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PREFACE 


The  publication  of  this  voliimo  has  been  delayed  by  causes  beyond  the  con- 
trol of  the  Committee  on  Publication  and  of  the  Secretary.  Bearing  in  mind 
the  instructions  of  the  Association  as  given  at  the  annual  meeting  of  188S,  all 
material  was  collected  as  speedily  as  possible,  and  was  ready  for  the  printer* 
when  the  entire  stenographic  report  was  destroyed  by  the  fire  which  consumed 
the  office  of  the  Secretary  on  December  24,  1888.  Diligent  efforts  were  made 
to  secure  reproduction,  but  this  could  not  be  accomplished  prior  to  June  1st  of 
the  present  year.  For  many  reasons,  but  especially  on  account  of  certain 
needed  State  legislation  which  the  Association  had  recommended,  and  which  it 
was  desired  might  be  laid  before  the  General  Assembly,  this  unavoidable  delay 
is  to  be  greatly  regretted.  We  confidently  believe  that  the  members  will  find 
that  the  topics  discussed  and  the  plans  formulated  at  the  meeting  of  1888  were 
of  greater  interest  and  of  more  vital  importance  to  our  Association  and  to  the 
State  than  any  we  have  ever  before  considered. 

The  published  report  is  now  submitted,  with  the  hope  that  recognition  will 

be  given  to  honest  efforts  to  serve  the  Association. 

JORDAN  STOKES, 

Chairman  of  CommitUe  on  Publication. 

J.  W.  BONNER, 

Secretary, 
NiSHViLLis.  June  13,  188!K 
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PROCEEDINGS 

OF   THE 


Bar  Association  of  Tennessee, 

AT   THE 

SEVENTH  Annual  Session, 

HELD    AT 

Ttallatioma,  Atagtast  1  and   2,  1888. 


The  President. — Ladies  and  Gentlemen :  I  wish  to  express 
my  own  gratification,  and  that  of  the  Association,  at  the  pres- 
ence of  ladies  here  this  morning,  and  to  assure  them  they  are 
welcome,  and  to  invite  them  to  continue  to  grace  the  meetings 
of  the  Association  with  their  presence. 

The  President  then  delivered  his  annual  address.  {See  Ap- 
pendix.) 

Mr.  Colyar. — Mr.  President :  I  fail  to  see  on  the  programme 
any  authority  for  discussing  that  paper.  I  do  not  want  to  dis- 
cuss it,  but,  with  your  permission,  I  want  to  ask  leave  to  have 
corrected  a  paragraph  in  the  paper  I  consider  an  error.  I 
understand  that  paper  to  say  that  our  judges  are  in  the  habit, 
when  a  cause  comes  into  court,  of  classing  infants,  females,  and 
fools  together. 

The  President. — To  represent  them  as  belonging  to  the  same 
class. 

Mr.  Colyar. — That  is,  that  the  judge  does,  when  a  case  comes 
into  court,  class  infants,  females,  and  fools  together.  Now, 
what  I  want  corrected  is  the  statement  as  made  by  the  Presi- 
dent.    That  is  too  broad.     The  President  will  agree  with  me 
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that  this  record  must  be  amended.  The  proper  statement  o'f 
the  case  is,  that  the  judges  class  infants,  married  women,  and 
fools  together.  Whenever  a  woman  marries,  under  our  practice, 
this  is  the  uniform  rule.  Whenever  a  woman  marries  and 
comes  into  court,  she  is  classed  with  infants  and  fools.  That 
rule  does  not  apply  to  a  woman  who  has  got  sense  enough  not 
to  marry.  When  she  is  twenty-one,  and  does  not  marry,  she  is 
excepted  out  of  the  rule.  When  her  husband  dies  she  is  taken 
out  of  this  class.  I  want  to  suggest  that  as  a  toast  for  to-mor- 
row night,  and  appoint  Mr.  Wiltse  to  respond  to  it. 

Mr,  Ruhm, — Mr.  President :  I  have  a  privileged  matter  be- 
fore this  Association,  but  before  that  I  will  say,  in  connection 
with  what  Col.  Colyar  has  stated,  that  as  our  Constitution  does 
not  allow  class  legislation,  we  ought  to  have  an  amendment  to 
the  Constitution,  so  that  women  who  are  married  should  not  be 
classed  with  infants  and  fools.  I  will  thank  the  President,  in 
the  name  of  the  Association,  for  bringing  out  a  matter  in  con- 
nection with  the  Code  of  Tennessee,  and,  as  a  member  of  the 
committee,  for  not  having  had  the  discussion  sooner,  at  a  time 
when  probable  action  could  have  been  taken  against  the  mem- 
bers of  the  Legislature.  The  time  to  indict  for  that  has  passed 
— the  statute  of  limitations  bars  an  action.  We  have  five  mem- 
bers of  the  Bar  Association,  who  were  members  of  the  Legis- 
lature, who  endorsed  the  Code.  If  the  President  had  called  at- 
tention to  that  three  years  ago  there  would  have  been  as  many 
members  put  out  of  this  Association. 

The  President. — In  the  absence  of  certain  members  of  the 
Central  Council  I  appoint  to  act  in  connection  with  the  Chair- 
man of  the  Central  Council  on  all  matters  coming  before  the 
Association  during  this  meeting,  Mr.  Clift,  of  Chattanooga,  and 
Mr.  Jordan  Stokes,  of  Nashville. 

A  Member, — I  move  that  the  Secretary  be  authorized  to  cast 
the  ballot  of  the  Association  for  the  election  of  the  proposed 
new  members  of  the  Association. 

A  Member, — I  move  that  the  rules  be  suspended,  and  the  Sec- 
retary cast  the  ballot  of  the  Association. 

Motion  seconded,  and  Secretary  authorized  to  cast  the  ballot 
of  the  Association,  accordingly,  for  the  election  of  the  follow- 
ing gentlemen,  whose  names  were  proposed  for  membership : 
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Frank   Slemons Nashville. 

E.  A.  Price Nashville. 

Geo.  A.  Reid Nashville. 

John  T.  Lellybtt Nashville. 

Walter  Stokes Nashville. 

S.  F.  Wilson Gallatin. 

B.  J.  Tarver Lebanon. 

H.  L.   Dayton.. Shelbyville. 

W.   S.  Bearden Shelbyville. 

J.  J.  Williams Winchester. 

B.  F.  Thomas Chattanooga. 

E.  Y.  Chapin Chattanooga. 

P.  P.  Mason Murfreesboro. 

The  President. — The  next  matter,  as  given  upon  the  pro- 
gramme, is  the  report  of  the  Secretary  and  Treasurer. 

REPORT   OF    secretary   AND   TREASURER. 

The  Secretary, — Mr.  PreHiclent:  As  Secretary  of  this  Associa- 
tion I  respectfully  report  as  follows  : 

To  the  Bar  Association  of  Tennessee: 

As  Secretary  I  respectfully  report  that  five  hundred  (500) 
copies  of  the  record  of  our  Proceedings  for  1887  were  printed 
and  distributed  among  the  members.  Exchanges  will  be  made 
with  other  Bar  Associations,  and  some  copies  will  be  forwarded 
to  various  public  libraries.  The  increase  of  our  membership, 
and  the  greater  demand  for  our  publications,  will  necessitate 
the  printing  of  a  larger  number  of  copies  of  the  Proceedings  for 
1888.  An  instance  of  this  demand  may  be  found  in  the  fact 
that  a  request  was  received  from  the  Chief  Justice  of  the  Su- 
preme Court  of  New  Hampshire  for  the  a])le  article  on  the 
"100-3  Case,"  submitted  by  the  Hon.  Jonn  W.  Judd  at  our 
annual  meeting  in  1882. 

The  resolution  passed  at  our  last  meeting,  relative  to  tlie  in- 
crease of  the  salary  of  the  Judges  of  the  District  Courts  of  the 
United  States,  was  brought  to  the  attention  of  both  Houses  of 
the  National  Congress  through  Senators  Harris  and  Bate  and 
Representativ^e  Washington,  and  our  memorial  was  duly  referred 
to  the  Judiciary  Committee. 
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Reference  has  been  made  by  our  President  to  correspondence 
with  the  National  Bar  Association.  Copies  of  the  Constitution 
of  this  Association  have  been  forwarded  for  the  inspection  of 
our  members,  and  they  are  at  the  command  of  such  as  may  wish 
to  examine  them. 

As  Treasurer  I  report  as  follows : 

Balance  on  hand  July  19,  1887,  as  per  last  report, $    901    35 

Dues  and  admission  fees  collected, 665    10 

Rebate  on  bill  for  Knoxville  banquet, 25    00 

Total, $1,591    4^5 

Disbursed  for  Association, 705    92 

Leaving  a  balance  on  hand,  as  of  July  31,  1888 $    885    53 

I  would  earnestly  urge  upon  the  members  the  necessity  and 
propriety  of  remitting  their  dues  promptly,  and  in  response  to 
the  first  call  made  upon  them.  Much  trouble  and  inconvenience 
to  the  Treasurer  and  to  the  Association  may  be  avoided  by 
complying  with  this  rule. 

Ilespectfully  submitted, 

J.  AV.  Bonner,  Secretary  and  Treasurer. 
TuLLAHOMA,  August  1,  1888. 

A  Member, — I  move  that  the  report  of  the  Secretary  and 
Treasurer  be  referred  to  tlie  Central  Council. 

Motion  seconded  and  report  so  referred. 

The  President. — The  next  matter  is  the  Report  of  the  Com- 
mittee on  Judicial  Administration  and  Remedial  Procedure. 

The  Secrefary, — Mr.  President :  I  will  state  that  Mr.  Sanford, 
Chairman  of  this  Committee,  forwarded  this  report  to  me  with 
the  understanding  that  he  could  not  be  present.  I  hereby  sub- 
mit this  report.     Report  submitted  : 

REPORT    OF  THE    COMMITTEE    ON   JUDICIAL    ADMINISTRATION  AND 
REMEDIAL    PROCEDURE. 

To  the  Bar  Association  of  Tennessee: 
I.  At  your  last  meeting  this  question  was  referred  to  us  : 
"  Should  our  Circuit  Judges  and  Chancellors  be  required  to 

hold  Court  without  reference  to  residence?" 
In  our  judgment  they  should  not  be  so  required. 
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First  If  the  Judges  and  Chancellors  are  to  be  elected  by  the 
people  voting  by  districts,  it  is  upon  the  principle  that  the 
people  have  a  right  to  directly  say  who  shall  administer  justice 
for  thera.  If  justice  be  administered  among  a  people  by  one 
not  elected  by  them,  then  this  principle  will  be  violated.  It 
will  not  answer  this  objection  to  say  that  the  principle  of  pop- 
ular election  is  wrong.  Right  or  wrong,  it  ought  to  be  respected 
80  long  as  it  remains  in  our  Constitution. 

Second.  If  the  people  of  one  Circuit  or  District  should  not 
make  a  wise  choice,  should  their  unwise  choice  be  inflicted  on 
others  ? 

Each  constituency  ought  to  have  the  benefits  of  its  prudence 
and  intelligence,  and  ought  to  bear  the  consequences  of  its  own 
negligence  or  fdlly.  The  change  suggested  by  the  question 
would  leave  one  constituency  who  had  acted  with  wisdom  to 
bear  the  ills  of  another's  unwisdom,  without  any  hope  that  their 
own  efforts  could  prevent  the  evil  being  repeated  at  the  next 
election. 

Third.  Such  a  change  as  this  ought  not  to  be  made  unless  the 
present  system  has  evils  that  are  great  and  apparent,  and  it 
ought  to  be  reasonably  certain  that  the  change  will  not  only 
remedy  the  existing  evils,  but  will  not  introduce  others  as  great. 
The  main,  and,  perhaps,  only  evil  complained  of  or  suggested 
is  that  a  judge  will  be  inclined  to  favor  those  who  voted  for 
him.  Such  wrong  inclination  is  not  so  indulged  in  as  to  be  a 
great  or  apparent  evil.  If  it  were,  we  should  hear  frequent  and 
violent  complaint.  The  fact  is,  such  complaints  are  rare,  and 
some  of  them  unjust.  The  great  majority  of  those  who  vote 
for  a  judge  are  not  personally  known  to  him.  The  presence  of 
an  intelligent  and  critical  bar  is  a  strong  check  on  any  such 
wrong  inclination,  and  the  right  of  appeal  is  unlimited. 

Fourth.  The  present  system  must  stand  until  a  change  be 
made  in  the  Constitution.  (See  Constitution  of  Tennessee, 
Article  VI.,  Section  4. 

II.  We  recommend  that  no  male  person  be  allowed  to  sue  for 
a  divorce  on  the  pauper  oath.  It  is  well  known  that  the  right 
to  do  so  is  greatly  abused.  The  divorce  suit  belongs  to  that 
class  of  litigation  which  is  not  much  favored  by  the  law.  The 
costs  are  usually  small,  varying  from  $8  to  $12.     The  number 
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o-f  such  eases  is  very  great.  Any  man  seeking  and  needing 
such  relief  ought  to  be  compelled  to  pay  the  officers  and  wit- 
nesses for  their  services. 

III.  We  recommend  that  the  first  Monday  in  every  month  be 
made  a  rule  day  for  Circuit  Courts,  so  that  suggestions  and 
orders  necessary  to  revive  causes  may  be  entered.  We  believe 
the  advantages  of  this  will  be  apparent  without  argument. 

IV.  We  recommend  that  a  party  seeking  a  continuance  at 
the  first  trial  term  for  the  absence  of  a  witness  shall  be  required 
to  state  what  he  expects  to  prove  by  the  absent  witness,  just  as 
he  now  does  at  a  subsequent  term.  It  is  believed  that  this  will 
prevent  some  of  the  delay  now  experienced  in  getting  a  cause 
to  trial.  The  reasons  for  this  strictness  at  the  first  term  are 
just  as  cogent  as  the  reasons  for  it  at  the  second  term.  The 
only  evil  that  will  probably  result  from  it  will  be  the  disclosure 
to  the  adversary  w^hat  the  evidence  is  likely  to  be.  But  a  dili- 
gent adversary  will  probably  know  this  before  trial,  and,  there- 
fore, the  disclosure  can  do  no  harm.  If  this  rule  be  too  strict 
for  criminal  cases  it  might  be  limited  to  civil  cases. 

V.  We  suggest  this  question  for  consideration : 

When  an  application  is  made  to  continue  a  cause  for  the  ab- 
sence of  a  witness,  based  on  affidavit,  shall  the  court  be  allowed, 
in  its  discretion^  to  inquire  into  the  probable  truth  of  the  affidavit, 
and  to  allow  the  continuance  or  not,  accordingly? 

Next  to  a  fair  trial,  generally  the  most  important  thing  to  a 
meritorious  cause  is  a  speedy  trial,  and  there  is  no  doubt  that 
very  often  the  fairness  depends  on  its  being  speedy.  Every 
lawyer  knows  that  many  of  the  continuances  are  for  delay  only, 
and  that  these  delays  work  great  hardship  both  on  the  opposite 
party  and  the  witnesses,  and  great  expense  to  the  public. 

Under  the  rule  suggested  the  Court  will  not  be  compelled  to 
go  into  the  inquiry,  and  any  inquiry  will  be  limited  to  theprob 
able  truth  of  the  affidavit.  And,  in  point  of  fact,  the  Court  will 
probably  not  be  called  on  to  exercise  this  discretion  very  often, 
because  the  existence  of  the  discretion  will  prevent  many  of 
the  false  affidavits  now  made,  and,  therefore,  will  serve  to  speed 
the  trial  of  causes.  The  Court  wnll  not  go  into  the  inquiry  ex- 
cept on  the  suggestion  of  the  opposite  party,  and  that  party 
will  nearly  always  know  whether  the  application  is  made  in 
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good  faith  or  for  delay.  The  affidavit  would  be  good  unless 
questioned  or  denied — and  might  even  be  made  'prima  facie 
good  if  sufficient  in  form  and  substance.  The  ''^probable  truth" 
of  the  affidavit  being  the  point  of  inquiry,  heresay  testimony 
might  be  admitted. 

It  may  be  objected  that  this  practice  would  induce  trials 
which  would  add  greatly  to  the  labors  of  the  Court,  because, 
when  an  affidavit  should  be  questioned,  then  the  introduction 
of  evidence  and  argument  of  counsel  would  follow.  But  it  is 
almost  certain  that  any  such  trial  would  be  very  brief.  And, 
as  before  suggested,  the  existence  of  this  discretion  would  so 
reduce  the  number  of  applications  for  continuance  that  the 
vexatious  obstruction  and  delays  avoided  would  be  much  greater 
than  those  incurred. 

William  Sanford,  Chairman. 

July  25,  1888. 

3/r.  S.  F.  Wilsov, — Mr.  President:  I  would  like  to  hear  the 
last  recommendation  of  the  report  read  again. 

The  Secretary  reads  last  recommendation  of  the  report. 

Mr.   Wilson. — Mr.  President :  I  think  that  is  sufficient. 

The  President. — The  next  thing  in  order  is  the  discussion 
of  the  report  brought  in.  There  is  now  an  opportunity  for  you 
to  comment  upon  any  part  of  the  report. 

31r.  J.  S.  Pitcher. — Mr.  President:  I  move  that  the  report  be 
taken  up  seriatim. 

The  President. — The  Secretary  will  read  the  first  recommen- 
dation of  the  report.  (Secretary  read  first  recommendation  of 
report.) 

Mr.  Cliff. — I  move  a  concurrence  in  the  recommendation. 

Mr.  J.  W.  Bonner. — Mr.  President :  This  matter  was  pretty 
fully  discussed  at  Knoxville  last  year,  but  no  determination 
reached,  and  these  questions  were  referred  to  this  committee. 

Mr.  J.  W.  Gaines. — Mr.  President:  Will  the  Secretary  please 
read  the  report  again?  Secretary  then  re-read  the  report. 
(The  President  then  called  Mr.  Wiltse  to  the  chair.) 

Mr.  Ingersoll. — Mr.  President:  I  am  unwilling,  after  occupy- 
ing so  much  of  your  time,  to  again  tresspass  upon  you,  but  so 
great  is  my  desire  to  speak  on  this  subject  that  I  am  again 
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before  you,  but  I  will  not  inflict  upon  you  any  lengthy  remarks ; 
still,  I  cannot  sit  still  in  my  seat  and  submit  to  that  report  be- 
ing run  over  the  Association  without  a  word  of  protest.     The 
reason,  and  the  only  reason  given  there  for  this  interchange,  is 
impracticable  under  the  constitution.     Why  are  we   now   to 
require  our  judges  to  circulate  from  circuit  to  circuit?    What 
is  the  plan?     There  is  no  provision  for  it  in  the  Constitution — 
nothing  requiring  them  to  do  so.     The  question  before  this 
Association  is.  Is  it  policy  to  require  them  to  do  so  ?    I  am  sure, 
from  twenty  years  practice  in  this  State  and  three  in  another 
State,  that  it  does  produce  the  desired  eftect.     The  aim  of  the 
measure  is,  first,  to  better  the  Bench;   second,  to  better  the 
Bar;  third,  a  better  administration  of  justice.     For  five  years 
I  saw  this  tried  in  North  Carolina.     There  is  in  that  State  a 
respect  for  the  Judges  that  we  have  not  in  Tennessee.     During 
the  three  or  four  years  I  was  there,  I  saw  an  entire  absence  of 
that  familiarity  we  have  in  Tennessee,  which  produces  con- 
tempt;   and  we  have  there  a  consideration   and   respect  for 
judicial  tribunals  that  the  familiarity  does  not  give.     When  you 
go  into  a  Court-house  there,  you  see  the  same  order  you  see  in 
Church  in  Tennessee.     It  is  a  lamentable  fact  that  the  order  in 
judicial  tribunals  in  Tennessee  is  not  what  it  should  be.     That 
it  is  not  free  from  a  certain  familiarity  that  has  a  tendency  to 
breed  contempt.     I  think  that  the  Court-house  ought  to  have 
the  same  order  that  characterizes  a  Church;   that  a  man  ought 
to  take  off'  his  hat  and  sit  down  upon  a  seat  and  observe  the 
same  order  he  would  in  Church.     Mr.  Sanford  says  in  his  re- 
port (I  do  not  know  whether  it  is  the  production  of  any  of  the 
committee  but  himself)  that  it  would  be  wrong  to  require  the 
judges  to  circulate,  because  it  would  impose  upon  certain  dis- 
tricts inferior  judges.     In  my  observation  it  does  not  always 
happen  that  the  inferior  judges  come  from  the  inferior  districts. 
I  do  not  know  how  it  is  in  Middle  Tennessee,  but  I  think  we 
are  liable  to  have  good  and  bad  everywhere.     Now,  Mr.  Presi- 
dent and  gentlemen,  Mr.  Sanford's  argument  would  be  strong 
if  it  was  the  duty  of  the  district  or  county  to  administer  justice, 
but  it  is  the  duty  of  the  State  to  administer  justice  to  the  whole 
State,  so  there  is  nothing  in  that  objection.     I  am  very  sure,  I 
think,  the  circulation  of  our  judges  over  the  State  would  make 
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them  better  judges,  and  would  require  more  study*from  them, 
and  would  inspire  a  higher  respect  for  their  position.  I  should 
like  to  see  it  tried. 

Mr,  Colyar, — Mr.  President :  I  do  not  want  to  make  a  speech, 
but  simply  to  enforce  a  suggestion  and  to  offer  an  additional 
argument  to  the  one  that  has  been  presented.  I  think  I  know 
districts  in  Tennessee,  where  courts  are  held  by  judges,  that 
would  be  greatly  benefited  by  the  change,  I  think  I  know  some 
of  that  kind.  I  do  not  know  of  anything  that  would  be  so 
healthful  and  beneficial  to  some  judicial  districts  that  I  know 
of  and  have  in  my  mind,  than  to  bring  a  first-class  judge  into 
them.  I  do  not  know  that  it  would  do  the  judge  any  good — 
may  be  not.  The  truth  is,  we  are  in  the  habit  of  putting  men 
on  the  bench  who  do  not  know  how  to  run  a  court.  They 
may  do  the  best  they  can — I  think  they  do — especially  the 
judges  I  have  in  my  mind.  I  think  they  usually  do  the  best 
they  can,  the  best  they  know,  but  unfortunately  they  are  in- 
capable of  running  a  court.  There  are  plenty  of  men  now 
running  courts  who  have  no  more  idea  of  the  management  of 
a  court  than  a  boy  fifteen  years  old  ought  to  have.  Nothing 
will  do  so  much  good  as  the  bringing  of  a  first-class  man  where 
the  people  will  see  the  contrast.  You  bring  a  first-class  judge 
into  a  district  where  the  judge  sits  on  the  bench  with  half  a 
dozen  boys  beside  him,  sometimes  whispering  to  them,  and 
everybody  talking  at  the  same  time.  You  bring  a  first-class 
man  there  and  let  him  send  a  few  lawyers  to  jail,  and  then  next 
time  the  people  have  to  elect  a  man  they  will  be  more  careful 
of  the  kind  of  a  judge  they  select,  and  will  try  to  get  one  who 
will  preserve  the  dignity  of  the  position. 

Mr.  Morris. — Mr.  President:  I  want  to  say  one  word.  The 
argument  of  the  Chairman,  and  the  gentleman  who  has  just 
sat  down,  seemed  to  me  to  be  solely  directed  to  the  matter  of 
qualification.  It  did  not  occur  to  me  that  this  cuts  any  figure 
in  the  proposition.  You  can  see  at  the  beginning  that  it  is  an 
impracticable  question.  If  you  discussed  it  as  looking  to  an 
amendment  to  the  constitution,  it  would  have  some  life  in  it, 
but  it  is  lifeless  as  it  now  is.  The  argument  is  used  that  you 
would  get  better  judges  by  this.  I  have  an  instance  in  my 
mind  of  a  trial  in  the  city,  in  which  the  judge  permitted  the 
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boys  to  clinJb  up  and  lean  on  the  bench  by  his  side,  and  lean  on 
his  shoulders,  but  the  trouble  is  in  the  election  of  the  judges. 
The  way  to  remedy  this  is  to  let  your  judges  be  chosen  on  ac- 
count of  qualifications,  or  else  let  them  be  elected  by  the  Leg- 
islature. I  do  not  think  this  proposition  as  it  is  gets  at  the 
root  of  the  question  at  all. 

Mr.  J.  J.  Turner. —Mr,  President;  I  listened  to  the  dis- 
cussion of  this  question  at  Knoxville,  and  since  that  time  I 
have  tried  to  give  it  some  thought  and  examination.  While  at 
first  I  was  ready  to  agree  with  this  proposition  that  perhaps  it 
would  be  best  to  cause  the  judges  to  exchange,  yet,  after  a 
careful  examination  of  the  whole  question,  I  agree  with  my 
Brother  Morris,  that  at  least  it  is  not  a  practical  question.  I 
fully  agree  that  there  are  evils  growing  out  of  our  system  that 
ought  to  be  remedied,  but  I  do  not  believe  a  simple  taking  of 
a  judge  from  one  circuit  to  another,  perhaps  in  the  other  end 
of  the  State,  is  the  way  to  remedy  the  evils  we  are  anxious  to 
strike  at.  It  is  a  w^ell-known  fact  that  lawyers,  as  well  as 
judges,  are  courteous  and  respectful  to  each  other.  Take  for 
example  the  matter  of  continuances  for  new  trials,  and  motions 
of  all  kinds,  each  court  has  its  peculiar  rulings  and  w^ay  of  do- 
ing this.  When  a  new  judge  comes  into  a  place,  the  first  thing 
he  does  is  to  inquire  what  has  been  the  practice  of  the  former 
court.  That  has  been  the  case  in  Tennessee  for  a  long  time. 
When  the  new  judge  comes,  and  a  case  comes  up  for  trial,  he 
makes  a  ruling  on  some  question  connected  with  the  case,  and 
it  is  said,  that  is  contrary  to  the  ruling  of  the  former  judge. 
Then  he  says  well,  as  it  may  be  a  new  question,  I  will  yield  to 
the  objection,  and  it  is  agreed  to  let  it  go  according  to  the  rul- 
ing of  the  former  judge  on  this  question.  I  think  that  the 
desired  change  cannot  be  effected  without  a  change  in  the  con- 
stitution, and  therefore  the  proposition  as  it  is  presented  is  im- 
practical. There  is  one  other  question  presents  itself  strongly 
to  my  mind  as  an  objection  to  this,  and  it  is  the  well-known 
fact  that  there  is  a  large  number  of  special  cases,  of  classes  of 
cases  that  are  growing  up,  and  which  require  special  preparation 
to  a  thorough  understanding  of  them.  For  instance  you  take 
a  man  from  a  country  district  where  they  have  no  railroads  and 
no  large  corporations,  and  put  him  in  a  county  where  he  will 
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have  to  try  questions  involving  the  laws  that  regulate  railroad 
companies,  and  telegraph  companies,  and  other  large  corpo- 
rations, and  you  will  soon  find  that  you  have  him  in  a  totally 
untried  field  of  litigation.  You  take  a  man  from  one  of  the 
mountain  counties  and  bring  him  to  Nashville,  or  Chattanooga, 
or  Memphis,  where  he  will  have  to  meet  with  questions  of 
commercial  law,  questions  that  do  not  arise  in  his  district  at  all, 
and  you  find  that  he  is  unused  to  these  questions  that  he  has  to 
try  to  dispose  of.  You  take  men  from  a  large  portion  of  our 
State,  and  while  they  are  well  acquainted  with  the  general 
questions  that  arise  in  the  practice  all  over  the  State,  yet  if  you 
carry  them  to  Nashville  or  Memphis,  or  any  of  the  cities,  you 
drop  him  down  where  he  is  forced  to  deal  with  and  dispose  of 
questions  of  law  that  he  has  scarcely  heard  of  in  his  judicial 
circuit.  It  may  teach  him  something,  but  as  you  have  to  pre- 
pare him  for  the  questions  before  he  can  dispose  of  them,  had 
not  you  better  keep  him  there  where  he  is,  and  where  his  pre- 
vious practice  and  work  has  fitted  hiin  for  the  trial  of  that  class 
of  cases?  It  seems  to  me  that  this  is  an  objection  to  the  prop- 
osition ofl:ered  here.  There  is  another  objection,  and  to  my 
mind  a  very  cogent  one.  A  declaration  or  bill  is  filed,  and 
there  comes  up  a  motion  to  dismiss,  or  a  demurrer  to  the 
allegations  of  the  declaration,  or  a  motion  to  strike  out,  and 
the  entire  question  is  very  strongly  and  thoroughly  discussed. 
Upon  these  questions,  the  Circuit  Judge  or  Chancellor  must 
necessarily  thoroughly  examine  these  questions  in  order  to  pass 
upon  or  determine  them,  and  he  may  do  that.  Now  you  bring 
in  another  judge,  and  perhaps  he  is  not  so  well  acquainted  with 
the  case,  and  the  lawyers  are  sharp  enough  to  take  advantage 
of  him,  and  the  whole  question  has  to  be  fought  over  again 
before  the  new  man.  Then,  before  you  come  to  trial  you  will 
have  the  third  or  fourth  man,  and  all  of  them  will  have  had  to 
pass  upon  these  questions,  and  they  will  have  to  take  them  up 
as  new  questions,  and  will  not  get  the  benefit  of  the  decisions 
and  researches  before.  I  can  see  that  you  would  perhaps  have 
some  more  courtesy  shown  to  the  Court,  but  if  there  is  not 
courtesy  shown  to  the  Bar,  it  is  their  own  fault.  If  a  man  has 
not  judicial  ability  to  enforce  order  and  respect,  they  will  find 
him  out  anywhere.     If  he  is  a  good  judge  they  will  know  itin 
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advance,  and  I  do  not  think  you  will  remedy  the  matter  very 
much  by  adopting  the  measure  proposed.  Therefore  I  regard 
the  question  as  not  a  practical  one,  and  do  not  believe  that  at 
the  present  time  we  can  remedy  the  case  by  the  measure  pro- 
posed, and  therefore  agree  with  the  motion  of  Mr.  Morris,  that 
we  assent  to  the  recommendation  of  the  committee. 

Mr,  Jno.  M.  Gaut. — Mr.  President :  Not  having  seen  the  meas- 
ure referred  to  this  committee,  I  am  not  acquainted  with  the 
practical  bearing  of  the  adoption  or  rejection  of  this  recommen- 
dation. I  do  not  understand  whether  the  proposition  referred 
to  was  to  change  the  existing  law  so  as  to  make  this  a  part  of 
our  statutory  law,  that  the  judges  should  hold  court  out  of 
their  districts  repeatedly  and  regularly,  or  whether  it  was  in- 
tended to  provide  for  the  interchange  of  judges,  as  it  now  exists 
in  practice. 

Mr,  J,  W,  Gaines. — Mr.  President :  After  seeing  published 
in  the  report  of  the  proceedings  of  our  last  meeting  every 
word  that  I  uttered  during  our  deliberations  at  Knoxville,  I 
came  up  here  with  the  fixed  determination  to  keep  my  mouth 
shut,  a  keeping  with  which  I  have  not  heretofore  afflicted  my- 
self. But  I  cannot  remain  silent  since  the  remarks  of  the  dis- 
tinguished gentleman  from  Sumner  (Mr.  Turner).  He  says 
take  a  man  from  the  chinquapin  counties  and  require  him  to 
hold  court  in  our  large  cities  and  he  is  at  once  at  sea.  That 
virtually  he  only  knows  horse-swapping  law,  and  most  probably 
he  has  never  looked  into  a  text-book ! !  Is  it  possible ! !  Is 
there  in  Tennessee  to-day  such  a  Judge?  Have  the  people  of 
Tennessee  been  guilty  of  such  an  act  as  this  ?  Do  they  elect 
such  a  man  as  this  to  sit  anywhere  within  her  confines,  or  to 
sit  in  Liberia?  One  authority  you  have  heard  for  this,  and  it 
is  unquestioned  and  unquestionable.  This  being  true,  this 
resolution  should  be  passed.  He  is  the  man  we  now  should 
strike  at. 

This,  sirs,  is  the  Judge  who  may  clear  up  the  docket  in  his 
"  destrick,"  but  this  clearing  up  soon  appears  in  the  Supreme 
Court  in  the  shape  of  bills  of  exceptions,  producing  a  series  of 
lawsuits  and  work  upon  this  court.  Such  a  Judge  reminds  me 
of  a  newly-elected  Justice  of  the  Peace  in  Davidson  County, 
who  had  just  given  his  bond  and  qualified  for  his  new  field  of 


Digitized  by  VjOOQ IC 


Bar  Association  op  Tennessee.  21 

action,  and,  with  his  certificate  of  election  in  one  hand  and  the 
Code  in  the  other,  he  exclaimed,  "Gaines,"  with  a  triumphant 
air  playing  over  his  face,  "  I  am  gwine  back  home.  I've  got  to 
try  five  lawsuits  in  my  destrict  in  a  day  or  two.  I  am  gwine 
to  sleep  with  this  book  (the  Code),  and  walk  on  the  Constitu- 
tion, and  I  tell  you  I  am  gwine  to  dispense  with  justice  thar  as 
it  hain't  been  before.  You'll  hear  from  me,  Gaines,  see  if  you 
don't."  And  no  one  doubts  but  that  he  is  "  dispensing  with 
justice,"  and  can't  help  himself.  I  fully  expect  to  hear  from 
him  by  looking  under  the  heading  of  "Appeals  from  Magis- 
trates "  in  the  Circuit  Court.  And  by  scanning  the  Supreme 
Court  docket  we  hear  from  such  Judges  as  Col.  Turner  has 
described.  They,  too,  "dispense  with  justice,"  for  want  of 
ability  to  do  otherwise.  The  only  justice  he  dispenses  is  when 
he  decides  one  of  these  horse-swapping  lawsuits  against  the 
plaintiff*  or  defendant — thereby  inflicting  (unintentional)  pun- 
ishment on  one  of  the  two  frauds — who  meet  as  usual  with  the 
mutual  fixed  determination  each  to  defraud  the  other,  which 
laudable  purpose  each  thinks  he  has  accomplished  when  they 
swap. 

Sirs,  an  incompetent  Judge  is  a  sore  affliction,  not  only  to 
his  immediate  victims,  but  to  the  State  at  large.  He  is  an 
encumbrance  the  sooner  we  are  rid  of  the  better.  He  is  an 
imposition  upon  the  State  and  our  profession,  upon  which  he 
reflects  and  degrades.  If  this  resolution  was  passed  into  a  law, 
requiring  a  Judge  to  hold  court  in  every  district  in  the  State 
except  the  one  he  is  elected  from,  it  will  give  us  Judges  of 
pride,  ability,  and  ambition,  and  it  will  serve  to  sift  the  horse- 
swapping  lawyer  out,  leaving  him  at  home,  where  he  ought  to 
be.  This  unfortunate  and  seemingly  indispensable  familiarity 
between  the  court  and  his  constituency  will  be  eliminated.  In 
short,  such  a  law  will  be  '^'pro  bono  publico^'  in  fact. 

Mr.  McFarland, — Mr.  President:  I  would  suggest  another 
reason  why  the  report  should  be  accepted.  It  is  this:  We 
know  that  under  our  form  of  government,  if  we  make  the 
interchange  of  Judges  necessary  and  required  by  law,  it  would 
materially  lessen  the  legal  interest  in  the  election  of  particular 
Judges.  This  would  apply  more  particularly  to  the  interest  of 
the  members  of  the  bar,  to  the  interest  they  would  take  in  the 
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election  of  the  Judge.  Of  course  the  Bar  at  Nashville  would 
not  take  that  interest  in  the  selection  of  the  best  man  they  had 
for  Judge  that  they  had  at  Nashville,  if  they  knew  that  man 
would  be  sent  where  they  had  no  interest  in  the  administration 
of  justice.  I  think  this  suggestion  ought  to  be  considered. 
Of  course  it  ought  to  be  the  case,  whether  it  is  or  not,  that  the 
Bar  itself  should  have  a  most  potent  influence  in  the  election 
of  the  Judges.  Of  course  it  follows  that  so  far  as  you  remove 
the  interest  of  the  Bar  from  the  selection  of  Judges,  so  far 
you  decrease  their  interest  in  the  selection  of  the  best  men  for 
Judges.  In  regard  to  the  suggestion  made  by  Bro.  Turner  as  to 
the  fitness  of  men,  we  may  declaim  as  we  please  and  theorize  as 
we  please,  but  we  do  know  that  there  are  men  fitted  by  study 
and  long  practice  to  administer  law  in  certain  branches  more 
than  in  others,  for  the  law  has  become  to  be  an  immense  volume. 
There  is  an  immense  volume  of  it,  and  the  lawyer,  to  be  fore- 
most in  it,  must,  to  a  great  extent,  select  a  particular  branch 
of  it,  and  follow  that.  That  being  so,  and  the  Judges  being 
taken  from  the  Bar,  it  foUow^s  that  some  lawyers  are  better  pre- 
pared to  be  Judges  on  one  particular  class  of  cases  tlian  on 
others. 

Mr,  Colyar. — Mr.  President:  Is  it  possible  that  anybody  has 
come  to  the  present  time  that  seriously  thinks  that  this  pol- 
icy should  not  be  adopted  because  our  Judges  in  the  present 
day  are  so  limited  in  their  fund  of  knowledge  that  it  does  not 
extend  beyond  the  district  or  county  in  which  they  are  located? 
It  is  a  fact,  if  that  argument  has  any  weight  in  it  at  all,  that  it 
is  the  most  powerful  argument  in  favor  of  this  change.  We 
cannot  stand  that;  no  people  can  stand  it  to  elect  as  Judge  a 
man  whose  knowledge  in  his  profession  does  not  extend  beyond 
the  county,  or  civil  district,  or  judicial  district  in  which  he  is 
elected.  In  reply  to  what  Bro.  Turner  said  about  bringing  a 
man  down  to  Xashville  from  the  mountain  counties,  will  say 
that  my  observation  is  that  the  best  lawyers  we  have  in  Ten- 
nessee are  from  the  country,  and  when  it  comes  to  trying  a 
question  of  commercial  law,  or  any  other  law,  they  know  about 
as  much  about  it  as  any  of  our  Judges. 

Mr.  Figuers. — Mr.  President :  I  believe  I  am  the  only  mem- 
ber of  the  committee  that  is  present,  and  I  would  like  to  say  a 
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word  in  regard  to  the  report  of  the  committee.  What  I  say 
will  be  somewhat  in  the  line  of  what  was  said  by  my  Brother 
Turner.  These  are  the  ideas  that  were  presented  to  me.  The 
law  is  so  divided  up  that  one  head  cannot  master  it  all  in  a  life- 
time, no  matter  where  he  graduates.  Now,  if  you  take  a  man 
who  has  studied  the  law  in  reference  to  the  questions  arising  in 
a  particular  section,  and  bring  him  down  to  where  he  has  noth- 
ing but  corporation  law,  somebody  w- ill  have  to  pay  the  penalty 
w^hile  he  is  learning  the  law.  He  knew  all  about  the  law  that 
was  most  required  in  the  section  where  he  came  from,  and  the 
questions  that  arose  under  it,  but  he  knows  nothing  about  rail- 
road law,  and  never  tried  a  case  in  which  questions  touching 
railroad  law  were  involved,  and  probably  never  heard  such  a  case. 
This  being  the  case,  you  have  taken  him  out  of  the  line  of 
his  training,  and  when  you  take  a  man  out  of  the  line  of  his 
training  it  embarrases  him,  and  does  not  give  him  a  fair  chance. 
You  bring  a  new  Judge  here  and  put  him  into  the  middle  of  a 
long  lawsuit,  and  the  first  thing  the  attorneys  have  to  do  is  to 
take  one  hour  at  least  of  his  time  and  instruct  the  Judge  as  to 
w^hat  has  been  done.  He  knows  nothing  about  the  state  of  the 
case  at  all,  and  the  attorney  has  to  take  his  time  and  instruct 
him  as  to  what  has  been  done.  It  is  a  serious  question  to  bring 
a  new^  man  into  the  middle  of  a  lawsuit  that  he  has  no  knowl- 
edge of.  As  Col.  Turner  has  said,  sometimes  the  main  question 
in  the  suit  has  been  acted  upon,  but  when  the  new  Judge  comes, 
you  have  to  go  over  it  all  and  explain  it  to  him,  so  that  he  may 
understand  the  status  of  the  case.  I  think  it  is  unfair  to  require 
a  man  to  go  out  of  the  section  of  country  where  he  has  studied 
the  law,  and  that  he  is  adapted  to,  and  where  he  has  studied 
the  laws  of  that  particular  section.  Col.  Colyar  probably  meant 
to  compliment  the  lawyers  of  a  particular  section,  but  I  have 
noticed  that  the  lawyers  from  the  backwoods  are  better  general 
lawyers  than  those  of  the  cities.  The  reason  is,  that  those  in 
the  cities  confine  themselves  to  particular  lines  of  cases,  while 
in  the  country  they  are  more  general.  Yet  if  you  take  one  of 
these  men  and  put  him  on  the  bench  as  Circuit  Judge  where  a 
case  comes  up  that  he  has  never  studied,  you  take  him  at  a 
serious  disadvantage,  and  I  think  it  is  better  to  follow  the  old 
line. 
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W,  J,  Clift. — Mr.  President:  I  do  not  intend  to  say  any  thing 
upon  this  question,  as  I  do  not  know  that  I  can  add  any  thing 
to  what  has  already  been  said.  However,  I  think  I  can  bring 
to  you  evidence  of  the  fact  that  the  interchange  of  Judges 
would  make  better  lawyers.  Now,  for  instance,  it  lias  been 
admitted  that  the  lawyers  from  the  backwoods  are  the  best 
usually,  because  they  have  all  questions  of  law  to  study.  They 
have  to  study  all  branches  of  the  law,  and  not  only  that,  but 
you  take  a  young  man  and  put  him  on  a  circuit  and  let  him 
attend  the  Courts  in  four  or  five  different  counties.  There  is 
nothing  so  develops  a  man  as  to  bring  him  in  contact  with  new 
questions  and  causes  him  to  work.  As  Col.  Colyar  knows,  and 
as  all  lawyers  know,  there  is  nothing  so  develops  a  man  as  work 
and  practice.  If  I  had  a  boy  who  was  reading  law,  I  would 
not  allow  him  to  begin  the  practice  in  the  city.  I  would  rather 
have  him  travel  a  circuit  for  a  few  years.  The  gentlemen  from 
Memphis,  and  from  other  points,  say  they  have  their  Judges 
trained  in  specialties.  We  do  not  do  that  way  in  East  Tennes- 
see. We  elect  men  there,  or  try  to  at  least,  who  know  the  law. 
You  are  looking  entirely  and  solely  to  the  training  of  the 
Judge,  while  we  are  looking  to  the  good  of  the  general  public. 
It  is  from  that  point  of  view  that  we  are  arguing  the  question. 
It  is  a  question  of  what  are  the  people  going  to  do.  The  argu- 
ment used  is,  that  a  man  from  the  country  circuits  would  not 
be  familiar  with  the  questions  of  law  arising  in  the  cities.  If 
I  understand  the  question,  I  am  taking  the  same  view  of  the 
question,  and  from  the  same  point.  I  say  when  we  come  to 
elect  a  man  or  Judge  for  a  certain  circuit,  there  are  many  things 
and  many  qualifications  that  should  be  required.  There  are 
many  tilings  bring  men  to  vote  for  a  man  at  the  ballot-box. 
Certain  men  vote  for  him  for  Judge  because  they  think  it  ought 
to  be  done,  and  because  they  think  he  is  versed  in  the  criminal 
law.  Others  vote  for  him  because  he  is  their  neighbor,  and 
they  think  he  ought  to  be  elected,  and  not  because  of  any  pro- 
ficiency. In  many  cases  a  man  is  elected  Judge  because  he  is 
kin  to  almost  everybody  in  the  county,  and  this  brings  about 
his  election,  and  it  is  not  because  of  any  proficiency.  Now,  let 
us  see.  Let  it  be  understood  that  the  Judges  from  the  various 
districts  are  to  exchange  with  the  Judges  from  the  other  dis- 
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tricts  of  tlie  State;  when  the  people  come  to  elect  a  Judge,  if 
they  elect  him  for  any  of  these  reasons,  and  he  goes  into  other 
sections  of  the  State,  it  does  not  take  the  people  long  to  find 
out  that  he  is  not  capable  of  discharging  his  duties  properly, 
and  the  Bar  will  get  hold  of  it,  and  the  newspapers  w^ill  get 
hold  of  it,  and  the  result  wmII  be  that  he  will  not  be  very  highly 
regarded  for  his  legal  acquirements;  and,  as  a  consequence,  the 
next  time  the  people  elect  a  Judge  they  will  elect  their  worst 
men  to  stay  at  home,  and  will  elect  a  man  for  Judge  who  will 
reflect  honor  on  them.  I  am  satisfied  it  would  make  better 
Judges  all  over  the  State.  If  they  did  not  know  the  various 
branches  of  the  law,  they  would  read  and  study  those  branches, 
and  so  would  be  better  versed  in  all  characters  of  cases,  and 
when  they  came  to  try  a  particular  case  they  would  make 
themselves  master  of  the  law  governing  that  case.  The  gentle- 
man from  Memphis  seemed  to  think  we  knew  nothing  about 
insurance  law  in  East  Tennessee.  My  friend  McFarland  thinks 
we  have  nothing  in  East  Tennessee  to  insure,  but  we  have  a 
few  log  cabins  there.  Is  it  true  that  the  lawyers  of  Memphis 
think  the  same  law  does  not  apply  to  us  that  does  to  them? 

Mr.  Suhm. — Mr.  President :  I  wish  to  make  a  suggestion 
that  this  question  be  discussed  under  the  head  of  a  Constitu- 
tional Amendment.  I  agree  that  the  Legislature  could  not 
enact  a  law  allowing  the  Judges  to  sit  regularly  in  other  dis- 
tricts, because  the  Constitution  provides  that  the  voters,  the 
whole  people  of  the  districts,  shall  elect  their  Judges. 

Mr.  Stokes. — We  have  had  theories  on  both  sides,  and  now  I 
would  like  to  hear  something  as  to  the  practical  workings  of 
the  system.  We  have  with  us  a  very  eminent  brother  from 
Massachusetts.  I  would  like  to  hear  from  him  something  as  to 
the  practical  workings  of  the  system  in  his  State. 

Mr.  John  Haskell  Butler. — Mr.  President:  I  do  not  pretend  to 
advance  any  opinion  as  to  the  relative  merits  of  the  questions 
you  have  been  discussing,  and  do  not  know  that  I  am  called  upon 
to  do  so.  Our  system  is  entirely  different  from  yours  in  this.  We 
do  not  elect  our  Judges;  they  are  appointed  by  the  Governor,  or 
the  Executive  Council.  They  have  the  power  of  appointment. 
Then  our  Courts  are  different.  We  have  our  Probate  Court, 
or  Court  of  Insolvency,  our  Municipal  Court,  our  District  and 
3 
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Police  Courts,  our  Circuit  Court,  and  our  Supreme  Court.  Our 
District  and  Police  Courts  are  about  the  same  as  those  of  other 
States.  The  District  and  Police  Judges  have  about  the  same 
duties,  viz.,  the  trial  of  equity  and  criminal  cases,  and  of  civil 
cases  that  do  not  involve  above  three  hundred  dollars.  Most 
of  the  Judges  in  these  Courts  are  appointed  from  the  localities 
in  which  the  Courts  are  held,  and  do  not  travel.  The  Judges 
of  the  Municipal  Court  of  Boston  have  jurisdiction  to  the  ex- 
tent of  one  thousand  dollars,  but  do  not  have  equity  jurisdic- 
tion. The  Chancellors  are  appointed  from  any  section  of  the 
State,  but  usually  a  good  many  of  them  are  appointed  from 
Boston.  Our  Superior  Court  has  equity  jurisdiction  and  chan- 
cery jurisdiction  in  all  questions  arising  from  commercial  trans- 
actions, and,  as  with  the  Supreme  Judges,  they  are  appointed 
from  any  portion  of  the  State.  Each  county  has  its  Superior 
Court,  but  it  is  all  one  Court,  the  Superior  Court  having  in 
each  county  a  separate  Clerk  and  separate  docket  at  the  trial 
term.  The  Judges  meet  together  once  a  year  by  mutual  con- 
sent, and  assign  to  each  Judge,  by  agreement  satisfactory  to 
themselves,  their  various  circuits  or  terms  of  Court  for  the 
various  counties.  The  Chief  Justice  will  take,  perhaps,  one 
county  for  his  term,  and  the  various  Judges  scattered  around 
through  the  State  will  exchange  in  that  way.  We  find  the 
practice  all  right.  In  the  selection  of  our  Judges  we  are 
different  from  you,  but  I  am  a  firm  believer  that  we  get  a  bet- 
ter result  by  having  the  Judges  go  from  one  end  of  the  State 
to  the  other.  The  Superior  Court  is  the  one  in  which  jury 
trials  are  held.  Most  of  our  ablest  lawyers  are  men  selected 
from  that  Bench,  and  very  largely  go  upon  our  Supreme  Bench. 
During  the  last  ten  years  our  Supreme  Court  has  been  relieved 
of  the  burden  of  its  work  by  this  Court  as  a  Court  of  last  re- 
sort. It  has  also  appellate  jurisdiction,  and  most  of  the  ques- 
tions are  now  tried  by  jury. 

Mr.  Colyar. — Do  you  mean  to  say  that  the  Supreme  Court  has 
no  original  jurisdiction,  and  has  only  concurrent  jurisdiction  ? 

3/r.  Butler. — It  has  original.  That  is,  of  course,  all  questions 
go  to  the  Central  Judge  in  the  first  instance. 

Mr.  Colyar. — From  the  Central  Judge,  then,  it  goes  up  upon 
a  separate  bill,  or  writ  of  error? 
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Mr.  Butler. — Upon  a  separate  bill.  Of  course  we  have  ques- 
tions of  fact  arising  in  our  equity  practice  that  cannot  be  sub- 
mitted to  a  jury.  Then,  also,  questions  of  fact  upon  exception 
might  go  to  the  full  Bench  upon  exception,  but  originally  the 
Supreme  Court  had  a  higher  jurisdiction  than  an  ordinary  Su- 
preme Court. 

Mr,  Ingersoll. — The  particular  question  submitted  for  this  dis- 
cussion was,  whether  the  bar  of  Massachusetts  experienced  any 
iDconvenience  from  the  circulation  of  its  Judges  or  not. 

Mr.  Butler. — Not  at  all.  It  seems  to  me  it  keeps  the  Bar  alive 
and  awake  all  over  the  State.  I  will  say  this  for  our  Courts: 
From  the  lowest  to  the  highest  there  is  the  greatest  respect 
and  deference  shown  to  the  Court.  I  would  not  dare  to  go  into 
our  Superior  Court  (I  might  with  a  little  greater  freedom  since 
Judge  Gray  has  been  removed  and  taken  to  Washington),  I 
would  not  dare  to  go  into  the  Court  with  an  ordinary  suit  of 
clothes  on.  He  was  a  great  stickler  tor  these  things.  But  for 
the  Supreme  Court  we  hav^  the  greates=^t  respect,  and  the  least 
disturbance  or  noise,  in  fact  a  whisper,  is  immediately  cheeked 
bv  the  officer  in  Court. 

Mr.  McFarlainl. — Has  Massachusetts  any  sections  similar  to 
East  Tennessee? 

Mr.  Butler. — We  have  some  pretty  hilly  places  there. 

Mr.  Clift. — I  would  like  to  ask  Mr.  Butler  a  question,  if  jid- 
niissible.  The  trouble  in  my  mind  about  the  disposition  of  this 
question  lies  in  the  lack  in  the  framing  of  the  measure,  so  as  to 
define  its  practical  workings  on  the  mere  abstract  question.  I 
do  not  understand  whether  there  is  any  measure  that  undertakes 
to  prescribe  or  define  any  method  by  which  we  can  effect  this 
interchange  of  Judges.     Is  there  any  measure  of  this  kind? 

Mr.  Fifjuers. — Xo,  sir;  this  question  arose  upon  a  proposition 
made  by  myself  at  the  Association  last  year,  recommending 
such  a  change  in  our  law  as  would  require  the  circulation  of 
the  Judges  over  the  various  parts  of  the  State. 

John  M.  Gaut. — It  seems  to  me  that  the  measure  is  defective, 
in  that  it  does  not  undertake  to  prescribe  some  measure.  It 
has  always  appeared  to  me  that  the  necessity  of  the  judiciary 
having  to  travel  over  the  State  was  a  serious  defect  in  any 
State.     It  is  a  question  still  unaccounted  for;  yet  no  measure 
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is  before  us  to  provide  for  the  sitting  of  our  Supreme  Court  at 
one  place.  It  has  always  seemed  to  me  that  the  best  results 
could  be  obtained  in  the  administration  of  justice  if  it  was  so 
arranged  that  the  Judges  could  be  at  home  and  could  live  at 
home.  It  has  always  seemed  to  me  that  the  necessity  requir- 
ing our  Supreme  Judges  to  leave  their  homes  and  live  at  hotels 
and  boarding  houses,  away  from  their  families,  was  a  hardship. 
I  do  not  believe  we  can  get  our  best  men  to  take  this  position 
without  making  a  sacrifice.  I  would  like  to  ask  Mr.  Butler  if 
they  do  not  find  that  a  serious  defect  in  the  way  of  getting 
their  best  lawyers  to  take  this  position.  Does  not  the  necessity 
of  their  being  away  from  their  homes  a  great  part  of  the  year 
prove  a  serious  defect  in  the  workings  of  this  system  in  your 
State  ? 

Mr.  Butler, — I  do  not  think  I  recall  any  instance  of  the  ex- 
ecutive department  desiring  to  make  an  appointment  to  either 
the  Superior  or  Supreme  Court  Benches  that  w^as  declined  for 
that  reason.  In  fact,  it  is  not  often  declined.  The  pay  of  the 
Justices  is  fair.  The  Supreme  Court  Judges  get  $6,000  a  year, 
and  the  Superior  Court  Judges  $5,000,  and  they  are  held  to  be 
our  best  lawyers.  Our  lawyers  always  accept  these  positions 
upon  the  Bench.  I  never  have  known  one  to  be  declined  for 
the  reason  offered.  Our  State  is  remarkably  easily  traversed. 
Thus,  you  can  get  from  the  extreme  part  of  Berkshire  County 
to  Boston  in  eight  hours,  and  the  Judges  do  not  have  to  be 
away  from  home  a  great  deal. 

Mr.  Gaines. — I  w^ould  like  to  ask  Mr.  McFarland  if  this  dif- 
ficulty could  not  be  avoided  by  having  a  Convention  called,  and 
having  the  Convention  to  name  the  nominees  for  the  Judges. 

Mr  McFarland. — We  would  have  to  change  our  State  Con- 
stitution. 

The  President. — I  was  about  to  suggest  that  I  was  aware 
that  the  proper  hour  for  the  members  of  this  Association  to 
appear  at  the  dinner  table  had  arrived.     (Question  called  for.) 

The  President. — The  proposition  is  that  at  your  last  meet- 
ing this  question  was  referred  to  this  meeting  of  the  Associa- 
tion: "Should  our  Circuit  Judges  and  Chancellors  be  required 
to  hold  Court  without  reference  to  residence?"  The  motion 
is  that  we  concur.     All  those  who  concur  w^ill  make  it  known 
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by  saying  aye.     The  noes  appear  to  hav^e  it.     (Division  called 
for.)     All  those  opposed  will  raise  their  right  hands.     The  noes 
have  it,  and  the  question  upon  this  motion  is  non-concurred  in. 
Adjourned  until  2.30  p.  m. 


AFTERNOOX   SESSION. 


The  President. — We  cannot  submit  to  you  the  question  up 
before  dinner,  and  I  want  you  to  understand  that  the  vote 
favors  the  adoption  of  some  measure  toward  requiring  an  ex- 
change of  our  Judges;  but  the  record  of  the  proceedings  will 
show  that. 

The  Secretary, — The  second  recommendation  of  tliis  Commit- 
tee is  that  no  male  person  be  allowed  to  sue  for  divorce  under 
the  pauper's  oath. 

Mr.  Stokes, — Mr.  President:  I  think  tins  is  one  kind  of  a 
cause  where  a  man  ought  to  be  allowed  to  sue  under  the  pau- 
per's oath.  I  think  when  a  man  is  married,  and  wants  to  sue 
for  a  divorce  under  the  pauper's  oath,  he  ought  to  be  allowed 
to  do  so.     If  there  is  no  motion  I  move  we  non-concur. 

Mr.  Figuers, — Mr.  President:  It  seems  to  me  that  this  is 
class  legislation.  He  says  one  class  is  entitled  to  relief  under 
the  pauper's  oath,  and  the  other  is  not. 

Mr.  J,  M.  Gaut. — Mr.  President:  It  seems  to  me  that  this 
is  a  grave  question  to  bring  up  after  dinner. 

3Ir.  Wiltse. — The  prohibition  against  class  legislation  is  sup- 
posed to  apply  not  to  no  legislation,  but  to  certain  legislation 
whicli  other  classes  can  enjoy  by  bringing  themselves  under 
the  restrictions. 
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Mr.  Ftguers. — The  discrimination  is  not  between  the  men 
who  can  and  those  who  can't,  but  because  the  women  can  and 
the  men  can't. 

The  President. — The  motion  is  that  this  recommendation  be 
non-concurred  in. 

Upon  the  vote  being  taken  tlie  motion  was  carried,  and  this 
recommendation  non-concurred  in. 

The  President. — The  Secretary  will  read  the  next  section. 

The  Secretary  read  the  next  section  as  follows :  "  That  the 
first  Monday  in  every  month  be  made  a  rule  day  in  the  Circuit 
Courts,  so  that  suggestions  and  motions  necessary  may  be 
entered." 

Mr,  Ruhm, — Mr.  President:  I  desire  to  call  attention  to  the 
fact  that  I  mentioned  this  a  year  ago  in  connection  with  the 
practice  of  the  Circuit  Courts.  After  mature  deliberation,  and 
after  examining  the  question  closely,  the  lawyers  have  come  to 
the  conclusion  that  each  Circuit  Judge  has  the  right  to  make 
such  rule,  and  any  other  rule  for  the  practice  in  this  Court 
which  is  not  in  conflict  with  the  law.  We  have,  for  instance, 
adopted  at  Nashville  the  rule  abolishing  the  appearance  term 
in  the  Circuit  Court.  It  was  thought  that  could  not  be  done, 
but  after  a  thorough  investigation  it  was  manifested  that  each 
Circuit  Judge  has  the  right  to  establish  any  rules  he  sees  fit, 
aad  there  is  no  necessity  for  legislation  on  that. 

Mr.  Gaiit. — Did  you  say  we  had  made  such  a  rule? 

Mr.  Ruhm. — Yes,  sir;  making  all  cases  triable  at  the  first 
term,  and  therefore  makes  the  first  Monday  a  rule  day,  if  they 
are  found  triable. 

Mr,  Bonner. — Since  there  exists  in  the  minds  of  the  members 
of  the  Bar  a  degree  of  misapprehension  as  to  the  right  of  the 
Circuit  Judge  to  make  a  rule  reviving  a  cause,  the  Committee 
was  led  to  adopt  this  recommendation,  in  order  that  this  mis- 
apprehension might  be  relieved,  and  to  make  it  obligatory  upon 
our  Judges  to  allow  this  practice.  I  think  myself  that  it  would 
be  better  to  be  in  a  statutory  form  than  to  leave  it  to  the  Judges. 
I  have  known  a  cause  to  be  continued  at  Nashville  for  four 
months  because  there  was  no  reviving  term.  So  I  take  the 
liberty  of  agreeing  with  Mr.  Sanford  that  that  rule  should  be 
a<lopted,  and  set  at  rest  all  doubts.     The  Committee  thought 
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it  would  be  better  in  the  form  of  legiislation,  but  thought  it 
would  be  better  that  way  than  not  at  all. 

Mr.  Fentress. — I  would  like  to  inquire  of  the  gentlemen  of 
the  Nashville  Bar  whether  it  is  not  a  matter  of  common  con- 
sent among  the  lawyers.  It  strikes  me  it  is  going  very  far  to 
say  any  Circuit  Judge  can  invest  his  Clerk  with  the  power  of 
the  Master  in  Chancery.  I  understood  Brother  Ruhni  to  say 
that  was  practically  the  way  they  managed  in  Nashville.  The 
question  is  whether  or  not  there  is  any  law  in  Tennessee  (and 
if  there  is  I  have  never  seen  it)  empowering  the  Circuit  Judge 
to  invest  his  Clerk — the  Circuit  Clerk — with  the  power  to  do 
any  thing  of  that  sort.     I  think  not. 

Mr.  Ruhm. — I  did  not  say  that,  and  did  not  want  to  make 
that  impression.  That  report  does  not  intend  to  confer  any 
power  upon  the  Clerk,  but  simply  to  make  the  first  Monday  a 
rule  day  before  the  Court.  AVhat  I  mentioned  was  that  in 
Nashville  the  Circuit  Judge  has  established  a  rule,  not  to  con- 
fer any  additional  power  upon  the  Clerk,  but  a  rule  for  the 
guidance  of  the  Bar  and  for  the  guidance  of  the  Court;  and 
by  this  agreement  cases  will  now  be  tried  at  what  was  formerly 
the  appearance  term.  It  does  not  at  all  confer  upon  the  Clerk 
any  powers  that  he  did  not  already  have.  It  is  not  understood 
that  there  can  be  any  rule  adopted  conferring  upon  the  Clerk 
the  powers  of  the  Master  in  Chancery.  The  point  I  wish  to 
make  is  that  we  recommend  this  in  the  form  of  general  legis- 
lation, as  it  is  not  in  the  power  of  the  Judges  to  make  rules 
of  this  kind  regulating  their  special  courts. 

3Ir.  Figuers. — I  would  like  to  inquire  whether  Mr.  Ruhm 
says  that  the  Circuit  Judge  has  power  to  abolish  the  law  grant- 
ing parties  the  right  to  make  up  a  term,  and  to  enforce  the 
trial  at  the  first  term  ? 

Mr.  Ruhm. — I  said  there  is  no  such  law.  If  you  will  allow 
me  to  answer  more  fully,  will  say  that  necessity  of  the  exist- 
ence of  the  appearance  term  is  based  upon  a  dictum  of  Judge 
Brown,  that  parties  have  the  right,  during  the  first  term  in 
which  a  cause  is  brought,  to  make  up  the  pleadings.  There  is 
no  statute  to  that  effect  that  has  been  adopted  as  the  law  of 
Tennessee,  but  under  another  statute  it  says  a  Circuit  Judge 
may  make  such  rules  as  are  not  in  conflict  with  the  law,  and 
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we   have  found   in  our  practice  that  they  can  make  such  a 
rule. 

Mr,  Figuers. — I  understand  that  such  rules  are  reasonable  in 
some  cases,  but  it  is  new  to  me  that  the  Circuit  Judge  has  the 
power  to  force  the  trial  at  the  first  term  of  the  court,  and  I 
think  it  will  be  a  new  announcement  to  the  Bar  of  Tennessee. 

Mr.  Gaut. — I  had  a  conversation  with  a  Judge  of  our  city 
yesterday,  and  asked  him  if  there  was  any  rule  in  his  court  by 
which  appealed  cases  could  be  tried  at  the  term  to  which  they 
w-ere  appealed,  and  he  said  there  was  no  such  rule,  and  he  did 
not  think  he  had  any  power  to  make  such  a  rule.  It  seems  to 
me  such  a  rule  would  be  analogus  to  the  one  under  discussion. 
However,  I  consider  it  would  be  better  that  there  should  be  a 
statutory  rule,  obligatory  in  its  application,  and  also  general  in 
its  application,  rather  than  a  number  of  local  laws  or  regulations. 
Unless  there  be  a  difficulty  of  this  kind,  w^e  must  remember  that  a 
rule  that  would  suit  us  city  lawyers  who  live  at  the  place  where 
the  court  is  held,  might  be  a  very  inconvenient  one  in  the  coun- 
try where  the  court  is  attended  by  lawyers  wiio  ride  a  circuit. 
I  am  not  prepared  to  say  how  far  the  proposed  rule  will  go. 
Whether  it  will  authorize  steps  to  be  taken  other  than  the 
mere  making  of  various  orders  or  not,  it  should  authorize  the 
taking  of  any  steps  that  would  involve  discretion  on  the  part 
of  the  Clerk,  I  think  it  would  be  better  to  leave  the  question 
as  it  is;  to  leave  it  to  the  discretion  of  the  Judges.  But,  as  I 
said  before,  I  do  not  know  how  far  the  measure  will  go  in  its 
application.  If  it  is  to  go  to  the  extent  I  anticipate,  it  will  do 
much  harm. 

Mr.  Ruhm. — Will  the  Secretary  please  read  the  section  again  ? 
(Section  read  by  Secretary.) 

Mr.  Rahm. — I  beg  the  gentleman's  pardon  for  again  rising, 
but  this  question  deserves  that  the  Bar  pay  attention  to  it. 
The  matter  suggested  by  my  friend  Gaut  is  one  regulated  by 
statute-  The  statute  prescribes  in  so  many  words  that  appealed 
cases  from  Magistrates  should  not  be  triable  unless  the  papers 
are  filed  three  days  before  the  term  of  court.  That  being  the 
case,  the  Circuit  Judge  has  not  the  right  to  make  a  rule  in 
conflict  w^ith  it.  But  in  regard  to  cases  originally  brought  in 
the  Circuit  Court,  there  is  no  statute.     Our  practice  is  based 
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upon  a  law  (or  custom)  that  you  will  nowhere  find  in  the 
books,  but  it  has  been  adopted  as  the  common  law,  so  that  in 
appealed  cases  from  a  Magistrate  you  could  not  make  such  a 
rule. 

The  I^resident. — The  Secretary  will  please  read  the  recom- 
mendation again.     (Secretary  reads  recommendation.) 

Mr.  Wiltse. — Mr.  President :  While  the  gentlemen  at  Nash- 
ville can  make  such  rules  during  the  term  of  Court,  yet,  out 
among  the  country  lawyers,  the  Courts  do  not  hold  more  than 
two  weeks.  They  have  to  wait  sometimes  two  days,  and 
sometimes  two  weeks  after  the  Court  adjourns,  before  they  can 
make  the  suggestion  of  a  death,  and  they  have  process  issued 
that  is  returnable  to  the  n€xt  term  of  the  court,  and  cannot 
have  it  at  that  term.  Still,  I  am  perfectly  content  to  empower 
the  Judge  to  invest  the  Circuit  Clerk  with  the  same  powder  as 
the  Master  in  Chancery,  as  I  think  it  would  greatly  expedite 
business. 

Tub  President. — The  question  is  now  upon  the  concurrence 
of  the  Association  in  this  recommendation. 

Motion  oftered  that  recommendation  be  concurred  in. 

Motion  carried  in  affirmative. 

Tue  President. — The  Secretary  will  read  the  next  recom- 
mendation. 

Secretary  reads  the  next  recommendation  as  follows :  "  That 
a  party  seeking  a  continuance  to  the  first  trial  term  for  the  ab- 
sence of  a  witness,  shall  be  required  to  state  what  he  expects 
to  prove  by  the  witness  just  as  he  now  has  to  do  at  the  subse- 
<[uent  term." 

Motion  offered  and  adopted  by  the  Association  that  this  rec- 
ommendation be  concurred  in. 

Secretary  reads  last  recommendation  of  the  Committee  as 
follows  :  "  Where  a  continuance  is  sought,  on  affidavit,  for  the 
absence  of  a  witness,  shall  the  Court  be  allowed,  in  its  discre- 
tion, to  inquire  into  the  probable  truth  of  the  affidavit? '' 

The  President. — This  subject  is  now  open  for  discussion. 

Mr,  Fentress. — Mr.  President :  It  seems  to  me  that  this  is 
giving  the  Judge  a  sort  of  unusual  jurisdiction.  Instead  of 
taking  what  the  lawyers  have  to  say,  and  giving  due  weight  to 
what  the  witness  may  say  as  to  the  truth  or  falsity  of  the  wit- 
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ness'  affidavit,  it  would  seem  that  this  is  to  invest  the  Judge 
with  tlie  power  of  going  around  among  the  neighbors  and  in- 
quiring whether  this  witness  is  credible,  or  what  is  his  standing 
in  the  neighborhood.  It  strikes  me  this  is  going  a  little  too 
far — stretching  the  judicial  authority  a  little  too  much.  In 
other  words,  it  is  making  a  lawyer  out  of  the  Judge,  bringing 
him  down  out  of  his  judicial  seat  to  the  forum  with  the  lawyers. 

Mr,  Rahm, — Some  casual  remarks  heard  this  morning 
brought  up  this  question  at  clie  table.  Will  this  meeting  not 
ask  Judge  AVilliams,  who  has  had  long  experience,  to  give  us 
his  views  on  the  subject? 

The  President  asked  Judge  Williams  to  give  his  views. 

Judge  Williams, — Mr.  President:  I  do  not  know  that  I  can 
give  the  members  of  this  Association  any  light  on  this  subject 
other  than  they  already  have.  The  granting  of  a  continuance 
by  the  Judge  is  a  judicial  act  just  as  any  other  act  that  he  per- 
forms. Under  the  law  as  it  now  exists,  I  believe  he  cannot 
take  any  proof  to  contradict  an  affidavit,  other  than  that  which 
he  finds  in  the  record.  If  the  affidavit  contradicts  what  is  found 
in  the  record,  why  then  lie  certainly  would  have  a  right  to  not 
receive  the  affidavit;  but,  as  is  known  by  all  the  members  of 
the  Bar,  you  have  no  right  to  go  outside  of  that  to  take  evidence 
to  disprove  a  fact  set  up  in  an  affidavit;  but  the  Judge  is  a 
judicial  officer,  and  must  act  from  the  evidence  before  him.  He 
must  be  convinced  that  the  evidence  is  true,  or  he  is  not  bound 
to  grant  the  continuance.  He  is  not  bound  to  grant  a  continu- 
ance upon  the  application  of  any  person,  unless  he  believes  that 
public  justice  requires  it.  If  he  believes  that  the  affidavit  is 
false,  and  that  public  justice  demands  a  trial,  he  ought  to  pro- 
ceed with  it.  That  brings  up  the  question  as  to  what  evidence 
ought  to  be  given  to  determine  this.  I  think  a  speedy  trial  is 
all  any  person  could  demand.  That  is  all  public  policy  requires, 
that  the  Judge  may  know  whether  the  application  is  made  to 
assist  the  cause  of  justice,  or  is  made  to  delay  it.  It  seems  to 
me  that  the  Judge  ought  to  have  the  right  to  determine  this 
judicial  fact  from  having  examined  both  sides  of  the  question. 
It  is  very  true,  as  has  been  suggested  by  the  gentleman  that 
would  impose  upon  the  Judge  the  necessity  of  going  about  and 
inquiring  about  the  truth  of  the  matter.     I  do  not  understand 
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that  when  a  person  produces  an  affidavit  showing  that  he  has 
a  sufficient  cause  for  any  continuance,  that  the  other  side  ought 
to  have  the  right  to  say  your  affidavit  is  a  lie,  and  the  cause  for 
it  does  not  exist.  The  application  for  it  may  have  some  cause 
upon  which  it  is  to  be  based,  some  facts  that  entitle  the  party 
to  a  continuance.  The  very  strongest  evidence  may  exist  upon 
which  to  base  the  affidavit;  and  by  the  hearing  of  an  exparte 
statement,  the  Judge  will  be  so  very  certain  that  there  will  be 
no  room  for  him  to  doubt  of  the  existence  of  the  facts  stated  in 
the  affidavit.  If  it  be  a  criminal  trial,  the  State  is  entitled  to  a 
speedy  trial,  and  though  each  side  is  entitled  to  a  speedy  trial, 
yet  a  continuance  ought  to  be  allowed  in  the  interest  of  Justice; 
but  not  if  the  purpose  of  tlie  delay  be  to  harrass  and  defraud 
the  other  party.  For  that  reason  I  think  there  ought  to  be 
some  discretion  given  to  the  Judge  by  the  examination  of  both 
sides  of  the  question.  To  my  mind  there  ought  to  be  some  rule 
by  which  the  Court  will  have  more  liberty  to  determine  whether 
or  not  it  is  a  case  that  ought  to  be  continued.  It  is  frequently 
the  case,  and  has  been  done  within  my  knowledge,  and  probably 
within  the  experience  of  others,  that  when  an  affidavit  is  made 
for  a  continuance,  and  the  continuance  is  disallowed,  the  very 
first  witness  that  is  examined  is  the  person  for  whose  absence 
the  continuance  was  sought.  So  I  say  again,  that  to  my  mind 
there  ought  to  be  some  means  of  determining  whether  or  not 
the  application  for  a  continuance  is  sincere. 

Mr.  Fentress. — You  woukl  allow  counter  affidavits. 

JurJf/e  Williams. — That  might  be  one  way.  By  allowing 
persons  to  come  before  the  Court  and  make  affidavits  as  to  the 
truth  of  the  allegations  contained  in  the  first  affidavit. 

Mr.  Turner. — I  desire  to  move  that,  in  order  to  overcome 
all  the  difficulties,  we  substitute  this:  That  the  truth  of  the 
affidavit  may  be  contested  by  counter  affidavits. 

Mr.  J.  S.  Pilcher. — I  think  they  have  a  rule  in  some  States 
that  meets  the  question.  In  the  State  of  Mississippi  they  have 
a  rule  that  when  an  affidavit  is  made,  it  is  within  the  discretion 
of  the  Judge  to  force  the  parties  to  trial.  It  is  not  a  question 
as  to  whether  the  facts  are  proven  upon  the  application,  but 
merely  a  statement  of  what  the  witness  would  swear  if  he  were 
there  in  person.     There  are  many  cases  in  which  the  party 
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would  be  at  a  disadvantage  to  go  into  trial  without  his  witnesses. 
I  think  in  such  a  case  the  Court  ought  not  to  force  the  parties 
to  go  into  trial.  1  do  not  think  you  could  remedy  the  evil  by 
counter  affidavits  in  practice  very  satisfactorily,  because  the 
other  side  would  come  on  with  counter  affidavits,  and  the  other 
again  with  counter  affidavits.  The  simpler  way  to  meet  the 
difficulty  is  to  say  it  shall  be  within  the  discretion  of  the  Judge 
to  force  the  party  applying  for  a  continuance  to  go  to  trial  upon 
the  facts  stated  in  the  application.  If  it  is  not  true,  the  other 
parties  will  have  a  chance  at  it  in  the  trial.  I  think  this  is  the 
solution  of  the  question.  Should  this  suggestion  be  adopted, 
it  would  open  the  door  to  counter  affidavits,  and  would  cause  a 
great  deal  more  trouble  than  the  present  w^ay. 

J.  W.  Gaines, — I  am  not  familiar  with  the  case,  but  it  seems 
to  me  I  recall  a  case  in  1st  Pickle  where  the  Court  said  that 
where  an  affiant  came  into  court  and  sought  a  continuance  on 
his  affidavit  that  the  Court  had  the  right  to  call  him  up  and  ex- 
amine him  in  person,  and  also  that  the  counsel  had  the  same 
right.  I  am  not  exactly  certain  what  case  it  is,  but  am  almost 
certain  it  is  in  1st  Pickle.  I  remember  to  have  read  it  in  1st 
Pickle. 

3Ii\  S.  F,  Wilson, — Mr.  l^resident:  If  there  is  no  motion  be- 
fore the  house,  I  move  that  we  non-concur  in  this  recommen- 
dation. 

Mr,  Wiltse, — I  second  the  motion. 

J/r.  •/.  31,  Gaut, — Mr.  President:  I  otfer  this  resolution: 

^^jResolrrd^  That  it  is  the  sense  of  this  meeting  that  the  prac- 
tice of  the  court  sliould  be  so  modified  as  to  permit  the  presid- 
ing Judge  to  investigate  the  truth  of  an  affidavit  made  for  the 
purpose  of  securing  a  continuance." 

In  regard  to  the  amendment  ottered,  it  did  not  seem  to  me  it 
would  be  wise  to  restrict  to  affidavits.  I  think  the  Judge  would 
find  it  more  speedy  and  conv^enient  to  allow  persons  to  testify 
orally  before  him,  just  as  the  Supreme  Court  said  they  might 
do.  We  must  remember  it  is  purely  a  discretionary  matter 
with  the  Judge.  We  do  not  compel  him  to  do  so.  If  the  res- 
olution is  not  so  worded  I  will  modify  it.  We  do  not  compel 
him  to  do  it,  but  if  he  wants  to,  I  think  he  ought  to  have  the 
power.     It  is  insisted  by  some  that  the  Court  ought  to  satisfy 
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himself  of  the  justice  of  the  application  and  the  truth  of  the 
affidavit.  That  he  ought  to  consider  the  affidavit,  and  satisfy 
himself  of  the  truth  of  it.  If  you  concede  that,  you  are  bound 
to  concede  more,  and  say  if  there  is  any  more  outside  he  ought 
to  be  allowed  to  call  that  in,  and  to  take  in  all  the  outside  evi- 
dence. The  only  objection  to  this  is,  that  it  is  prompting  him 
to  enter  upon  the  investigation  of  side  issues,  and  that  this 
may  involve  so  much  labor  as  to  make  the  investigation  of 
the  side  issues  of  more  labor  than  the  trial  of  the  case.  If  we 
adopt  this,  it  only  leaves  it  to  the  discretion  of  the  Judge  to 
investigate  the  case  if  he  sees  lit,  and  I  think  he  ought  to  be 
allowed  to  do  so. 
Motion  carried. 

The  President. — We  will  now  listen  to  the  report  of  the 
Central  Council. 

J//-.  Rnhm. — The  Central  Council  have  reported  in  favor  of 
the  following  gentlemen  as  members  of  this  Association :  Mr. 
AV.  C.  Whitthorne  and  Mr.  Jno.  B.  Bond. 

Moved,  that  the  rules  be  suspended,  and   the  Secretary  be 
authorized  to  cast  the  unanimous  ballot  of  the  Association  for 
the  gentlemen  named. 
Motion  carried. 

The  President. — I  had  invited  Col.  Thos.  Hall,  of  Kentucky, 
a  gentleman  well  known  to  the  bar  of  this  State,  to  address 
the  Association.  He  promised  to  be  here,  but  I  was  informed 
last  night  of  his  illness,  and  consequent  inability  to  attend.  In 
lieu  of  this  address  1  have  taken  the  liberty  of  substituting  the 
paper  of  Mr.  Fentress,  of  Bolivar,  upon  "  Some  Needed  Changes 
of  our  State  Constitution." 

Mr.  Rukni, — The  Committee  omitted  to  present  the  name  of 
Judge  J.  J.  Williams  for  membership  in  this  Association. 

Motion,  that  the  Secretary  be  authorized  to  cast  the  ballot  of 
the  Association  in  favor  of  the  election  of  Judge  Williams. 

Motion  carried,  and  Secretary  directed  to  cast  the  ballot  of 
the  Association  acordingly. 

Mr.  Fentress. — I  desire  to  preface  my  remarks  by  saying  that, 
by  invitation,  I  have  prepared  a  short  argument  in  the  affirma- 
tive upon  two  sections  of  our  State  Constitution,  which,  to  my 
mind,  have  ever  been  but  a  stumbling  block  in  our  way,  and 
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which  I  liave  sought  to  have  corrected  by  building  up  public 
opinion  to  remedy  the  defect,  or  to  induce  some  subsequent 
legislation.  I  refer  to  the  sections  in  reference  to  the  collection 
of  poll-tax.  I  have  sought  to  present  to  you,  as  succinctly  and 
as  briefly  as  possible,  the  thoughts  that  have  occurred  to  me  on 
these  subjects.  I  have  no  doubt  there  are  large  districts  in 
Coftee  County,  and  in  all  these  mountain  counties,  in  which  you 
will  find  individuals  who  do  not  pay  a  single  dollar  of  tax. 
Why?  Because  they  are  exempt  from  taxation  under  these 
laws.     {Beads  paper.     See  Appendix,) 

Secretary, — In  view  of  the  recommendations  made  in  the  fore- 
going paper,  I  think  it  would  be  proper  to  refer  it  to  the  Com- 
mittee on  Jurisprudence  and  Law  Reform,  for  a  supplemental 
report  to  be  made  during  the  present  session  of  the  Association, 
in  order  to  get  it  up  for  discussion. 

Motion  seconded  and  carried. 

Secretary. — The  next  on  the  programme  is  the  report  of  the 
Committee  of  Jurisprudence  and  Law  Reform.  I  will  say  in 
advance  that  it  might  be  well  for  the  members  of  the  Associa- 
tion to  keep  a  synopsis  of  the  report  before  them  to  which  they 
can  refer. 

TuE  Pkesident. — Gentlemen,  let  us  now  have  order,  and 
listen  to  the  reading  of  the  report  of  the  Committee: 

7b  the  Bar  Association  of  Tennnessee: 

The  Committee  on  Jurisprudence  and  Law  Reform  beg  leave 
to  submit  the  following  report: 

The  Constitution  of  this  Association  provides  for  a  commit- 
tee "On  Jurisprudence  and  Law  Reform,"  and  the  committee 
is  composed  of  five  members  appointed  by  the  President,  and 
to  act  for  a  year. 

Under  the  By-laws  of  the  Association  this  committee  is 
"charged  with  the  duty  of  attention  to  all  proposed  changes 
in  the  laws,  and  of  recommending  such  as,  in  their  opinion, 
may  be  entitled  to  favorable  consideration  of  the  Association." 

This  presents  a  broad  field  for  discussion  and  recommenda- 
tion, if  the  committee  attempts  to  point  out  our  many  defective 
and  unwise  laws,  the  urgent  necessity  for  many  new  laws,  and 
a  reformation  of  our  judicial  system,  so  that  justice  and  right 
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may  be  administered  without  sale,  denial,  or  delay.  In  addi- 
tion to  these  onerous  duties  imposed  upon  the  committee,  the 
last  meeting  of  the  Association  specifically  referred  to  your 
committee  for  an  examination  and  report  many  very  important 
and  interesting  questions. 

The  very  able  and  interesting  address  of  our  last  President, 
with  its  many  suggestions,  was  referred  to  the  committee  for  a 
report  on  the  same. 

This  committee  was  also  directed  to  report  "  upon  the  advis- 
ability of  adopting  the  whipping-post  for  certain  classes  of 
crimes.'' 

It  was  also  directed  to  report  "  such  changes  in  the  Consti- 
tution as  are  practicable  and  advisable,  and  should  be  considered 
in  case  a  Constitutional  Convention  be  called  at  any  time  here- 
after." 

It  will  thus  be  seen  that  the  Association  has  imposed  on  your 
committee  a  report  upon  a  number  of  very  important  questions 
that  attect  not  only  the  Bar  but  the  entire  people  of  our  State. 

As  it  was  impossible  to  get  a  full  meeting  of  the  committee, 
the  Chairman  asked  each  member  of  the  committee  to  make  a 
report  in  writing,  and  this  report,  in  the  main,  is  the  result  of 
these  respective  reports. 

The  fii*8t  question  we  shall  notice  is  the  advisability  of  the 
Legislature  calling  a  Constitutional  Convention,  and,  if  called, 
what  part  of  our  organic  law  should  be  changed. 

Our  State  has  heretofore  had  three  Constitutional  Conven- 
tions, viz.,  in  1796,  in  1834,  and  in  1870.  Since  the  first  two 
Conventions  was  held  our  population  has  increased  immensely, 
as  well  as  the  character,  habits,  and  business  of  that  population. 
What  were  then  mere  villages,  have  grown  to  be  large  cities, 
and  with  their  varied  and  various  wants,  demanding  for  their 
proper  government  many  new  laws  and  regulations,  as  well  as 
restrictions  and  limitations.  The  slaves  of  the  former  period 
now  are  citizens,  with  all  the  rights  of  the  most  favored  class. 
The  entire  railroad,  telegraph,  and  telephone  system  of  the  State 
has  come  into  existence  in  the  last  forty-five  years,  and  our 
manufacturing  and  mineral  interest  has  increased  at  least  ten- 
fold. Our  educational  interest  has  increased  with  a  rapidity 
that  could  not  have  been  expected,  and  which  reports  well  for 
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our  morals,  intelligence,  and  public  spirit.  From  a  sparse); 
settled  population,  with  but  few  wants,  and  engaged  near 
entirely  in  agricultural  pursuits,  the  State  has  now  rapid 
increased  in  population  and  in  all  the  elements  of  cicilizafio 
progress,  and  improvernenty  and  that  which  answered  our  fe 
and  simple  wants  nearly  fifty  years  ago  is  totally  inadequa 
and  unsuited  to  our  present  population  and  its  varied  wan 
and  necessities,  and  the  necessity  for  limitations  and  restrictioi 
upon  corporations,  combines,  trusts,  and  monopolies,  which  ha^ 
sprung  up  with  such  terrible  rapidity  in  the  last  quarter  of 
century. 

These  modern  pests  to  our  civilization,  and  which  are  eo  i 
imical  to  a  free  people  and  their  liberties  and  rights,  demai 
great  vigilance  from  the  law-makers,  and  unless  the  wis€ 
and  most  matured  statesmanship  is  exercised  and  embodied 
our  organic  law%  and  beyond  the  reach  of  hasty  and  corru 
legislation,  the  rights  of  the  citizens  will  be  subordinated  1 
these  barnacles  and  eye-sores  upon  the  body  politic. 

The  Convention  of  1870  met  under  peculiar  and  very  embi 
rassing  circumstances. 

The  people  of  Tennessee  had  just  emerged  from  a  disastro 
civil  war,  during  which  period  contending  armies  had  destroy 
more  than  half  our  taxable  property.  For  several  years  t 
great  body  of  our  intelligent  tax  payers  had  been  disfranchis 
and  could  neither  vote  nor  hold  office,  and  at  the  same  time 
large  percentage  of  ignorant  and  uneducated  non-tax  payc 
had  been  added  to  our  voting  population,  and  whose  passio 
and  prejudices  were  constantly  fanned  by  the  professional  ai 
corrupt  place-hunters  of  that  period. 

The  passion  and  prejudice  of  the  war  had  not  subsided,  ai 
we  were  still  trembling  upon  the  ragged  edge  of  reconstructic 

We  had  gained  but  little  experience  from  our  new  status,  ai 
it  w^as  no  time  for  the  active  exercise  of  matured  thought  ai 
wise  statesmanship. 

"With  the  sword  of  Damocles  impending  over  our  hea< 
prudence  suggested  that  the  Convention  should  do  as  little 
possible,  provided  the  franchise  should  be  restored  to  all,  and  t 
issuing  of  state  bonds  should  be  stopped.  For  these  and  ma 
other  reasons  the  Committee  urgently  recommend  to  the  Ass 

Digitized  by  VjOOQ IC 


Bar  Association  of  Tbnnbssbb.  41 

ciHtion  that  it  request  the  recent  Legislature  to  call  a  Constitu- 
tional Convention.  The  Committee  recommend  the  following 
change  in  the  present  Constitution: 

There  is  an  urgent  and  crying  demand  all  over  the  State  that 
our  County  Court  system  should  be  abolished  or  radically  re- 
modeled. It  is  expensive^  cumbersome^  and  often  corrupt^  and 
from  its  ignorance,  want  of  business  capacity  and  legal  knowl- 
edge, it  is  utterly  wanting  in  all  the  elements  that  should  be 
found  in  a  County  Legislature  or  a  Court  that  have  important 
duties  to  perform. 

The  County  Court  appoints  our  juries,  and  it  is  notorious 
that  the  justices  often  appoint  themselves,  and  when  they  ap- 
point others  to  the  important  duty,  it  is  very  rare  that  they  are 
selected  by  reason  of  their  intelligence  or  qualification  for  this 
higrh  trust  and  duty. 

The  many  complaints  that  are  urged  against  our  jury  system 
are  most  generally  found  in  the  ignorant  and  inefficient  men 
who  are  selected  by  the  County  Court.  This  Court  have  for 
many  years  elected  our  tax  assessors,  and  their  appointees  have 
filled  the  full  measure  of  ignorance^  favoritism^  ivefficiency,  and 
leant  of  business  capacity,  No  more  inefficient  and  ignorant 
Court  could  have  been  devised  to  perform  so  many  important 
duties  in  our  system  of  government.  Its  want  of  legal  intelli- 
gence, business  capacity  and  efficiency,  and  liability  to  be  cor- 
rupted, seems  to  be  generally  conceded. 

The  system  in  Tennessee  did  well  enough  in  the  ante  bellum 
period,  when  men  of  intelligence,  probity,  and  reason  took  it 
as  a  public  duty,  and  without  reference  to  its  fees,  but  this  can 
no  longer  be  said  of  it.  It  may  now^  be  truthfully  characterized 
as  ctne  of  our  greatest  public  evils,  and  economy  and  efficient 
public  service  demand  its  abolition,  and  a  correct  substitute  in 
its  place,  fewer  in  numbers,  of  greater  responsibility,  and  larger 
intelligence  and  business  capacity.  The  number  of  justices 
should  be  reduced,  and  a  higher  qualification  should  be  de- 
manded. A  Commissioners'  Court  of  not  less  than  three,  nor 
more  than  five  members,  and  presided  over  by  a  County  Judge 
of  some  required  legal  ability  and  business  qualification,  should 
take  the  place  of  our  County  Court  system. 

In  view  of  the  rapid  increase  of  all  kinds  of  corporations  in 
4 
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Tennesse,  not  only  of  those  incorporated  by  this  Stai 
those  doing  business  here  under  charters  from  other  8t 
also  in  view  of  the  fact  that  these  corporations  are  a 
a  very  large  amount  of  the  business  of  the  State,  and  1 
thus  get  and  exercise  many  rights  and  privileges  not 
to  the  private  citizen,  their  powers  should  be  more 
defined  and  restricted  by  our  organic  law. 

The  consolidation  of  competing  lines  of  railroads,  t 
telegraph,  telephone,  and  other  corporations,  where  tL 
are  vitally  interested  in  competition,  should  be  restricts 
Constitution,  so  that  these  corporations  shall  be  the  i 
not  the  masters  of  our  people. 

The  Constitution  should  be  so  changed  as  to  require 
porations  doing  business  in  Tennessee  to  be  controlled 
ulated  by  the  laws  of  the  State,  and  that  they  shall  no 
mitted  to  remove  their  suits  to  the  Federal  Courts.  \ 
created  as  a  matter  of  grace  from  the  sovereign  power, 
as  a  matter  of  absolute  right,  and  foreign  corporations  i 
occupy  a  higher  status  than  domestic  corporations,  ai 
them  should  be  required  to  be  amenable  to  our  laws 
Courts,  and  if  they  will  not  do  business  upon  these  tei 
should  be  required  at  once  to  remove  to  a  more  c 
climate. 

These  questions  of  corporation  limitations  and  res 
are  of  great  and  urgent  necessity  and  importance,  and  tl 
of  the  citizens  should  be  protected  by  the  organic  la^ 
State,  and  not  left  to  corrupt,  vacillating,  and  log-roUii 
lation.  The  Constitution  should  be  so  changed  as  to  coi 
the  Common  Law  and  Equity  Courts  into  one  Court 
trial  of  all  cases,  having  but  one  clerk  for  said  Court,  1 
ing  an  equity  and  law  side  of  said  Court.  All  cases  si 
commenced  by  petition,  and  all  defenses  should  be  pros 
an  answer.  A  code  of  practice  should  be  prepared 
Court.  This  would  greatly  simplify  our  entire  sy 
judicial  proceedings,  and  it  would  to  a  great  extent  si 
technicalities,  doubts,  and  uncertainties,  and  the  more  c 
assure  the  trial  of  lawsuits  upon  their  merits  rather  thi 
technicalities,  legal  quibbles,  and  sharp  practice. 

The  tendency  of  all  modern  legislation  is  in  this  d 
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and  no  State  or  county  adopting  the  system  proposed  has  ever 
returned  to  the  system  we  now  have.  The  saving  in  expense 
would  be  very  great,  and  it  would  enable  us  to  get  clear  of  at 
least  one-third  of^our  Judges.  Under  the  system  proposed  our 
circuits  or  divisions  would  be  smaller  and  more  compact,  and  it 
would  save  an  immense  amount  of  traveling  upon  the  part  of 
Judge  and  Attorneys. 

The  Constitution  should  provide  that  no  appeal  be  allowed 
iu  civil  cases,  except  upon  error  being  assigned  of  record  below 
at  the  trial  term  of  the  Court,  and  that  nothing  be  considered 
on  the  appeal  except  the  question  raised  in  this  manner. 

In  view  of  an  important  question  that  the  Association 
wrestled  with  at  its  last  meeting,  and  left  it  in  greater  doubt 
than  before  it  discussed  it,  and  of  its  discussion  by  the  Bar, 
Judges,  and  newspapers  all  over  the  State  during  the  prohibition 
canvass,  the  Constitution  should  be  so  changed  that  hereafter 
there  will  be  no  doubt  left  as  to  where  an  amendment  to  the 
Constitution  should  be  voted  on,  or  how  many  votes  are  neces- 
sary to  carry  it. 

The  Committee  desire  to  call  attention  to  a  change  in  our 
Constitution  by  which  the  sessions  of  the  Supreme  Court  shall 
be  held  at  the  capital  of  the  State  instead  of  at  three  different 
places.  For  many  years  previous  to  the  completion  of  our  rail- 
road and  telegraph  systems  there  was  a  necessity  that  the  ses- 
sions of  our  Supreme  Court  should  be  held  in  each  of  the  Grand 
Divisions  of  the  State,  but  this  necessity  has  well-nigh  disap- 
peared. The  change  is  evidently  demanded  by  an  overworked 
Supreme  Court. 

If  fixed  at  the  capital,  the  Judges  could  keep  their  families 
there,  and  they  would  not  be  under  the  necessity  of  constantly 
moving  them  or  being  absent  from  them. 

Now  they  are  forced  to  move  their  libraries  three  times  per 
year,  and  have  not  the  advantage  of  a  State  library,  which 
should  be  increased,  so  as  to  meet  the  necessities  of  the  Bench 
and  Bar. 

The  Attorney-General  and  Reporter  should  have  his  office  at 
the  capital,  where  his  presence  and  opinions  are  constantly 
needed. 

The  change  would  add  much  to  the  comfort,  convenience. 
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and  efficiency  of  the  Court,  and  would  entail  but  little  expense 
and  inconvenience  on  the  Bar. 

In  view  of  grave  doubt  as  to  the  constitutional  power  to  es- 
stablish  intermediate  courts  for  the  correction  of  errors  of  the 
lower  courts,  power  should  be  conferred  upon  the  Legislature 
to  establish  such  courts  if  deemed  necessary. 

Article  4,  §1,  of  the  Constitution  of  1870,  in  reference  to 
the  payment  of  a  poll-tax  as  a  qualification  to  voting,  has  been 
a  dead  letter  for  some  eighteen  years.  It  should  be  enforced 
or  abolished,  as  it  always  breeds  contempt  for  the  law  when  not 
enforced,  whether  the  same  is  an  organic  one  or  not.  The  tax 
goes  to  the  common  school  fund,  and  the  citizen  who  has  not 
patriotism  enough  to  pay  a  reasonable  poll-tax,  which  is  de- 
voted to  such  a  noble  purpose,  is  certainly  wanting  in  much 
that  makes  the  good  citizen  a  qualified  voter.  It  is  notorious 
that  not  one-fourth  of  the  poll-tax  in  Tennessee  is  ever  col- 
lected, and  yet  these  same  men  who  will  not  contribute  one 
dollar  to  support  the  government  or  our  schools,  are  usually 
the  noisiest  at  the  polls,  ready  to  do  the  bidding  of  ward  bam- 
mers  and  political  roustabouts  and  hustlers. 

This  provision  should  be  made  eftectual  by  the  Constitution, 
and  not  left  for  its  enforcement  to  weak-kneed  and  time-serving 
legislators.  In  view  of  the  rapid  increase  in  the  number 
of  our  municipal  corporations,  also  of  their  increase  in  pop- 
ulation, wealth,  and  power,  and  of  their  notoriously  ineffi- 
cient, expensive,  and  corrupt  administration ;  also,  in  view 
of  the  fact  that  such  corporations  are  subject  to  constant 
change  of  legislation,  and  that  most  of  the  time  of  our 
Legislature  is  devoted  to  altering  or  changing  these  corpo- 
rations, and  in  providing  tax  levies  and  laws  for  taxing  districts, 
it  does  seem  that  the  Constitution  should  be  changed,  and  that 
the  powers,  duties,  and  officers  of  these  corporations  and  tax- 
ing districts  should  be  more  carefully  and  specifically  defined, 
so  that  the  citizens  of  such  corporations  may  have  a  more 
stable,  efficient,  and  cheaper  government. 

Owing  to  the  fact  that  our  members  of  the  Legislature  are 
only  elected  for  two  years,  and  can  only  remain  in  regular  ses- 
sion for  seventy-five  days,  and  that  each  new  Legislature  is 
composed  nearly  entirely  of  new  members,  and  that  with  little 
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or  no  legislative  experience,  and  of  the  great  amount  of  new  and 
ill-advised  legislation  that  is  imposed  upon  us,  a  change  should 
be  made  in  our  Constitution  by  which  more  conservatism  and 
legislative  ability  and  experience  can  be  secured  in  this  impor- 
tant branch  of  our  government. 

This  can  be  reached  by  electing  our  State  Senators  for  four 
years,  and  one-half  of  them  to  go  out  every  two  years,  and  thus 
securing  in  this  body  one-half  of  the  members  of  a  former  ses- 
sion. This  is  modeled  after  the  plan  of  our  National  Govern- 
ment, and  which  has  operated  so  well,  and  which  would  secure 
more  of  wisdom,  conservatism,  and  matured  thought  in  our 
legislation. 

While  other  changes  have  been  suggested  and  urged,  yet  the 
foregoing  embrace  all  the  changes  that  the  committee  have 
thought  worthy  of  presenting  to  the  Association  for  its  action. 

The  Committee  desires  to  suggest  to  the  Association  a  few 
important  changes  as  to  the  practice  in  our  Courts. 

The  entire  purpose  of  law  and  courts  is  to  administer  justice, 
and  that,  too,  without  sale,  denial,  or  delay.  The  Committee 
believe  that  the  following  changes  would  materially  contribute 
in  bringing  about  these  most  desired  ends. 

Unless  the  Constitution  is  changed,  and  one  Court  is  estab- 
lished for  the  trial  of  cases,  all  suits  at  common  law  should  be 
commenced  by  a  writ,  and  the  filing  of  a  declaration,  which 
shall  briefly,  clearly,  and  succinctly  set  out  the  cause  of  action ; 
and  a  copy  of  this  should  accompany  the  writ. 

The  return  term  oF  process,  if  issued  ten  days  before  the  term, 
should  be  made  the  trial  term,  and  the  defendant  should  be  re- 
quired to  make  defense  in  the  first  two  days  of  the  term,  so 
that  all  cases  should  be  brought  to  an  issue,  and  be  pre- 
pared for  trial  without  delay. 

Many  cases  are  appealed  to  the  Circuit  and  Supreme  Courts 
for  mere  delay  and  vexation,  and  to  prevent  this  some  additional 
interest  and  penalty  should  be  imposed  upon  the  aflirmance  in 
such  cases. 

So  many  trifling  and  vexatious  cases  are  appealed  that  some 
limit  should  be  placed  upon  appeals  as  to  the  amount  involved. 

The  great  merit  claimed  for  the  jury  system  is  that  juries  are 
peculiarly  fitted  to  determine  and  find  the  facts  of  a  lawsuit. 

Digitized  by  VjOOQ IC 


46  Procbbdings  of  the 

yet  juries,  as  a  rule,  have  little  or  no  knowledge  of  law,  and 
starting  out  to  try  a  lawsuit  w^ithout  any  previous  educa- 
tion or  training  in  the  law^,  or  the  investigation  of  fact,  the 
speeches  of  attorneys  and  charge  of  the  Court  very  rarely 
enable  them  to  comprehend  or  understand  difficult  questions 
of  law. 

In  many  cases  the  jury  may  find  the  facts  correctly,  and  the 
Court  may  charge  the  law  of  the  csk&e  correctly,  yet  the  jury,  by 
reason  of  their  ignorance  of  the  law,  and  the  difficulty,  often- 
times, for  the  mind  untrained  in  legal  questions  to  correctly  ap- 
ply the  facts  to  the  law  as  charged  by  the  Court,  find  a  wrong 
verdict. 

Great  weight  is  always  accorded  to  such  findings  by  a  jury, 
both  by  the  inferior  and  Supreme  Courts,  and  as  our  Supreme 
Court  holds  that  you  cannot  take  the  affidavit  of  jurors,  so  as 
to  show  their  errors  in  applying  the  law,  or  that  they  misunder- 
stood the  law  as  charged,  this  error,  or  liability  to  commit  mis- 
takes, and  return  wrong  verdicts,  should  be  remedied  by  a  law 
enabling  the  Court,  upon  the  demand  of  the  attorneys  of  either 
side,  to  submit  special  issues  to  the  jury,  so  it,  by  its  verdict, 
will  only  find  the  facts,  and  then  let  the  Court  render  a  proper 
judgment  on  this  special  finding  of  facts.  This  would  remedy 
many  of  the  complaints  urged  agaiust  jury  trials,  and  would  in 
most  cases  assure  a  correct  judgment. 

This  practice  has  been  adopted  by  statute  in  New  York, 
Michigan,  Wisconsin,  Minnesota,  Iowa,  Kansas,  Nebraska,  Cali- 
fornia, Missouri,  and  Indiana — ten  States — and  has  fully  met 
and  removed  the  evils  complained  of.     (A.  L.  R.,  1886,  No.  3.) 

The  following  statute  in  Indiana  is  nearly  an  exact  copy  from 
the  States  referred  to,  viz. : 

''  In  all  actions,  the  jury,  unless  otherwise  directed  by  the 
Court,  may,  in  their  discretion,  render  a  general  or  special  ver- 
dict; but  the  Court  shall,  at  the  request  of  either  party,  direct 
them  to  give  a  special  verdict  in  writing  upon  all  or  any  of  the 
issues;  and  in  all  cases,  when  requested  by  either  party,  shall 
instruct  them,  if  they  render  a  general  verdict,  to  find  specially 
upon  particular  questions  of  fact,  to  be  stated  in  writing.  The 
special  finding  is  to  be  recorded  with  the  verdict.  When  the 
special  finding  of  fact  is  inconsistent  with  the  general  verdict. 
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the  former  shall  control  the  latter,  and  the  Court  shall  give 
judgment  accordingly." 

This  was  first  inserted  in  the  Code  of  New  York,  in  1876, 
and  has  been  substantially  adopted  by  tlie  States  above  set  out. 

The  Supreme  Court  of  Kansas  has  clearly  stated  the  object 
of  such  a  statute,  viz. :  "  The  main  object  of  special  question 
is  to  bring  out  the  various  facts  separately,  in  order  to  enable 
the  Court  to  apply  the  law  accurately,  and  to  guard  against 
any  misapplication  of  the  law  by  the  jury."   (21  Kansas  R.,  484.) 

The  advisability  of  adopting  the  whipping-post  as  a  punish- 
ment for  certain  crimes  was  referred  to  your  Committee. 

This  is  a  grave  question,  and  which  desires  serious  and  care- 
ful consideration. 

Many  regard  the  whipping-post  as  a  relic  of  barbarism,  and 
unworthy  of  an  advanced  and  enlightened  civilization,  but  un- 
fortunately the  advanced  civilization  is  disgraced  by  many 
crimes  and  outrages  that  at  once  shock  the  moral  sense  of  all 
right  thinking  men. 

The  punishment  of  crime  should  be  founded  upon  two  ideas, 
viz. :  reformation  for  the  young,  and  where  it  is  the  first  oftence ; 
second,  severe  punishment  for  those  who  are  of  full  age,  and 
who  are  confirmed  criminals. 

The  brute  who  will  whip  his  wife,  the  bully  who  will  horse- 
whip or  cow-hide  his  antagonist  simply  to  disgrace  him,  the 
desperado  who  habitually  carries  arms,  sling-shots,  and  bowie- 
knives  in  violation  of  law  and  to  the  terror  of  good  citizens, 
and  those  convicted  a  second  time  of  petit  larceny,  could  not 
justly  complain  of  a  law  that  inflicts  corporal  punishment. 

The  law  would  be  immensely  unpopular  with  the  class  before 
indicated,  but  as  they  are  few  in  number  and  deserve  the  con- 
demnation of  all  good  citizens,  the  Committee  take  the  risk  of 
recommending  the  passage  of  a  law  to  inflict  corporal  punish- 
ment, under  proper  and  well  guarded  regulation,  upon  the 
classes  of  criminals  before  set  out. 

Such  a  law  would  strike  terror  in  the  minds  of  that  class  of 
criminals,  and  it  would  be  in  the  interest  of  economy,  public 
morals,  and  the  peace  of  society. 

In  this  connection  they  specially  recommend  houses  of  cor- 
rection,  with    reformatory   schools   connected   therewith,   for 
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youthful  criminals  committing  the  lower  grade  of  crimes,  su  as 
to  separate  boys  from  old  and  hardened  criminals,  and  afford 
the  former  a  chance  to  reform. 

If  a  constitutional  Convention  is  not  called  by  our  next  Leg- 
islature, so  that  a  number  of  suggestions  made  by  your  Com- 
mittee can  be  carried  out,  then  in  that  event  the  Committee 
desire  to  make  two  suggestions  which  should  be  voted  upon  by 
the  next  Legislature. 

As  our  Legislature,  under  the  Constitution,  can  remain  in 
regular  session  but  seventy-five  days,  and  in  view  of  the  great 
number  of  bills  that  are  introduced,  the  numerous  legal  ques- 
tions that  are  presented  for  examination,  and  in  view  of  the 
fact  that  many  of  our  laws  are  ill-advised,  crude,  and  often  un- 
constitutional, it  would  seem  that  there  should  be  a  committee 
of  revision,  of  at  least  three  able  and  experienced  men,  to  be 
nominated  by  the  Governor  and  confirmed  by  the  Senate,  and 
representing  each  of  the  political  parties  of  the  State,  to  whom 
all  important  legislation  should  be  referred,  so  that  they  might 
carefully  examine  and  report  upon  the  same,  before  a  final  vote 
is  taken,  and  thus  relieve  the  State  of  many  unconstitutional 
laws,  and  point  out  in  advance  of  final  action  by  the  Legis- 
lature corrupt,  useless,  ill-advised,  and  unconstitutional  legis- 
lation. 

The  question  of  a  Code  and  Code  Practice  has  been  discussed 
at  several  sessions  of  this  Association,  and  was  referred  to  by 
our  former  President,  and  it  was  referred  to  this  Committee  for 
a  report. 

The  present  Code  of  Tennessee  is  the  result  of  a  law  ap- 
pointing those  eminent  jurists,  R.  J.  Meigs  and  W.  F.  Cooper, 
to  prepare  and  present  a  codification  of  our  laws  to  the  Legis- 
lature. 

The  report  was  made  to  the  Legislature  at  its  annual  meeting 
in  October,  1857,  and  a  subcommittee  of  three  eminent  law- 
yers, who  were  members  of  the  Legislature,  were  appointed  to 
go  over  the  work  with  Messrs.  Meigs  and  Cooper,  and  it  was 
then  reported  to  both  houses. 

That  Code  did  much  to  simplify  our  laws  and  economize  the 
administration  of  justice.  Since  then  no  effort  has  been  made 
to  codify  our  laws,  and  the  power  conferred  upon  Messrs.  Mil- 
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liken  and  Vertrees  was  simply  to  report  the  laws  in  existence, 
and  with  no  power  at  all  to  present  new  laws  or  changes  in  the 
old  laws.  When  it  is  recollected  that  of  our  eighty -five  Ten- 
nessee Reports  thirty-six  of  them  were  published  before  the 
Code  and  forty-nine  since  then,  it  will  be  readily  seen  that  the 
great  body  of  our  laws  or  our  decisions  is  to  be  found  since  the 
passage  of  the  Code  in  1858. 

Previous  to  1861  our  Supreme  Court  did  not  dispose  of  an- 
nually more  than  some  three  hundred  cases,  thus  giving  to  a 
learned  and  painstaking  Court  full  time  for  the  argument  of 
cases  by  counsel  and  examination  by  the  Court;  but  now,  under 
the  pressure  of  an  enormous  docket,  and  public  opinion  demand- 
ing a  change  of  the  same,  some  three  thousand  or  four  thousand 
cases  have  been  heard  and  decided  in  two  years,  thus  neces- 
sarily giving  but  little  time  for  the  argument  of  the  same,  or 
the  careful  and  painstaking  examination;  therefore  a  new 
Code  is  imperatively  demanded,  to  aid  this  Court  and  the  in- 
ferior courts,  so  that  litigation  may  be  simplified. 

Xo  Legislature  can  prepare  a  Code  that  will  meet  our  press- 
ing needs. 

It  can  only  be  prepared  by  a  committee  of  learned,  experi- 
enced, and  painstaking  lawyers,  who  are  given  full  time. 

Many  of  our  statute  laws  demand  revision  and  change,  and 
many  new  laws  should  be  enacted  to  meet  the  great  change 
that  has  occurred  in  the  last  thirty  years. 

The  hurry  and  haste  of  our  Supreme  Court  since  1865,  in  at- 
tempting to  keep  clear  an  enormous  docket,  limiting  arguments, 
and  hurriedly  preparing  opinions,  has  brought  about  its  expected 
and  legitimate  results,  viz.,  many  conflicting  opinions.  These 
can  now  only  be  remedied  by  a  Code  in  which  the  law  can  be 
declared  by  plain  enactment,  instead  of  being  forced  to  wade 
through  many  conflicting  cases.  Such  a  Code  would  greatly 
simplify  our  laws  and  their  administration,  and  save  great  con- 
fusion and  expense. 

A  Code  and  Code  Practice  is  no  longer  an  experiment,  as  a 
majority  of  the  States  and  Territories  of  the  United  States  are 
now  using  the  same  The  preparation  of  the  same  would  not 
now  be  the  immense  task  of  former  years,  as  the  labors  of  great 
lawyers  of  other  States,  whose  works  have  been  tested  from 
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thirty  to  forty  years,  could  be  utilized  and  adopted  here  with 
but  few  changes  or  alterations. 

A  codification  of  our  laws,  and  thus  simplifying  them,  would 
greatly  aid  the  Bench  and  Bar,  and  would  be  of  untold  benefit 
to  litigants  and  tax  payers,  and  we  therefore  recommend  such 
a  measure.  • 

The  able,  painstaking,  and  carefully-prepared  address  of  our 
last  worthy  President  was  referred  to  your  Committee  for  ex- 
amination and  report,  and  they  beg  leave  to  report  that  the 
address  has  presented  a  very  full  and  careful  report  of  the  leg- 
islation, both  State  and  National,  which  our  Association  re- 
quires he  shall  present  in  his  annual  address. 

The  Committee  has  not  felt  it  incumbent  on  them  to  embrace 
in  its  report  the  numerous  suggestions  as  to  Xational  legisla- 
tion, as  that  should  be  looked  after  by  the  Bar  Association  of 
the  United  States,  and  it  has  embraced  in  the  foregoing  report 
all  questions  of  State  policy  which  they  deemed  worthy  of 
special  notice  or  report. 

The  elevation  of  our  last  President  to  the  position  of  Asso- 
ciate Justice  in  Utah  has  given  general  satisfaction  to  the 
brethren  in  Tennessee,  and  the  Committee  feel  confident  that 
his  pre-eminent  mental  and  manly  qualifications  thoroughly  fit 
him  for  all  the  duties  required  of  a  Judge  called  upon  to  preside 
in  a  Territory  where  so  many  new  questions  are  presented  for 
determination  and  settlement. 

We  desire  to  suggest  to  our  last  President  that  in  assuming 
the  new  role  at  his  age  in  life,  that  he  goes  there  to  administer 
the  law,  and  not  to  imitate  or  encourage  their  peculiar  social 
habits  and  customs.  President  Cleveland  will  not  expect  of 
brother  Judges,  in  going  to  Utah,  that  he  need  do  what  was 
formerly  expected  of  citizens  going  to  Rome,  to  adopt  their 
customs  and  habits  of  thought. 

The  Association  should  not  become  a  mere  debating  club, 
composed  of  dreamers  and  theorists. 

The  high  intelligence  and  practical  sense  of  its  members  for- 
bid this. 

Whatever  measure  it  determined  upon  should  be  utilized  by 
carefully  drawn  bills  to  be  presented  by  Committees  of  the 
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Association  to  the  Legislature,  and  thoroughly  presented   to 
the  appropriate  Committees  of  the  Legislature. 

J.  J.  Turner,  Chairman. 

The  President. — The  next  thing  on  the  programme  is  the 
discussion  of  the  recommendations  of  the  Committee.  (Presi- 
dent reads  report.)  What  will  you  do  with  the  first  recommen- 
dation V 

Mr,  McFarland. — I  suggest  that  the  President  read  the 
recommendations  over,  and  that  they  be  considered  as  approved, 
if  not  objected  to. 

The  President. — We  will  proceed  according  to  the  suggestion, 
if  it  meets  with  the  approbation  of  the  Association.  The  ques- 
tions will  now  be  open  for  discussion.  (Reads  first  recommen- 
dation.) Unless  objection  is  made,  it  is  understood  that  the 
Association  concurs  in  the  recommendation.  As  there  is  no 
objection  made,  it  is  understood  that  it  is  the  opinion  of  the 
Association  that  the  Legislature  should  call  a  Convention  for 
the  purpose  of  changing  the  Constitution.  (Reads  second 
recommendation.) 

Mr.  Clift. — I  move  that  it  be  concurred  in. 

Mr.  Ruhm. — I  w^ould  suggest  changing  the  wording  of  the 
second  section.  Strike  out  "in  lieu  of,"  in  the  third  line,  and 
add  "for,  or  to  take  the  places  of  the  present  County  Court 
system."  It  would  then  read  this  way :  "  The  Convention,  when 
convened,  should  abolish  or  radically  change  the  present 
County  Court  system,  limit  the  present  number  of  Justices, 
and  establish  a  Commissioner's  Court  of  not  less  than  three  nor 
more  than  five,  and  presided  over  by  a  County  Judge  of  some 
required  legal  qualifications,  to  take  the  place  of  the  present 
County  Court  system,  or  to  enact  other  measures."  We  want 
it  to  change  the  present  County  Court  system,  but  we  do  not 
want  to  restrict  ourselves  exclusively  to  three.  I  think  we 
ought  to  strike  out  the  words  "in  lieu  of." 

Mr.  Turner. — How  will  that  aftect  the  County  Court  sys- 
tem? 

Mr.  Ruhm. — Brother  Turner  does  not  understand  me.  I  say 
that,  instead  of  adding  "  in  lieu  of  the  present  County  Court 
system,"  to  insert  in  the  Constitution  the  words  "suspend  or 
otherwise  radically  change  the  present  County  Court  system." 
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Motion  that  the  second  recommendation  be  amended  as 
stated  by  Mr.  lluhm. 

Motion  carried,  and  second  recommendation  so  amended  and 
approved  by  the  Association. 

President  reads  third  recommendation,  as  follows:  "The 
Convention  should  inhibit  the  consolidation  of  competitive 
railroad,  turnpike,  telegraph  and  telephone,  and  other  corpo- 
rations of  like  character,  where  the  public  is  interested  in  the 
competition." 

Mi\  J.  M.  Gaut, — Mr.  President :  I  move  to  amend  by  add- 
ing "  without  the  consent  of  the  Legislature."  It  does  not  seem 
to  me  that  we  ought  to  be  too  radical  in  our  action  resti'aining 
these  consolidations.  I  concur  most  fully  in  the  belief  that 
there  ought  to  be  most  serious  restrictions  upon  the  consoli- 
dation of  such  corporations,  but  we  must  not  forget  the  fact 
that  these  corporations  have  wrought  a  great  deal  of  good  to 
the  country.  We  all  know  railroads  have  been  consolidated, 
and  the  consolidated  roads  have  been  made  remunerative,  and 
therefore  it  seems  to  me  there  ought  to  be  some  discretion  in 
regard  to  this,  and  some  branch  of  the  Government  in  which 
this  discretion  could  be  placed. 

Mr.  B,  L.  Morris. — Mr.  President:  I  move,  in  lieu  of  that, 
non-concurrence  with  the  recommendation.  This  is  a  question 
that  I  have  thought  a  great  deal  about.  I  have  had  something 
to  do  with  a  number  of  corporations,  and  my  opinion  is  that  an 
act  of  that  sort  would  be  almost  a  dead  letter.  There  could 
always  be  some  way  found  in  which  a  corporation  could  get 
out  of  it.  I  do  not  believe  the  remedy  is  in  such  a  change  as  is 
suggested.  I  suggest  as  the  remedy,  general  legislation  that 
looks  to  the  control  and  regulation  of  these  companies. 

Mr.  McFarland. — Mr.  President:  I  hate  exceedingly  to  ap- 
pear to  object  to  any  one  of  the  suggestions  in  this  very  w^ell- 
considered  report.  I  hate  exceedingly  to  do  this,  and  I  most 
heartily  concur  with  tbie  whole  of  the  report,  except  the  third 
and  fourth  recommendations.  My  objections  to  those  recom- 
mendations are  broader  than  a  mere  question  of  experience. 
I  think  the  great  curse  of  this  time  is  too  much  legislation.  I 
think  that,  in  attempting  to  avoid  one  evil,  our  people  and  Legis- 
latures rush  into  others  that  they  know  not  of.     The  supreme 
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purpose  of  legislation  and  law  is  to  keep  me  from  taking  your 
life  and  you  from  stealing  my  purse.     All  these  other  things 
are  incidental  to  this.     Whenever  you  propose  to  do  away  with 
corporations  by  hostile  legislation,  you  strike  at  one  evil  and 
get  into  evils  that  are  worse  for  the  community  at  large  than 
those  you  fly  from.     Therefore  I  think  this  interfering  with 
corporations,  these  aggregations  of  capital,  is  wrong,  and  not 
for  the  good  of  the  country.     Whenever  you  interfere  to  the 
extent   that  you   repress   endeavor,  you   drive   away   capital. 
Whenever  we  interfere  by  law  with  corporations,  and  attempt 
to  regulate  them  in  such  a  manner  as  to  prohibit  them  from 
doing  business,  in  so  far  as  you  do  this  you  do  more  or  less 
damage.     I  am  speaking  both  to  the  third  and  fourth  clauses. 
There  is  still  another  objection  following  out  that  line  of  argu- 
ment.    Think  of  the  vast  amount  of  capital  that  is  in  New 
York  to-day,  that  is  in  Nashville  to-morrow.     A  large  portion 
of  the  wealth  of  the  United  States,  and  of  all  the  great  moneyed 
centers,  is  to-day  hunting  for  places  of  deposit.     No  difference 
how  good  inducements  a  city  or  State  may  offer  for  the  invest- 
ment of  capital,  let  it  but  throw  this  inhibition  around  it,  and 
we  know  that  the  capital  is  going  to  the  city  or  State  where  it 
has  the  least  interference,  where  the  investment  of  the  capital 
can  be  left  to  the  judgment  of  the  man  who  owns  it.     That 
applies   to  all  corporations — to  telegraph  and  telephone  com- 
panies.    They  are  simply  an  aggregation  of  the  capital  of  the 
men  who  run  them.     If  Tennessee  demands  the  right  to  control 
these  corporations,  and  say  how  they  shall  invest  their  money; 
if  she  persists  in  an  attempt  to  control  and  direct  them  as  to 
how  they  shall  invest  this  capital,  the  capital  will  go  away  from 
here,  and  will  be  invested  in  New  York,  or  in  the  State  of  Ala- 
bama, where  they  do  not  have  this  law,  and  where  these  re- 
strictions are  not  thrown  around  them.     For  these  reasons  I  say 
nothing  as  to  the  right  of  removal  to  the  Federal  Court.     The 
Legislature  could  not  prohibit  a  corporation  from  taking  ad- 
vantage of  the  Federal  law  that  gives  it  the  right  to  remove  its 
cause  to  the  Federal  Court. 

Mr.  Turner. — I  would  like  to  read  a  decision  of  the  Supreme 
Court  of  the  United  States  on  a  case  of  this  kind.  (Eeads 
case.) 
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Mr,  McFarland. — I  understand  that  the  decisions  of  the  Su- 
preme Court  are  simply  to  the  effect  that  their  standing  is  de- 
termined by  whether  they  do  business  in  the  State  or  not. 

The  President. — The  gentlemen  will  understand  that  it  is 
to  the  third  section,  and  not  the  fourth,  that  the  argument  is  to 
be  directed. 

Mr.  McFarland, — What  I  want  to  say  is  independent  of  how 
the  Federal  Court  will  decide  this.  What  I  want  to  say  is,  that 
it  is  impracticable  for  the  people  of  Tennessee  to  make  any  law 
whatever  interfering  with  these  capitalists,  and  that  it  is 
against  the  best  interests  of  any  government  to  interfere  with 
trade  in  that  w^ay,  and  I  move  that  we  non-concur  in  the  recom- 
mendation. 

Mr.  J.  S.  Pilcher, — Mr.  President:  In  addition  to  the  reasons 
offered  by  Messrs.  Morris  and  McFarland,  I  would  suggest  that 
the  proposition  is  not  wise,  because  he  said  that  the  primary 
object  of  all  government  is  cheap  service  to  the  public,  aad  I 
think  that  political  economists  have  demonstrated  that  cheap 
service  is  not  gotten  through  competition.  In  other  words,  he 
started  out  with  an  illustration  of  this  sort.  He  took  a  gas 
company  that  lays  its  pipes  and  makes  connections  with  private 
houses.  You  can  see  that  cheap  service  does  not  come  in  there. 
Then  he  took  a  telegraph  company — the  Western  Union — and 
spoke  of  the  competing  companies  with  them,  attempting  to 
put  these  on  the  same  footing.  It  has  been  demonstrated  that 
the  public  cannot  be  served  as  cheaply  by  competition  as  by 
one  company  occupying  the  field.  Take  railroad  companies — 
the  New  York  Central,  occupying  the  one  side  of  the  Hudson 
River,  and  the  Ifickel  Plate  the  other.  Any  one  can  see  at 
a  glance  that  the  public  can  be  served  more  cheaply  if  the 
competition  had  not  been  attempted.  I  will  not  undertake  a. 
labored  argument.  It  is  demonstrated  in  political  economy 
that  cheap  service  does  not  come  by  competition.  But  you  can 
see  at  once  that  if  the  corporations  of  the  country  were  lef't^ 
without  being  trammeled,  to  exercise  their  own  will,  that  you 
could  not  get  cheap  service  without  competition ;  but  it  seems 
to  me  that  the  tendency  of  judicial  opinion  is  that  the  Govern- 
ment cannot  control  corporations,  as  is  demonstrated  in  the 
case  of  the  Interstate  Commerce  Law.     In  that  you  find  a  solu- 
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tion  of  the  whole  trouble.     Let  the  Government  control  the 
corporations  wherever  it  can;  and  wherever  this  tendency  to 
consolidation  can  be  controlled,  it  will  be  to  the  advantage  of 
the  people;  and  you  will  find  the  result  will  be  cheap  service, 
and  to  the  benefit  of  the  people  served.     I  think,  however,  it 
would  be  a  radical  measure  to  say  they  should  not  consolidate. 
It  would  be  to  the  detriment  of  our  interests  to  say  that.     I 
think  we  had  better  go  ahead  on  the  idea  that  the  men  who 
manage  the  corporations  know  the  best  what  is  for  their  good ; 
that  wherever  a  company  truthfully  says  it  is  to  their  advan- 
tage, it  may  be  made  to  the  advantage  of  the  people  served, 
because  it  cheapens  the  work  they  propose  to  perform.     The 
solution,  as  I  have  before  said,  is,  I  think,  in  the  Interstate 
Commerce  Law,     Let  them  consolidate  whenever  they  pleawe, 
but  take  hold  of  them  and  control  them  when  they  are  consoli- 
dated— that  is,  if  cheap  service  is  what  you  are  after.      That  is 
what  I  understand  the  Committee  is  after.     It  may  be  there 
are  cases  in  which  competition  is  best,  but,  in  the  main,  I  think 
competition  is  not  the  solution  of  the  question  or  the  means  to 
reach  cheap  service.     For  these  reasons  I  would  be  opposed  to 
this  clause. 

The  President. — The  motion  is  to  non-concur  in  the  third 
recommendation  of  the  Committee. 

3/r.  Rtihm. — I  want  to  be  ready  to  ofter  an  amendment. 
Mr.  Turner. — I  had  not  expected  to  say  any  thing  in  reference 
to  the  amendments.  The  amendments  have  been  carefully  con- 
sidered, not  only  here  but  heretofore,  and  I  am  not  able  to  agree 
with  the  suggestions  that  have  been  made.  When  the  gentle- 
men upon  the  other  side  argue  that  the  consolidation  of  capital 
into  an  enterprise  by  competing  lines  gives  us  cheaper  and  bet- 
ter service,  and  that  this  has  its  foundation  upon  the  experience 
of  political  economists,  I  am  here  to  enter  my  protest  against 
that  kind  of  political  economy.  Let  me  say  in  the  outset,  that 
no  man  in  Tennessee  has  gone  further  in  trying  to  invite 
capital,  energy,  and  enterprise  to  enter  the  inviting  fields  of 
Tennessee,  for  the  exercise  of  that  enterprise,  and  for  the  ex- 
penditure of  that  capital  in  our  State,  than  I  have.  I  have 
believed  for  years  that  we  needed  at  least  one  thousand  miles 
more  of  railroad  to  properly  develop  our  unlimited  supplies  of 
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coal,  iron,  and  wood  in  Tennessee.  But  it  does  seem  to  me 
that  the  experience  of  the  city  where  this  objection  comes 
from  ought  to  be  a  full  and  complete  answer  to  the  objections 
presented  by  them.  It  is,  a  well-known  fact,  that  the  entire 
railroad  enterprises  of  Tennessee  are  to-day  consolidated  in  one 
concern,  and  that  all  competition  is  practically  cut  off  by  a 
foreign  corporation.  Here  it  is  absorbing  every  enterprise  that 
is  entering  the  capital  of  your  State ;  here,  under  the  domina- 
tion and  control  of  one  corporation — and  not  only  that,  but  of 
a  foreign  corporation.  This  corporation  is  controlled  and  run 
by  stockholders  who  neither  hold  nor  own  property,  outside  of 
this  corporation,  in  the  State. 

Mr.  Fentress. — What  corporation  is  that? 

Mr.  Turner. — The  Louisville  &  JS'ashville  Railroad. 

Mr.  Fentress. — My  dear  sir,  there  are  a  few  corporations  in 
our  part  of  the  country  that  are  competing  with  that  road. 

Mr.  Turner. — Take  the  city  of  Nashville  to-day.  Is  there  a 
railroad  that  enters  that  city  that  is  not  under  their  manage- 
ment and  control,  and  that  management  practically  situated  in 
New  York  or  Holland  ?  I  submit  to  any  intelligent  gentleman 
here  to-day,  What  has  your  Interstate  Commerce  Law  done, 
though  it  has  been  in  existence  for  eighteen  months?  What 
has  it  done  to  relieve  Middle  Tennessee  from  the  complaints 
made  against  that  corporation  ?  It  would  do  any  thing  to  pre- 
vent competition  from  coming  here.  But  we  are  subject  to  the 
same  objection  from  other  sides.  Here  is  a  State  stretching 
from  Virginia  to  the  Mississippi,  only  about  one  hundred  and  ten 
miles  wide,  through  which  railroads  must  go  to  reach  the  cotton, 
sugar,  and  other  productions  of  the  South.  They  cannot  get 
around  us ;  they  must  come  through  the  State  of  Tennessee. 
Now  let  us  see  another  thing.  You  have,  so  far,  only  this  one 
enterprise  at  Nashville,  and  it  has  succeeded  in  overcoming  all 
competition  for  the  last  twenty-five  years.  Where  you  have 
had  competitive  railroads,  they  have  been  brought  down  to  one 
management  as  complete!}'  as  though  every  dollar  of  the  stock 
was  owned  by  one  road.  That  may  all  be  well  enough  for  the 
incorporators  and  stockholders,  but  I  submit  to  an  intelligent 
public  whether  it  is  best  for  those  to  be  served.  Now,  the  gen- 
tleman has  suggested  the  case  of  the  New  York  Central  and 
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the  Nickel  Plate  Eailroads,  and  presents  them  as  an  example  of 
the  benefit  derived  from  competition. 

Mr.  Pilcher, — I  said  the  building  of  the  second  road  was  an 
investment  of  the  capital  that  might  not  have  been  made  other- 
wise. 

Mr,  Tamer, — The  history  of  that  corporation  is  this :  Certain 
gentlemen  went  out  and  raised  $20,000,000  or  more  through 
subscription,  and  then  it  was  mortgaged  to  break  it  down  and 
throttle  it.  That  was  done  so  it  would  not  become  a  com- 
petitor. If  the  gentleman  will  examine  the  history  of  that 
road  he  will  find  that  this  was  the  case.  The  result  was,  the 
Xickel  Plate  was  placed  in  the  hands  of  a  receiver ;  could  not 
pay  the  interest  on  its  debt.  When  it  had  been  broken  down, 
all  the  bonds,  having  been  depreciated,  were  bought  by  the  New 
York  Central.  The  majority  of  these  bonds  were  bought  at 
fifty  cents  on  the  dollar,  and  then  that  road  was  leased  by  the 
New  York  Central  for  one  hundred  years,  and  the  bondholders 
lost  half  and  the  stockholders  every  thing. 

Mr.  Morris. — If  the  competition  had  been  kept  up,  would 
not  both  parties  have  gone  into  bankruptcy? 

Mr.  Tamer. — No ;  for  if  they  could  run  the  two  roads  to  pay 
as  the  New  York  Central  did,  they  could  certainly  have  run 
them  to  pay  the  stockholders.  I  do  undertake  to  say  that  this 
absorption  of  railroads  by  competitive  lines  has  been  the  great- 
est outrage  that  has  been  perpetrated  upon  the  people.  What 
has  been  the  eflfect  of  this?  Examine  the  history  of  the  rail- 
road enterprises  of  the  country  and  you  will  find  they  have 
bought  up,  from  time  to  time,  competitive  lines.  They  have 
watered  the  stock  and  had  new  issues  of  bonds,  und  to-day  one- 
half  of  the  stock  of  the  leading  railroads  of  the  country  rep- 
resents nothing  in  the  world  but  water,  wind,  or  the  paper  upon 
which  they  are  written  by  the  railroad  incorporators.  First, 
there  is  a  mortgage  of  $15,000  or  $20,000  put  upon  the  road, 
and  then  the  stock  is  watered  three-fourths  of  its  real  value. 
Who  gets  the  benefit  of  this  ?  Take,  for  instance,  the  Louisville 
k  Nashville  Railroad.  It  started  out  with  mortgage  bonds  of 
$25,000.  To-day  it  amounts  to  $58,000.  It  is  watered  till  the 
stock  represents  three  to  one,  and,  as  an  additional  burden,  the 
bonds  have  been  placed  upon  the  railroad.  I  ask  the  gentle- 
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men  who  live  in  Nashville  have  you  a  depot?  Not  a  Bingk 
Have  you  a  depot  in  Louisville?  Nothing  more  than  a 
shed.  What  has  become  of  the  $33,000  of  mortgage  be 
And  yet,  with  this  large  increase  of  bonds  upon  it,  vrhen 
it  gone?  Competitive  lines  all  over  the  South  have  been  br 
down,  wherever  they  might  come  in  contact  with  it.  It  \s 
haps  this  kind  of  a  state  that  is  the  foundation  of  the  wii 
of  the  State  of  Pennsylvania.  They  had  gone  on  until  a 
time  the  Pennsylvania  Central  Railroad  owned  almost 
entire  State.  And  they  were  compelled  to  place  some  re: 
tions  upon  it,  and  allowed  the  Attorney-General  to  file  a 
Whenever  you  place  in  the  hands  of  a  servant  the  pow< 
break  down  what  has  been  created  by  legislative  power, 
make  the  servant  greater  than  the  power  that  created  it. 
may  try  the  best  enterprise  in  the  State  of  Tennessee  and 
will  find  this  to  be  the  case.  Look  in  East  Tennessee  tc 
and  you  will  see  that  there  is  no  enterprise.  There  is  a  < 
petitive  line  there  already,  and  in  an  instant  it  goes  to  woi 
defeat,  through  legislation  or  no  legislation,  the  will  of 
people.  Then,  if  they  cannot  break  it  down  that  way,  the 
thing  is  to  buy  it  out.  Then,  after  the  railroad  or  teleg 
has  been  established,  or  telephone,  then  they  say  it  shall  nc 
in  the  hands  of  a  competitor,  and  are  there  to  strangle  it  i 
infancy  before  it  has  time  to  develop  itself.  I  submit  to 
whether  a  corporation  already  in  existence  shall  strangle 
all  others?  No  man  believes  that  we  ought  to  narrow  d 
until  we  have  only  one  store,  and  one  lawyer,  and  one  do< 
and  only  one  blacksmith  shop.  But  that  is  a  familiar  argun; 
But  it  is  useless  to  say  that  if  there  is  only  one  road  in  exivStc 
it  will  do  the  work  cheaper  than  if  there  is  competition.  ] 
not  believe  that.  What  we  want  is  foreign  competition, 
find,  by  the  trend  of  things  in  the  courts,  that  we  have  not  c 
petition  enough  in  the  United  States,  and  therefore  should  c 
the  gates  wide  for  foreign  competition.  Now^,  I  desire  to 
sent  a  few  thoughts  on  this  subject.  It  does  seem  to  me 
after  we  have  created  a  corporation  for  the  purpose  of  deve 
ing  the  resources  of  the  country,  and  we  find  that  it  can 
better  done  by  the  assistance  of  another  corporation,  and  i 
it  will  be  for  the  good  of  the  public  to  have  the  second  coi 
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ration,  shall  it  then  be  in  the  hands  of  the  first  to  break  down 
and  strangle  the  second?  Shall  it  be  in  the  hands  of  the  created 
to  arise  and  break  down  the  other,  and  thus  frustrate  the  pur- 
poses for  which  it  is  created?  Shall  it  be  allowed  to  say  that 
there  shall  be  no  competing  line?  It  is  said  by  some  that  we 
have  better  service  in  telegraph  work  now,  since  the  Western 
Union  ha«  succeeded  in  breaking  down  every  other  line  and 
enterprise  in  the  United  States.  They  have  by  low  rates  broken 
down  other  companies,  until  they  have  gotten  the  whole  thing 
in  their  hands — in  the  hands  of  the  one  company.  The  result 
is,  that  the  whole  power  is  in  the  hands  of  the  one  corporation. 
How  far  can  you  go  in  limiting  their  powers  or  rights  after 
once  having  created  them?  I  concede  that  the  commission  es- 
tablished by  the  Congress  of  the  United  States  has  done  some- 
thing, but  it  has  not  gone  far  enough  yet.  I  think  that  when- 
ever they  attempt  to  fix  the  roads  they  will  be  met  by  innumer- 
able lawsuits.  Therefore,  I  desire  a  constitutional  inhibition. 
One  gentleman  says,  let  us  leave  to  the  Legislature  of  the  State 
full  power  in  the  State.  That  is  the  last  power  in  the  State  I 
wish  to  leave  it  in  the  hands  of.  When  the  Legislature  meets 
the  lobby  is  full,  and  too  many  members,  when  they  go  there, 
are  lobbied  until  they  scarcely  know  what  they  are  voting  on; 
and  too  often  it  is  the  case  that  by  this  lobbying  all  legislation 
in  Tennessee  is  successfully  killed  oft'.  AVhile  I  would  do  noth- 
ing at  all  to  drive  oft*  capital  from  Tennessee,  I  would  say  that 
a  new  enterprise  may  come  here,  and  may  build  a  new  line  of 
railroad  telegraph  or  telephone,  and  that  the  power,  capital, 
and  talent  of  the  old  corporation  already  in  existence,  should 
not  be  used  for  the  purpose  of  breaking  down  this.  I  may  be 
wrong  about  this,  but  it  does  seem  to  me,  in  view  of  the 
immense  growth  of  corporations  all  over  the  country,  and  their 
capacity  for  regulating  and  controlling  the  price  of  every  prod- 
uct, and  lowering  or  raising  the  prices  of  the  productions  of 
the  people  of  Tennessee,  this  is  to  a  great  extent  controlled 
by  the  corporations  of  Tennessee.  Xow  the  question  is  raised 
again.  Shall  the  creator  or  creature  be  the  greater  power  in 
Tennessee?  While  the  old  are  necessary  to  our  prosperity,  I 
at  least  lend  a  hearty  and  helping  hand  to  all  new  enterprises, 
and  urge  that  there  should  be  no  power  of  the  old  directed 
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against  them  for  the  purpose  of  breaking  them  down,  for  the 
reason  that  I  believe  it  is  best  for  the  people  of  Tennessee. 

The  President. — The  question  is  now  upon  the  motion  of 
Mr.  Morris  to  non-concur  in  the  report  of  the  Committee. 

M)\  Buhm. — I  desire  to  ask,  that  if  this  motion  to  non-concur 
is  adopted,  whether  there  can  be  a  motion  to  substitute  this  ? 

Mr.  Morris. — Mr.  Pilcher  thinks  that  now  is  the  time  to  sub- 
stitute, but  I  understood  the  President  to  say  that  nothing  was 
now  in  order. 

Mr.  Ruhm. — May  I  be  allowed  to  offer  a  substitute  for  that 
motion  ? 

Mr.  Frentress. — I  have  no  suggestion  or  argument  to  make, 
but  I  notice  that  perhaps  forty  per  cent,  of  the  members  of  the 
Association  are  absent  just  now.  I  would  like  to  suggest,  if  I 
can  get  the  concurrence  of  the  Association,  that  we  do  not  take 
the  vote  on  this  till  to-morrow  morning.  It  is  now  getting 
late,  and  one-half  of  our  people  are  absent,  and  I  think  we 
ought  not  to  hurry  over  a  matter  of  this  much  importance.  I 
think  that  the  recommendations  of  this  Bar  Association  will 
have  great  weight  in  shaping  the  future  legislation  and  laws, 
either  by  a  Convention  for  changing  the  organic  law  of  the 
State,  or  by  legislation  ;  hence  I  move  that  we  suspend  the  vote 
upon  that  question  until  to-morrow  morning,  and  take  up  some- 
thing else. 

Mr.  Ruhm. — I  ask  the  consent  of  the  Association  to  submit  a 
substitute. 

The  President. — I  suppose  you  gentlemen  do  not  intend  to 
vote,  and  there  is  no  means  of  compelling  members  to  vote  who 
do  not  want  to,  so  if  you  do  not  desire  to  vote  it  can  be  post- 
poned till  to-morrow  morning. 

Mr.  Gaines. — Several  gentlemen  have  gone  off,  but  will  return 
to-morrow  morning. 

The  President. — I  wish  to  say  that  any  man  who  leaves  this 
Association  will  get  neither  ''  urini  and  thummin,"  nor  per- 
centage. 

Mr.  McFarland. — I  should  like  to  have  this  question  voted 
on  by  a  full  convention,  and  therefore  hope  my  friend  will 
withdraw  and  let  us  proceed  at  once,  as  we  have  other  business 
of  equal  importance. 
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Mr.  JRuhm. — I  believe  I  have  permission  to  submit  my  substi- 
tute. I  think  we  have  done  our  whole  duty  by  merely  calling 
the  attention  of  people  to  this  subject,  and  I  therefore  offer  this 
substitute.  It  will  not,  as  you  will  notice,  commit  our  Associa- 
tion directly  to  the  recommendation,  and  yet  will  bring  it  out 
sharply,  and  set  the  minds  of  the  people  to  thinking  about  it. 
'^  The  Convention  should  consider  an  inhibition  of  the  consolida- 
tion of  competitive  lines  of  railroad,  turnpike,  telegraph  and  tele- 
phone, and  other  corporations  of  like  character  where  the  peo- 
ple are  interested,  and  should  consider  a  means  of  inhibiting  or 
restricting  the  system  known  as  watering  stocks."  You  will 
see  that,  by  adopting  the  section  as  I  propose,  we  will  have 
gone  far  enough  in  our  capacity  as  lawyers,  and  as  consti- 
tutional fathers  of  the  people.  I  mean,  we  shall  have  gone  far 
enough  in  calling  the  minds  of  men  to  this  question,  and 
setting  the  people  to  thinking  on  this  very  important  subject. 
I  will  read  my  substitute  again  :  "  The  Convention  should  con- 
sider an  inhibition  of  the  consolidation  of  competitive  lines  of 
railroad,  turnpike,  telegraph  and  telephone,  and  other  corpora- 
tions of  like  character  where  the  people  are  interested,  and 
should  consider  a  means  of  inhibiting  and  restricting  the  sys- 
tem known  as  watering  stocks." 

Mr.  Gaut. — I  suppose  it  is  the  purpose  of  the  mover  of  this 
resolution  to  withdraw  it,  but  I  should  like  to  say  a  few  words 
on  it,  and  will  promise  to  be  as  brief  as  possible.  The  objec- 
tion occurs  to  the  recommendation  which  is  proposed,  that  I 
should  like  to  point  out.  This  is  an  important  question,  cer- 
tainly one  of  the  most  important  questions  before  the  people. 
I  speak  of  it  relatively,  in  comparison  wifli  the  other  questions 
before  us.  None  of  these  evils  can  be  cut  down  except  by  call- 
ing attention  to  them,  and  whether  or  not  we  do  call  attention 
to  them,  we  are  confronted  by  the  fact  that  monopolies  are  the 
most  dangerous  enemies  to  our  civilization.  We  are  confronted 
by  the  fact  that  this  country  is,  to  a  large  extent,  in  the  hands 
of  monopolies.  I  might  take  the  single  illustration  of  the 
Western  Union  Telegraph  Company.  This  whole  country, 
with  all  of  its  people,  and  interest,  and  commerce,  is  in  the 
hands  of  that  one  corporation,  and  is  subject  to  whatever  regu- 
lations it  sees  fit  to  impose.     There  are  but  two  remedies  for 
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that.  .  One  is  legislative  regulation,  which  I  agree  is  the  ] 
remedy,  and  the  other  is  competition.  But  we  know  frc 
perience  how  difficult  it  is  to  apply  any  remedy.  We  ai 
ing  legislative  regulation,  and  the  indications  are  thj 
measure  of  success  to  be  attained  is  very  small.  We  ki 
is  one  of  the  most  powerful  of  all  regulators.  My  idea  i 
we  ought  to  hold  together  to  both  of  them.  It  has  bee 
that  any  effort  to  prevent  consolidation  will  be  a  failu 
recognize  the  difficulty.  I  can  conceive  how  strenuous  v 
the  efforts  made  to  evade  such  a  regulation.  It  can 
harm,  and  it  seems  to  me  the  better  plan  would  be  for  us  t 
to  them  both  together.  We  know  that  every  effort  to 
down  the  Western  Union  by  getting  up  a  competitive  coi 
has  been  met  and  wrecked  by  consolidation.  Such  has 
the  fate  of  the  railroad  interests  of  the  country.  It  se( 
me  there  ought  to  be  some  sort  of  restriction  on  the  ri 
consolidate.  I  do  not  think  it  ought  to  be  an  absolute  pi 
tion.  I  think  there  are  cases  in  which  we  could  cheapei 
by  it;  and  there  are  cases,  as  we  know  by  experience,  in 
the  prices  have  been  kept  up  to  exorbitant  figures,  anc: 
been  cut  down  by  consolidation.  It  seems  to  me  we  ou 
hold  on  to  both  the  remedies  for  whatever  they  are  ^ 
Lodge  a  discretion  somewhere,  so  that  it  will  not  be  ali 
and  positive,  and  therefore  it  seems  to  me  this  recommen 
ought  not  to  be  voted  down. 

Mr,  Morris. "Mr,  President:  I  think  we  had  possibly 
compromise  upon  the  substitute  of  Mr.  Ruhm;  I  am  wil 
accept  it. 

The  President. — The  question  is  now  upon  the  snbstit 
Mr.  Ruhm.  Those  in  favor  of  it  will  signify  by  sayin. 
Motion  prevails,  and  substitute  adopted. 

The  President. — We  are  now  upon  the  fourth  recomn 
tion  of  the  Committee,  which  is  as  follows:  *' All  corpoi 
doing  business  in  Tennessee  should  be  inhibited  from 
business  in  the  State,  unless  they  fully  submit  to  our  hn\ 
their  doing  business  in  the  State  should  be  on  conditio 
they  will  not  remove  their  causes  to  the  Federal  Court.'' 

Mr,  Fentress. — Mr.  President:  That  seems  to  me  to 
strange   recommendation — to   propose   to   our   law-niak 
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enact  a  law  seemingly  void.  In  other  words,  to  put  into  the 
shape  of  a  law  something  that  on  its  face  is  contrary  to  our 
ideas  of  all  law.  Why,  if  you  say  to  me  as  an  individual,  "  You 
shall  not  do  so  and  so,"  I  say  to  you,  '*  You  are  going  too  far." 
When  we  say  to  a  corporation,  "You  shall  not  consolidate,"  we 
are  putting  ourselves  in  the  same  positiou,  and  will  not  be 
able  to  enforce  any  regulations  we  may  make. 

Mr.  McFarland, — You  are  speaking  to  the  last  clause.  Sup- 
pose you  move  to  strike  out  the  last  clause,  and  I  will  second 
the  motion. 

Motion  that  the  last  clause  be  stricken  out,  seconded  by  Mr. 
McFarland. 

Mr.  FeiHress, — I  had  about  said  my  say,  but  cannot  see  how 
we  can,  with  any  show  of  respectability,  recommend  the  enact- 
ment of  a  law  inhibiting  corporations  or  individuals  from  doing 
what  the  Constitution  says  they  may  do. 

Mr.  Wiltse. — It  seems  to  me  that  such  a  recommendation  is 
rather  alarming,  and  would  be  in  conflict  with  the  provision 
made  in  the  Constitution  of  the  United  States,  which  confers 
upon  persons,  under  certain  circumstances,  the  right  to  litigate 
their  rights  in  the  courts  of  the  United  States,  and  such  a  rec- 
ommendation adopted  by  this  Association  would  be  rather 
strange.  It  is  a  question  that  has  been  passed  upon,  however, 
but  not  in  the  shape  that  it  is  presented  to  us.  In  Iowa  the  Leg- 
islature undertook  to  say  to  corporations  that  they  could  not 
come  into  the  State  and  transact  business,  unless  they  agreed 
not  to  carry  their  cases  to  the  Federal  Court,  and  the  Supreme 
Court  of  the  United  States  decided  that  an  act  like  that  was  in 
conflict  with  the  Constitution  of  the  United  States.  I  think 
such  a  thing  would  be  contrary  to  the  Constitution. 

Mr,  Lellyett, — Mr.  President:  I  wish  to  submit  that  the  first 
clause  of  this  section  should  be  stricken  out.  I  think  now 
that  in  this  country  we  need  no  such  discretion  as  this.  Surely 
there  is  not  a  State  in  the  Union  needs  the  influence  and  aid  of 
corporations  and  moneyed  enterprises  as  much  as  Tennessee. 
We  wish  to  have  capital  invested  here,  and  the  fields  of  our  re- 
sources opened  up  by  enterprise,  and  if  this  recommendation  is 
adopted  a«  it  is,  it  will  surely  limit  and  drive  away  capital  that 
otherwise  would  come  here.     Certainly  the  railroad  and  tele- 
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graph  and  telephone  companies  have  enough  to  complain  of. 
If  the  railroads  have  nothing  to  complain  of,  of  the  jurispru- 
dence, it,  in  its  turn,  has  nothing  to  complain  of  in  them.  I 
think  there  are  certainly  cases  in  which  the  railroads  could 
justly  complain  of  the  jurisprudence.  Let  the  corporations 
come  to  develop  our  mining  interests  and  manufacturing  inter- 
ests, and  all  these  various  interests  that  need  the  investment  of 
large  sums  of  money ;  and  when  they  have  come,  we  will  con- 
trol them.  Let  them  come,  and  when  they  are  here  the  juris- 
prudence of  the  State  will  control  them.  Let  them  come  and 
develop  our  native  resources,  and  we  will  control  them. 

Mr.  Clift, — Mr.  President:  I  do  not  think  the  gentleman  who 
last  spoke  comprehended  the  question.  I  am  willing  to  let  the 
foreign  corporation  have  the  same  advantages  as  the  home 
corporation,  but  do  not  think  it  right  to  let  the  foreign  corpo- 
ration have  advantages  that  the  home  does  not;  and  if  any 
corporation  does  business  in  the  State,  I  think  it  ought  to  be 
governed  by  the  same  laws  that  govern  the  home  corporations. 
I  know  a  road  that  runs  into  the  State  of  Tennessee  that  is  in- 
corporated in  the  State  of  Ohio,  then  in  Kentucky,  then  in 
Tennessee,  and  then  in  Alabama.  Notwithstanding  the  acts  of 
incorporation,  the  Federal  Court  has  hold  that  it  is  a  foreign 
corporation,  and  has  the  right  to  remove  its  cases,  wnth  the  citi- 
zens of  the  State  of  Tennessee,  from  the  State  Courts  to  the 
Federal  Court.  I  understand  this  recommendation  of  the 
Committee  to  reach  cases  of  this  kind.  Is  the  gentleman  so 
anxious  to  have  capital  brought  from  a  distance  that  he  will 
give  it  advantages  that  the  home  corporation  has  not?  I  say 
that  a  foreign  corporation  occupying  the  position  a  home  cor- 
poration does,  has  as  much  right  to  be  sued  in  the  courts  of  the 
State  of  Tennessee  as  any  corporation  of  the  State  has. 

Mr.  Gaines. — Especially  a  corporation  having  its  head-quar- 
ters in  New  York,  but  doing  business  as  a  citizen  of  the  State 
of  Tennessee. 

Mr.  Clift. — Yes,  sir ;  the  Federal  Courts  have  held,  under  a  fic- 
tion of  law,  that  the  engine  and  rolling-stock  are  real  estate, 
and  that  the  act  is  simply  an  enabling  act,  and  that  notwith- 
standing the  corporation  is  doing  business  in  the  State  of  Ten- 
nessee, it  is  not  a  citizen  of  the  State.     I  say,  therefore,  that  if 
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a  Constitutional  Convention  is  called,  their  attention  ought  to 
be  called  to  this  matter.  If  an  individual  is  doing  business  in 
this  State,  then  he  ought  to  submit  to  the  laws  of  the  State. 
There  is  a  different  law  in  the  Federal  Courts  and  the  State 
Courts.  I  say  that  it  is  nothing  but  just  and  right,  that  while 
a  corporation  does  business  in  the  State,  that  they  be  consid- 
ered as  citizens,  and  as  such,  submit  to  the  same  laws  as  the 
other  citizens. 

Mi\  Lellyett. — I  said  that  I  did  not  intend  to  consider  this 
subject  as  a  whole.  I  do  not  believe  that  this  Association 
would  object  to  allowing  that  if  they  came  here  as  a  corpora- 
tion they  would  give  them  the  right  of  removal  to  the  Federal 
Court,  but  that  if  they  came  as  a  corporation,  they  would  for- 
feit their  rights  as  individuals. 

Mr,  Fentress. — With  all  due  respect  to  the  Committee  that 
drafted  this,  I  must  say  that  in  my  judgment  it  is  done  very 
imperfectly  and  poorly.  "All  corporations  doing  business  in 
Tennessee  should  be  inhibited  from  doing  business  in  the  State 
unless  they  fully  submit  to  our  laws."  How  could  they  do  busi- 
ness without  submitting  to  the  laws  ?  That  much  is  simply  gra- 
tuitous. Then  comes  the  second  clause,  which  Mr.  Lellyett 
has  asked  to  be  stricken  out,  which  is  as  follows:  "And  their 
doing  business  in  the  State  should  be  on  the  condition  that 
they  will  not  remove  their  causes  to  the  Federal  Court."  The 
State  of  Tennessee  has  no  right  to  make  any  such  provision. 
We  would  be  stultifying  ourselves  to  make  any  such  a  recom- 
mendation to  the  Legislature. 

Mr,  Bonner. — Mr.  President :  I  think  we  can  reach  a  disposi- 
tion of  the  question.  It  seems  to  me  that  the  report,  with  the 
clause  that  Mr.  Lellyett  proposed  to  dispose  of  left  out,  would 
be  like  Hamlet  with  Hamlet  left  out,  and  therefore  I  move  to 
lay  the  motion  to  amend  on  the  table. 

Motion  seconded  and  carried,  and  the  motion  to  amend 
tabled,  together  with  the  whole  proposition. 

Mr.  McFarland. — Mr.  President:  I  want  to  support  the  first 
part  of  that  proposition. 

The  President. — The  whole  matter  is  laid  upon  the  table. 

Mr.  McFarland. — The  motion  is  now  before  the  house  on  the 
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original  proposition,  and  it  still  remains  before  the  lie 
motion  to  amend  was  laid  upon  the  table. 

Mr.  Lellyeft. — The  Chair  is  right,  and  the  whole  re 
laid  upon  the  table. 

Mr.  McFarland. — The  question,  as  I  think,  is  now 
house  on  the  original  proposition,  which  is:  "All   co 
doing  business  in  Tennessee  should  be  inhibited   fr 
business  in  the  State  unless  they  fully  submit  to  our 
am  in  favor  of  the  report  that  far. 

The  President. — The  Chair  rules  that  the  whole  q 
on  the  table,  and  the  fourth  recommendation  is  laid 
table. 

A  Member. — I  move  that  the  fourth  recommendati 
considered. 

Motion  seconded. 

Mr.  Lellyett. — I  move  that  the  motion  to  reconside 
upon  the  table. 

Motion  lost,  and  motion  to  reconsider  not  tabled. 

The  President. — The  question  is  now  upon  the  mol 
the  question  as  to  whether  you  will  reconsider  is  no^ 
the  house. 

Motion  carried,  and  the  fourth  recommendation  recor 

The  President. — The  question  is  reconsidered,  and 
return  to  the  question  as  to  whether  the  motion  to  sti 
the  last  clause  of  section  four  be  taken  up.  Are  you  r 
the  question  ? 

Mr.  Tamer. — My  idea  is,  that  when  a  corporation  c 
Tennessee  it  comes  under  her  laws.  It  is  true,  in  one 
the  term,  it  is  a  citizen  of  Tennessee,  but  corporatioi 
here  and  do  business,  and  at  the  same  time  they  may 
their  causes  to  the  Federal  Court  by  Act  of  Congress.  I 
was  that  they  should  come  here,  and  there  should  be  no 
tions — none  at  all — until  they  had  filed  their  intention  to( 
ness  with  the  Secretary  of  State,  providing  some  office 
whom  service  of  process  could  be  had,  and  that  then  thei 
should  not  be  removed  to  the  Federal  Court.  I  desir 
they  should  be  required  to  name  some  officer  of  the  coip 
upon  whom  service  of  process  of  record  could  be  had,  ai 
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until  then  they  should  not  be  citizens  of  the  State  of  Tennes- 
see, and  could  not  do  business. 

Mr,  Wiltse. — Referring  to  the  decision  in  Iowa,  I  beg  leave 
to  differ  with  him.  I  have  read  the  whole  course  of  things 
clear  down  to  the  last  decision  of  the  Supreme  Court  of  the 
United  States,  and  I  undertake  to  say  that  Tennessee  cannot 
pass  a  law  that  a  corporation  cannot  do  business  here  until  it 
files  it5  intention  here  and  fixes  some  agent  here,  and  then  that 
it  can  do  business;  and  I  say  that  it  cannot  fix  a  restriction 
upon  their  removal  of  causes  to  the  Federal  Court. 

Mr.  Fentress, — Would  not  that  be  interfering  with  a  thing 
that  Congress  alone  has  power  to  regulate?  Have  we  not  a 
statute  that  gives  you  power  to  serve  process  on  the  President, 
Vice-president,  Secretary  and  Treasurer,  Agent,  or,  in  his  ab- 
sence, the  hod-carrier  ?  Is  not  that  a  fact  ?  This  proposed  reso- 
lution would  assume  to  inhibit  a  foreign  corporation  from  car- 
rying its  causes  to  the  Federal  Court,  but  the  Iowa  decision 
says  that  would  be  against  the  Constitution  of  the  United 
States,  and  w^ould  be  void.  The  State  may  not  grant  them 
license  to  do  business,  but  if  they  do  come  in,  how  can  you  pre- 
vent them  from  carrying  their  causes  into  the  Federal  Court? 
This  is  true,  and  you  know  that  the  Federal  Court  exercises 
jurisdiction  in  cases  of  this  kind.  The  next  point  is,  that  they 
are  to  be  inhibited  unless  they  conform  to  our  law.  The 
moment  a  man  comes  in  here  from  Japan  or  Kamtschatka,  or 
any  other  place,  the  moment  he  comes  in  here,  he  comes  under 
the  jurisdiction  of  the  law.  The  resolution  strikes  me  as  being 
badly  jointed.  I  will  go  as  far  as  anybody  to  make  everybody 
obey  the  law,  but  still  it  looks  like  folly  to  write  out  a  bill  to 
recommend  the  Legislature  to  do  that  which  the  Supreme  Court 
of  the  United  States  says  it  cannot  do. 

Mr,  Turner, — That  precise  question  was  up,  and  the  Supreme 
Court  of  the  United  States  held  that  the  Legislature  may  re- 
quire the  license  to  be  granted  before  they  can  do  business  in 
the  State. 

The  President. — The  question  is  upon  the  amendment  of  the 
fourth  recommendation,  so  as  to  strike  out  the  last  clause. 
The  motion  is  carried,  and  the  last  clause  is  stricken  out.  The 
question  is  now  upon  the  proposition  as  amended. 
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Mr,  McFarland, — It  is   now  as   follows:   "All  corporations 
doing  business  in  Tennessee   should  be  inhibited  from  doing" 
business  in  the    State  unless  they  fully  submit  to  our  laws/  '^ 
That  means  that  they  shall  make  some  provision  by  means  of 
which  service  of  process  can  be  had  on  them.     I  have  know^iik 
of  a  case  where  a  corporation  came  here  to  do  business,  and. 
then  left,  and  a  case  was  brought  against  it,  and  there  was  no- 
one  here  to  serve  process  on,  and  nothing  that  could  be  attached^ 
I  think  something  like  this  would  be  a  remedy  for  such  an  evil, 
and,  with  that  view  of  the  case,  I  think  there  is  some  merit  in 
the  proposition. 

31r.  Gaul, — I  move  to  strike  out  the  remainder  of  the  clause. 
I  do  so  because  I  do  not  see  that  there  is  any  thing  in  the 
clause  after  that  is  stricken  out  of  it.  I  agree  that  when  a  cor- 
poration comes  here  to  do  business,  it  comes  under  and  is  sub- 
ject to  our  laws.  With  a  view  to  requiring  some  person  here, 
upon  whom  service  of  process  can  be  had,  our  statute  provides 
for  that.  I  do  not  think  the  amendment  would  cover  the  case 
alluded  to  by  Brother  McFarland.  His  case  is  where  a  corpo- 
ration came  here,  and  then  left.  You  cannot  require  a  corpora- 
tion to  keep  some  person  here  forever,  upon  whom  process  can 
be  served.  Whenever  they  leave,  they  are  gone,  and  would  not 
be  bound  by  any  act  that  could  be  passed.  As  long  as  they 
stay  here  there  is  ample  provision  for  the  service  of  process. 

Motion  that  the  remainder  of  the  clause  be  stricken  out. 
Motion  seconded,  and  upon  ballot  being  taken,  the  remainder 
of  section  four  was  stricken  out. 

The  President. — We  are  now  upon  the  fifth  recommendation 
of  the  Committee. 

Motion  that  the  last  clause  of  section  live  be  stricken  out. 

Mr,  Jordan  Stokes, — I  would  suggest  that  we  concur  in  tlie 
balance  of  the  recommendation. 

Mr,  Gaat, — I  want  to  suggest  to  the  Chairman  of  the  Com- 
mittee whether  or  not  he  does  not  think  it  w^ould  be  well  to 
leave  out  the  clause  "with  a  law  and  equity  side  to  said 
Court?"  I  do  not  believe  there  is  any  thing  to  be  gained  by 
keeping  up  the  distinction  between  law  and  equity. 

Mr.  Turner, — I  have  found,  after  a  careful  examination  of  the 
Code  of  the  United  States,  that  twenty  of  the  States  and  seven 
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of  the  Territories  have  adopted  the  practice  adopted  in  Canada 
and  all  over  continental  Europe.  Of  course  they  will  run 
together  for  a  good  while,  and  it  will  be  impossible  to  keep 
them  entirely  apart,  and,  for  the  time  being,  it  would  be  well 
enough  to  have  the  law  and  equity  sides.  In  practice  we 
have  both.  I  do  not  see  the  force  of  the  recommendation.  It 
is  suggested  that  the  Convention  should  consolidate  the  law  and 
equity  District  Courts  into  one  Court.  I  say  strike  out  the 
word  "Convention." 

The  President. — The  Chairman  of  the  Committe  had  in 
mind  that  this  consolidating  of  the  Courts  would  not  in  fact  do 
away  with  one  of  them,  but  that  it  would  be  there  when  there 
was  any  need  of  it. 

Motion  concurred  in,  and  fifth  recommendation  concurred  in 
as  amended. 

The  President. — We  are  now  upon  the  sixth  recommen- 
dation, which  is:  "It  should  limit  appeals  to  the  Supreme 
Court  upon  an  assignment  of  errors  filed  in  the  Court  below  at 
the  term  of  the  cause." 

Mr,  Figuers. — Do  I  understand  you  to  say  in  that,  that  the 
assignment  of  errors  shall  be  at  the  trial  term,  or  at  the  next 
term  of  Court? 

The  President. — At  the  trial  term. 

Mr.  Pigaers. — It  would  seem  to  me  that  there  ought  to  be 
some  time  between  the  trial  term  and  the  term  of  the  Law 
Court,  to  give  the  Attorneys  some  time  to  prepare  for  the  trial. 

Mr.  Tamer. — I  presented  it  for  this  reason,  that  I  did  not 
want  to  take  so  much  time  up  with  the  attorneys.  We  all 
know  that  there  is  a  large  amount  of  sharp  practice  done  in 
Tennessee  by  the  attorneys  on  both  sides,  from  the  beginning 
down  to  the  very  trial  of  the  cause. 

Mr.  Gaines. — I  want  to  say  this:  As  I  understand  that,  when 
a  man  brings  a  lawsuit,  it  matters  not  where  he  lives,  nor 
whether  he  ever  comes  to  the  Supreme  Court  or  not,  nor 
whether  he  is  a  good  lawyer  or  not,  or  has  the  ability  to  file 
pleadings  or  not,  he  has  to  do  it.  I  know  of  a  great  many 
cases  sent  to  Nashville  for  lawyers  there  to  file  the  assignments 
of  errors,  and  the  case  is  tried,  and  the  lawyer  who  sent  it  up 
does  not  attend  the  Court  at  all.     I  remember  fifteen  cases  sent 
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to  Judge  Freeman  for  him  to  file  the  assignments  of  errors. 
These  came  from  the  country  lawyers  we  were  talking  about 
this  morning.  It  may  be  that  it  is  a  horse-swapping  case,  and 
it  would  be  a  great  hardship  upon  a  man,  who  can  hardly  bear 
the  expense  of  the  suit  in  the  lower  Court,  to  have  to  come  to 
Nashville,  or  pay  his  lawyer  to  come,  to  attend  to  the  filing  of 
the  pleadings  and  the  trial  of  the  cause.  I  move  to  non-concur 
in  the  recommendation. 

Mr,  Pllchcr. — I  second  the  motion.  I  think  that  the  only 
good  accomplished  by  requiring  the  assignment  of  error  to 
be  made  in  the  Court  below^  would  be  that  the  Court  might 
have  notice  of  the  ground  upon  which  the  parties  proposed  to 
fight.  That  the  Court  below  might  take  any  cognizance  of  it 
after  the  term  is  error,  because  it  has  passed  out  of  the  Court 
below.  I  can  see  no  good  to  be  accomplished  by  the  bill  of 
exceptions  being  made  at  the  term  of  the  Court  below. 

The  President. — The  assignment  of  errors  could  not  be  filed 
in  the  Court  below. 

Mr,  Pilcker. — It  would  have  to  be  at  the  trial  term,  then. 

The  President. — The  question  is  upon  the  motion  of  Mr. 
Gaines  to  non-concur  in  the  recommendation  of  the  Com- 
mittee. Motion  lost;  the  motion  to  non-concur  in  recommen- 
dation lost. 

Mr,  Gaut, — I  move  to  strike  out  all  after  the  word  "errors,'' 
and  leave  the  matter  to  legislative  enactment. 

The  President. — All  in  favor  of  this  motion  say  aye. 

The  President. — The  Chairman  has  stricken  out  the  last 
seven  words,  so  that  it  now  reads :  "  It  should  limit  appeals  to 
the  Supreme  Court  upon  an  assignment  of  errors."  All  in 
favor  of  the  recommendation,  as  amended,  say  aye.  The  mo- 
tion is  carried,  and  the  Association  now  recommends  — 

Mr,  Stokes, — I  move  that  we  strike  out  the  whole  of  section 
six. 

Mr,  Gaut, — I  do  think  we  are  acting  hastily  upon  this,  and 
if  there  is  no  objection,  I  would  like  to  say  a  word  upon  it.  It 
is  no  new  question.  It  is  a  questien  our  Supreme  Court  has 
been  wrestling  with  for  years.  They  cannot  limit  an  appeal 
upon  an  assignment  of  errors  unless  we  amend  the  Constitu- 
tion.    We  cannot  get  rid  of  the  difliculty  without  carrying 
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questions  of  fact  there.  The  Legislature  cannot  change  it, 
because  the  Constitution  requires  that  an  assignment  of  errors 
shall  be  made.  It  is  true  our  Court  has  already  got  rid  of  the 
main  difficulty  by  carrying  all  questions  of  fact  to  it.  So  I 
think  you  will  find  that  the  Legislature  cannot  make  appeals 
come  up  upon  an  assignment  of  errors. 

Mr.  Bonner, — It  is  that  way  now  in  assignments  of  errors  of 
law.  If  Mr.  Gaut  means  upon  an  assignment  of  error  of  law, 
had  he  not  better  so  state  it  ?  Allow  me  to  say  that  it  is  a  hard 
thing  to  determine,  and  we  had  best  let  the  thing  go  as  it  is, 
and  the  Association  will  finally  act  upon  it. 

Mr,  Gaut, — I  will  withdraw  my  motion. 

The  President. — All  in  favor  of  striking  out  the  sixth  sec- 
tion will  stand  up.  The  Association  refuses  to  strike  out  the 
sixth  recommendation.  We  now  stand  upon  the  recommenda- 
tion, as  amended,  as  follows:  *' It  should  limit  appeals  to  the 
Supreme  Court  upon  an  assignment  of  errors." 

Recommendation,  as  so  amended,  adopted  by  Association. 

The  President. — We  are  now  upon  the  seventh  recommen- 
dation, as  follows :  "  The  present  Constitution  should  be  so 
changed  as  to  remove  doubt  as  to  when  amendments  to  it 
should  be  submitted,  and  the  vote  necessary  to  carry  the  same." 

Recommendation  adopted  without  objection. 

The  President. — We  are  now  upon  the  eighth  recommenda- 
tion, as  follows:  "The  Supreme  Court  should  be  held  alone  at 
the  Capital,  and  thus  relieve  it  of  its  peripatetic  character,  and 
its  regular  removal  of  its  libraries  and  the  families  of  its  mem- 
bers." 

Mr,  Clift. — I  move  to  strike  out  section  eight. 

A  Member. — I  move  to  lay  this  motion  on  the  table. 

Motion  seconded. 

The  President. — The  question  is  now  on  the  motion  to  non- 
concur in  the  recommendation  of  the  Committee. 

Motion  lost,  and  eighth  recommendation  adopted  by  the  As- 
sociation. 

The  President. — We  are  on  the  ninth  recommendation: 
"  Pull  power  should  be  given  the  Legislature  to  establish  inter- 
mediate Courts  when  necessary  for  the  relief  of  the  Supreme 
Court." 
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Mr,  Clift, — I  move  that  we  non-concur  in  the  ninth  recom- 
mendation. 

Motion  carried,  and  ninth  recommendation  non-concurred  in. 

The  President. — We  are  now  on  the  tenth  recommendatioLx, 
which  is  as  follows:  "Article  14,  Section  1,  of  the  Constitution 
should  be  enforced  by  a  proper  provision,  and  its  enforcement: 
not  left  to  the  Legislature." 

A  Member. — I  move  that  we  approve  the  tenth  recommenda- 
tion. 

Motion  carried,  and  recommendation  approved. 

The  President. — We  are  now  on  the  eleventh  recommenda- 
tion, which  provides  as  follows:  "The  powers,  duties,  and  lim- 
itations of  municipal  corporations  should  be  more  carefully 
defined  and  limited  by  the  Constitution,  and  not  left  to  the  con- 
stant change  of  the  Legislature ;  the  same  provision  to  be  ex- 
tended to  the  Taxing  Districts." 

A  Member. — I  move  that  we  approve  the  eleventh  recommen- 
dation. 

Motion  carried,  and  recommendation  approved. 

The  President. — We  come  now  to  the  twelfth  recommenda- 
tion, which  is  as  follows:  "Members  of  the  Senate  should  be 
elected  for  four  years,  and  one-half  to  go  out  every  two  years, 
so  as  to  give  our  Legislature  more  legislative  experience  and 
ability." 

Mr,  Eiihm, — I  move  to  amend  by  adding,  "  and  the  number 
of  legislators  and  Senators  should  be  decreased." 

Mr,  Gaines, — Mr.  Ruhm  says  that  because  he  has  been  in  the 
Legislature.     I  think  it  ought  to  remain  as  it  is. 

Moved  to  add  so  it  would  read  at  the  end,  "  and  the  number 
should  be  decreased." 

Mr.  Fentress, — And  that  the  number  of  sessions  should  be 
diminished. 

Question  called  for. 

The  President. — The  noes  seem  to  have  it,  and  the  motion 
is  lost,  and  twelfth  recommendation  concurred  in. 

Mr,  Ruhm, — The  Convention  should  confer  new  rights  upon 
the  Supreme  Court.  The  Supreme  Court  now  refuses  to  en- 
tertain certain  questions,  because  it  says  it  has  no  jurisdiction. 
The  Convention  should  confer  original  jurisdiction  upon  the 
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Supreme  Court  in  the  matter  of  appeal  bonds,  and  requiring 
new  or  additional  bonds  from  appellants. 

Motion  that  this  be  adopted  as  a  thirteenth  recommendation 
of  the  Committee. 

Motion  carried,  and  recommendation  adopted. 

Mr.  Ruhm. — That  the  Convention  should  define  the  powers 
of  and  prescribe  the  mode  of  controlling  corporations,  both 
public  and  private. 

Motion  that  this  amendment  of  Mr.  Rhum  be  adopted. 

Xoes  have  it,  and  motion  lost. 

On  calling  for  a  division  the  vote  was  a  tie,  when  the  Chair 
decided  in  favor  of  the  negative,  and  the  motion  lost. 

The  President. — We  come  now  to  recommendations  in  refer- 
ence to  legislation.  The  first  is :  "  Suits  at  common  law  should 
be  commenced  by  the  issue  of  a  writ  and  a  copy  of  the  declara- 
tion; and,  if  served  ten  days  before  the  return  term,  it  should 
be  made  the  trial  term,  and  all  defenses  by  demurrer  or  plea  to 
be  made  the  first  two  days  of  the  term." 

Recommendation  concurred  in  by  the  Association. 

The  President. — The  second  recommendation  is  as  follows  : 
"  In  order  that  vexatious  and  useless  appeals  may  be  restricted, 
a  penalty  should  be  imposed  upon  the  affirmance  of  such  judg- 
ment." 

Mr.  Pilcher. — I  move  to  amend  by  adding,  "  in  the  discretion 
of  the  Supreme  Court." 

Motion  seconded,  that  the  second  recommendation  should  be 
amended  to  add  "  in  the  discretion  of  the  Supreme  Court,"  and 
concurred  in  as  so  amended. 

The  President. — The  third  recommendation  is:  "  The  indis- 
criminate appeals  to  Circuit  and  Supreme  Courts  should  be 
limited,  unless  some  fixed  sum  is  involved,  or  principle  of  law." 

Motion  seconded  to  strike  out  the  third  section. 

Motion  carried,  and  third  section  stricken  out. 

The  President. — We  are  now  on  the  fourth  recommendation, 
which  is  as  follows:  ''Power  shall  be  given  the  plaintiff's  or 
defendant's  attorney  to  demand  special  issues  of  fact,  so  that 
the  jury  may  be  required,  in  any  case,  to  make  a  special  finding 
of  fact,  and  then  let  the  Court  give  judgment  on  that  finding." 

Mr^  Fentress. — That  is  the  law  now. 
6 
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Mr,  Figuers, — In  regard  to  cases  of  malicious  imprisoiimeiit. 

Fourth  recommendation  concurred  in. 

The  President. — We  are  now  to  the  fifth  recommendation.  : 
"The  whipping  post  is  recommended  for  wife-beaters,  and  that 
class  of  criminals." 

Mr.  Figuers. — I  move  to  strike  out  the  fifth  recommendation. 
What  is  the  other  class  of  criminals? 

The  President. — I  suppose  it  means  wife-beaters. 

Mr.  Gaines. — I  move  to  strike  out  the  clause,  "  and  that  class 
of  criminals." 

Motion  to  strike  out  the  entire  fifth  recommendation. 

Motion  seconded,  and  the  fifth  recommendation  stricken  out. 

The  President. — What  is  the  will  of  the  Association  in  re- 
gard to  the  sixth  recommendation,  which  is  as  follows:  "Houses 
of  Correction  and  Reformatory  Schools  should  be  establised  for 
minor  criminals  of  the  lower  grade,  and  for  the  first  oftense,  so 
as  to  separate  young  criminals  from  the  older  and  more  hard- 
ened class,  who  can  only  be  punished  and  not  reformed." 

Motion  that  it  be  concurred  in,  and  motion  carried. 

The  President. — We  are  now  on  the  seventh  recommenda- 
tion. 

Mr.  Wiltse. — I  would  like  to  know  whether  that  contem- 
plates a  committee  of  the  Legislature  or  of  outsiders? 

Motion  to  insert  in  the  second  clause  so  it  would  read,  "  a 
committee  of  three  men  learned  in  the  law  should  be  appointed 
by  the  Governor,"  etc. 

Recommendation  adopted  with  this  amendment. 

The  President. — We  are  now  to  the  eighth  recommendation. 
What  will  you  do  with  it  ? 

A  Member. — I  move  we  concur  in  it. 

Motion  carried. 

The  President. — We  have  now  come  to  the  close  of  the  day, 
and  reached  the  next  to  the  last  subject  on  the  programme  for 
the  afternoon  session. 

Motion  that  the  Association  adjourn  till  to-morrow  morning 
at  9  o'clock. 

Motion  carried,  and  Association  adjourned. 
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SECOND  DAY— MORNING  SESSION. 


The  President. — The  Association  will  please  come  to  order 
and  listen  to  the  reading  of  the  minutes.  I  will  thank  the  gen- 
tlemen to  take  copies  of  the  circular  furnished  by  the  commit- 
tee and  examine  very  carefully  our  minutes,  so  as  to  be  sure 
they  are  correctly  recorded.  The  minutes  are  very  numerous, 
and  it  is  necessary  they  be  carefully  examined. 

Secretary  read  minutes. 

Mr,  Lellyett. — Mr.  President:  I  wish  to  olier  another  recom- 
mendation providing  that  the  office  of  Official  Stenographer  be 
created.  That  the  stenographer  shall  be  appointed  bv  the 
Court,  and  that  upon  transcribing  his  report  and  swearing  to 
the  same,  it  shall  be  constituted  the  minutes  in  said  cause. 

A  Member. — I  move  that  the  report  of  the  Secretary  on  the 
minutes  of  yesterday's  session  be  received. 

Motion  carried  and  report  of  Secretary  received. 

Mr.  Pilcher. — Mr.  President :  I  ask  if  we  can  make  a  correc- 
tion in  the  action  of  the  Association  in  respect  to  the  second 
clause  on  the  second  page,  and  that  it  be  amended  to  read  as 
follows:  "The  penalty  shall  be  fixed  in  the  discretion  of  the 
Supreme  Court.''  That  amendment  would  cover  the  exact 
thing  I  had  in  mind  when  I  oiFered  it.  My  intention  was  not 
to  fix  the  penalty  in  the  discretion  of  the  Supreme  Court,  but 
to  allow  the  penalty.  My  intention  was  rather  to  leave  it  to 
the  judgment  of  the  Supreme  Court  whether  the  appeal  was 
useless  and  vexatious.  I  will  now  suggest  that  instead  of  the 
words  "within  the  judgment  of  the  Supreme  Court,"  it  be 
changed  to  read,  "Provided  the  Supreme  Court  shall  decide 
the  appeal  is  useless  and  vexatious."  I  suppose  that  can  be 
done  without  any  trouble.  The  way  it  now  reads  it  would  put 
the  penalty  in  the  discretion  of  the  Supreme  Court  whether 
they  held  the  appeal  vexatious  and  useless  at  all  or  not.     The 
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idea  was  that  if  the  Supreme  Court  decided  it  was  vexatious 
and  useless,  it  should  fix  the  penalty.  The  point  I  want  to 
hinge  on  is,  when  they  decide  the  appeal  is  vexatious  and  use- 
less they  shall  have  it  in  their  power  to  fix  the  penalty.  I 
should  not  want  to  leave  the  fixing  of  the  penalty  or  not  to  the 
discretion  of  the  Supreme  Court. 

M7\  Gaut. — Would  it  not  be  better  to  say,  "  If  the  appeal  is 
without  probable  cause?" 

Mr.  Pilcher. — No ;  it  seems  to  me  the  contingency  ought  to 
hinge  upon  the  question  as  to  whether  the  Supreme  Court 
should  hold  that  the  appeal  was  vexatious  and  for  delay. 

Mr.  Gaut. — Vexatious  and  for  delay  are  not  the  same  thing. 

Mr.  Pilcher. — I  am  simply  following  the  words  the  Committee 
used. 

Mr.  Gaut. — It  seems  to  me  the  same  rule  about  malicious 
lawsuits  ought  to  apply. 

Mr.  Pilcher. — That  is  the  idea  I  had,  but  the  way  it  is 
drawn  up  it  does  not  leave  it  that  way,  but  leaves  it  in  the  dis- 
cretion of  the  Supreme  Court  as  to  whether  the  penalty  shall 
be  any  thing.  The  way  I  wanted  it  was  whether  the  Supreme 
Court  shall  agree  that  the  api)eal  was  vexatious  and  useless. 

The  President. — I  think  the  views  of  the  Association  meet 
your  ideas  exactly. 

Mr.  Figuers. — I  think  it  should  be  as  recommended  by  the 
Committee,  with  the  words  added  yesterday  evening,  so  as  to 
leave  it  in  the  discretion  of  the  Committee  as  to  whether  the 
penalty  ought  to  be  added  at  all  or  not.  I  think  it  ought  to  be 
adopted  as  recommended. 

Mr.  Wilfsc. — There  are  several  questions  upon  the  right  of 
appeal,  and  as  it  now  stands  it  does  not  broach  upon  the  right 
of  appeal,  but,  as  Mr.  Pilcher  suggests,  would  be  a  dangerous 
innovation  upon  several  i)rinciples  of  law.  We  ought  to  leave 
it  in  the  discretion  of  the  Supreme  Court,  after  it  has  decided 
that  the  appeal  was  vexatious  and  useless,  to  decide  whether  or 
not  to  impose  the  penalty. 

Mr.  Fentress. — Leave  the  matter  for  the  Legislature  to  deal 
with. 

The  President. — The  motion  submitted  by  Mr.  Lellyett  is  be- 
fore you,  what  will  you  do  with  it? 
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Motion  to  adopt  it.     Motion  seconded. 

The  Secretary, — I  would  like  to  ask  Mr.  Lellyett  in  what  re- 
spect it  ditters  from  the  act  now  in  operation. 

Mr.  Lellyett. — Very  materially.  The  act  simply  provides  that 
where  the  parties  wish  to  have  a  stenographer  the  parties  may 
have  him  if  they  pay  the  fees.  This  provides  for  the  Court  to 
appoint  the  stenographer,  and  constitutes  him  a  sworn  officer, 
and  provides  that  his  fees  shall  be  paid  like  the  Court  costs, 
except  where  the  parties  wish  for  a  report,  and  that  his  report 
shall  make,  on  being  transcribed,  the  record  of  that  part  of  the 
cause. 

The  President  asked  that  the  resolution  be  read  again,  and 
Mr.  Lellyett  read  it  again  as  follows : 

"  That  the  office  of  official  stenographer  be  created  to  be  con- 
nected with  the  Circuit  and  Criminal  Courts  throughout  the 
State,  and  whenever  the  Judges  of  such  Courts  sliall  deem  it 
expedient  to  the  progress  of  business  they  shall  have  the  power 
to  appoint  a  competent  stenographer  to  till  this  position,  whose 
report,  after  being  sworn  to  render  a  verbatim,  account  of  the 
proceedings  in  such  Court,  shall,  on  appeal,  be  transcribed  as  a 
part  of  the  record  of  the  cause — fees  of  this  officer  taxed  with 
costs." 

Mr.  Wiltse. — Suppose  the  party  applying  for  the  transcript  is 
successful,  would  not  the  bill  for  this  transcript  be  taxed  as  part 
of  the  costs  against  the  other  party  ? 

Mr.  Lellyett. — The  Supreme  Court  has  held  that  where  a  party 
has  a  transcript  made  he  shall  pay  for  it. 

Mr.  WiUiains. — The  resolution  presents  a  very  important 
matter.  Unquestionably  there  ought  not  to  be  any  thing  done 
to  increase  the  multiplicity  of  offices,  but  there  ought  to  be 
lawyers  enough  to  prevent  any  attempts  to  defeat  the  carrying 
out  of  justice  under  our  government  and  laws.  To  my  mind 
the  suggestion  made  in  the  resolution  is  eminently  practical.  I 
think  I  can  demonstrate  to  the  members  of  the  Bar  Association 
it  is  the  cheapest  way  to  get  at  justice  that  can  be  adopted  in 
the  practice  in  Tennessee.  What  is  the  practice  now?  Let  us 
see  exactly.  A  suit  at  law  or  a  criminal  action,  however  long, 
and  however  much  may  be  involved  in  it,  however  many  wit- 
nesses may  be  examined,  or  are  necessary  to  be  examined,  and 
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what  is  the  result?  You  go  through  a  long  trial,  sometimes 
for  weeks.  Then,  after  this,  what  is  done?  When  all  this  is 
done,  one  side  or  the  other  is  dissatisfied  with  the  evidence  of 
some  of  the  witnesses,  or  the  jury  did  not  understand,  and  there 
is  a  great  delay  on  this  point.  Then,  when  the  trial  is  over, 
the  lawyers  get  together  to  make  up  the  bill  of  exceptions. 
Both  have  heard  the  witnesses  on  the  stand,  their  windings 
and  endeavors  to  avoid  the  truth,  and  at  the  same  time  to  im- 
press the  jury  with  the  fact  that  they  are  telling  the  truth. 
The  view  that  the  lawyers  have  of  this  testimony  cannot  be  the 
correct  view,  for  each  side  is  endeavoring  to  get  the  advantage- 
ous points  for  his  side  out  of  it.  The  lawyers  cannot  do  it,  and 
no  man  on  earth  can  get  the  truth  out  of  it.  I  have  seen  this 
tried — have  had  some  experience  on  the  Bench  myself.  I  have 
been  there  enough  to  know  that  the  bill  of  exceptions  ought  to 
set  forth  the  truth  on  the  matter.  But  it  never  can  do  it  as  the 
practice  now  is,  for  you  cannot  get  all  the  sayings  of  the  wit- 
nesses. He  makes  one  statement  and  then  crosses  it  a  dozen 
times,  and  you  cannot  remember  all  of  it.  You  cannot  get 
their  statements  before  the  Supreme  Court  any  thing  like  they 
are  made  on  the  stand  before  the  jury,  and  that  is  the  way  the 
Supreme  Court  should  receive  it.  The  way  to  remedy  this  evil 
is  to  adopt  the  resolution  of  Mr.  Lellyett.  Then,  when  you 
have  an  official  stenographer,  if  tlie  witness  makes  a  different 
statement  you  have  it,  and  all  of  these  appear  on  the  record  in 
the  Court  above,  and  it  can  see  whetlier  the  Court  below  held 
properly  or  not.  It  may  not  impress  the  Supreme  Court  with 
the  keenness  of  the  witnesses,  but  it  cannot  get  these  statements 
in  any  other  way,  and  it  is  necessary  that  the  Supreme  Court, 
in  order  to  do  justice,  should  have  every  thing  the  witnesses 
say  before  it.  They  cannot  tell  what  credit  and  weight  the 
testimony  of  a  witness  is  entitled  to.  I  say  that  it  is  necessary, 
in  order  that  justice  may  be  done,  not  only  to  the  witness,  but 
to  every  one  else.  It  certainly  strikes  the  intelligence  of  the 
Bar  that  there  should  be  some  means  adopted  for  reaching  this 
end,  and  getting  not  only  before  the  Court  and  the  jury,  but 
before  the  Courts  above,  the  simple  and  straight  facts  as  given 
by  the  witness.  Xow,  I  know  this  strikes  the  mind  of  every 
member  of  the  Bar  as  being  reasonable  and  proper.     But  it 
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may  be  said,  "Yes,  but  here  is  another  expense  you  are  attach- 
ing." I  would  make  that  expense  just  simply  a  tax  upon  the 
cause,  just  like  the  Clerk's  fees  and  any  other  fees  in  the  bill  of 
costs.  Let  us  see  the  effect  of  it.  You  say  you  would  have  to 
pay  twenty -five  dollars  for  the  reporting  of  the  case.  That  may 
be  true,  but  do  n't  you  see  you  have  to  pay  that  amount  when 
you  go  to  carry  up  the  bill  of  exceptions  to  the  other  Court? 
This  bill  of  exceptions,  as  furnished  by  the  reporter's  transcript, 
will  save  the  cost  of  transcribing  the  bills  of  exceptions  or  ex- 
penses of  taking  depositions.  Another  thing,  it  will  also  apply 
to  the  criminal  department  of  the  law.  Here  is  the  cost  of  the 
State  prosecuting  for  some  criminal  offense,  and  its  witness,  or 
witnesses,  are  kept  there  for  days  or  weeks.  It  may  be  they  are 
there  three  or  four  weeks.  How  does  this  happen  ?  It  may  be 
that  after  the  evidence  is  heard,  and  the  jury  has  been  charged 
and  gone  out,  they  come  back  and  say,  we  did  not  understand 
a  certain  witness's  statements,  we  did  not  understand  what  he 
said.  The  result  is,  that  the  Attorney-General  is  compelled  to 
keep  the  State's  witnesses  there  until  the  trial  is  gone  through 
with.  He  must  have  them  there,  or  bring  them  back,  in  order 
to  make  up  the  bill  of  exceptions  in  case  the  Attorneys  cannot 
agree  as  to  his  statements.  When  the  lawyers  and  the  Court 
cannot  agree,  you  see  at  once  w^hat  happens  to  the  State  and 
the  body  politic.  Here  is  a  witness  that  must  be  kept  day  after 
day,  after  having  been  examined,  and  kept  there  simply  for 
fear  it  may  happen  that  the  lawyers  and  Court  cannot  agree,  or 
the  jury  did  not  exactly  understand  what  he  said  when  on  the 
stand.  Both  parties  have  the  right  to  call  back.  Now,  what 
does  this  resolution  mean?  Carrying  out  the  idea  that  is  con- 
tained in  it,  when  a  witness  is  examined  he  is  discharged.  If 
there  is  any  question  as  to  what  his  testimony  was,  you  turn 
hack  to  the  stenographer's  notes  and  you  have  it  in  full. 
There  is  no  need  of  calling  the  witnesses  back  to  doctor  his 
statements.  You  save  the  keeping  of  the  witness,  these  at 
public  expense,  from  day  to  day.  If  you  will  adopt  this  reso- 
lution you  will  find  that  its  workings  will  be  cheaper  than  the 
present  mode.  This  leaves  it  to  the  discretion  of  the  Court  to 
employ  the  stenographer  in  cases  where  the  importance  of  the 
interests  involved  demands  it.     In  the  minor  cases  it  would  not 
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be  necessary.  But  I  say,  as  a  matter  of  public  policy,  and  as  a 
matter  of  public  economy,  outside  of  meeting  the  ends  of  justice 
more  easily,  we  should  adopt  this  resolution,  as  it  would  be 
cheaper  than  the  present  mode,  and  would  thus  be  a  saving  to 
the  State.  I  want  to  state  here  in  the  Association,  though  I  do 
not  know  that  it  is  any  thing  to  be  bragging  about,  that  I  was 
in  the  last  Legislature,  and  that  I  was  in  good  company.  Here 
is  my  old  friend  who  was  there  too.  We  sometimes  call  him 
the  "  Old  Man  of  the  Mountains." 

Mr,  Savage. — I  call  the  gentleman  to  order. 

Mr.  Williams. — I  was  just  going  to  say  that  w^e  sometimes 
call  him  the  "  Old  Man  of  the  Mountains,"  but  he  is  not,  he  is 
the  "Young  Man  of  the  Mountains." 

Mr.  Savage. — When  I  was  a  member  of  the  Judiciary  Com- 
mittee for  the  last  Legislature,  there  was  a  measure  similar  to 
this  introduced  by  a  gentleman  from  Wilson  County.  I  sup- 
ported the  measure,  and  it  was  reported  favorably  to  the  House, 
but  it  did  not  pass,  and  the  law  passed  by  that  Legislature  was 
adopted  as  some  sort  of  a  substitute.  I  say  now  to  the  mem- 
bers of  this  Association,  that  to  simplify  the  practice  of  law, 
and  to  carry  out  the  ends  of  justice,  I  believe  this  office  ought 
to  be  created.  I  am  for  it  simply  for  the  reason  that  I  believe 
it  will  carry  out  the  ends  of  justice.  But  I  know  that  every 
lawyer  here  will  say  that  it  will  save  him  a  vast  deal  of  un- 
pleasant labor  he  is  obliged  to  perform  at  midnight,  and  I 
make  the  suggestion  that  the  resolution  ought  to  be  adopted* 

Mr.  Lellyett. — I  propose  to  strike  out  the  clause  referring  to 
the  manner  of  paying  the  fees,  and  say  that  the  fees — all  the 
fees — be  taxed  up  with  the  bill  of  costs. 

Mr.  Williams. — I  would  refer  to  the  passing  of  the  Supreme 
Court  on  the  jury  question.  I  think  the  same  principle  would 
apply  to  this. 

The  change  proposed  by  Mr.  Lellyett  made  by  consent. 

Mr.  Turner. — I  desire  to  make  a  suggestion  or  two.  I  am 
opposed  to  the  creating  of  any  new  offices  in  Tennessee,  unless 
absolutely  demanded  by  the  public  service,  but  I  think  that 
this  measure  will  remedy  some  of  the  evils  suggested  by  the 
gentlemen.  If  this  bill  is  passed  it  will  result  in  doing  away 
with  the  thing  we  have  been  trying  to  do  away  with  for  a  series 
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of  years  in  Tennessee.  I  submit  to  the  older  members  of  the 
profession  whether  four-fifths  of  the  record  in  the  Law  Courts 
is  not  mere  verbiage,  and  absohitely  useless  to  the  determina- 
tion of  the  questions  that  are  presented  there.  Still,  I  say  that 
the  testimony  of  all  the  witnesses  may  not  be  important.  The 
testimony  of  two  or  three  of  the  witnesses  is  usually  sufficient 
to  determine  and  fix  the  bill  of  exceptions,  but  here  you  have 
opened  the  door,  and  ten,  twenty,  fifty,*  or  five  hundred  wit- 
nesses are  introduced,  and,  under  the  rules  proposed  to  be  used, 
you  have  a  record  of  one  thousand  pages,  when  two  intelligent 
lawyers  can,  in  an  hour  or  two,  get  all  that  is  necessary,  and 
not  have  a  record  of  more  than  one  hundred  pages  at  the  out- 
side. It  is  said  by  my  friend  from  Winchester  that  you  come 
to  it  gradually.  I  am  always  willing  to  get  a  grain  of  wheat, 
but  dislike  to  go  through  a  bundle  of  chaif  to  find  it.  Usually 
a  record  of  one  hundred  pages  will  contain  all  that  is  necessary 
to  properly  present  a  lawsuit  to  the  Supreme  Court,  and  all  in 
the  record  more  than  that  illustrates  nothing  but  the  absence 
of  mind  in  the  attorneys  who  prepared  it.  I  have  as  my  au- 
thority a  Judge,  who  should  know  what  he  is  talking  about, 
and  he  says  there  have  been  between  four  thousand  and  five 
thousand  lawsuits  in  Tennessee  in  the  last  two  years — say  three 
thousand  five  hundred,  averaging  two  hundred  pages  to  the 
record.  I  wish  some  of  you  would  see  how  many  pages  that 
would  be ;  seven  hundred  thousand  pages  of  record  for  the  argu- 
ment of  the  counsel.  I  submit  to  you,  gentlemen,  how  much  of 
the  records  have  been  brought  before  the  practical  observation 
of  the  Supreme  Court.  Under  the  practice  proposed,  you  will 
double  the  amount  of  the  record.  In  nine  cases  out  of  ten  the 
jury  is  right,  but  when  you  have  created  this  office,  instead  of 
bringing  the  cause  down  to  a  few  facts  and  submitting  them  to 
the  Supreme  Court,  you  have  a  record  of  one  thousand  pages 
to  be  submitted  to  them,  when  it  could  all  be  on  one  hundred. 
Mr.  Williams. — The  very  thing  my  friend  is  bringing  up  has 
occurred  in  the  experience  of  every  lawyer,  but  will  this  not  be 
the  way  to  prevent  it?  Will  a  lawyer  ask  so  many  foolish 
questions  when  he  knows  they  are  all  being  put  down  and  will 
appear  in  the  record  ?  I  think  it  will  break  down  this  practice. 
Another  point,  would  it  not  be  easier  to  hunt  through  a  hay- 
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stack  for  a  needle  than  not  to  have  the  haystack  to  hunt 
through?  Would  it  not  be  better  to  do  this  than  to  trust  to 
the  memory  of  the  attorney  ?  So  far  as  encumbering  the  record 
with  unnecessary  matter,  I  do  not  think  there  is  as  much  dan- 
ger of  doing  that  as  if  we  trust  to  the  memory  of  the  attorneys. 
Then  if  there  is  any  thing  that  is  unnecessary  it  can  be  elimi- 
nated from  the  bill  better  than  it  can  be  supplied  by  the  mem- 
ory of  the  attorney,  i'n  case  any  thing  is  left  out  that  should  be 
there. 

3Ir.  Turner, — If  I  thought  you  were  going  to  trust  to  the 
intellect  of  the  average  Circuit  Judge  I  would  agree  to  that, 
but  I  did  not  suppose  that  the  mere  fact  that  you  have  a  man 
who  writes  short-hand  is  going  to  excuse  the  Judge  from  read- 
ing the  law  and  posting  himself  upon  the  case,  or  will  prevent 
a  smart  lawyer  from  exercising  his  privilege  of  making  a  "wit- 
ness contradict  himself  upon  any  question.  I  do  not  suppose 
the  having  of  an  official  stenographer  will  interfere  with  these 
questions  and  privileges.  The  object  of  this  resolution  is  to 
bring  the  records,  and  consequently  the  methods  of  obtaining 
justice,  down  into  the  shortest  possible  compass;  but  you  want 
to  do  this  by  a  method  that  will  not  effect  the  purpose  desired 
if  you  have  to  have  the  report  of  an  official  stenographer.  If 
I  have  to  go  through  an  entire  stack  of  straw  to  get  a  grain  of 
wheat,  I  would  rather  not  have  the  grain  of  wheat.  If  you 
want  to  you  can  sit  down  and  take  a  few  notes  of  what  each 
witness  says,  and  then  the  lawyers  can  get  together  and  make 
out  the  bill  of  exceptions,  but  I  do  not  think  there  is  any  need 
of  having  such  a  man  as  this  resolution  calls  for.  If  you  have 
an  official  stenographer  you  will  encumber  the  record  with  use- 
less matter  that  does  not  illustrate  the  lawsuit  at  all.  I  am 
perfectly  willing  for  every  man  to  have  such  a  man  if  he  wants 
him,  but  do  not  think  we  need  an  official  stenographer.  Be- 
sides, I  do  not  believe  the  Legislature  will  pass  such  a  law.  It 
might  do  in  the  large  cities,  but  would  not  do  in  the  country 
practice,  and  therefore  I  am  opposed  to  it. 

Mr.  Lellyett. — No  Court  in  the  country  or  city  that  has  ever 
had  this  in  practice  has  abandoned  it.  It  has  been  found  that, 
in  addition  to  not  increasing  the  volume  of  the  record,  but  get- 
ting it  in  better  form  for  arriving  at  the  ends  of  justice,  it  is  a 
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great  benefit  on  account  of  the  shortness  and  speed  with  which 
cases  can  be  tried.  A  case  that  formerly  occupied  two  or  three 
^veeks  can  now  be  tried  in  four  or  five  days  by  the  use  of  a 
stenographer.  The  lawyers  can  agree  upon  the  points  in  the 
record  upon  which  they  think  the  Court  below  did  not  rule 
correctly,  and  submit  them  to  the  higher  Court,  and  thus,  in  a 
very  short  time,  you  attain  to  the  end  which  formerly,  without 
the  stenographer,  would  take  so  long  to  reach. 

The  President. — Those  in  favor  of  this  resolution  will  vote 
aye. 

Motion  prevails,  and  the  resolution  is  adopted. 

31  r.  Rubra, — I  want  to  ask  concerning  the  seventh  section, 
on  the  second  page.  That  resolution  provides  that  a  committee 
be  appointed  by  the  Governor,  and  confirmed  by  the  Senate,  to 
w^hom  all  matters  of  important  legislation  be  referred  for  ex- 
amination. I  have  in  my  hand  a  substitute  for  that,  which  I 
think  would  simplify  the  matter,  and  I  ask  you  to  hear  me 
read  it :  "  Or  that  the  two  Houses  each  appoint  from  their  own 
bodies  a  Revisory  Committee,  to  whom,  before  final  passage, 
shall  be  referred  all  laws  with  a  view  of  examining  them  and 
reporting  as  to  constitutionality,  phraseology,  and  ambiguity." 

Mr.  Pitcher, — There  was  an  amendment  oftered  to  that  yester- 
day, and  passed. 

Mr.  Ttnhm. — I  think  that  this  would  answer  that  the  two 
Houses  should  appoint  an  official  committee,  to  whom  shall  be 
referred  all  matters  of  important  legislation  for  their  examina- 
tion, etc. 

Matter  laid  over. 

Mr.  Fentress. — Mr.  President:  I  think  that  instead  of  that 
amendment  we  should  insert  that  the  Governor  should  appoint 
three  men  learned  in  the  law  as  a  committee  of  revision. 

Mr.  McFarlavd. — That  is  out  of  order. 

Mr.  Ruhm. — That  may  be,  but  I  am  glad  to  call  attention  to 
the  fact  tliat  in  recommending  such  a  committee  you  are  placing 
the  Bar  in  a  not  very  enviable  position. 

The  President. — The  hour  has  now  arrived  for  the  address 
from  Mr.  Butler.  I  will  appoint  Mr.  McFarland  and  Mr.  Ruhm 
as  a  committee  to  inform  Mr.  Butler  that  we  are  awaiting  his 
arrival. 
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Mr.  Williams, — Mr.  President:  I  desire  to  recommend  Col. 
John  H.  Savage  as  a  member  of  this  Association. 

The  President. — Let  the  recommendation  be  made  to  the 
Central  Council. 

Mr.  Butler  enters. 

The  President. — Ladies  and  Gentlemen :  I  have  the  great 
pleasure  of  introducing  to  you  my  old  friend  and  classmate, 
Mr.  John  Haskell  Butler.     He  will  now  address  you. 

Mr.  Butler  delivers  an  address.     {See  Appendix.) 

Mr.  Gaines  (presenting  a  beautiful  bouquet). — Mr.  Butler, 
in  the  name  of  the  lady  friends  of  the  Bar  Association 
of  Tennessee,  and  as  an  offering  to  the  gentleman  who  comes 
to  Tennessee  from  Massachusetts  to  attend  the  meeting  of  the 
Bar  Association  of  Tennessee,  and  in  recognition  of  the  compli- 
ment paid  us  by  your  visit,  I  present  you  these  flowers.  (Pre- 
sents bouquet.) 

Mr.  Gaines.^-1  move  that  the  thanks  of  the  Bar  Association 
of  Tennessee  be  returned  to  Mr.  Butler  for  his  visit  here,  and 
for  his  beautiful  and  instructive  address. 

Mr.  Wilfse. — If  the  gentleman  will  allow  it  to  be  embraced 
in  his  resolution,  I  will  further  move,  in  addition  to  this,  that 
he  be  made  an  honorary  member  of  this  Association. 

Amendment  accepted,  and  motion  carried  unanimously. 

Mr.  Ruhm. — Mr.  President:  The  Central  Council  is  ready  to 
report.  The  Central  Council,  willing  to  encourage  all  the 
honest  efforts  of  young  America,  recommends  that  the  man 
known  as  the  "  Great  Commoner,''  the  "  Old  Man  of  the  Mount- 
ains,'" and  other  endearing  names,  Mr.  John  H.  Savage,  be  re- 
ceived as  a  member  of  the  Bar  Association. 

Mr.  Gaines. — I  move  that  the  rules  of  the  Association  be 
suspended,  and  that  the  Secretary  of  the  Association  be  in- 
structed to  cast  the  unanimous  ballot  of  the  Association  for  Mr. 
Savage. 

Motion  carried,  and  the  Secretary  instructed  to  cast  the 
unanimous  ballot  of  the  Association  for  Mr.  Savage. 

Mr.  Savage. — I  had  the  pleasure  and  honor  to  receive 
an  invitation  from  your  Secretary  to  be  present  at  this  meeting 
of  the  Bar  Association,  and  also,  if  I  desired,  to  become  a  mem- 
ber of  the  Association.     I  had  been  up  in  East  Tennessee,  and 
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found  it  convenient  to  attend  this  meeting,  but  did  not  think  of 
becoming  a  member  of  the  Association.  However,  I  am  for  re- 
form in  all  the  ways  that  I  think  will  make  men  better  in  this 
world.  Though  I  had  no  idea  of  becoming  a  member  of  the 
Association  when  I  came  here,  yet  I  return  you  my  sincere 
thanks  for  the  honor  you  have  bestowed  on  me  in  making  me 
a  member. 

The  President. — The  next   matter  upon  the  programme  is 
the  unfinished  business  of  yesterday.     A  report  from  the  Com- 
mittee on  Jurisprudence   and   Law  Reform  is   now  in   order. 
The  gentlemen  will  please  give  it  their  attention. 
Judge  Turner  read  report  as  follows: 

The  Committee  on  Jurisprudence  and  Law  Reform  beg  leave 
to  report  as  to  matters  referred  to  them  yesterday  upon  the  sug- 
gestion made  by  Mr.  Fentress  as  to  certain  amendments  of  our 
present  Constitution,  that  the  last  suggestions  made  by  the  Com- 
mittee and  adopted  yesterday  by  the  Association  fully  cover  one 
of  the  questions  referred,  and  therefore  no  report  was  necessary. 
The  second  question  was  as  to  a  change  in  our  present  Con- 
stitution, whereby  one  thousand  dollars'  worth  of  personal 
property  is  exempt  from  taxation  for  all  purposes  in  Tennessee, 
and  that  all  property  should  be  brought  under  the  taxing  power 
of  the  Legislature.  The  reason  for  this  change  in  our  organic 
law  has  been  so  fully  and  cogently  presented  by  Mr.  Fentress  in 
his  address  that  we  desire  to  refer  to  it  for  the  very  manifest 
reason  why  the  change  should  be  made. 

The  Committee  fully  and  unanimously  concur  in  the  sugges- 
tion made,  viz. :  that  the  one  .thousand  dollar  exemption  clause 
against  taxation  should  be  stricken  from  our  Constitution,  and 
that  all  property  should  be  brought  under  the  taxing  power. 
Tliis  change  in  our  organic  law  would  bring  one  hundred  mill- 
ion dollars  worth  of  property  under  the  taxing  power  which  now 
gets  the  full  benefit  of  all  law  in  the  State,  yet  does  not  con- 
tribute one  cent  to  the  maintenance  or  support  of  the  law. 

This  exemption  in  our  Constitution  has  proven  to  be  the  pro- 
lific source  of  frauds  all  over  the  State. 

Under  the  exemption  the  average  tax  payer,  invoking  that 
form  of  fraud  which  custom  has  established  as  a  common  law 
of  the  State,  has  two  values  for  his  property,  one  a  selling  value 
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and  the  other  a  taxing  value,  and  the  latter  is  never  permittcHl 
to  grow. 

The  Tax  Assessor  gets  a  new  conscience  every  morning,  and 
earnestly  shuts  his  eyes  and  stills  his  conscience,  if  he  happen 
to  have  one,  and  cannot  expect  to  have  the  consolation  of  a 
duty  well  performed  to  the  State. 

As  all  property  is  entitled  to  the  equal  protection  of  the  law, 
all  should  bear  the  expense  of  the  same. 

The  Committee  therefore  earnestly  recommend  the  change 
proposed. 

J.  J.  Turner,  Chainnan. 

The  President. — You  hear  the  report  of  the  Committee, 
what  is  your  pleasure? 

Mr.  Morris. — I  move  that  it  be  received  and  the  recommenda- 
tions concurred  in. 

Mr.  Pilcher. — I  second  the  motion. 

Mr.  Buhm. — I  desire  to  state  that  I  shall  vote  against  that 
recommendation.  In  making  this  statement  I  wish  to  give  my 
reason :  it  is  that  I  know  from  experience,  and  believe  it  to  be 
a  fact,  that  we  are  deprived  of  a  revenue  due  the  State  more  by 
a  non-enforcement  of  the  assessment  of  taxes  upon  the  prop- 
erty of  rich  men  than  upon  those  that  only  own  a  small  amount 
of  property.  It  is  especially  true  that  the  tax  is  put  upon  lands 
anc  other  property  escapes  taxation,  and  this  clause  leaves  open 
the  door  for  fraud.  Xow  I  say,  Mr.  President,  that  whether 
you  have  that  exception  in  the  Constitution  or  not,  as  long  as 
you  do  not  engraft  upon  our  laws  some  measure  to  make  Tax 
Assessors  do  their  duty,  you  will  allow  these  frauds  to  be  per- 
petrated upon  the  poor  men.  I  am  opposed  to  laying  a  tax 
upon  the  property  of  the  poor  men  in  order  to  make  up  the  de- 
ficiency in  the  revenue.  I  will  say  that  I  am  not  looking  for  an 
office ;  that  I  would  not  have  an  office  if  I  could  get  it,  except 
such  as  I  should  select.  I  am  a  believer  in  the  doctrine  that 
every  man  should  share  his  part  of  the  burden  in  supporting 
the  Government.  My  objection  is  based  upon  the  reason  I  have 
given,  and  none  other.  I  simply  state  that  I  shall  vote  against 
the  resolution  for  the  reason  I  have  given.  I  should  like  to 
hear  Mr.  Vertrees  give  his  opinion  on  this. 

Mr.  J.  J.  Vertrees. — Mr.  President :  It  was  not  my  intention 
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to  say  any  thing  on  this  until  the  debate  was  sprung.     However, 
I  will  say  that  I  shall  vote  against  the  resolution.     When  I  say 
this,  I  take  this  to  be  a  mere  expression  of  our  opinion.     The 
Constitutiou  can  only  be  changed  by  constitutional  amendment. 
We  can  get  it  in  the  shape  of  a  recommendation  at  present; 
l)Ut  I  understand  this  is  a  mere  question  of  opinion,  and  I  do 
not  wish  to  be  understood  as  opposing  the  resolution  when  I 
>ay  I  will  vote  against  it.     I  would  add  that  I  do  not  think  the 
exemptiou,  as  it  already  exists,  is  as  it  should  be.     I  would 
rather  favor  an  exemption  of  one  thousand  dollars'  worth  of 
property  without  regard  to  real  or  personal  property.     This 
question  of  exemption  is  purely  a  question  of  public  policy.     I 
do  not  agree  that  it  is  a  question  of  the  rich  and  poor — the 
escape  of  the  one  or  the  other.     That  is  not  the  exact  ground 
on  which  it  should  rest,  but  rather  it  is  a  question  of  public 
policy,  just  like  the  theory  upon  which  our  public  school  sys- 
tem is  based.     That  theory  is  that  the  public  good  requires  that 
every  one  who  is  to  become  responsible  for  the  duties  of  citi- 
zenship— the  boys  who  shall  become  the  men  of  the  country, 
and  watch  over  its  interests  and  administer  its  government — 
that  they  shall  all  be  sufficiently  informed  to  intelligently  dis- 
charge the  duties  of  citizenship.     A  man  may  not  be  able  to  take 
his  family  or  send  them  to  college  at  the  public  expense,  be- 
cause it  is  not  required  for  the  public  good,  but  he  can  send 
them  to  school  and  have  them  taught  the  necessary  branches. 
Take  the  question  of  the  railroad  plant.     It  seems  to  bring 
money  into  the  country,  and  we  cannot  well  do  without  it. 
Alter  the  railroad  is  located  or  planted,  and  has  its  money 
invested,  it  has  to  have  certain  rules  and  regulations,  and  has 
to  conform  to  these,  and  if  it  does  not  make  money  it  has  to 
go  to  the  wall.     Now,  to  apply  the  illustration  I  have  in  my 
mind.     It  is  this:  A  man  not  having  more  than  one  thousand 
dollars'  worth  of  property  requires  all  he   has  to  supply  his 
family — to   support  his  wife   and   children.     I   would  place 
that  man  on  the  same  list  as  the  rich  man.      I  would  relieve 
him  to  the  extent  of  one  thousand  dollars'  worth  of  property, 
upon  the  theory  that  it  was  necessary  to  supply  food  and  rai- 
ment for  his  family.     When  you  do  that  no  man  can  complain, 
as  every  man  gets  the  benefit  of  the  exemption.     The  man 
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who  has  no  more  than  that  cannot  complain,  and  the  rich  man 
cannot  complain  because  the  poor  is  not  taxed.  I  say  that  upon 
a  question  of  public  policy  I  would  oppose  the  resolution,  and 
insist  that  a  reasonable  exemption  remain  upon  our  statute 
books. 

Mr.  McFarland. — I  want  to  submit  one  or  two  suggestions 
merely  as  to  whether  or  not  the  resolution  is  not  wrong  in  pol- 
icy and  imperfect  and  impracticable ;  also,  while  I  do  not  fol- 
low Henry  George  in  all  his  vagaries,  still  I  submit  that  there 
is  one  proposition  that  is  safe  as  theory  of  taxation.     It  is   a 
fundamental  principle  that  you  should  tax  as  little  as  possible, 
and  I  believe  that  the  tax  should  be  put  upon  real  estate  as  far 
as  possible,  and  not  upon  personal  property  and  chattels.      I 
believe  they  should  be  exempt  from  taxation  as  far  as  possible. 
This  is  a  broad  theory,  and  I  do  not  propose  to  take  it,  but  I 
refer  to  it  simply  to  show  the  fallacy  of  my  friend  Fentress. 
In  his  argument  yesterday  he  resorted  to  individual  instances, 
the  weakest  of  arguments.     He  referred  to  the  instance  of  the 
man  who  had  nine  horses  worth   one  thousand  dollars,  and 
said  it  was  unfair  that  these  horses  should  be  exempt,  and  the 
family  residence  of  the  widow  taxed,  though  it  was  only  worth 
five  hundred  dollars.     That  looks  like  an  argument  in  which 
there  is  some  force;  but  he  forgets,  in  the  first  place,  that  the 
widow  who  owns  the  homestead  must,  of  necessity,  own  other 
personal  property  that  the  policy  of  the  law  now  exempts.     He 
overlooks  another  fact  that  shows  the  fallacy  of  his  argument, 
that  the  moment  you  tax  this  man  with  his  nine  horses  that  he 
brings  into  Tennessee   he  will  take  them  somewhere  else.     I 
have  shown  you  this  to  let  you  see  that  his  argument  on  this 
point  was  of  very  little  value. 

The  second  reason  why  I  am  opposed  to  this  resolution  is, 
that  I  think  it  should  be  the  policy  of  our  laws  to  encourage 
every  infant  industry  in  its  very  beginning.  As  has  already  been 
suggested,  it  is  the  policy  of  our  law  to  assist  the  poor  man  in 
educating  and  taking  care  of  his  children. 

There  is  another  proposition  that  I  desire  to  submit.  It  is 
certain,  through  the  practical  workings  of  our  laws,  that  in 
order  to  secure  reforms,  we  must  appeal  to  the  Legislature, 
and,  through  it,  to  the  people.     It  is  possible  that  we  may  go 


Digitized  by  VjOOQ IC 


Bar  Association  of  Tbnnbbsbb.  89 

too  far  in  submitting  innovations,  in  the  form  of  recommenda- 
tions, to  the  Legislature  that  will  be  unpopular,  and  I  think  it 
will  be  exceedingly  doubtful  policy  for  us  to  go  to  the  extent  of 
recommending  to  the  Legislature,  what  in  any  event,  any  class 
of  people  may  regard  as  striking  particularly  at  them.  If  we  do, 
it  will  be  represented  all  over  the  State  as  a  stroke  at  them,  the 
poorer  class,  and  favoring  the  rich.  In  this  attitude,  how  can 
-we  present  ourselves  to  the  next  Legislature  ?  I  say  it  is  ex- 
ceedingly doubtful  policy  to  urge  such  a  proposition,  and  think 
we  should  adopt  the  motto,  "  Go  slow  in  radical  reforms." 

Mr,  Savage. — Mr.  President:  It  is  known  that  I  am  usually 
termed  a  grumbler,  a  sorehead,  or  radical  reformer.  If  I  had 
the  power,  I  would  bring  about  a  reform  throughout  the  entire 
Government,  going  down  through  all  the  courts.  It  is  known 
that  I  have  tried  to  have  a  Constitutional  Convention  for  the 
last  ten  years,  but  found  that  the  leaders  in  my  own  party,  and 
the  official  members  of  the  opposite  party,  wanted  to  hold  the 
matter  in  statu  quo,  for  fear  it  should  shuffle  them  out  of  office. 
If  I  might  be  permitted,  I  would  say  that  I  think  the  Consti- 
tution of  the  United  States  ought  to  be  amended.  I  am  dis- 
satisfied with  it.  I  think  that  the  United  States  Senate  ought 
to  be  elected  by  the  people,  and  that  they  ought  to  vote  directly 
for  the  President.  I  think  your  Federal  Judiciary  is  wrong. 
I  would  reform  that.  It  was  started  wrong  originally,  and  has 
not  got  any  better.  I  say  that  I  want  a  Constitutional  Conven- 
tion. I  do  not  want  to  see  any  little  side-room  action.  I  want 
to  see  the  assembled  wisdom  of  the  State  of  Tennessee.  I 
would  not  like  to  send  the  members  of  the  Convention  there 
instructed,  either.  I  am  opposed  to  instructions.  I  would  like 
to  see  the  best  brain  of  the  State  assembled  to  form  a  Costitu- 
tion,  and  submit  it  to  the  people,  and  if  it  did  not  suit  them, 
then  let  them  reject  it. 

Mr.  Morris. — There  is  one  argument  that  I  want  to  present 
which  is  satisfactory  to  my  mind  on  this  point,  though  I  do  not 
know  whether  it  will  be  to  any  one  else  or  not.  It  is  this :  If 
you  take  the  men  in  this  State  who  do  not  own  $1,000  worth 
of  property,  you  have  the  largest  part  of  the  people  in  Tennes- 
see. These  are  the  men  who  are  to  make  or  mar  the  destiny  of 
the  State,  to  elect  the  officers,  and  fill  the  offices  and  places  of 
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power  when  they  are  allowed  the  rights  of  citizenship.  I  say  it 
is  not  fair  to  go  to  the  poor  man  and  say  to  him,  you  are  inter- 
ested in  the  election  of  a  good  man  who  will  execute  the  laws; 
and  then,  wlien  he  has  this  power  to  exercise  the  rights  of  citi- 
zenship, you  should  not  clothe  him  with  the  burdens  of  his  citi- 
zenship. You  might  almost  as  well  say  to  the  poor  man,  here.  I 
will  make  you  a  present  of  your  taxes.  I  say  no;  when  a  man 
feels  the  expenses  of  the  Government  he  will  take  a  greater 
interest  in  seeing  that  it  is  properly  administered. 

Mr.  Fentress. — The  paper  which  I  had  the  honor  of  present- 
ing yesterday  has  had  exactly  the  eifect  I  desired,  of  provoking 
a  discussion  from  gentlemen  representing  all  parts  of  the  State 
on  this  very  important  question.  Now,  I  shall  be  very  brief, 
but  I  want  to  answer,  first,  the  position  of  my  friend  Mr.  Ruhm, 
of  Nashville.  Ilis  argument,  as  I  understand  it,  is  purely  upon 
the  question  of  exemption  from  taxation,  and  he  does  not  make 
it  very  clear  what  he  does  favor.  In  regard  to  the  exemption 
of  one  thousand  dollars'  w^orth  of  property,  there  are  a  great 
many  men  who  own  hundreds  of  thousands  of  dollars'  worth 
of  property  who  escape,  and  therefore  he  is  opposed  to  this 
resolution,  which  proposes  to  remedy  this  evil  as  much  as  pos- 
sible. I  submit  that  this  is  a  very  poor  argument.  The  parties 
charged  with  the  duty  of  assessing  and  collecting  the  revenue 
are  at  fault ;  it  is  not  the  fault  of  the  law  at  all.  This  much  is 
in  answer  to  Mr.  Ruhm's  argument.  In  the  next  place,  Mr. 
Vertrees  is  opposed  to  it  because  he  thinks  the  exemption 
should  apply  to  one  thousand  dollars'  worth  of  property,  with- 
out regard  to  its  character,  whether  real  estate  or  personal 
property.  Mr.  President,  the  Constitution  of  1870  provides 
that  all  taxes  shall  be  collected  uniformly,  but  in  the  next  line 
from  this  it  says,  "  but  there  shall  be  exempt  from  taxation  one 
thousand  dollars'  worth  of  property  in  the  hands  of  each  tax 
payer."  I  say  this  is  an  anomaly.  It  has  had  the  effect  for  the 
last  eighteen  years,  ever  since  the  adoption  of  the  Constitution 
of  1870,  of  withdrawing  from  taxation  at  least  seventy-five 
million  dollars'  worth  of  personal  property  that  ought  to  have 
contributed  its  share  toward  the  public  burden.  I  think  I 
might  say  one  hundred  and  seventy-five  million  dollars,  but  I 
^ut  it  at  the  low  figure  of  seventy-five  million  dollars.     Again, 
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who  are  the  beneficiaries  ?     Suppose  that  property  was  brought 
into  contribution.     Here  we  complain  about   our  inability  to 
meet  the   accrued   interest  on  the  public   debt,  and   our  ina- 
bility to  maintain  our  free  schools;  but  the  reason  is,  that  we 
inforce  a  system  of  exemption  by  which  the  very  people  who 
are  the  beneficiaries,  and  who  escape  taxation,  are  the  ones  that 
ought  to  pay  the  taxes.     Now,  in  answer  to  my  friend  McFar- 
land,  he  has  alluded  to  the  fellow  who  slips  over  here  from  Ala- 
bama or  Mississippi,  and  remains  here  for  a  few  years,  and  en- 
joys immunity  from  taxation,  and  then  slips  away,  and  he  would 
have  the  tax  assessed  on  the  real  estate.     No  man  can  dispute, 
that  in  proportion  as  you  exempt  personal  property  you  burden 
real  estate,  and  real  estate  is  the  source  of  most  of  the  wealth; 
hence  it  is,  I  think,  in  accordance  with  our  free  institutions  to 
encourage  in  every  way  the  settlement  upon  small  farms  of  the 
people.     It  is  in  accordance  with  the  interests  of  our  Govern- 
ment  to   encourage  and   help  the  people  in  acquiring  small 
farms,  and  thus  creating  a  community  of  interest.     By  doing 
this  it  makes  these  jay-birds  contribute  their  share  of  taxation, 
which  is  a  burden  upon  the  body  politic.     If  you  only  make 
one  tax,  and  that  a  land  tax,  the  next  thing  would  be  that  the 
Government  would  own  the  entire  land,  because  no  individual 
wants  to  invest  in  land  that  is  taxed  so  heavily. 

Mr,  3[cFarland. — I  disclaim  carrying  it  to  that  extent. 
Mt\  Fentress. — I  say,  that  carrying  it  to  its  legitimate  end,  it 
would  accomplish  this  result.  I  have  read  in  the  Century 
Magazine  where  this  thing  has  been  tried  in  some  parts  of 
Siberia,  where  the  entire  tax  is  levied  on  the  real  estate.  The 
consequence  is,  that  the  people  refuse  to  invest  in  real  estate, 
or  to  have  anything  to  do  with  it.  Why  ?  Because  it  is  taxed 
out  of  existence.  The  beauties  of  the  homestead  are  unknown. 
A  man  occupies  a  place  for  a  year,  and  then  leaves  it.  So  it 
will  be  here.  In  proportion  as  you  will  burden  real  estate  to 
exempt  personal  property,  in  the  same  proportion  you  will 
make  these  men  who  would  thus  be  driven  away  from  their 
land  of  no  benefit  to  the  community  or  to  the  public.  Col. 
Savage  has  given  rather  a  political  turn  to  some  of  his  remarks. 
The  object  of  our  Association  is  to  get  together  and  recommend 
the  modification  of  such  deficiencies  in  our  organic  law  as  we 
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think  necessary  in  our  judgment.  Here  we  are,  as  Col.  Savage 
says,  and  a  large  State  debt  upon  us,  with  three-fourths  of  the 
interest  to  meet  in  the  next  three  months. 

Mr,  Savage. — Seven  hundred  and  fifty  thousand  dollars  due 
the  1st  of  January. 

Mr.  Fentress. — Here  is  your  Governor  and  his  clerks  junket- 
ing over  the  State,  from  Xashville  to  Memphis  and  from  Mem- 
phis to  Nashville,  to  borrow  money  to  meet  the  accrued  interest 
on  the  debt.  Yet,  in  the  face  of  that,  we  are  going  ahead,  I 
think  for  eighteen  years,  and  exempting  seventy-five  million 
dollars'  worth  of  personal  property  from  taxation.  The  spirit 
of  the  Constitution  is  to  make  that  burden  fall  equally  upon  all 
men,  privileges  to  none,  exemptions  to  none.  Let  this  seventy- 
five  million  dollars  bear  the  burden  like  the  remainder,  and 
when  you  bring  it  into  contribution,  then  we  will  hear  no  more 
about  languishing  free  schools. 

Mr.  Riihm. — I  will  say  this,  that  the  argument  of  Mr.  Fen- 
tress shows  that  I  was  right,  and  as  Brother  Turner  has  iu8iste<i, 
the  tax  should  be  made  up  from  the  personal  property,  and  the 
deficiency  not  made  up  from  the  poor  men  who  don't  own  much 
property. 

Mr.  Fentress. — I  said  I  wanted  them  all  to  bear  their  part  in 
the  burden.  I  say  with  Mr.  McFarland,  that  we  should  not 
make  such  a  recommendation. 

Mr.  G-aat.  —  There  is  one  thought  it  seems  to  me  worthy 
of  some  consideration.  The  argument  as  made  thus  far 
that  the  class  benefitted  by  this  exemption  are  not  the  help- 
less, worthy  poor.  Is  that  true?  Suppose  you  analyze  this 
chiss  and  let  us  see  to  whom  the  exemption  does  apply.  How 
long  do  these  industrious,  worthy  poor  remain  in  such  a  condi- 
tion, and  are  not  worth  one  thousand  dollars'  worth  of  prop- 
erty ?  That  class  includes  a  large  mass  of  people  who  make 
money  and  spend  it,  and  do  not  try  to  save  any  thing.  Conse- 
quently I  say  that  the  argument  is  based  upon  a  wrong  as- 
sumption when  it  is  argued  that  the  major  part  of  the  class  is 
composed  of  the  worthy  poor.  Again,  I  think  it  is  bad  policy 
to  exempt  anybody  from  taxation.  I  am  in  favor  of  helping 
the  poor  man;  of  helping  to  educate  his  children,  or  in  fact, 
any  thing  else  that  he  is  not  able  to  do  himself,  but  I  think 
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every  citizen,  if  he  only  pays  five  cents  of  tax,  ought  to  do 
something.  Why?  Because  here  comes  up  a  proposition  to 
vote  a  subscription  of  five  hundred  thousand  dollars  for  a  rail- 
road, and  it  is  submitted  to  the  people.  Who  carries  that  prop- 
osition ?  Who  votes  that  tax  upon  the  people,  not  for  one  year, 
but  for  fifty  years?  You  find  a  large  mass  of  the  people  who 
do  not  expect  to  pay  a  cent  of  tax.  This  is  contrary  to  the 
fundamental  principles  of  our  government.  They  do  not  feel 
the  dignity  of  citizenship  unless  they  are  taxed  for  the  privilege 
of  exercising  its  rights,  and  what  we  tax  in  taxes  to-day  we 
give  back  to  them  to-morrow.  And  a  sound  public  policy 
would  be  that  what  we  take  from  them  to-day  we  should  give 
back  to  them  to-morrow. 

The  President. — The  question  is  upon  the  recommendation 
in  regard  to  the  exemption  of  personal  property  from  taxation. 
Those  in  favor  of  the  recommendation  make  it  known  by  say- 
ing aye.     The  ayes  seem  to  have  it. 

Division  called  for  when  it  was  ascertained  that  the  recom- 
mendation was  concurred  in. 

The  President. — We  now  come  to  something  more  practical. 
AVe  will  now  listen  to  a  paper  from  Mr.  Figuers  upon  the 
"Chancery  Pleadings  in  Tennesse."  Mr.  Wiltse  will  please 
take  the  Chair. 

Mr.  Figuers  reads  the  paper.     {See  Appendix) 

Mr.  IngersolL — Mr.  President:  We  are  rapidly  approaching 
the  time  in  Tennessee,  I  feel  sure,  when  there  will  be  some  rad- 
ical changes  made  in  our  Judiciary  system.  There  is  a  strong 
professional  tendency,  and,  indeed,  we  have  shown  it  in  our 
Association,  toward  a  single  Court  of  general  jurisdiction,  and 
there  is  also  an  equally  strong  tendency  toward  the  creation  of 
such  Courts  as  exist  in  what  are  known  as  the  "  Code  States." 
While  I  favor  a  single  Court,  I  shall  regret  to  see  the  introduc- 
tion of  Code  practice  into  Tennessee,  and  I  shall  regret  still 
more  to  see  the  attempted  obliteration  of  the  distinction  be- 
tween the  Law  and  Equity  Court  which  at  present  exists  amon^ 
ns,  and  has  existed  among  English-speaking  people  for  several 
hundred  years.  I  am  inclined  to  think  a  model  system  would 
be  a  system  of  Courts,  one  having  exclusive  jurisdiction  of 
questions  public  and  private,  and  the  other  of  all  matters  of 
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contract.  I  am  very  sure  I  would  not  confer  upon  the  Chan- 
cery Court  jurisdiction  in  matters  of  tort,  for  the  questions  in- 
volved in  questions  of  tort  are  better  triable  before  a  jury 
than  before  a  single  judge.  It  is  then  a  mixed  question  of  law 
and  fact,  but  commonly  a  question  of  fact  alone,  or  can  be  made 
so  by  proper  pleadings,  or,  if  the  pleadings  do  not  raise  a  single 
issue,  issues  of  fact  can  be  made  up  and  a  special  term  at  which 
it  can  be  tried  by  a  jury.  AVhat  I  wish  now  especially  to  im- 
press upon  the  Association  is  this :  I  do  not  desire  to  abandon 
the  so-called  Chancery  practice,  but  I  desire  to  see  it  improved 
and  reformed  materially,  and  wish  the  system  maintained  for 
the  administration  of  equity.  Our  old  Common  Law  ancestors 
worshipped  the  Common  Law  as  the  perfection  of  human  rea- 
son and  wisdom,  and  only  created  the  Equity  to  remedy  some 
of  the  defects  of  the  Common  Law  system.  It  became  a  neces- 
sity in  the  minds  of  the  most  intelligent  to  create  this  system 
of  Equity  and  an  Equity  Court  having  special  jurisdiction,  and 
they  specially  clothed  this  Court  with  Equity  jurisdiction.  The 
great  complaint  against  this  Court  is  that  mentioned  by  Mr. 
Figuers,  that  of  delay  and  complication ;  but,  gentlemen,  it  is 
not  possible  to  modify  the  law  so  that  every  man  shall  under- 
stand it  any  more  than  it  is  possible  to  modify  the  sciences  of 
astronomy,  geology,  or  chemistry.  Preparation  is  necessary  in 
order  to  understand  any  thing  as  complicated  as  the  law  is  in  a 
complex  civilization  like  ours.  But  I  think  very  much  may  be 
accomplished  by  the  strict  enforcement  of  our  Chancery  rules. 
I  think  the  administration  of  the  general  Chancery  rules  will 
result  in  bringing  about  a  change  in  the  condition  of  aflairs  as 
they  now  exist,  and  will  bring  about  the  condition  of  affuiri 
that  now  exists  in  Knox  County,  ?.  e.,  a  clean  docket,  compara- 
tively speaking,  where  you  will  not  find  a  case  that  has  been 
upon  the  docket  for  three  years,  and  where  you  will  not  find  a 
case  untried  that  has  been  upon  the  docket  two  years.  This 
was  brought  about,  in  a  great  measure,  by  the  Chancellor  form- 
ing, in  the  early  part  of  the  term,  a  Code  of  seventy-eight  rules 
of  practice,  in  addition  to  those  already  in  existence.  These 
were  not  rules  of  law,  but  rules  of  practice.  He  went  on  the 
spirit  of  the  Magna  Charta,  which  is:  I  am  bound  by  Magna 
Charta  not  to  delay  the  enforcement  of  justice.     And  again: 
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Justice  shall  be  administered  without  default  or  delay.  •  Hold- 
ing to  these  maxims  the  Chancellor  did  enforce  this  Code  of 
rules  in  such  a  way  as  to  give  the  lawyers  a  great  deal  of 
trouble,  and  to  bring  about  a  speed  not  before  known  in  the 
operation  of  Chancery  suits. 

31r,  Vertrees. — Did  not  our  Supreme  Court  bring  about  the 
same  result  ? 

Mr.  IngersolL — Yes,  sir,  perhaps ;  but  not  in  so  satisfactory  a 
way.  I  think  this  system  of  rules  may  not  be  necessary,  but 
at  the  same  time,  by  their  assistance,  he  may  be  able  to  bring 
about  a  speedier  trial  of  causes.  I  believe  it  is  possible  for  us 
to  bring  about  a  speedier  trial  in  the  Chancery  Court.  I  think 
the  same  complaint  might  be  made  against  the  Circuit  Court ; 
but  I  think  we  can  have  a  better  system  of  administering  jus- 
tice with  the  Chancery  Court,  properly  reformed,  because  of  its 
superior  excellence  by  a  determination  to  bring  about  a  speedy 
trial  of  causes  without  unnecessary  delay. 

Mr.  Clift, — I  think  the  paper  written  and  read  by  Mr.  Fig- 
uers  is  very  good  and  very  carefully  prepared,  and  suggest  a 
great  many  remedies,  and  I  think  we  should  have  a  Constitu- 
tional Convention.  I  would  like  to  make  this  motion :  I  move 
that  this  paper  be  referred  to  the  Committee  on  Judicial  Re- 
form, to  be  reported  upon  at  the  next  meeting  of  the  Associa- 
tion. 

Mr.  JRuhm. — I  desire  to  say  a  word  on  the  paper,  and  will 
be  as  brief  as  possible.  In  the  first  place,  I  want  to  correct 
history. 

The  President. — That  will  be  difficult  to  do. 

Mr.  Buhm. — My  correction  may  prove  not  to  be  of  great  im- 
portance, and  I  approach  the  subject  with  deference;  but  I 
want  to  correct  what  you  stated  as  history.  The  President 
made  the  remark  that  it  is  necessary  and  wise  that  the  distinc- 
tion between  the  systems  of  law  and  equity  should  be  kept  up, 
as  all  of  the  English-speaking  people  had  done  from  time  im- 
memorial, and  then,  assuming  that  the  English-speaking  peo- 
ple were  the  inventors  of  the  system  of  equity,  spoke  at  consid- 
erable length  in  that  strain.  When  I  first  commenced  to  study 
law  I  did  not  have  the  great  pleasure  I  have  since  had  of  be- 
coming familiar  with  any  of  the  principles  of  common  law.     I 
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studied. the  civil  law,  and  there  found  the  foundation  for  what 
we  80  much  admire  as  a  system  of  equity  jurisprudence-       T 
think  we  ought  to  keep  up  the  distinction,  but  I  think  we  niay, 
nevertheless,  make  the  other  reform  which  was  recommended 
yesterday  of  having  all  of  our  Courts  both  law  and  equity 
jurisdiction.     That  will  answer  all  purposes,  and  I  merely  wsLi\t 
to  place  myself  on  record  to  that  effect.     In  regard  to  the 
paper  of  Mr.  Figuers,  I  want  to  make  two  suggestions.     There 
are  two  points  made  by  him  that  struck  me  as  being  worthy  of 
notice.     He  said  that  "  he  who  w\\\  perfect  himself  in  law,  and 
become  to  some   extent  at  least  a  master  in   chancery,  will 
thereby  become  a  great  equity  lawyer."     I  think  that  is  a  great 
error  into  which  we  ought  not  to  allow  the  young  lawyers   of 
the  country  to  fall,  for  they  will  read  this  paper  in  the  report 
of  the  proceedings  of  this  Association. 

Mr.  Figuers, — The  man  who  reads  that  paper  will  say  it  is 
from  Mr.  Story. 

Mr.  Ruhm. — And  he  will  see  that  I  say  it  is  one  of  tlie 
unwise  things  Mr.  Story  said,  and  is  calculated  to  lead  youngs 
lawyers  astray.  The  equity  lawyer  will  try  to  perfect  himself 
in  form,  and  not  in  practice.  Now,  Mr.  Figuers,  I  think  it 
would  be  very  unwise  to  do  away  with  the  present  system  now 
practiced  by  the  Court  in  regard  to  the  mode  of  selling  real 
estate. 

Question  called  for. 

Mr.  Buhm.—l  move  that  the  address  of  Mr.  Figuers  be  re- 
ferred to  the  Committee  on  Jurisprudence  and  Law  Reform. 

Mr.  Wiltse. — The  subject-matter? 

Mr.  Ruhm. — For  the  purpose  of  reporting  on  the  subjects 
therein  contained. 

Motion  seconded. 

Motion  carried,  and  address  referred  to  said  Committee. 

Mr.  Gaut. — I  move  that  we  adjourn  until  2.30  o'clock  this  p.  m. 

Mr.  Ingersoll. — Let  me  suggest  that  we  have  a  quarter  of  an 
hour  left,  and  we  can  transact  some  further  business.  Mr. 
Ruhm  has  some  matter  to  present. 

Mr.  Ruhm. — Mr.  President:  I  feel  sorry  to  transgress  upon 
the  time  and  attention  of  this  Assocication  so  much.  But  as 
there  are  so  few  here,  I  will  refer  to  it.     I  refer  to  the  recom- 
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mendation  of  yesterday  to  the  Legislature.  While  I  admit 
that  we  have  the  right,  and  are  in  a  position  to  formulate  such 
a  recommendation,  that  it  is  right  and  ought  to  be  done  and 
accomplished,  yet  we  ought  to  be  careful  and  not  give  unnec- 
essary trouble  and  offense  to  the  members  of  the  Legislature 
in  making  such  recommendations.  I  refer  to  the  seventh 
recommendation,  which  is  as  follows:  "In  view  of  the  great 
amount  of  hasty,  unwise,  and  unconstitutional  legislation  that 
is  inflicted  upon  the  State,  a  Committee  of  three  should  be 
appointed  by  the  Governor,  and  confirmed  by  the  Senate,  to  be 
known  as  a  Committee  of  Revision,  to  whom  all  important 
legislation  should  be  referred  for  examination,  and  report 
before  the  same  is  finally  acted  upon  by  the  Legislature."  I 
would  like  very  much  to  have  such  a  measure  engrafted  upon 
the  statute  books,  and  think  nothing  would  insure  such  good 
legislation  as  this;  but  if  this  reaches  the  ear  of  the  legislator 
he  will  at  once  say,  "Do  you  think  it  is  becoming  the  dignity 
of  a  member  of  the  Legislature  to  have  a  lawyer  placed  above 
him,  and  act  as  his  master,  and  overlook  his  work  before  it  can 
become  a  law?"  Xow,  I  appeal  to  Col.  Savage  here,  whether 
he  thinks  it  is  possible  that  a  Tennessee  Legislature  would  ever 
enact  such  a  law.  I  tried  to  get  them  to  appoint  a  Committee 
of  three  men  when  I  was  in  the  Legislature,  and  I  could  not 
succeed  in  getting  it  done.  Besides,  you  know  none  of  their 
measures  can  become  laws  unless  the  Committee  of  the  Judi- 
ciary favors  it.  Now,  when  there  was  so  much  opposition  to 
having  a  Committee  of  this  kind  appointed,  said  Committee  to 
consist  of  the  members  of  the  Legislature,  you  can  see  that  it 
would  not  be  feasible  to  recommend  the  appointing  of  a  Com- 
mittee to  be  composed  of  persons  outside  of  the  Legislature. 
We  should  accompany  this  recommendation  with  something 
that  will  help  to  recommend  it  to  the  favorable  consideration  of 
the  Legislature,  for  instance:  "That  the  two  houses  should 
appoint  a  Revisory  Committee,  to  whom,  before  their  passage, 
all  laws  shall  be  referred  with  a  view  to  examination,  and  re- 
port on  same  with  regard  to  constitutionality,  etc. 

Mr.  Vertrees, — Is  not  that  one  of  the  duties  of  the  Judiciary 
Committee  ? 

Mr.  Ruhm. — Xo,  sir;  the  Judiciary  Committee  has  only  re- 
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ferred  to  it  certain  measures.  The  object  of  this  is  to  refer 
every  law  to  the  Committee,  for  the  purpose  of  seeing  if  it  is 
correct,  if  there  is  any  ambiguity,  and  if  it  is  constitutional - 
This  certainly  is  not  as  radical  a  recommendation  as  tlie 
first.  I  know  when  I  introduced  a  similar  one  into  the 
Legislature  the  Republicans  unfortunately  left,  and  we  had  no 
Legislature,  and  afterward  the  Democrats  as  unfortunately  left 
too. 

Mr,  Savage, — The  gentleman  appeals  to  me.  I  have  been  in 
the  Legislature  some.  I  have  been  there  three  times.  When- 
ever they  say  to  go,  I  go.  I  say  that  there  is  not  a  man  in  the 
world  that  wants  an  overseer  over  him.  When  you  talk  about 
putting  that  Committee  over  the  Legislature,  I  say  to  you  that 
they  will  not  have  it.  The  Judiciary  Committee  is  a  Revisory 
Committee.  They  have  a  right  to  report  on  every  measure 
that  comes,  and  are  selected  in  view  of  their  peculiar  knowl- 
edge and  fitness  for  such  a  position.  They  are  elected  as  the 
best  men  from  among  the  people,  and  I  say  to  attempt  such  a 
thiug  as  this  recommendation  proposes  will  do  no  good.  I 
know,  and  I  think  my  friend  Mr.  Ruhm  will  perhaps  remember, 
that  I  was  a  kind  of  a  Judiciary  Committee.  I  took  my  place 
near  the  Speaker's  desk,  and  when  a  bill  came  up  on  the  thii'd 
reading  that  I  thought  was  unconstitutional  I  called  attention 
to  it.  I  say  the  idea  is  wrong,  that  we  should  supply  the  de- 
ficiency of  the  Legislature  by  getting  three  extras  outside  of  it. 
How  are  we  to  get  them?  How  are  we  to  be  bound,  or  how  is 
anybody  to  be  bound  by  their  action?  If  the  Legislature  gets 
into  trouble,  let  them  get  three  lawyers  to  help  them  out  if  they 
so  desire.  It  is  the  duty  of  the  Judiciary  Committee  to  do 
what  you  want  this  Committee  to  do.  It  is  right  for  us  to  do 
what  we  can  constitutionally  to  remedy  the  evils  of  our  legis- 
lation, but  I  say  there  is  practically  nothing  in  the  Constitution 
that  authorizes  such  a  thing  as  that,  no  matter  how  ignorant 
they  may  be;  there  is  no  authority  in  the  Constitution  for  such 
an  act,  and  I  do  not  think  you  can  get  a  Committee  of  three 
men  to  do  this. 

Motion  that  the  original  recommendation  be  amended  so  as 
to  read,  "The  two  houses  shall  each  appoint  a  Revisory  Com- 
mittee from  their  own  body,  with  a  view  to  examining  all  the 
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measures  presented  to  the  houses  for  consideration,  in  regard 
to  constitutionality,  phraseology,  and  ambiguity." 

3/r.  Stokes. — You  have  just  heard  the  substitute.  I  now 
want  to  make  a  motion  to  lay  the  substitute  and  the  original 
motion  on  the  table. 

The  President. — After  the  reconsideration  you  can  do  that. 

3Tr.  Stokes. — The  original  only  is  now  before  the  Associa- 
tion, and  I  move  a  reconsideration  of  the  action  of  yester- 
day in  recommending  a  Revisory  Committee. 

Motion  seconded  and  carried  reconsidering  the  action  of  the 
Asociation. 

Mr.  Ruhm. — If  that  is  a  reconsideration,  then  I  now  insist 
on  my  former  motion,  and  offer  this  as  a  substitute  for  the  first 
proposition. 

Mr.  Stokes. — My  motion  is  to  lay  on  the  table. 

Mr.  Ruhm,. — Now,  I  have  the  right  to  make  my  proposition 
in  such  a  way  that  it  will  come  up  in  connection  with  the  other 
proposition.  But  it  is  not  before  the  house  until  after  the 
proposition  now  before  the  house,  which  is  pending  a  motion 
to  reconsider  a  motion,  and  the  whole  motion  is  now  before  the 
house. 

Mr.  Stokes. — I  did  not  understand  your  motion  to  receive  a 
second. 

The  President. — The  motion  did  receive  a  second,  and  now 
Mr.  Ruhm's  motion  to  substitute  in  lieu  of  this  original  motion 
is  now  before  the  Association. 

Mr.  Stokes. — Mr.  Ruhm's  motion  was  to  amend  by  offering 
his  as  a  substitute. 

Mr.  Wiltse. — I  move  that  the  Association  indefinitely  post- 
pone the  consideration  of  both  the  questions. 

Motion  seconded  and  carried,  and  both  matters  postponed 
for  consideration. 

Tbe  President. — We  are  now  ready  to  hear  the  report  of 
the  Committee  on  Legal  Education  and  Admission  to  the  Bar. 

Mr.  McFarland. — I  will  state  that  there  was  a  Committee  ap- 
pointed to  draft  a  series  of  recommendations  on  this  subject, 
but  that  Committee  has  never  reported,  and  the  matter  had 
gone  over,  and  I  have  reported  as  follows : 
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To  the  Bar  Association  of  Tennessee: 

This  Committee  adopts  and  resubmits  the  report  of    same 
Committee  presented  at  the  meeting  in  1887,  recommending   a 
statute  which  shall  authorize  the  issuance  of  a  license  to    prac- 
tice law  in  the  State  of  Tennessee  to  a  student  by  the  Supreme 
Court  of  the  State  alone,  upon  a  full  examination  by  them   in 
open  Court,  and  then  only  upon  the  applicant  producing  a   cer- 
tificate from  the  County  Court  of  the  county  of  his  residence 
that  he  is  twenty-one  years  old,  and  is  of  unimpeachable  moral 
character;  and  also  a  certificate  from  the  Chancellor  of  his  Dis- 
trict, and  a  certificate  from  the  Judge  of  his  Circuit,  that  he  has 
diligently  studied  law  under  some  reputable  lawyer,  or  in  some 
law  school,  or  partly  in  each,  for  the  space   of   at  least  two 
years  altogether;  and  that  after  a  thorough   examination    of 
him  as  to  his  knowledge  of  law,  and  inquiry  as  to  his  moral 
character,  they  each  are  of  opinion  that  he  is  properly  qualifi.ed 
to  practice  law. 

This  Committee  further  recommends  that  persons  removing" 
to  this  State  with  license  from  other  States  shall  also  be  re- 
quired to  obtain  license  from  the  Supreme  (^ourt  of  Tennessee 
upon  same  certificate  as  to  character  as  is  required  of  students, 
and  upon  such  examination,  as  to  qualification,  as  the  Supreme 
Court  may  deem  necessary. 

We  further  recommend  that  the  Committee  on  Legal  Educa- 
tion and  Admission  to  the  Bar,  appointed  for  the  ensuing  year, 
be  charged  with  the  duty  of  preparing  a  statute  embodying  the 
above,  and  having  same  introduced  in  the  next  Legislature  of 
Tennessee,  and  that  it  accompany  the  same  by  such  argument 
or  memorial  as  they  may  deem  proper  to  induce  its  passage. 
Respectfully  submitted, 

L.  B.  McFarland,  Chairman, 

These  things  were  in  the  report  of  last  year,  but  it  was  thought 
did  not  cover  the  exigencies  of  the  case.  I  have  just  submitted 
the  report  of  last  year,  except  the  second  clause,  covering  the 
case  of  persons  removing  here  from  other  States. 

Mr.  Turner. — I  move  that  the  report  be  received,  and  the 
recommendations  of  the  Committee  concurred  in. 

Mr.  Gaut. — Mr.  President:  I  was  not  present  at  the  meeting 
of  the  Association  last  vear,  and  did  not  have  the  benefit  of 
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the  full  argument ;  but  it  strikes  me  that  the  Supreme  Court  will 
not  undertake  the  duty  of  examining  law  students,  and  if  it 
does  they  will  not  perform  it  with  any  thing  like  the  thorough- 
ness with  which  it  ought  to  be  performed.  It  seems  to  me  a 
better  way  would  be  to  have  them  appoint  a  Commission  for 
that  purpose. 

The  President. — Is  it  recommended  to  leave  to  the  Supreme 
Court  the  labor  of  examining  applicants  for  admission  to  the 
bar. 

Mr.  Savage. — The  question  is,  will  they  take  the  labor  to 
doit? 

Mr.  Morris. — They  will  do  it  as  much  as  the  other  Courts 
now  do. 

Motion  seconded  and  carried,  and  recommendation  unani- 
mously approved. 

The  President. — I  want  to  say  to  the  gentlemen  that  I  do 
not  deem  it  proper  that  a  committee  should  be  appointed,  inas- 
much as  there  is  no  Legislature  in  session. 

Mr.  McFarland. — I  move  that  we  resolve  ourselves  into  a 
committee  of  the  whole  to  eat  dinner. 

Motion  seconded  and  unanimously  carried. 


AFTERNOON  SESSION. 


The  Association  called  to  order  at  3  o'clock  p.  m.,  by  the 
President. 

The  President. — The  first  thing  for  the  afternoon  is  the  re- 
port of  the  other  Standing  Committees.  We  have  had  reports 
from  the  Committees  on  Jurisprudence  and  Law  Reform  and 
Judicial  Administration  and  Remedial  Procedure.  The  next 
Committee  is  the  Committee  on  Grievances. 

Mr.  Morris. — I  will  make  a  verbal  report.     I  understand  that 
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the  otlier  members  of  the  Committee  have  had  nothing  to  re- 
port, and  consequently  we  have  no  written  report,  not  because 
there  is  nothing  to  report,  but  because  the  Committee  did  not 
act  on  them.  The  sun  shines  on  the  just  and  on  the  unjust 
alike. 

The  President. — Having  heard  the  report  of  the  Committee 
on  Grievances,  what  will  the  Association  do  in  reference  to  the 
Bubject-matter  oftered  in  it,  or  omitted  from  the  report? 

Mr.  Bryan, — Does  the  Chairman  of  that  Committee  make 
no  recommendations? 

A  voice — None. 

Mr,  Bryan. — Then  I  suppose  we  may  proceed.  Motion  that 
the  report  of  the  Committee  be  received. 

Motion  seconded. 

Mr,  Morris, — That  has  been  the  report  of  the  Committee  in 
a  great  many  cases. 

The  President. — The  next  report  is  from  the  Committee  on 
Publication. 

Mr,  Pilcher, — As  Chairman  of  that  Committee,  the  onlr 
thing  we  have  to  report  is,  that  we  have  published  the  Minutes 
of  the  last  meeting,  and  consequently  I  have  not  made  a  writ- 
ten report.  I  remark  in  connection  with  the  report,  however, 
that  we  exercised  all  the  care  we  could,  but  that  some  iinira- 
portant  •mistakes  jhkte  bre*pt3jitt)tli^. -r^rpopt  that/ 1  regret  very 
much,  r  hope  ttie"  tn^Bm^B  ^Vho  are* riot* repoHed  correctly 
will  feel  disposed  to  excuse  the  mistakes,  as  there  is  no  matter 
in  connection  with  them  that  is  perhaps  of  sufficient  impor- 
tance to  call  attention  to  them.  I  would  say  that  it  takes  a 
great  deal  of  work  to  bring  out  the  Minutes,  and,  as  a  matter 
of  fact,  as  soon  as  all  material  was  in  the  hands  of  the  Commit- 
tee, they  went  to  work  with  all  reasonable  speed  to  get  the  re- 
port out.  I  think  it  is  of  special  importance  that  the  Associa- 
tion shall,  by  some  rule,  fix  and  make  arbitrary  the  time  within 
which  the  Minutes  shall  be  published.  While  I  have  nothing 
matured,  I  would  suggest  that  this  is  a  matter  that  should 
properly  come  under  the  consideration  of  the  Association,  and 
ought  to  be  acted  upon.  It  was  suggested  yesterday  that  there 
ought  to  be  some  time  fixed  within  which  the  Minutes  should 
be  published.    In  all  probability  the  delay  for  last  year  was  more 
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objectionable  than  it  will  be  again,  as  the  leading  subject  at  the 
last  meeting  was  on  the  subject  of  a  Constitutional  Amend- 
ment, and  a  great  many  people  were  anxious  to  see  the  discus- 
sion. While  the  same  thing  would  not  apply  this  year,  or 
perhaps  any  other  year,  yet  still  I  think  it  is  a  matter  of  suffi- 
cient importance  to  have  a  rule  requiring  the  publication  within 
a  certain  time. 

Mr.  Stokes. — I  would  like  to  hear  Mr.  McFarland  on  this 
subject.  I  suggest  that  he  be  permitted  to  rise  on  a  question 
of  privilege. 

Mr.  McFarland. — I  will  say  that  from  my  experience  last 
year,  I  do  not  desire  tp  have  any  thing  more  to  do  with  it. 

The  President. — What  will  you  do  with  the  subject-matter 
of  the  report  of  the  Committee  on  Publication  ?  Do  you  desire 
to  take  any  action  in  regard  to  it? 

Mr.  Gainers. — I  move  that  the  Committee  on  Publication  have 
till  the  first  of  the  following  January  to  get  out  the  proceedings 
of  the  Association.  I  believe  I  was  on  the  Committee  this  last 
year,  but  I  did  not  know  any  thing  about  it  until  I  received  a 
copy  of  the  proceedings.  I  do  not  know  who  is  to  blame  in 
the  matter. 

Mr.  Pilcker. — I  will  say  that  we  succeeded  in  getting  four 
of  the  members  of  the  Committee  together — Mr.  Bryan,  Mr. 
Robt.  Jackson,  and  Mr.  Bradford.  We  could  not  get  hold  of 
Mr.  Gaines  at  the  time.  There  had  been  so  much  delay  in  get- 
ting the  matter  into  the  hands  of  the  Committee  that  we  thought 
we  had  better  go  ahead.  We  tried  to  get  Mr.  Gaines,  but 
could  not  do  so. 

Mr.  Figuers. — Is  this  a  Standing  Committee  ? 

The  President. — Yes,  sir. 

Mr.  Figaers. — It  seems  to  me  they  ought  to  be  at  one  place. 

The  President. — They  are. 

A  Member. — What  is  the  use  of  putting  it  oft'  till  the  first  of 
January  ? 

Mr.  Gaines. — The  President  made  some  such  suggestion  in 
his  address. 

Mr.  Stokes. — I  think  the  resolution  embodied  the  suggestions 
in  the  address.  If  in  order  here,  I  have  a  small  matter  to  bring 
up  which  was  embodied  in  the  President's  address.     It  is  that 
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the  Committee  on  Publication  shall  publish  the  report  of  the 
proceedings  of  the  annual  meeting  of  the  Association,  which 
shall  ill  no  case  be  delayed  beyond  Christmas. 

Mr.  Gaines. — Does  that  mean  Christmas  day  or  week? 

Mr.  Stokes. — It  means  Christmas  day. 

Mr.  Gaines. — It  will  take  these  four  men  all  the  time  to  get 
it  out.     I  think  they  do  well  to  get  it  out  at  all. 

Mr.  Figuers. — It  seems  to  me  that  six  months,  the  time  at 
which  the  minutes  are  to  be  brought  out,  is  a  long  way  oft". 

Mr.  Stokes^ — I  think  it  could  very  easily  be  done  by  the  first 
of  December. 

Mr.  Morris. — Make  it  the  first  of  December. 

Moved  and  seconded  that  the  Committee  on  Publication  be 
instructed  to  make  publication  of  the  proceedings  of  each 
meeting  not  later  than  the  first  of  December. 

Mr.  Bryan. — The  matter,  it  seems  to  me,  before  the  Associa- 
tion is  action  upon  the  report  of  the  Committee,  and  then  to 
change  the  By-laws  and  Constitution.  I  did  not  understand 
the  Chairman  whether  he  made  such  a  recommendation  or  not; 
but  preceding  that  there  should  be  a  motion  to  receive  the 
report  of  the  Committee,  and  until  that  is  done  the  matter  is 
not  properly  before  the  house. 

The  President. — The  Chair  understands  a  verbal  recommen- 
dation was  made  by  Mr.  Stokes. 

Mr.  Pilcher. — I  second  that  motion. 

Mr.  Bonner. — I  desire  to  say  in  regard  to  the  delay  in  publica- 
tion that  there  were  several  causes  for  it.  The  main  trouble 
was  that  each  one  of  the  gentlemen  had  to  withdraw  his  paper 
for  correction,  and  some  of  them  insisted  on  the  proof  being 
sent  to  them  for  revision.  Unless  the  Committee  is  to  have 
the  power  to  say  that  all  matter  shall  be  in  its  hands  by  a 
certain  time  it  cannot  be  done.  Four  years  of  experience 
have  taught  me  how  this  is.  Unless  the  Committee  has  this 
power,  and  is  authorized  to  close  down  upon  the  articles,  it 
will  not  do  much  good ;  but  if  that  authority  is  conferred  upon 
them,  then  I  heartily  approve  of  the  resolution,  because  I  want 
a  time  fixed,  and  then  I  can  say  to  the  gentlemen  who  want  to 
withdraw  their  articles  that  they  will  have  to  be  in  by  a  certain 
time.     If  I  were  to  refuse  without  this  power  being  conferred 
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upon  me,  it  would  place  me  in  a  very  unpleasant  position. 
Another  cause  is  that  it  takes  the  stenographer  some  time  to 
transcribe  his  notes  in  the  midst  of  his  other  business.  In  one 
case  the  stenographer  was  taken  very  ill,  and  it  was  four  months 
before  he  was  able  to  give  me  any  material.  Frequently  the 
members  of  the  Association  do  not  appreciate  the  trouble  the 
Secretary  has  in  getting  the  matter  collected  and  prepared  for 
publication. 

Mr.  Colyar, — I  will  take  the  point  made  by  the  Secretary. 
If  you  are  going  to  allow  the  lawyers  to  take  their  papers  and 
keep  them  four,  three,  or  two  months  it  will  cause  a  delay ;  but 
say  a  lawyer  is  at  Memphis,  or  at  Knoxville,  in  East  Tennessee, 
and  the  mails  go  there  in  thirty-six  hours.  Certainly  a  lawyer 
ought  not  to  need  more  than  a  day  or  two  to  correct  his  proof. 
I  know  when  a  man  works  in  the  newspaper  business  he  goes 
to  work  at  night,  and  has  the  matter  in  the  paper  in  the  morn- 
ing, and  has  reading  matter  in  it  equal  to  two  full  volumes.  I 
want  to  clothe  the  Secretary  with  power  to  require  it  to  be  in 
by  a  certain  time,  and  then,  if  they  do  not,  let  him  go  ahead 
with  the  work. 

The  Secretary. — I  want  to  say  to  Col.  Colyar  that  when  gen- 
tlemen keep  the  proof  for  sixty  days  before  they  send  the  pa- 
per back  it  is  rather  slow  work. 

Mr.  Pilcher. — I  do  not  think  the  Secretary  has  the  power  to 
withhold  papers.  Let  it  say  that  the  papers  shall  be  in  by  a 
certain  time,  and  that  covers  the  ground,  and  if  they  are  not  in 
by  that  time  the  Secretary  is  not  responsible  for  it. 

The  President. — All  those  in  favor  of  the  motion  of  Mr. 
Stokes,  that  the  publication  shall  be  made  promptly,  and  in  no 
case  delayed;  after  the  first  of  December,  vote  aye. 
Resolution  adopted. 

Mr.  Gaines. — What  is  the  Secretary  to  do  if  a  man  has  the 
proof  of  his  paper,  and  does  not  return  it  before  the  time  speci- 
fied ?     Is  he  not  to  be  allowed  to  send  it  at  all  ? 

The  President. — That  is  a  matter  in  the  hands  of  the  Sec- 
retary and  Committee. 

Mr.  Wiltse. — I  would  like  to  suggest  that   the   Committee 
publish  a  sufficient  number  of  copies  of  the  proceedings  of  the 
Association  to  furnish  each  member  of  the  Legislature  with  one. 
8 
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Mr.  Ruhm. — I  think  the  proper  course  would  be  to  publish  a 
sufficieut  number  to  send  one  to  each  lawyer  in  the  State. 

Mr.  Morris. — You  mean  to  each  member  of  the  Association  . 

Mr.  Ruhyn. — I  mean  to  every  lawyer  in  the  State.  I  believe 
that  would  serve  the  purpose  of  not  only  calling  attention  to 
the  changes  we  have  been  discussing,  but  also  to  the  usefulness 
of  the  Association,  and  the  advantage  it  would  be  for  eacb. 
lawyer  to  become  a  member  of  the  Association,  and  attend  its 
meetings.  I  do  not  understand  why,  but  am  very  sorry  that 
from  some  cause  the  present  meeting  is  very  slimly  attended. 
It  is  certainly  worth  the  while  of  every  lawyer  of  Tennessee  to 
be  a  member  of  the  Bar  Association.  Outside  of  the  general 
results  of  being  a  member  of  the  Association,  and  the  benefits 
accruing  therefrom,  I  will  mention  one  special  benefit  conferred 
upon  the  member,  or  that  may  be  conferred.  For  instance, 
every  member  of  the  Association  has  a  right  to  be  elected  its 
President,  and  to  be  President  of  the  Tennessee  Bar  Associa- 
tion seems  to  have  proven  to  be  the  stepping-stone  to  other  of- 
fices. Every  man  who  has  occupied  that  position  has,  soon 
after,  stepped  into  a  high  ofiice.  We  notice  that  the  first  gen- 
tleman who  occupied  that  position  was  Judge  Cooper,  who  was 
made  or  elected  Justice  of  the  Supreme  Court.  Mr.  Estes  is  now 
Chancellor  in  Memphis.  Our  next  President  is  Chancellor  in 
Nashville.  Our  fourth  President  occupies  the  position  of  Asso- 
ciate Justice  of  the  Supreme  Court  of  Tennessee.  I  will  not 
mention  the  name  of  the  next,  because  he  belongs  to  the  Repub- 
lican party,  and  there  is  no  chance  for  him  to  get  an  office  [ap- 
plause and  laughter].  Last,  but  not  least,  the  fact  that  a  gen- 
tleman of  high  legal  attainments  occupied  the  honorable  posi- 
tion of  President  of  the  Bar  Association  of  Tennessee  (I  refer 
to  Judge  John  W.  Judd)  has  directed  the  attention  of  Mrs. 
Cleveland  to  him,  and,  because  of  his  peculiar  fitness  for  such 
a  position,  she  has  appointed  him  Chief  Justice  for  the  Terri- 
tory of  Utah.  Our  present  President  goes  out  a  year  too  soon 
for  the  office  of  Supreme  Judge.  If  he  had  waited  till  next  year 
he  would  have  been  in  time  to  become  an  officer  or  a  candidate 
for  an  office.  I  think  each  lawyer  ought  to  know  the  great 
benefits  that  might  accrue  to  him  from  being  a  member  of  this 
Association,  and  therefore,  as  we  have  plenty  of  money  to  do 
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it  and  have  enough  left  to  pay  for  the  banquet  to-night,  I  move 
that  we  have  enough  copies  of  the  proceedings  of  the  Associa- 
tion published  to  send  one  to  each  member  of  the  Bar  in  Ten- 
nessee. 

Motion  seconded. 

The  President. — Mr.  Ruhm  seems  anxious  to  dispose  of  the 
funds  of  the  Association  by  publishing  enough  copies  of  the 
proceedings  of  the  Association  to  send  one  to  each  member  of 
the  Bar,  whether  he  is  a  member  of  the  Association  or  not. 

Mr.  Cohjar. — We  ought  to  have  had  a  reporter  to  report  his 
speech. 

The  President. — His  speech  will  be  reported. 

Mr,  Ruhm, — I  said  that  for  that  reason.  That  explains  the 
reason  Col.  Colyar  has  not  been  heard  from  more.  He  did  not 
know  the  speeches  were  reported. 

Mr.  Turner, — I  very  heartily  agree  with  the  motion  made  by 
Brother  Ruhm.  I  think  this  should  be  done.  It  is  something 
I  have  been  thinking  of  a  great  deal,  and  think  it  would  serve 
to  bind  the  members  of  the  Bar  more  closely  together. 

The  President. — You  leave  it  with  the  Committee  to  say 
how  many  numbers  shall  be  printed? 

Mr,  Huhm, — Yes,  sir. 

The  Secretary, — I  will  say,  for  the  information  of  the  Associa- 
tion, that  the  cost  of  getting  out  an  edition  of  five  hundred 
copies  containing  a  report  of  the  entire  proceedings  will  be 
about  two  hundred  and  eight  dollars.  The  printers  charge  pri- 
marily for  the  cost  of  setting  up  the  type,  as  the  cost  of  paper, 
etc,  is  not  much.  What  an  edition  of  say  fifteen  hundred 
would  cost  I  cannot  say,  but  should  think  from  five  hundred  to 
six  hundred  dollars. 

Mr,  Owiiby, — How  many  pages  were  in  the  report  this  year? 

The  President. — One  hundred  and  eighty-eight. 

Mr,  Figuers. — The  additional  cost  would  not  be  over  one  hun- 
dred and  fifty  dollars. 

Mr,  Colyar, — The  postage  in  sending  them  out  will  be  at  least 
five  cents  on  each. 

Mr,  McFarland. — In  fifteen  hundred  additional  ? 

The  Secretary, — No,  but  the  postage  this  year  was  five  cents 
each.     I  will  state  that  I  have  been  sending  out  two  copies  to 
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each  member,  supposing  that  he  would  preserve  one  copy  for 
binding  and  give  the  other  to  the  lawyer  whom  he  expected 
would  use  it  to  the  best  advantage.  It  is  useless  to  talk  about 
increasing  the  membership  unless  the  members  will  induce 
other  lawyers  to  cast  their  lot  in  with  us.  I  will  state  to  the 
gentlemen  that  we  have  on  hand  now  about  nine  hundred  and 
twenty-five  dollars.  There  remains  still  due  the  Association 
four  hundred  dollars,  and  of  that  we  will  be  able  to  collect 
three  hundred  and  twenty -five  dollars.  That  being  so,  we  would 
have  twelve  hundred  dollars  out  of  which  to  pay  the  cost  of  the 
banquet  and  apply  to  the  publication. 

Mr.  Figuers. — I  want  to  make  a  suggestion  to  the  Commit- 
tee. Mr.  Ruhm's  suggestion  was  to  send  one  copy  to  every 
lawyer  in  the  State,  fifteen  hundred  in  all.  We  know  in  every 
town  there  are  a  large  number  of  men  called  lawyers  who  are 
not  engaged  in  it  at  all.  I  do  not  think  we  ought  to  waste  our 
time  and  money  in  sending  our  literature  to  them.  I  think  it 
would  be  well  to  send  to  some  lawyer  in  each  town  and  let  him 
distribute  it  to  such  as  should  have  it.  There  are  in  each  town 
a  large  number  of  men  called  lawyers  who  do  not  practice  at 
all. 

i¥r.  Colj/ar. — To  be  serious,  I  do  not  think  we  ought  to  spend 
this  money  in  this  way  at  all.  While  there  are  a  good  many 
lawyers  who  would  read  it  carefully,  there  are  a  great  many 
men  who  would  not  read  it  at  all.  They  would  not  pay  any 
attention  to  this  pamphlet  at  all.  Do  not  care  anything  about 
the  Bar  Association.  I  want  to  qualify  this  resolution  in  some 
way.  I  say  to  let  the  committee  publish  such  a  number  as  they 
see  proper.  There  are  a  good  many  lawyers  over  the  State 
who  would  be  benefitted  by  giving  them  a  copy,  and  there  are 
a  good  many  who  would  pay  no  attention  to  it  at  all,  and  it 
would  just  be  money  thrown  away  to  send  them  a  copy.  There- 
fore I  move  to  amend  Mr.  lluhm's  motion  in  that  way.  Let 
the  Committee  publish  such  a  number  as  they  see  proper  in  ad- 
dition to  what  is  needed  for  the  use  of  the  members  of  the  As- 
sociation. 

The  President. — The  amendment  to  Mr.  Ruhm's  motion  is 
to  leave  the  number  of  additional  copies  to  the  discretion  of 
the  Committee. 
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On  motion  the  amendment  was  adopted. 

The  President. — The  question  is  now  upon  the  original 
motion. 

Mr.  Bonner. — I  would  suggest  upon  the  original  motion  that 
some  additional  expense  will  necessarily  be  incurred  this  year 
outside  of  the  publication.  It  is  contemplated  to  present  to  the 
Legislature  a  memorial  in  regard  to  calling  a  Constitutional 
Convention,  and  necessarily  we  will  have  to  have  printed  a 
large  number  of  circulars.  Of  course  I  merely  make  this  sug- 
gestion to  let  you  know  that  there  are  other  things  that  have 
to  be  provided  for,  and  I  mention  these  things  now  so  that  you 
may  know  how  we  stand. 

The  President. — The  motion  before  the  house  is,  that  the 
Committee  on  Publication  have  the  discretion  to  publish  a 
sufficient  number  of  copies  of  the  proceedings  of  this  Asso- 
ciation to  distribute  one  to  each  lawyer  in  the  State.  Those 
favoring  the  motion  will  vote  in  the  affirmative. 

Motion  prevails,  and  resolution  adopted. 

The  President. — The  next  thing  before  the  house  is  the  re- 
ports of  the  Special  Committees. 

Mr.  Pilcher. — We  have  not  acted  on  the  report  of  the  Com- 
mittee on  Publication  yet. 

The  President. — What  will  you  do  with  the  oral  report  of 
the  Committee  on  Publication? 

Motion  offered  and  seconded  that  the  report  be  received. 

Motion  prevailed,  and  report  received. 

Tub  President. — The  next  thing  is  the  reports  of  the  Special 
Committees.  I  do  not  know  that  we  have  any  Special  Com- 
mittees, unless  it  would  be  proper  to  call  those  members  of  this 
Association  we  sent  as  delegates  to  the  American  Bar  Associa- 
tion.    We  will  hear  a  report  from  them. 

Mr.  Morris. — I  submit  this  report  as  a  delegate  from  this 
Association  to  the  American  Bar  Association.  Will  say  that 
Association  favored  the  idea  of  holding  the  meetings  of  the 
Association  at  different  places,  because  of  the  interest  that 
would  be  felt  at  these  different  places  where  the  meetings  were 
held.    This  was  the  policy  of  the  National  Bar  Association  also : 
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To  the  Bar  Association  of  Tennessee: 

I  respectfully  submit  the  following  report  as  delegate  from 
this  Association  to  the  American  Bar  Association,  at  its  annual 
meeting,  August,  1887 : 

It  is  to  be  regretted  that  the  Hon.  Xenophon  Wheeler  and 
Judge  W.  C.  Fowlkes,  owing  to  the  press  of  other  engage- 
ments, were  unable  to  attend  and  represent  this  Association 
along  with  myself. 

The  meeting  of  the  American  Bar  Association,  held  August 
the  17th,  18th,  and  19th,  1887,  was  its  tenth  annual  meeting, 
and  there  were  in  attendance  about  one  hundred  and  fifty 
members  and  representatives  of  local  Councils  or  State  Bar 
Associations.  The  entire  membership  of  the  Association  is 
seven  hundred  and  fifty-one;  of  these  only  fourteen  are  from 
Tennessee. 

The  meeting  was  held  at  Saratoga  Springs,  New  York, 
where  it  has  been  held  annually  for  several  years  past. 

En  passant,  the  writer  questions  the  policy  of  holding  the 
meeting  every  year  at  the  same  place,  but  thinks  greater  inter- 
est and  eflSciency  would  be  attained  by  holding  it  in  dift'erent 
sections  of  the  country,  and  thus  arouse  local  and  sectional 
interest.  This  is  to  be  the  policy  of  the  National  Bar  Associa- 
tion, a  new  candidate  for  public  favor,  and,  by  the  way,  one  of 
the  ablest  and  strongest  members  of  the  American  Bar  Asso- 
ciation," and  its  first  President,  was  made  the  President  of  the 
National  Bar  Association,  at  its  first  meeting,  held  recently.  I 
refer  to  Hon.  Jas.  0.  Broadhead,  of  Missouri,  and  rightly  named 
he  is,  for  he  has  a  remarkably  broad  head,  physically  and  intel- 
lectually. His  speeches  at  the  last  Bar  meeting  were  charac- 
terized by  great  insight,  force,  and  clearness,  and  were  more 
pleasing  to  me  than  those  of  any  other  member. 

Asking  pardon  for  this  little  digression,  I  will  proceed  with 
the  report  in  hand. 

The  meetings  were  held  in  what  is  called  Putnam's  Music 
Hall,  a  small  audience  room,  and  constructed  after  the  manner 
of  a  theater.  The  President  and  other  oflicers  sitting  high  up 
and  apart  from  the  other  members,  upon  the  stage.  When  a 
member  wished  to  speak  or  make  a  motion,  he  would  arise  and 
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stand  at  his  seat.  The  whole  arrangement  is  calculated  to  im- 
press one  as  being  very  formal  and  stift*.  There  was  very  little 
movement  among  the  members,  and  not  more  than  a  dozen  or 
two  in  attendance  at  any  session  from  the  general  public.  In 
fact  there  was  nothing  about  it  that  the  boys  would  call  a 
*' picnic."  It  was  truly  a  gathering  of  very  grave  '^  Seigniors," 
and  most  of  the  topics  were  rather  dryly  discussed;  fire,  wit, 
and  action  being  greatly  lacking.  On  the  whole  the  impres- 
sion is  made  upon  you  that  things  are  run  in  a  rut.  There  is  a 
great  deal  of  cut  and  dried  work ;  and  the  writer,  without  know- 
ing the  facts,  believes  that  the  National  Bar  Association  is  the 
outgrowth  of  and  a  rebellious  protest  against  the  methods  of  the 
old  Association.  These  criticisms  are  made  in  all  friendliness, 
and  I  hope  are  not  the  outgrowth  of  any  feeling  that  the  tran- 
scendent merits  of  your  able  representative  were  not  fully  rec- 
ognized. Our  name  was  passed  by  the  General  Council,  and, 
upon  its  recommendation,  we  were  duly  and  constitutionally 
elected  a  permanent  member  of  the  American  Bar  Association, 
and  in  the  course  of  its  subsequent  proceedings — there  being  no 
other  member  from  the  State  of  Tennessee  to  contend  with 
your  humble  servant  the  great  honor — we  were  made  a  member 
of  the  General  Council  as  a  representative  of  Tennessee. 

Day  and  night  sessions  were  held,  and  several  papers  of  much 
interest  read. 

The  opening  address  of  the  President,  lion.  Thos.  J.  Semmes, 
of  Louisiana,  reviewing  recent  State  and  National  legislation, 
was  necessarily  long  but  able  and  interesting,  and  occasionally 
enlivened  by  gleams  of  wit,  as  some  of  the  eccentricities  of 
State  legislation  passed  under  review. 

The  annual  address  was  by  Henry  Hitchcock,  of  Missouri, 
who  chose  for  his  theme,  "The  General  Corporation  Laws,  and 
therein  the  conditions  upon  which  such  privileges  are  granted 
to  individuals,  and  the  sufficiency  of  the  precautions  taken 
against  the  misuse  of  those  powers."  Interesting  statistics 
pertaining  to  railroads,  banking,  and  insurance  corporations 
were  given,  and  some  discussion  of  their  business  methods  and 
abuse  of  corporate  privileges  was  had. 

The  following  papers  were  read  : 

"Indemnity  the  Essence  of  Insurance — Causes  and  Conse- 
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quences  of  Legislation  Qualifyiug  this  Principle,"  by  Henry- 
Jackson,  of  Georgia. 

"The  Granger  Cases  and  the  Police  Power,"  by  James  K. 
Eddall. 

The  report  of  the  Committee  on  the  Whipping-post  pro- 
voked much  discussion.  The  report  was  favorable  to  the  adop- 
tion of  this  excellent  mode  of  punishment  for  wife-beating  and. 
other  named  offenses,  but,  on  motion,  it  was  laid  on  the  table. 

The  Committee  on  Jurisprudence  and  Law  Reform  reported, 
recommending  enlarging  the  powers  of  the  United  States 
Courts,  by  providing  a  mode  of  arbitration  for  corporations, 
etc.,  intending  thereby  to  provide  an  expeditious  mode  of  set- 
tling labor  strikes,  etc.  This  report  was  recommitted,  with  a 
view  to  obtaining  a  more  perfect  expression  as  to  the  law  desired 
by  the  draft  of  a  bill. 

The  same  Committee  were  also  requested  to  consider  and  re- 
port at  the  next  annual  meeting  what  legislation,  if  any,  it  may 
deem  necessary  to  correct  the  irregularities  and  evils  growing 
out  of  the  present  laws  relating  to  marriage  and  divorce. 

The  report  of  that  Committee  on  the  several  matters  referred 
to  it,  and  to  be  read  before  the  next  annual  meeting,  is  now  be- 
fore me;  they  recommend  that  State  Bar  Associations  urge  the 
passage  of  a  law  on  divorce  by  their  several  Legislatures  to 
conform  to  the  principles  of  international  on  this  subject.  That 
principle  of  international  law  making  domicile  a  condition  of 
divorce  is  generally  accepted  and  rests  on  strong  grounds  of 
reason  and  convenience,  the  distinction  between  domicile  and 
mere  residence  being  well  recognized.  We  submit  these  re- 
ports and  accompanying  recommendation  for  the  consideration 
of  this  Association,  should  it  so  desire. 

But  it  would  make  this  report  too  long  and  exhaust  the  pa- 
tience of  my  hearers  were  I  to  comment  on  all  the  reports, 
papers,  etc.,  considered  by  the  American  Bar  Association. 
There  is  one  further  comment,  however,  that  I  would  make. 
I  noticed  that  the  general  drift  of  nearly  all  work  of  the  Asso- 
ciation was  in  the  direction  of  a  centralized  Government.  A 
seeming  desire  to  obliterate  State  lines  and  make  laws  that 
would  be  uniform  throughout  the  land.  A  very  noticeable 
paper  of  that  sort  was  the  report  of  the  Committee  on  Com- 
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raercial  Laws  upon  the  draft  of  a  bill  entitled,  "A  bill  for  an 
act  to  regulate  commerce  among  the  several  States,  and  partic- 
ularly to  regulate  the  relations  of  creditor  and  debtor  and  the 
collection  of  debts."  Under  this  act  a  whole  code  of  laws  is 
likely  to  grow  up  in  regard  to  the  commercial  paper  and  cred- 
its of  non-residents,  invading  and  altering  numerous  statutes 
of  our  own.  The  report  is  quite  important,  and  was  made  a 
special  order  at  the  ensuing  session.  We  were  instructed  by 
this  Association  to  endeavor  to  secure  the  adoption  of  a  reso- 
lution looking  to  the  increase  of  the  salaries  of  our  District 
Judges.  Under  the  order  of  business  adopted  by  the  Associa- 
tion the  item  of  new  business  was  not  reached  until  the  last 
day,  and  but  a  short  time  before  final  adjournment,  consequently 
we  could  only  offer  it  and  have  it  referred  to  a  Committee, 
which  will  report  at  the  ensuing  meeting. 

The  Association  concluded  its  labors  by  an  elegant  and  en- 
joyable banquet,  in  which  one  hundred  and  eight  members  par- 
ticipated. But  in  point  of  genuine  fun,  bonhommie  and  wit, 
not  to  compare  with  those  usually  enjoyed  by  this  Association. 

Respectfully, 

RoBT.  L.  Morris. 

The  President. — What  will  you  do  with  the  report? 

Mr.  Bonner. — I  move  that  it  be  received  and  filed. 

Mr.  Ownby. — ^I  second  the  motion. 

Motion  prevailed,  and  report  received  and  filed. 

Mr.  Fentress. — This  may  not  be  exactly  the  time,  but  I  desire 
to  offer  a  paper  here  for  the  consideration  of  this  Association. 

The  President. — Is  it  not  now  considering  this  matter? 

3fr.  Fentress. — No,  sir. 

The  President. — The  time  will  come  very  soon  for  that.  We 
will  now  listen  to  the  report  of  the  Central  Council. 

Mr.  Stokes. — This  report  was  referred  to  us,  and  we  have 
here  our  report  on  it  as  follows : 

To  the  Tennessee  Bar  Association  : 

We,  the  undersigned  members  of  the  Central  Council,  re- 
spectfully state  that  we  have  examined  the  report  of  the  Treas- 
urer in  connection  with  his  receipts  and  disbursements,  and 
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find  the  same  in  all  respects  correct,  and  have  approved  of 
his  disbursements,  and  Kave  canceled  the  vouchers  showing- 
the  same. 

Dated  at  Tullahoma,  August  1,  1888. 

Jordan  Stokes, 
John  Ruhm. 

Mr.  Bryan. — I  move  that  the  report  be  received  and  spread 
upon  the  minutes  of  the  Association. 

Mr  Wiltse. — I  move  that  the  report  be  received  and  adopted. 

Motion  seconded,  and  report  adopted. 

Mr.  Fentress. — There  has  been  a  great  deal  said  in  the  news- 
papers and  on  the  hustings  on  the  subject  of  the  purity  of  the 
ballot-box  and  about  devising  some  means  by  which  to  secure 
a  fair  and  peaceable  election,  and  prevent  ballot-box  stuffing, 
and  hence  I  ask  leave  to  offer  the  following,  to  wit : 

"  That  additional  safeguards  should  be  provided  and  main- 
tained for  the  freedom  of  elections,  and  to  protect  the  purity 
of  the  ballot-box — First,  by  a  constitutional  provision  for  regis- 
tration of  voters;  second,  by  a  legislative  enactment,  laying  off 
the  cities  and  counties  into  voting  precints  or  wards,  containing 
not  more  than  two  hundred  and  fifty  voters;  third,  forbidding 
any  person  other  than  the  officers  holding  the  election  from 
approaching  nearer  than  thirty  feet  of  the  ballot-box  while  the 
election  is  open,  except  only  the  voter,  and  he  only  when  he 
passes  in  to  cast  his  vote.'' 

Now,  perhaps  I  had  as  well  say  my  say  in  advance,  and,  with- 
out anticipating,  answer  one  or  two  objections.  I  will  be  very 
brief  about  it.  In  our  Constitution  it  is  provided  that  there 
should  not  be  any  restriction  upon  the  right  of  suffrage,  and 
hence  it  would  seem  that  the  first  section,  to  wit,  in  reference 
to  the  registration  of  voters,  should  be  remedied  by  a  new  Con- 
stitution. It  would  not,  perhaps,  be  competent  for  the  Legis- 
lature to  undertake  to  do  that,  hence  the  registration  of  the 
voters  goes  very  far  toward  protecting  society,  and  protecting 
the  ballot-box  from  imposition,  and  toward  securing  a  fair  elec- 
tion. I  do  not  live  in  the  city,  but  I  understand  that  in  the 
larger  cities,  in  particular,  of  this  State  and  of  other  States  of 
this  country,  hundreds,  and  I  might  say  thousands,  of  persons 
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are  rushed  in  and  voted  fraudulently,  and  in  such  a  way  as  to 
make  it  almost  impossible  to  avoid  the  evil  without  an  enact- 
ment or  provision  such  as  this,  and  I  can  see  nothing  whatever 
wrong  in  requiring  every  citizen  who  proposes  to  perform  the 
duties  of  citizenship  in  the  matter  of  voting  putting  himself 
down  and  registering  himself  as  a  voter  and  citizen,  but  this  is 
a  matter  that  would  have  to  be  accomplished  by  an  amendment, 
I  apprehend,  to  the  Constitution. 

Now,  in  regard  to  the  second  proposition.  Laying  oiF  the 
cities  and  counties  into  voting  precincts,  containing  not  more 
than  three  hundred  and  fifty  voters.  It  frequently  happens  that 
when  you  have  twenty-five  or  thirty  men  to  be  voted  for,  it 
takes  a  long  time  to  count  out  the  vote,  and  it  takes  the  judges 
of  the  election  from  the  moment  the  polls  are  open  until  they 
are  closed  to  get  all  the  votes  in.  Now,  in  those  precincts  that 
do  not  contain  that  many  it  might  be  well  to  decrease  the  num- 
ber, but  not  so  that  it  would  exceed  two  hundred  and  fifty 
voters  should  be  entitled  to  go  to  the  box.  If  this  were  done 
there  would  be  no  trouble  about  a  fair  count.  No  person,  no 
outsider,  no  one  but  the  officer  of  the  election,  would  ever  be 
allowed  to  approach  nearer  than  thirty  feet  of  the  ballot-box 
while  the  election  was  open,  except  the  voter  as  he  passed  in  to 
cast  his  vote.  Now,  it  is  frequently  the  case  that  a  lot  of  bull- 
dozers and  dead-beats,  or  enthusiastic  partisans,  will  sit  about 
the  judges,  and  a  timid  man  wants  to  vote,  and  by  the  gibes 
and  jests  of  these  men  he  will  be  intimidated,  and  it  may  be 
that  a  good  many  will  stay  away  on  that  account.  What  sug- 
gested the  paper  immediately  and  emphatically  to  my  mind 
was  a  law  enacted  by  the  Illinois  Legislature  on  the  same  sub- 
ject. In  the  city  of  Chicago  they  had  great  trouble.  They  had 
a  large  Swedish  population,  and  a  great  number  of  Italian 
laborers,  and  a  great  many  other  foreigners.  And  it  was  de- 
clared that  Italian  laborers,  and  others  who  did  not  know  a 
word  of  English,  were  brought  by  the  boss  contractor  under 
whom  they  worked,  and  were  marched  up  by  him  to  tlie  polls, 
and  every  one  of  them  would  vote.  Two  or  three  villains  at 
the  voting  place  would  swear  they  were  citizens  if  their  right 
to  vote  were  called  in  question.  The  result  of  this  violation 
and  abuse  of  the  purity  of  the  ballot-box  created  a  great  deal 
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of  trouble,  and  the  Union  League  of  that  city,  composed  of 
Democrats  and  Republicans  alike,  formed  to  devise  means  to 
ameliorate  this  trouble,  and  they  formulated  a  paper  embodying 
substantially  all  that  I  have  offered  in  this  paper  of  mine,  and 
they  importuned  the  Illinois  Legislature  in  the  interest  of  the 
purity  of  the  ballot-box,  in  the  interest  of  a  fair  election,  in 
the  interest  and  for  the  peace  of  society,  to  enact  such  a  law 
embodying  such  provisions.  The  State  of  Illinois,  through  its 
legislators,  enacted  these  propositisns  into  a  law,  and  it  has 
worked  admirably  ever  since.  Xow,  it  strikes  me,  without 
further  argument,  that  it  is  a  very  proper  thing  for  the  Bar  As- 
sociation to  consider  this,  and  call  the  attention  of  our  law- 
makers to  it. 

Mr,  Bonner, — I  second  the  resolution  as  oft'ered. 

The  President. — Those  in  favor  of  adopting  the  resolution 
will  vote  in  the  affirmative. 

Resolution  adopted. 

Mr,  Wlltse. — I  have  a  resolution  I  desire  to  introduce.  I  in- 
troduce it  because  I  think  it  will  do  some  good  in  the  way  of 
awakening  thought  among  the  older  members  of  the  Bar,  and 
bringing  out  some  things  for  the  benefit  of  the  younger  mem- 
bers. It  takes  a  good  lawyer  to  know  what  it  takes  to  consti- 
tute a  good  lawyer,  and  the  man  who  can  give  a  good  definition 
is  a  good  lawyer  himself.  To  know  what  constitutes  a  good 
lawyer  is  an  inspiration  to  the  student,  and  I  desire  to  ofter 
this  resolution : 

"  Resolved,  That  each  member  be  invited  to  prepare  and  pro- 
sent,  at  the  next  meeting,  the  most  concise  and  comprehensive 
possible  statement  of  his  idea  of  the  most  essential  qualifications 
of  a  good  lawyer." 

Mr,  Fentress, — That  is  too  personal. 

Mr,  Bryan, — I  would  ask  the  gentleman  if  he  means  that 
each  member  shall  accompany  his  paper  with  a  photograph 
of  himself? 

Mr,  Wlltse, — Out  of  respect  to  the  gentleman  I  will  not  make 
that  request.  I  just  want  a  precise,  practical  statement  of  his 
ideas  of  the  essential  qualifications  of  a  good  lawyer. 

Mr.  Fentress. — The  word  good,  does  that  mean  good  or 
pious? 
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Mr.  Wiltse, — I  meau  good.  That  word  describes  him  better 
than  any  other  word. 

3/r.  McFarland. — I  propose  that  a  Committee  of  one,  com- 
posed of  the  drawer  of  that  resolution,  be  appointed  to  give  the 
definition  of  a  good  lawyer. 

Mr.  Wiltse. — If  I  should  do  that,  I  would  have  to  go  into 
East  Tennessee  to  find  him,  but  if  you  wish  to  see  a  good 
lawyer — a  lot  of  them — look  around  you,  and  you  will  see  the 
good  lawyers  of  the  State. 

On  motion  the  resolution  of  Mr.  Wiltse  was  adopted. 

3fr.  Colyar. — I  do  not  want  to  argue  the  questions  presented 
in  the  paper  offered  by  Brother  Fentress,  but  I  intend  to  say 
that  I  am  not  willing  for  his  statement  to  go.  The  paper  is  all 
right,  but  I  am  not  willing  for  his  statements  to  go  as  acquiesed 
in — that  there  will  have  to  be  an  amendment  to  the  Consti- 
tution. I  believe  that  can  be  done  by  an  act  of  the  Legislature. 
I  do  not  believe  any  provision  of  the  Constitution  intended  to 
convey  the  idea  that  you  cannot  protect  the  ballot-box.  This 
is  a  question  that  has  been  considered  a  good  deal,  and  I  cannot 
leave  what  has  been  said  without  some  response  to  it. 

Mr.  Williams. — Let  me  say  that  I  cannot  think  my  friend, 
Col.  Colyar,  has  properly  construed  the  paper. 

The  President. — The  paper  stands  as  adopted. 

Mr.  Fentress. — Col.  Colyar  thinks  an  amendment  to  the  Con- 
stitution is  not  necessary  in  order  to  effect  the  desired  end. 
My  opinion  was,  from  what  Brother  Ruhm  has  told  us,  that 
the  Judiciary  Committee  of  the  Legislature  had  the  same  ques- 
tion before  it.  The  Judiciary  Committee  had  the  matter  ar- 
gued thoroughly  before  them,  and  they  concluded  it  was  not 
inhibited  by  the  Constitution ;  it  was  at  least  a  matter  of  so 
much  doubt  they  would  not  proceed  with  it.  This  is  why  I 
put  the  first  proposition  relative  to  registration  as  a  matter 
which  should  be  remedied  by  constitutional  amendment. 

Mr.  Colyar. — Just  one  word  in  regard  to  Mr.  Ruhm's  argu- 
ment. Mr.  Rubra  had  one  idea  there,  I  had  another.  You 
remember  we  had  the  question  up  in  the  Legislature,  and  though 
some  of  the  members  got  out  and  went  away  when  this  regis- 
tration law  was  up  for  consideration,  the  majority  of  the  Leg- 
islature claimed  we  had  the  right.     Some,  it  is  true,  believed 
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we  did  not,  and  went  away.  Those  of  you  who  have  read 
The  American  know  this  matter  was  discussed  in  it.  I  ha\^o 
talked  to  Mr.  Ruhm  about  the  matter.  The  reason  I  make 
this  point  now  is  that  I  do  not  want  to  wait  for  a  constitutional 
amendment.  I  say  it  is  out  of  the  question  to  go  along  a?i 
we  have  been  with  no  protection  for  the  ballot-box.  I  do  not 
know  that  we  are  going  to  get  a  Constitutional  Convention, 
but  I  am  satisfied  we  have  the  right  to  protection  by  legivsla- 
tive  enactment. 

Mr.  Bryan. — I  should  not  say  any  thing  on  this  question  but 
for  a  remark  made  by  Mr.  Fentress  on  the  legislative  Judiciary 
Committee.     It  was  stated  by  Mr.  Ruhm  that  it  was  the  opin- 
ion of  that  Committee  that  the  Constitution  inhibited  the  en- 
actment of  a  registration  law.     It  happened  to  fall  to  my  lot 
to  have  been  in  that  General  Assembly,  and  also  a  member  of 
the  Senate  Judiciary  Committee.     I  suppose  Mr.  Ruhm,  when 
he  states  that  the  Judiciary  Committee  came  to  such  a  conclu- 
sion, refers  alone  to  the  House  Committee.     I  will  say  here 
that  the  Senate  Committee  came   to   a   diiierent   conclusion. 
The  matter  was  considered  by  the  Senate,  and,  while  I  believe 
that  the  gentlemen  who  were  members  of  the  committee  in  the 
minority,  politically  speaking,  disagree  with  the  others  on  this 
point,  I  do  not  believe  there  was  a  dissenting  vote  on  the  ques- 
tion among  the  Democratic  members  of  the  Committee  in  the 
Senate.     Col.  Colyar  was  right  in  his  opinion  that  it  would  not 
be  unconstitutional,  and  that  any  reasonable  provision  made  for 
the  protection  of  the  ballot-box  cannot  be  unconstitutional. 
We  who  live  in  Nashville  have  opportunities  to  observe  vvhat 
has  been  going  on  there  for  years.     We  have  seen  the  trades 
that  have  been  made  and  the  frauds  that  have  been  perpetrated. 
I  say  this  for  the  benefit  of  those  who  are  interested  in  the 
purity  of  the  elections.     I  say  it  on  behalf  of  the  members  of 
that  Committee,  who  believed  we  ought  to  have  a  legislative 
enactment,  and  that  it  ought  to  be  constitutional  to  enact  such 
a  law.     We  did  all  we  could  to  pass  the  bill  in  the  Senate,  but 
it  failed,  for  reasons  well  known,  in  the  House.     1  say,  like  Col. 
Colyar,  that  we  do  not  want  to  wait  to  call  a  Constitutional 
Convention  to  provide  for  such  a  measure  as  this.     I  would 
rather  see  it  come  sooner.     I  would  like  to  see  this  Association, 
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if  it  is  of  that  opinion,  pass  such  a  resolution  as  will  hasten 
this  end  ;  because,  as  our  State  is  growing  in  population,  the 
greater  becomes  the  need  of  such  a  law.  I  beg  the  pardon  of 
the  Association  for  having  said  this  much,  but  did  not  feel  that 
I  could  let  it  go  uncontradicted  that  at  least  one  branch  of  the 
Legislature  agreed  that  the  proposition  would  not  be  uncon- 
stitutional. 

Mr,  Buhm. — In  a  casual  conversation  I  had  with  Brother 
Fentress  he  stated  to  me  that  he  would  bring  this  matter  before 
the  Association.  I  will  say  for  my  part  that  after  long  expe- 
rience, and  a  great  deal  of  consideration  of  the  subject,  I  am 
heartily  in  favor  of  such  a  measure,  and  believe  that  we  should 
have  a  registration  law  in  Tennessee;  therefore  the  report  that 
when  the  question  came  before  me  in  an  official  capacity  that  I 
voted  against  -the  measure  ought  not  to  be  made.  Mr.  Fentress 
misunderstood  me  when  he  thought  I  said  the  Judiciary  Com- 
mittee of  the  Legislature  came  to  the  conclusion  that  it  was 
unconstitutional.  What  I  said  was  this:  That  I,  for  my  part, 
and  a  good  many  members  of  the  Judiciary  Committee  of  the 
Legislature  conscientiously  came  to  the  conclusion  that,  under 
the  Constitution  as  it  stands,  we  could  not  have  a  registration 
law,  and  I  also  say  some  of  the  Democrats  came  to  the  same 
conclusion,  and  I  also  say  that  some  of  the  Republicans  thought 
it  was  constitutional,  but  voted  against  it.  We  did  not  think 
such  a  law  was  just.  I  can  well  see  how  lawyers  may  differ  about 
the  constitutionality  of  a  statute,  and  hope  my  friends,  Colyar 
and  Bryan,  will  not  say  to  me,  when  I  stand  before  you  and 
make  this  statement,  that  I,  as  a  lawyer,  thought  it  unconstitu- 
tional, and  that  I  am  biased  in  my  opinion.  I  will  show  you 
whv  I  think  it  is,  but  before  I  do  that  I  will  call  attention  to 
this:  That  my  reason  for  suggesting  the  subject  to  Mr.  Fen- 
tress was  to  take  it  away  from  Democrats  and  Republicans,  to 
remove  all  doubt  as  to  its  constitutionality,  and  thereby  insure 
us  a  registration  law.  If  it  ever  becomes  the  policy  of  the 
State  to  adopt  such  a  measure,  and  it  can  be  carried  through, 
and  is  constitutional,  it  shall  have  my  approval.  Why  do  I 
say  it  is  unconstitutional?  The  section  of  the  Constitution  in 
regard  to  the  elective  franchise  says  there  shall  be  no  restric- 
tion upon  the  right  of  suffrage  except  that  a  provison  may  be 
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enacted  by  the  Legislature  to  require  poll-books  to  be  used. 
And  when  you  look  at  the  contemporaneous  history  of  the 
Constitution  of  1870  it  will  become  as  clear  as  the  noonday 
sun  that  it  was  the  intention  of  the  Constitutional  Convention 
to  prevent  the  enactment  of  a  registration  law.  Remember 
that  tlie  State  of  Tennessee  had,  at  that  time,  what  is  now 
called  the  "infamous  registration  law,"  and  it  was  for  the  very 
purpose  of  preventing  any  such  enactment  hereafter  that  that 
provision  was  inserted  in  the  Constitution  of  1870.  It  was  not 
contained  in  any  of  the  Constitutions  before  this  time.  I  say 
to  require  the  voter  to  have  to  submit  to  a  registration  law  will 
be  placing  a  restriction  upon  the  elective  franchise.  My  con- 
struction of  the  Constitution  may  be  wrong,  but,  being  a  warm 
advocate  of  registration,  I  desire  that  the  Constitution  should 
be  so  modified  as  to  remove  all  doubt,  and  I  think  it  is  evi- 
dently necessary,  in  order  to  do  this,  that  it  be  by  a  constitu- 
tional amendment.  I  desire  to  put  myself  of  record  rightly 
in  this  matter. 

Mr.  Fentress. — I  am  willing  to  make  an  amendment  in  ac- 
cordance with  the  suggestion  of  Mr.  Ruhm. 

The  Pkesidbnt. — Let  me  suggest  to  you  that  we  are  like 
boys  here  discussing  things  and  nothing  before  the  bouse.  We 
cannot  arrive  at  a  conclusion  unless  we  take  proper  steps  to 
bring  the  matter  before  the  house  properly. 

3Ir.  Williams. — I  move  that  we  reconsider  the  resolution  of 
Mr.  Fentress. 

Mr.  Oionhy — I  would  like  to  say  a  few  words  on  this  resolu- 
tion. So  far  as  I  know  I  am  the  only  man  who  voted  against 
the  resolution.  As  a  whole,  I  am  not  opposed  to  it.  I  am  not 
opposed  to  a  registration  law.  I  am  not  opposed  to  dividing 
the  cities  and  counties  into  wards  or  districts  not  having  more 
than  two  hundred  and  fifty  voters,  but  it  is  the  last  clause  of 
the  resolution  that  I  am  opposed  to  especially,  and  it  is  that  re- 
quiring everybody  to  stay  thirty  feet  away  from  the  ballot-box 
except  the  voter  when  he  passes  in  to  deposit  his  vote.  If  that 
is  done  there  will  not  be  anybody  to  watch  the  officers  holding 
the  election.  8o  far  as  I  know  the  officers  have  always  been  as 
much  to  blame  as  anybody  else.  I  never  heard  of  a  case  of 
that  kind  but  what  there  was  something  wrong  with  the  clerks. 


Digitized  by  VjOOQ IC 


Bar  Association  of  Tennessee.  121 

judges,  and  officers  of  the  election.  In  regard  to  the  bill  to 
register  the  voters  in  Tennessee  that  was  before  the  Legislature, 
as  you  have  heard  mentioned  this  evening  by  Mr.  Ruhm,  I  will 
say  that  I  would  be  opposed  to  any  law  that  required  the  reg- 
istration of  voters  in  Memphis,  Knoxville,  Nashville,  Chatta- 
nooga, and  other  places,  and  not  t)ver  the  entire  State.  I  would 
he  opposed  to  any  law  that  did  not  require  all  the  voters  of  all 
the  counties  in  the  State  to  be  registered. 

Mr.  Colyar, — I  was  satisfied  with  the  resolution  as  it  was, 
but  I  would  be  unwilling  for  the  motion  to  amend  to  be  passed, 
and  the  amendment  proposed  by  Mr.  Ruhm,  limiting  the  oper- 
ation of  the  law  to  certain  cities  and  counties  in  the  State,  to 
pass.  I  say  that  the  resolution  so  amended  would  probably  de- 
feat the  whole  purpose  of  a  registration  law.  Let  me  say  that 
of  all  the  laws  needed  in  Tennessee  the  one  worst  needed  is  a 
registration  law.  I  do  not  want  to  limit  the  operation  of  the 
law  to  the  cities,  but  I  take  it  that  no  man  has  lived  in  Nash- 
ville or  Memphis  for  five  years  that  does  not  know  that  a  regis- 
tration law  is  indispensable  to  the  purity  of  the  ballot-box.  It 
is  not  a  matter  of  opinion,  but  of  fact,  that  a  registration  law 
is  absolutely  indispensable  to  the  purity  of  the  ballot-box. 
There  is  one  thing  about  it,  we  are  getting  wonderfully  cor- 
rupt if  we  cannot  have  a  registration  law  in  Tennessee.  You 
go  into  the  States  North  and  talk  to  them  about  holding  an 
election  without  some  sort  of  registration,  and  they  will  look 
you  in  the  eyes  in  amazement  that  you  are  trying  to  get  along 
without  registration.  Look  at  the  cities  of  Nashville,  Mem- 
phis, Chattanooga,  and  Knoxville.  There  is  no  man  living  in 
Nashville  who  does  not  know  that  people  have  been  packed 
around  in  wagons  and  voted  at  diiierent  places.  I  am  not  talk- 
ing about  a  party.  Each  party  does  all  it  can  to  carry  the  elec- 
tion in  any  way,  and  I  want  to  move  to  strike  out  the  words, 
"for  the  freedom  of  the  election  by:  First,  constitutional 
amendment,"  and  I  want  to  say,  "by  such  means  as  the  Legis- 
lature may  deem  proper." 

Mr.  Gaines. — Why  can't  you  and  Judge  Fentress,  and  some 
other  lawyers  here,  draft  a  law  that  will  cover  the  case? 

Mr.  Colyar. — Because  a  law  drafted  here  would  not  be  ac- 
ceptable to  the  Legislature.     There  is  no  trouble  about  drafting 
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such  a  law.  I  do  not  want  it  to  go  out  even  by  implication  or 
by  inference  that  the  lawyers  of  this  Association,  this  body  of 
legal  gentlemen,  believe  for  a  moment  or  entertain  a  single 
doubt  as  to  whether  the  remedy  could  be  had.  Let  us  not  en- 
courage a  doubt.  Let  us  leave  it  to  the  wisdom  of  the  Legis- 
lature. I  want  to  try  the  mettle  of  Tennessee  at  the  next  term 
of  the  Legislature.  I  want  to  leave  it  to  the  investigation  of 
such  sound  lawyers  as  will  be  in  the  Legislature  to  determine 
this  question,  and  then  if  it  is  deemed  that  they  have  the 
power,  I  want  to  see  them  enact  such  a  measure  as  will  produce 
the  desired  effect. 

Mr.  Pilcher, — In  regard  to  the  constitutionality,  I  do  not 
see  any  difference  between  the  constitutional  provision  which 
says,  "  the  right  of  suffrage  shall  not  be  abridged  in  any  way," 
and  that  other  one  which  says,  "the  trial  by  jury  shall  be  in- 
violable," and  yet  the  Supreme  Court  has  held  that  the  pro- 
vision regarding  the  trial  by  jury  is  different.  Yet  I  say,  that 
I  do  not  think  and  cannot  see  that  a  registration  law,  when  it 
undertakes  to  protect  the  ballot-box,  infringes  upon  the  con- 
stitutional right. 

Mr,  Williams. — I  have  paid  some  attention  to  this  question. 
I  will  say  that  I  think  in  the  country  there  is  not  so  much 
illegal  voting  done,  and  this  law  would  not  be  necessary.  We 
can  hear  of  it  being  done  other  places,  but  do  not  see  any  of  it 
in  this  country,  but  I  state  a  fact  well  known  to  all  when  I  say 
there  are  frauds  committed  in  the  cities  and  large  towna^  In. 
the  last  General  Assembly  I  had  a  bill  drawn  for  weeks  and 
lying  in  my  drawer.  It  was  for  the  purpose  of  presenting  to 
the  Legislature  as  a  registration  law,  but  on  consideration  I 
was  satisfied  it  would  take  a  partisan  turn,  and  therefore  I  con- 
cluded not  to  offer  it,  and  another  measure  similar  to  it  was 
tried,  but  was  defeated.  I  take  it  that  every  gentleman  who 
will  read  and  study  the  Constitution  in  connection  with  this 
question  will  agree  with  me  that  there  is  no  serious  objection 
to  it  in  the  Constitution.  There  may  have  been  some  objection 
to  the  measure  introduced  by  my  friend  from  Davidson  County 
above  referred  to.  There  may  have  been  some  constitutional 
objection  to  that,  for  it  was  only  a  partial  registration  law,  and 
it  may  have  been  objectional  on  that  account,  for  I  think  the 
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Constitution  requires  that  all  laws  be  general,  and  that  law  did 
not  require  registration  to  be  made  all  over  the  State.  To  my 
mind  then,  as  now,  such  a  law  should  be  so  drawn  as  to  prevent 
the  possibility  of  fraud.  Now,  upon  the  constitutionality  of 
the  question,  it  does  seem  to  me  that  the  claim  that  the  Legis- 
lature has  not  the  right  to  enact  such  a  law  is  untenable.  It  is 
not  a  question  of  qualifying  anybody's  right  to  vote,  or  to  pro- 
hibit anybody  from  voting.  It  is  simply  to  protect  this  right 
to  vote,  to  those  who  are  entitled  to  exercise  it.  Now,  while 
every  man  entitled  to  vote  certainly  has  the  right  to  vote,  those 
not  entitled  to  vote  have  no  such  right.  How  are  the  Judges 
to  determine  the  question  when  a  man  says  I  demand  my  con- 
stitutional privilege?  The  Judges  say,  you  must  satisfy  me  of 
your  right.  How  do  you  do  this  ?  You  swear  somebody  about 
the  matter,  and  you  cannot  always  be  satisfied  that  your  wit- 
nesses are  swearing  the  truth,  and  that  the  parties  are  entitled 
to  vote,  yet  how  are  you  to  prevent  it  ?  Do  you  not  see  that 
the  purpose  of  a  registration  law  is  not  to  abridge  the  rights  of 
a  man  entitled  to  vote,  nor  to  prohibit  him  from  voting?  It  is 
to  keep  the  man  not  having  such  a  right  from  voting.  The 
statute  says,  you  have  to  satisfy  the  Judges  you  have  the  right 
to  vote.  Before  you  can  vote  you  have  to  do  this.  Next,  you 
have  to  answer  to  the  criminal  law  in  reference  to  your  right  to 
vote.  Yet,  if  you  have  the  right  to  vote  nobody  has  a  right, 
under  the  Constitution,  to  keep  you  from  voting.  It  is  this 
possibility  of  voting  without  having  the  right  that  the  Legis- 
lature of  Tennessee  ought  to  take  in  hand  and  see  that  every- 
body has  a  right  to  vote  before  he  is  permitted  to  do  so.  I 
believe  on  political  questions  both  Democrats  and  Republicans 
cast  illegal  votes.  In  the  last  Legislature  the  Republicans  said 
to  the  Memphis  members,  who  happened  to  be  Democrats,  you 
imported  men  over  from  Arkansas  to  vote  for  you.  If  voters 
can  be  purchased  for  one  party  they  can  be  for  another.  If  one 
party  will  do  this,  so  will  the  other.  I  do  not  know  of  any  way 
on  earth  to  remedy  this  evil  better  than  for  this  body,  composed 
alike  of  Democrats  and  Republicans,  to  simply  recommend  to 
the  people  of  the  State  the  resolutions  that  have  just  been 
passed,  in  the  form  of  calling  their  attention  to  the  flagrant 
wrongs  that  are  committed.     I  know  of  no  better  way  to  have 

Digitized  by  VjOOQ IC 


124  Proceedings  op  the 

attention  called  to  this  throughout  the  entire  State  than  by 
allowing  these  resolutions,  passed  by  this  body  of  lawyers,  to 
go  to  the  country  as  their  sentiments  on  this  question.  When 
this  is  done,  and  it  goes  over  the  State,  it  will  be  said:  "Here 
is  this  body  of  men  who  have  observed  the  workings  of  the 
law,  and  they  have  recommended  these  resolutions  to  the  Leg- 
islature, and  that  the  Legislature  enact  such  a  law  for  the  pro- 
tection of  the  ballot-box."  Then  the  people  will  be  instructed 
upon  this  matter,  and  will  instruct  their  representatives  upon 
it.  I  am  glad  to  see  this  question  started  here.  It  seems  to 
me  this  is  the  best  place  to  start  it,  and  this  the  best  body  of 
men  to  recommend  it. 

Mr.  Fentress. — I  am  glad  to  see  this  Association  is  almost 
unanimously  in  favor  of  the  changes  in  the  laws  set  forth  in 
my  paper.  The  only  trouble  is,  they  difter  about  the  means  of 
effecting  the  changes.  Some  say  by  a  change  in  the  Constitu- 
tion, and  others  by  legislative  enactment.  I  agree  with  Judge 
Williams  and  other  gentlemen  that  we  are  not  doing  the  proper 
thing  to  introduce  any  thing  whatever  into  this  Association 
that  will  call  for  expressions  upon  political  questions.  In  order 
to  avoid  the  possibility  of  any  trouble  on  that  score,  I  desire  to 
move  to  amend  the  resolution  so  it  may  read  as  follows :  "  The 
Bar  Association,  considering  that  additional  safeguards  should 
be  provided  to  secure  the  freedom  of  elections,  and  for  the  pro- 
tection of  the  ballot-box :  first,  by  a  suitable  provision  for  the 
registration  of  the  voters."  Then  let  the  remainder  of  the 
resolutions  stand  as  they  are. 

Mr.  Ownhy. — Will  you  please  read  the  resolutions? 

Mr.  Pilcher. — I  would  suggest  that  it  is  only  the  first  clause 
we  are  discussing. 

Mr.  Williams. — I  would  suggest  to  my  friend  to  withdraw 
his  last  recommendation.  The  idea  of  suggesting  such  a  meas- 
ure seems  to  me  to  be  more  than  we  should  be  expected  to  do. 

Mr.  McFarland. — Take  oft'  the  last  two  recommendations. 

Mr.  Oionhy. — I  think  it  is  the  first  resolution  that  is  under 
discussion.  I  have  no  objection  in  the  world  to  it.  I  am  in 
favor  of  that  kind  of  a  registration  law,  but  not  of  a  law  that 
will  infringe  in  any  way  upon  the  rights  of  voters  who  cannot 
write  their  own  tickets.     I  would  not  be  in  favor  of  a  law  that 
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would  deprive  such  voters  of  their  right  to  vote,  nor  would  I 
be  in  favor  of  a  law  that  would  deprive  the  voters  of  the  right 
to  see  the  register  some  days  before  the  time  for  voting,  so  they 
could  see  if  there. is  any  person  registered  there  who  is  not  en- 
titled to  vote. 

Mr,  Savage, — I  think  I  understand  the  drift  of  what  has  been 
said.  The  question  has  been  mooted  while  I  have  been  a  mem- 
ber of  the  Legislature,  and  I,  for  my  part,  think  there  cannot 
be  a  doubt  about  the  constitutionality  of  such  a  measure.  I 
don't  think  there  is  any  question  about  its  constitutionality. 
The  great  trouble  is  in  preparing  the  law — in  getting  some  man 
who  has  got  brain  enough  to  prepare  such  a  law.  It  would 
take  a  great  deal  better  brain  than  I  think  I  have  to  sit  down 
and  draw  up  such  a  law.  I  would  have  to  study  a  long  time  to 
prepare  something  that  would  accomplish  the  purposes  you  de- 
sire without  conflicting  with  something  else.  We  have  been 
studying  politics  for  a  hundred  years,  and  yet  there  is  more 
fraud  in  our  elections  than  in  any  thing  else  you  can  mention. 
The  preparing  of  such  a  law  is  like  the  farmer's  fence.  There 
is  not  a  farmer  in  the  world  so  careful  that  he  can  build  a  fence 
so  well  but  what  some  old  long-mouthed  sow  will  get  through 
it,  and  we  should  not  put  upon  our  Legislature  the  duty  of 
writing  such  a  law  if  we  want  it  properly  done.  We  had  a 
registration  law^  in  Tennessee  once,  and  it  disqualified  most  of 
the  people  from  voting. 

Mr.  WiUiams. — ^^Was  not  the  trouble  with  that  registration 
law  that  it  would  not  let  more  of  the  people  register? 

Air.  Savaye. — Most  of  the  frauds  occur  at  the  ballot  box,  but 
where  one  party  is  controlled  by  a  registration  law^,  so  will  the 
other  be,  and  I  am  very  much  inclined  to  make  the  experiment 
of  having  one.  The  greatest  trouble  I  see  is  to  find  a  man  who 
has  brain  enough  to  write  a  bill  that  will  pass,  and  will  also  ac- 
complish the  purpose  for  which  it  is  intended. 

Mr.  Colyar. — This  is  somewhat  like  our  eflTorts  to  regulate 
the  whisky  business.  We  have  been  regulating  the  whisky 
business  since  1789,  and  yet  we  can't  control  it,  for  they  will 
still  drink  whisky.  I  do  not  want  to  ask  any  questions,  but  I 
do  want  to  suggest  the  difliculty  of  finding  some  man  with  ex- 
perience who  will   collect  the   experience  of  other  States  on 
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this  question,  and  will  embody  it  in  a  bill.  I  do  not  think  it 
ought  to  be  left  to  the  Legislature  to  do  this.  I  think  we 
ought  to  get  some  one  with  experience  to  do  this.  The  trouble 
is  to  get  a  bill  that  is  right. 

Mr,  Ruhm. — I  desire  to  say  that  the  remarks  of  the  gentle- 
man have  removed  my  objections  to  the  measure. 

(On  motion,  the  first  section  of  the  resolution  was  adopted 
unanimously.) 

Motion  to  lay  the  other  two  sections  on  the  table. 

Mr,  Fentress, — I  am  glad  to  see  we  are  so  unanimous  in  point- 
ing out  the  necessity  for  such  a  measure,  and  that  the  only  dif- 
ference is  that  we  are  not  agreed  as  to  the  means  of  effecting 
the  desired  end.  Now,  with  the  consent  of  the  Association, 
and  at  the  suggestion  of  several  of  my  friends,  I  want  to  move 
the  adoption  of  the  remaining  sections.  It  is  true,  it  is  doubt- 
ful whether  our  suggestions  will  be  received,  but  still  it  is  well 
enough  for  our  law-makers  to  know  what  we  consider  is  the 
right  sort  of  a  remedy.  It  is  frequently  the  case  that  we  do 
not  have  Blackstones  in  the  Legislature,  and  hence  the  sugges- 
tion. I  move  that  the  second  paragraph,  as  amended  by  Gol. 
Colyar,  be  adopted. 

Mr,  jRwAm.— I  second  the  motion. 

Mr,  Ownby, — The  motion  before  the  house  is  to  lay  the  la«t 
two  paragraphs  on  the  table.     Your  motion  is  out  of  order. 

Mr,  Williams, — The  report  was  first  tabled,  when  passed 
by  paragraphs,  then  the  motion  to  table  the  first  and  second  par- 
agraphs is  not  before  the  house.  There  is  nothing  at  all  before 
the  house  until  the  house  has  passed  a  motion  to  reconsider. 

The  President. — The  Chair  will  state  that  the  gentleman  is 
under  a  misapprehension  as  to  the  state  of  the  case.  The  ques- 
tion was  upon  the  adoption  of  the  entire  paper  as  amended. 
Then,  since  the  first  recommendation  has  been  adopted  by  the 
Association,  the  second  only  is  before  the  house.  The  Chair  is 
of  the  opinion  that  a  motion  to  table  would  be  in  order. 

Motion  to  table  second  recommendation.  On  taking  vote, 
motion  was  lost  and  resolution  not  tabled. 

The  President. — The  question  is  upon  the  adoption  of  the 
second  resolution. 

On  taking  the  vote  the  resolution  was  adopted. 
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The  President. — The  question  is  now  upon  the  third  resolu- 
tion. 

Resolution  was  read  by  Mr.  Fentress. 

Mr.  Colyar. — I  move  we  adopt  the  third  resolution. 

Mr.  Pilcher. — I  second  the  motion. 

Resolution  on  request  read  by  Mr.  Fentress. 

Mr.  Ownby. — I  move  to  lay  it  upon  the  table. 

Mr.  Savage. — I  second  the  motion. 

Mr.  Wiltse  called  to  the  Chair. 

Mr.  IngersolL — Gentlemen  of  the  Association :  If  I  were  not 
fully  impressed  with  the  importance  of  this  question  I  would 
not  leave  the  Chair  to  speak  upon  it,  but  I  have  seen  the  abuse 
of  the  voters  and  the  influences  that  have  been  brought  to  bear 
upon  them  and  the  frauds  that  have  been  practiced. 

3£r.  Ownby. — I  rise  to  a  point  of  order.  There  is  a  motion 
before  the  house  to  table  the  resolution  and  it  was  seconded  by 
Col.  Savage, 

Mr.  Williams. — I  would  suggest  that  there  is  a  motion  to  re- 
consider that  takes  precedence  of  that  motion,  and  that  the 
gentleman  has  misapprehended  Parliamentary  usage  on  this 
point,  and  that  the  gentleman  speaking  was  not  out  of  order. 

Mr.  Ownby. — Judge  Williams  is  right  and  I  withdraw  my 
motion. 

Mr.  Inrjersoll. — The  evils  I  speak  of  are  not  partisan,  but  are 
practiced  by  both  parties.  I  believe  these  evils  ought  to  be 
remedied,  and  I  believe  they  can  be  remedied,  for  I  have  seen 
it  in  other  States.  In  the  city  of  Leavenworth,  Kansas,  two 
years  ago,  when  the  people  were  holding  a  municipal  election, 
the  ladies  of  the  city  were  exercising  their  right  of  franchise 
and  the  people  were  by  law  required  to  stay  a  distance  away 
from  the  ballot  box.  I  watched  closely,  and  inquired  of  both 
parties  as  to  the  operation  of  the  law,  it  having  been  in  opera- 
tion there  for  three  or  four  years,  and  all  of  them  praised  it.  I 
know  in  other  cities  it  has  been  successfully  used.  Still,  of 
course  no  law  can  be  made  that  mean  men  cannot  evade  suc- 
cessfully. But  if  we  do  not  legislate  on  the  question  for  that 
reason,  it  is  an  objection  against  all  legislation,  for  we  have  no 
law  that  cannot  be  successfully  evaded.  But  we  should  not, 
therefore,  cease  to  make  laws.     I  have  seen  the  wholesome  op- 
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eration  of  this  law  in  other  cities,  and  I  know  it  will  prevent  a 
great  amount  of  fraud  that  is  practiced.  For  my  part,  I  ^want 
to  see  this  state  of  things  changed.  All  the  measures  we  have 
had  have  been  found  insuflScient  to  produce  the  desired  eflect, 
and  to  prevent  the  purchasing  of  votes.  I  think  the  best  tiling 
we  can  do  is  to  recommend  and  encourage  the  Legislature  to 
enact  such  a  measure.  Then  the  employe  will  not  be  under  the 
influence  of  employer.  Let  all  men  vote  their  sentiments  if 
they  have  any  sentiments.  Therefore,  I  hope  we  will  not  table 
or  in  anywise  dispose  of  this  resolution  but  by  its  adoption.  I 
do  not  know  a  single  State  where  such  a  measure  has  been 
adopted  where  good  has  not  resulted  from  it. 

Mr,  Williartis, — I  want  to  say  that  I  shall  vote  for  this  res- 
olution and  fully  concur  in  Mr.  IngersoU's  argument  in  favor 
of  it. 

The  President. — The  question  is  upon  the  last  resolution. 
All  in  favor  will  vote  in  the  affirmative. 

Resolution  adopted. 

Mr,  Gaines, — I  hope  I  am  in  order,  and  I  want  to  say  we  have 
been  here  hard  at  work  for  two  days,  and  now  what  is  it  going 
to  amount  to  ?  I  want  to  get  something  tangible,  and  unless 
we  do  get  something  tangible  out  of  this  there  is  no  use  in  our 
staying  here.  Therefore,  I  move  that  the  President  appoint  a 
committee  of  three  or  more  to  lay  before  the  next  Legislature, 
and  if  a  convention  is  called,  to  lay  before  it,  the  recommenda- 
tions of  this  body.  I  do  not  see  any  use  in  our  staying  here  at 
work,  and  as  hard  work  as  we  have  done,  unless  there  is  some 
good  to  come  out  of  it.  Let  us  try  and  get  some  good  result 
from  it. 

Mr,  Turner. — The  Committee  of  which  I  am  Chairman  say 
that  all  suggestions  passed  upon  and  ordered  to  be  presented 
to  the  Legislature  should  be  presented  by  bills  drawn  up  by  a 
Committee  who  should  wait  upon  the  Legislature. 

Motion  that  the  recommendation  as  made  by  Mr.  Turner  be 
taken  up. 

The  President. — The  Secretary  will  read  the  recommenda- 
tion.    (Secretary  reads  recommendation.) 

Mr,  Figuers, — It  seems  to  me  the  recommendation  ought  to 
be  amended,  and  that  a  Committee  ought  to  be  appointed  to 
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draft  those  laws.  I  move  that  J.  J.  Turner,  and  some  other 
persons  to  be  appointed  by  us,  shall  compose  that  Committee. 
I  think  the  Secretary  has  been  under  the  saddle  long  enough, 
and  that  he  should  be  one  of  the  Committee  too. 

The  President. — Upon  yesterday  we  adopted  this  recom- 
mendation, "  That  under  the  general  regulations,  the  incoming 
President  should  appoint  a  Committee  to  prepare  these  measures 
for  the  Legislature." 

The  Secretary. — I  would  suggest  that  the  formulation  of  those 
measures  might  be  better  done  by  several  committees.  It 
would  be  too  much  work  upon  any  one  Committee.  The  ap- 
pointment of  the  committees  and  their  number  should  be  left 
to  the  discretion  of  the  Chair.  Therefore,  I  move  that  the 
President  be  authorized  and  directed  to  appoint  committees 
composed  of  such  gentlemen  as  he  sees  fit,  to  prepare  the 
measures  for  the  next  Legislature. 

Mr,  Colyar, — Why  not  let  it  be  one  Committee  large  enough 
to  attend  to  the  work  ? 

Mr.  Figuers. — I  would  suggest  three  from  each  division  of 
the  State. 

Mr.  Williams. — Mr.  President,  I  have  in  my  life  been  a 
member  of  several  associations  and  also  of  the  Tennessee 
General  Assembly.  I  did  not  do  the  State  much  good  while  I 
was  there,  but  it  has  enabled  me  to  know  something  of  the 
average  legislator.  I  say  to  you  now,  that  if  you  go  to  pre- 
paring a  bill  and  presenting  it  to  the  Legislature  they  will  not 
pass  it.  You  cannot  draw  a  bill  that  will  suit  the  members  of 
the  Legislature.  When  the  member  reads  your  bill  on  pre- 
senting it  he  says,  I  offer  this  bill  by  request.  You  want  to 
memorialize  the  Legislature  and  let  the  members  introduce  the 
bills.  This,  it  seems  to  me,  is  the  best  way  to  do  it.  I  am 
aware  of  the  way  in  which  the  average  legislator  will  view  the 
question.  They  will  say,  "  The  Bar  Association  is  (Jictating  to 
us."  They  always  have  received  respectful  memorials  pre- 
sented to  them,  and  will  do  so  again.  There  will  be  found 
some  members  of  the  Legislature  who,  if  he  be  not  a  member 
of  this  Association,  that  can  formulate  the  bill,  and,  it  may  be, 
draw  it  up.     But  I  do  not  think  we  ought  to  pass  a  resolution 
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here  requiring  this  Association  to  draw  up  the  bill  and  present 
it  to  the  Legislature. 

Mr.  Ownby. — I  just  want  to  say  that  I  think  Judge  Williams 
is  right  again. 

Mr.  Savage. — I  have  been  there,  and   many  a  bill  have    I 
written  that  I  never  introduced.     I  know  that  a  man  must  not 
introduce  too  many  bills  there.     In  other  words,  I  know  it  is 
not  the  best  policy  to  introduce  too  many  bills.     Most  of  the 
members  of  the  Legislature  are  ready  to  father  bills,  but  not 
your  bills.     I  have  this  to  say,  that  of  all  the  work  I  have 
been  called  upon   to  perform,  the   most   difficult   business    is 
writing  a  bill  right.     Work  on  it  as  you  will,  when  you  in- 
troduce it  you  will  wish   you   had   changed  it  somewhat.      I 
think  Judge  Williams'  idea  is  a  good  one.     Very  few  of  the 
members  of  the  Legislature  would  be  willing  to  introduce  the 
bill.     Most   of  them  want  to   shine   in   borrowed  colors,  but 
they  would  not  want  to  introduce  your  bill  for  all  that.     You 
might  take  a  man  of  the  best  brains  we  have  got,  and  call  upon 
him  to  explain  a  law,  and  he  cannot  do   it.     You  may  take 
the  Taxation   law,  with  which  I  had   considerable  to  do.     I 
have  been  called  upon  to   explain  it,  and  yet  my  opinion  is 
worth  no  more  concerning  it  than  yours.     The  trouble  about 
writing  a  law  is  that  it  requires   the   greatest  experience  to 
write  one  that  will  accomplish  the  purpose  you  intend  it  to. 
After  you  have  given  it  all  the  thought  you  have,  you  cannot 
begin  to  know  what  your  courts  are  going  to  make  out  of  it. 

Mr.  Stokes. — I  wish  to  make  a  motion  as  a  substitute  for  the 
one  now  before  the  house  :  That  the  incoming  Chairman,  in 
connection  with  the  Chairmen  of  the  two  Committees — the  one 
on  Law  Reform  and  the  other  on  Remedial  Procedure — and 
also  the  Chairman  of  the  Committee  on  Legal  Education,  be 
appointed  by  this  Association  as  a  Committee  to  present  the 
recommendations  of  this  Association  to  the  Legislature,  and 
also  that  ^he  Secretary  be  one  of  that  Committee. 

Motion  passed  unanimously. 

The  President. — We  are  invited  to  send  delegates  to  the 
National  Bar  Association,  which  meets  on  the  8th  of  this  month, 
and  to  the  American  Bar  Association,  which  meets  on  the  15th, 
16th,  and  17th  of  the  month,  at  Saratoga.     Shall  we  not  elect 
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these  at  this  time,  while  we  are  electing  the  officers  of  the  As- 
sociation ?  But  first  I  think  it  is  proper  for  the  Association 
to  say  whether  it  will  send  delegates  to  these  Associations  or 
not. 

Mr,  Bryan, — I  move  that  we  accept  the  invitation  and  send 
delegates. 

Mr,  Ownby, — I  second  the  motion. 

Motion  adopted  by  the  Association. 

The  Secretary, — I  would  state  that  the  National  Bar  Associ- 
ation is  entirely  a  delegated  body,  there  being  no  membership 
in  that  body.  We  are  entitled,  under  its  Constitution,  to  one 
delegate  for  each  fifty  members  we  have,  and  one  additional 
delegate  for  a  number  less  than  fifty.  We  have  upon  our  roll 
jnst  about  two  hundred  and  fifty  members,  and  therefore  would 
be  entitled  to  five  delegates  to  the  National  Bar  Association. 

Mr,  Ownby. — How  many  did  you  say  ? 

The  Secretary, — Five  to  the  National  Bar  Association,  and 
three  to  the  American  Bar  Association. 

The  President. — I  do  not  know  of  any  further  unfinished 
business. 

The  Secretary. — One  point  overlooked  was  that  the  first  reso- 
lution passed  was  one  favoring  the  calling  of  a  Constitutional 
Convention.  That  most  important  matter  ought  to  be  attended 
to  by  providing  for  a  Committee,  and  a  large  one,  from  the 
three  divisions  of  the  State.  I  also  think  that  copies  of  the 
minutes  of  the  Association  ought  to  be  given  to  all  the  prac- 
ticing lawyers  of  the  State. 

Mr.  Savage. — I  would  like  to  know  what  action  you  took  in 
regard  to  calling  a  Constitutional  Convention. 

The  President. — Upon  yesterday,  upon  the  recommendation 
of  the  Committee  on  Jurisprudence  and  Law  Reform,  the  As- 
sociation adopted  a  resolution  that  a  Constitutional  Convention 
should  be  called. 

Mr.  Fentress. — I  ofter  to  amend  by  the  following: 

'^Resolved,  That  this  Association  respectfully  memorialize  the 
next  General  Assembly  to  call  a  Constitutional  Convention  for 
the  consideration  of  the  recommendations  of  this  Association." 

The  President. — That  was  done  on  yesterday. 

Mr.  Savage. — I  think  these  things  are  such  small  matters 
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that  they  have  parsed  out  of  memory  almost,  but  I  would  like 
to  state  to  the  Association  that  in  the  last  Legislature  I  intro- 
duced a  bill  for  the  calling  of  a  Constitutional  Convention,  and, 
inasmuch  as  the  prohibition  amendment  was  then  up,  and  in 
order  not  to  seem  to  conflict  with  it — for  there  were  certain 
gentlemen  in  the  Legislature  called  Prohibitionists  who  were 
afraid  my  bill  would  interfere  with  theirs — and  while  I  did 
what  I  could  to  insure  the  passage  of  the  bill  because  I  thought 
it  was  right  to  let  the  people  vote  on  the  question  as  soon  as 
we  could,  my  bill  passed  through  the  House,  but  went  to  the 
Senate  a  few  days  before  it  adjourned,  and  was  not  passed. 
Had  my  resolution  passed  it  would  have  accomplished  the  pur- 
pose for  which  I  intended  it,  viz. :  the  calling  of  a  Constitu- 
tional Convention  ;  but  the  attention  was  directed  to  the  prohi- 
bition amendment. 

The.  Secretary, — I  think  the  same  Committee  ought  to  take 
this  matter  in  charge  and  prepare  the  memorial. 

Mr.  LeUyett. — I  move  that  a  Committee  of  one  from  each 
grand  division  of  the  State  be  appointed  by  the  incoming  Chair- 
man. 

Mr.  Wiltse. — I  would  ask  him  to  change  his  amendment.  I 
think  there  should  be  a  Committee  of  at  least  five  from  each 
grand  division  of  the  State,  and  move  that  the  President  ap- 
point such  a  Committee,  composed  of  five  members  from  each 
division  of  the  State,  to  prepare  a  memorial  to  the  next  Legis- 
lature. 

Motion  adopted. 

Mr.  Williams. — I  would  like  to  make  this  inquiry,  if  it  is  in 
order.  Is  there  any  way  by  w^hich  w^e  can  change  the  time  of 
the  annual  meeting  of  the  Association  so  they  will  come  in  the 
spring? 

The  President. — You  would  have  to  change  the  Constitu- 
tion. The  next  business  is  the  election  of  oflicers.  The  Con- 
stitution provides  as  follows :  "  That  the  oflScers  of  the  Associ- 
ation shall  consist  of  one  President,  three  Vice-presidents,  a 
Secretary  and  Treasurer,  and  Central  Council.  All  of  these 
oflBicers  shall  be  elected  at  the  annual  meetings  of  the  Associa- 
tion, and  the  same  President  shall  not  be  elected  for  tw^o  years 
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u  succession."  The  Chairmau  will  now  declare  the  election  of 
officers  in  order. 

Mr.  Ruhm, — I  nominate  L.  B.  McFarland  for  President. 

Mr.  Pilcher. — I  second  the  nomination. 

31r.  Marks. — I  move  that  he  be  elected  by  acclamation. 

The  President. — That  requires  something  extraordinary,  but 
[  suppose  we  can  do  it ;  that  requires  a  suspension  of  the  Con- 
■ititution. 

Mr.  Marks. — I  move  that  the  rules  be  suspended,  and  the 
Secretary  directed  to  cast  the  vote  of  the  Association  for  Mr. 
McFarland. 

The  President. — The  motion  of  Mr.  Marks  is  that  the  Sec- 
retary of  the  Association  be  instructed  to  cast  the  ballot  of  the 
Association  for  Mr.  McFarland  for  President. 

Mr.  Pilcher. — I  would  suggest  that  he  is  not  authorized  to 
cast  the  vote  vUa  voce. 

Motion  carried  unanimously. 

The  President. — The  next  officers  to  be  elected  are  three 
Vice-presidents. 

Mr.  Bi^an. — I  do  not  think  that  part  of  the  duties  of  the 
Secretary  have  been  performed.     He  has  not  cast  the  vote  yet. 

The  Secretary. — The  vote  is  cast. 

Mr.  Otrnby. — I  move  that  a  committee  be  appointed  to  inform 
Mr.  McFarland  of  his  election. 

The  President. — I  have  not  been  notified  of  the  fact  that 
Mr.  McFarland  was  elected  President  of  the  Association. 

The  Secretary  informs  the  President  he  has  performed  his 
duty  as  directed,  and  has  cast  the  vote  for  Mr.  McFarland. 

Calls  for  McFarland. 

Mr.  McFarland. — Gentlemen  of  the  Association :  As  much 
a.^  I  regret  to  leave  you,  I  will  say  that  I  was  preparing  to  leave 
when  I  was  informed  that  I  had  been  elected  as  President  of 
the  Association.  Still  I  wanted  to  run,  but  on  second  thought 
saw  it  would  be  ungracious  not  to  thank  you  for  the  honor  con- 
ferred on  me.  I,  of  course,  know  that  the  position  properly 
belongs  to  West  Tennessee,  but  I  think  the  greater  part  of  the 
reason  you  elected  me  is  from  the  kindly  personal  relations  in 
which  I  hope  I  stand  with  the  members  of  the  Association.  I 
am  certain  of  one  thing,  that  you  could  not  have  elected  an/ 
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one  who  has  a  higher  opinion  of  the  dignity  and  importance  of 
this  Association  than  I  have.  I  have,  from  the  beginning, 
thought  that  it  would  exercise  a  beneficial  influence,  and  I  think 
we  can  feel  the  influence  of  this  Association  all  over  the  State, 
It  is  from  association  of  numbers  that  the  mechanics  have  been 
enabled  to  cast  their  strength  in  one  way,  and  make  their 
power  felt,  and  yet  the  Bar,  so  far,  have  never  exercised  that 
sort  of  an  inflnence.  The  Bar  has  been  without  that  harmony 
and  jco-operation  that  marks  the  associations  of  other  profes- 
sions, and  I  look  upon  this  Association  as  the  beginning  of  an 
influence  or  power  for  good;  and  I  want  to  suggest  another 
thing.  I  think  this  influence  ought  to  be  felt  in  the  adminis- 
tration of  the  laws.  I  have  felt  it  was  time  for  its  influence  to 
be  more  generally  known.  In  other  words,  I  think  it  is  time 
for  us  to  begin  to  fructify,  and  to  carry  into  practical,  active 
operation  the  measures  we  have  been  discussing  so  lon/a:,  and 
are  so  deeply  interested  in.  I  want  to  suggest  right  now,  be- 
cause I  think  of  it,  that  I  think  some  arrangements  oug-ht  to 
be  made  by  which  we  can  have  every  member  of  the  Bar  of 
Tennessee  belong  in  some  way  to  the  Association,  so  that  the 
Association's  influence  shall  be  felt,  and  that  it  shall  be  exer- 
cised by  the  personal  influence  of  every  member  of  the  Bar  in 
Tennessee.  This  is  what  ought  to  be  done,  and  is  one  of  the 
things  I  want  you  gentlemen  to  think  about.  Then  we  can  in- 
quire of  every  member  of  the  Bar  of  Tennessee,  who  is  a  mem- 
ber of  this  Association,  and  we  can,  through  them,  exercise  the 
influence  and  excite  an  interest  in  the  changes  we  propose  to 
make. 

TuE  President. — The  next  business  is  the  election  of  three 
Vice-presidents  for  the  Association. 

Mr.  Wiltse. — I  propose  for  East  Tennessee  W.  J.  Clift,  for 
Middle  Tennessee  J.  J.  Turner,  and  for  West  Tennessee  Mr. 
Fentress,  as  nominees  for  Vice-presidents. 

Mr.  Gaines. — I  move  that  the  rules  be  suspended,  and  the 
Secretary  instructed  to  cast  the  ballot  of  the  members  of  the 
Association  for  Clift,  Turner,  and  Fentress  for  Vice-presidents, 

Motion  unanimously  adopted,  and  Secretary  directed  to  cast 
the  ballot  of  the  Association  accordingly. 

"The  President. — The  next  oflBicers  are  a  Secretary  and  Treas- 
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urer,  and  the  same  person  has  usually  performed  the  functions 
of  both  positions. 

Mr.  Gaines. — I  nominate  Mr.  J.  W.  Bonner,  and  move  that 
the  President  cast  the  ballot  of  the  members  of  the  Association 
for  J.  W.  Bonner  for  Secretary  and  Treasurer  of  the  Associa- 
tion. 

Mr  Bonner. — Mr.  President :  I  desire  to  say  to  the  Associa- 
tion that  I  have  served  you  as  best  I  could  for  four  years,  and 
it  does  occur  to  me  that  it  is  time  for  me  to  retire.     I  think  it . 
would  be  better  for  me  to  retire  and  let  you  make  some  other 
selection. 

The  President. — The  Chair  takes  this  as  an  intimation  that 
at  the  next  meeting  of  the  Association  he  will  decline  to  be  a 
candidate  for  re-election,  and  casts  the  unanimous  vote  of  the 
Association  for  J.  W.  Bonner  for  Secretary  and  Treasurer  for 
the  next  year. 

.  The  President. — The  next  oflBlcers  are  the  Central  Council, 
composed  of  five  members.  The  functions  of  the  Council  are 
such  that  they  should  be  near  the  President,  as  for  some  pur- 
poses he  is  required  to  have  the  advice  and  counsel  of  the  Cen- 
tral Council.  It  is  customary  to  select  three  members  from 
near  the  residence  of  the  President. 

Mr.  Gaines. — I  nominate  W.  A.  Collier  and  W.  C.  Folkes. 

The  President. — These  gentlemen  have  been  with  us  from 
the  beginning,  and  we  want  to  bring  in  somebody  else.  While 
I  do  not  object  to  any  one  of  the  gentlemen  yet  we  have  a  large 
membership  down  there,  and  the  Memphis  members  have  not 
taken  that  interest  in  the  Association  they  should. 

Mr.  Gaines. — I  withdraw  the  name  of  Mr.  Folkes  and  sug- 
gest that  of  R.  J.  Morgan. 

Mr.  Figuers. — I  nominate  from  Memphis  Judge  Estes. 

Mr.  Colyar. — From  Memphis  I  offer  the  name  of  Luke  E. 
Wright. 

Mr.  Colyar. — I  offer  the  name  of  W.  M.  Randolph. 

The  President. — There  are  two  other  gentlemen  to  be  nomi- 
nated. The  custom  is  to  place  one  in  each  of  the  other  divi- 
sions of  the  State. 
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A  Member, — I  nominate  Mr.  Ruhm  for  Middle  Tennessee  and 
Mr.  Wiltse  for  East  Tennessee. 

A  Member, — I  think  it  would  be  well  to  put  a  member  of  the 
Central  Council  at  Knoxville,  and  suggest  the  name  of  W.  L. 
Welcker,  of  Knoxville,  as  a  member  of  the  Central  Council. 

Mr,  Figuers — I  move  that  the  Secretary  be  instructed  to  east 
the  unanimous  vote  of  the  members  of  the  Association  for  the 
five  gentlemen  named,  R.  J.  Morgan,  Luke  E.  Wright,  TV^.  M. 
Randolph,  John  Ruhm,  and  W.  L.  Welcker,  for  the  Central 
Council  of  the  Association. 

Motion  adopted,  and  Secretary  cast  the  vote  of  the  Associa- 
tion as  directed. 

The  President. — Xow,  you  have  further  to  elect  three  dele- 
gates to  the  American  Bar  Association,  which  meets  at  Sara- 
toga, and  five  delegates  to  the  National  Bar  Association,  which 
meets  at  Cleveland,  Ohio. 

3fr,  Boiincr, — It  has  been  suggested  to  me  by  some  of  his  . 
friends  that  Thos.  L.  Dodd  will  be  certain  to  attend  the  meeting 
at  Saratoga,  therefore  I   nominate  him  as  a  delegate  to  the 
meeting  of  the  American  Bar  Association. 

Mr,  Wiltse, — I  know  a  worthy  member  of  the  Association 
from  Middle  Tennesse  who  will  be  in  close  proximity  to  Sara- 
toga at  the  time  of  the  meeting  of  the  Association.  I  shall  be 
glad  to  see  him  sent  there,  therefore  I  nominate  J.  W.  Gaines, 
of  Nashville. 

The  President. — We  have  the  names  of  Thos.  L.  Dodd,  W. 
F.  Cooper,  and  J.  W.  Gaines  as  delegates  to  the  American  Bar 
Association. 

Mr,  WiViams, — I  move  they  be  elected  as  delegates  to  that 
Association. 

Motion  seconded,  and  carried  unanimously. 

The  President. — Now  we  have  to  elect  five  delegates  to  the 
National  Bar  Association  which  meets  at  Cleveland,  Ohio. 

Mr.  Gaines  and  Mr.  Wiltse  were  appointed  as  delegates  to 
American  Bar  Association  at  Cleveland. 

Moved  and  seconded  that  our  guest,  Mr.  J.  H.  Butler,  be  ap- 
pointed as  a  delegate  also  to  these  Associations. 
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Motion  carried,  and  Mr.  Butler  appointed. 

Mr.  Bryan, — I  want  to  offer  this  resolution  of  thanks  to  the 
retiring  President  and  officers  of  the  Association.  (Reads 
resolution.) 

Mr.  Pilcker. — That  resolution  has  been  offered  on  several  oc- 
casions, and  the  suggestion  withdrawn  upon  the  idea  that  our 
President  will  presumably  always  discharge  the  duties  of  his 
office  well.  I  believe  resolutions  of  that  sort  have  been  filed 
heretofore. 

Mr.  Gaines. — I  move  that  the  Association  adjourn. 

Motion  seconded,  and  Association  adjourned. 
10 
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APPENDIX. 


CONSTITUTION. 


OBJECTS. 


Article  I. — The  objects  of  the  Association  are  to  foster  legal 
science,  maintain  the  honor  and  dignity  of  the  profession  of 
law,  to  cultivate  professional  ethics  and  social  intercourse  among 
its  members,  and  to  promote  improvements  in  the  law  and  the 
modes  of  its  administration. 

ELECTION    OF   MEMBERS. 

Article  II. — All  nominations  for  membership  shall  be  made 
by  the  Local  Council  of  a  County  or  Bar  Association  when 
such  Local  Council  or  Bar  Association  exists;  when  there  is 
no  Xiocal  Council  or  Bar  Association  in  any  county  nominations 
from  such  county  shall  be  made  by  the  Central  Council.  All 
nominations  thus  made  or  approved  shall  be  reported  by  the 
Council  to  the  Association,  and  all  whose  names  are  reported 
shall  thereupon  become  members  of  the  Association;  providedy 
that  if  any  member  demands  a  vote  upon  any  name  thus  re- 
ported the  Association  shall  thereupon  vote  thereon  by  ballot. 

membership. 

Article  III. — Any  person  shall  be  eligible  to  membership  in 
this  Association  who  shall  be  a  member  of  the  Bar  of  this  State 
in  good  standing,  and  who  shall  also  be  nominated  as  herein- 
before provided. 

officers. 

Article  IV. — The  officers  of  this  Association  shall  consist  of 
one  President,  three  Vice-presidents,  a  Secretary  and  Treasurer, 
a  Central  Council,  who  shall  be  the  Board  of  Directors  under 
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the  charter,  to  be  chosen  by  the  Association.  One  of  the  mem- 
bers of  the  Central  Council  shall  be  its  Chairman.  Each  of 
these  officers  shall  be  elected  at  each  annual  meeting  for  the 
next  ensuing  year,  but  the  same  person  shall  not  be  elected 
President  two  years  in  succession.  All  such  elections  shall  be 
by  ballot.  The  officers  elected  shall  hold  office  until  their  suc- 
cessors are  elected  and  qualified  according  to  the  Constitution 
and  By-laws. 

CENTRAL   COUNCIL. 

Article  V. — The  Central  Council  shall  consist  of  five  mem- 
bers, and  shall  be  at  all  times  an  advisory  board  for  consulta- 
tion and  conference  when  called  on  for  that  purpose  by  the 
President,  or  any  Vice-president  who  may,  for  the  time  being, 
be  acting  as  President. 

LOCAL    COUNCIL. 

Article  VI. — The  President,  by  and  with  the  advice  and  eon- 
sent  of  the  Central  Council,  may  establish  a  Local  Council  in 
any  county  in  this  State  by  issuing  a  warrant  to  that  eflfect, 
naming  therein  the  persons  composing  such  Local  Council. 
Each  Local  Council  shall  not  consist  of  less  than  three  nor 
more  than  seven  members.  Xo  person  shall  be  eligible  to  ap- 
pointment as  a  member  of  any  Local  Council  who  is  not,  at 
the  time,  a  member  of  this  Association. 

election  of  members. 

Article  VII. — All  members  of  this  Convention  signing  the 
charter,  and  all  members  elected  as  herein  provided,  shall  become 
members  of  the  Association  upon  the  payment  of  the  admission 
fee  as  herein  provided  for.  But  after  the  adjournment  of  this 
Convention  all  nominations  for  membership  shall  be  made  as 
herein  provided.  All  elections  for  membership  shall  be  by  bal- 
lot, and  several  nominees,  if  from  the  same  county,  may  be 
voted  for  upon  the  same  ballot,  and,  in  such  case,  placing  the 
word  *'no"  against  any  name  or  names  upon  the  ticket  shall 
be  deemed  a  negative  vote  against  such  name  or  names,  and 
against  those  only.  Five  negative  votes  shall  suffice  to  defeat 
any  election  for  membership.  All  elections  of  members  shall 
be  by  the  Association. 
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annual  dubs. 

Article  VIII. — Each  member  shall  pay  five  dollars  to  the 
Treasurer  as  annual  dues,  and  no  person  shall  be  qualified  to 
exercise  any  privilege  of  membership  who  is  in  default.  Such 
dues  shall  be  payable,  and  the  payment  thereof  enforced,  as 
may  be  provided  by  the  By-laws.  Members  shall  be  entitled 
to  receive  all  publications  of  the  Association  free  of  charge. 
The  admission  fee  shall  be  five  dollars,  to  be  paid  as  soon  as 
the  member  is  elected. 

ADOPTION    OR   amendment   OF    BY-LAWS. 

Article  IX. — By-laws  may  be  adopted  or  amended  at  any 
annual  meeting  of  the  Association  by  a  majority  of  the  mem- 
bers present. 

committees. 

Article  X. — The  following  committees  shall  be  annually 
appointed  by  the  President  for  the  year  ensuing,  and  shall  con- 
sist of  five  members  each : 

1.  On  Jurisprudence  and  Law  Reform. 

2.  On  Judicial  Administration  and  Remedial  Procedure. 

3.  On  Legal  Education  and  Admissions  to  the  Bar. 

4.  On  Publication. 

5.  On  Grievances. 

A  majority  of  those  members  of  any  Committee,  or  of  the 
Central  Council,  who  may  be  present  at  any  meeting  of  such 
Committee  or  Council,  shall  constitute  a  quorum  for  the  pur- 
pose of  such  meeting.  Vacancies  in  any  oflSce  provided  for  by 
this  Constitution  shall  be  filled  by  appointment  by  the  Presi- 
dent, and  the  appointees  shall  hold  oflSce  until  the  next  meeting 
of  the  Association. 

central  council. 

Article  XL — The  Central  Council  shall  perform  such  dutieg 
as  may  be  assigned  to  them  by  the  President,  or  as  may  be  de- 
fined by  the  By-laws,  except  as  herein  otherwise  directed. 

meeting  of  association. 

Article  XII. — This  Association  shall  meet  annually  on  the 
first  Thursday  in  July,  at  such  place  as  the  Central  Council 


Digitized  by  VjOOQ IC 


142  Procbedinqs  of  the 

may  select,  and  those  present  at  such  meeting  shall  constitute 
a  quorum.  The  Secretary  shall  give  sixty  days'  notice  of  time 
and  place  of  such  meeting,  either  by  publication  in  a  public 
newspaper  or  by  personal  communication. 

DUTIES    OF    PRESIDENT. 

Article  XIII. — ^The  President  shall  open  each  annual  meet- 
ing of  the  Association  with  an  address,  in  which  he  shall  com- 
municate the  most  noteworthy  changes  in  statute  law,  on  points 
of  general  interest  made  in  the  State  and  by  Congress  during 
the  preceding  year. 

alteration  or  amendment  of  the  constitution. 

Article  XIV. — This  Constitution  may  be  altered  or  amended 
by  a  vote  of  three-fourths  of  the  members  present  at  any  an- 
nual meeting,  but  no  such  change  shall  be  made  at  any  meeting 
at  which  less  than  twenty  members  are  present. 

duties  of  local  council. 

Article  XV. — Each  Local  Council  shall  perform  such  duties 
as  it  may  be  called  upon  to  perform  by  the  President,  or  as 
may  be  defined  by  the  By-la%v8. 

suspension  of  members. 

Article  XVI. — Anj-  member  of  the  Association  may  be 
suspended  or  expelled  for  misconduct  in  his  relations  to  this 
Association  or  in  his  profession,  on  conviction  thereof,  in  such 
manner  as  may  be  prescribed  by  the  By-laws. 

CONSTITUTION. 

Article  XVII. — This  Constitution  shall  go  into  immediate 
eftect.  This  Association  shall  be  incorporated  under  the  laws 
of  the  State  of  Tennessee  as  soon  as  practicable,  and  until  such 
incorporation  all  money  and  property  of  said  Association  shall 
be  vested  in  the  President  and  Treasurer  as  trustees  thereof, 
who  shall  pay  over  and  deliver  the  same  to  said  corporation  as 
its  property  as  soon  as  the  corporation  is  created  by  law. 
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BY-LAWS. 


I. — PRESIDENT. 

The  President  shall  preside  at  all  meetings  of  the  Associa- 
tion, and  in  case  of  his  absence,  one  of  the  Vice-presidents  shall 
preside. 

II. — SECRETARY. 

The  Secretary  shall  keep  a  record  of  all  meetings  of  the 
Association,  and  of  all  other  matters  of  which  a  record  shall  be 
deemed  advisable  by  the  Association,  and  shall  conduct  the 
correspondence  of  the  Association,  with  the  concurrence  of  the 
President.  He  shall  notify  the  officers  and  members  of  their 
election,  and  shall  keep  a  roll  of  the  members,  and  shall  issue 
notices  of  all  meetings. 

III. — SECRETARY  AND  TREASURER. 

The  Secretary  and  Treasurer  shall  collect,  and,  under  the 
direction  of  the  Central  Council,  disburse  all  funds  of  the 
Association ;  he  shall  report  annually,  and  oftener,  if  required ; 
he  shall  keep  regular  accounts,  which  shall  be  at  all  times  open 
to  inspection  of  the  members  of  the  Association.  His  accounts 
shall  be  audited  by  the  Central  Council.  Before  discharging 
any  of  the  duties  of  this  office,  the  incumbent  shall  execute  a 
bond,  with  good  and  sufficient  surety,  to  be  approved  by  the 
President,  payable  to  the  President  and  his  successors  in  office, 
in  the  sum  of  one  thousand  dollars,  for  the  use  of  the  Associa- 
tion, and  conditioned  that  he  will  well  and  faithfully  perform 
the  duties  of  his  office  so  long  as  he  discharges  any  of  the 
duties  thereof. 

IV. — CENTRAL    COUNCIL. 

The  Central  Council  shall  meet  at  least  once  every  three 
months,  and  oftener  if  called  together  by  the  President.  They 
shall  have  power  to  make  such  regulations,  not  inconsistent 
with  the  Constitution  and  By-laws,  as  shall  be  necessary  for 
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the  protection  of  the  property  of  the  Association,  and  for  the 
preservation  of  good  order  in  the  conduct  of  its  affairs.  They 
shall  keep  a  record  of  their  proceedings,  which  shall  be  read  at 
the  ensuing  meeting  of  the  Association ;  and  it  shall  te  their 
duty  to  present  business  for  the  Association.  They  shall  have 
no  power  to  make  the  Association  liable  for  any  debts  amount- 
ing to  more  than  half  of  the  amount  in  the  Treasurer's  hands 
in  cash,  and  not  subject  to  prior  liabilities.  They  shall  per- 
form such  other  duties  as  are  required  of  them  by  the  Consti- 
tution, or  as  may  be  assigned  to  them  by  the  President. 

V. — ORDER    OF   BUSINESS. 

At  each  annual,  stated,  or  adjourned  meeting  of  the  Associa- 
tion, the  order  of  business  shall  be  as  follows : 

1.  Reading  Minutes  of  preceding  meeting. 

2.  Address  of  the  President. 

3.  Report  of  Treasurer. 

4.  Report  of  Central  Council. 

5.  Elections,  if  any,  to  membership. 

6.  Reports  of  other  standing  committees. 

7.  Reports  of  special  committees. 

8.  Miscellaneous  business. 

9.  Election  of  officers. 

The  order  of  business  may  be  changed  by  a  vote  of  the 
majority  of  the  members  present. 

The  parliamentary  rules  and  orders  contained  in  Cushing's 
Manual,  except  as  otherwise  herein  provided,  shall  govern  all 
meetings  of  the  Association. 

VI. — MEMBERS-ELECT. 

If  any  person  elected  does  not,  within  one  month  after  notice 
of  his  election,  signify  his  acceptance  of  membership  by  a  letter 
to  the  Secretary  to  that  effect,  and  by  payment  of  his  admission 
fee,  he  shall  be  deemed  to  have  declined  to  become  a  member. 

VII. — COMMITTEES. 

In  pursuance  of  Article  X.  of  the  Constitution,  there  shall  be 
the  following  standing  committees : 
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1.  A  Committee  on  Jurisprudence  and  Law  Reform,  who 
shall  be  charged  with  the  duty  of  attention  to  all  proposed 
changes  in  the  law,  and  of  recommending  such  as,  in  their  opin- 
ion, may  be  entitled  to  favorable  consideration  of  the  Associa- 
tion. 

2.  A  Committee  on  Judicial  Administration  and  Remedial 
Procedure,  who  shall  be  charged  with  the  duty  of  the  observa- 
tion of  the  working  of  our  judicial  system,  the  collection  of  in- 
formation, the  entertaining  and  examination  of  projects  for  a 
change  or  reform  in  the  system,  and  of  recommending  from 
time  to  time  to  the  Association  such  action  as  they  may  deem 
expedient. 

3.  A  Committee  on  Legal  Education  and  Admission  to  the 
Bar,  who  shall  be  charged  with  thp  duty  of  examining  and  re- 
porting what  change  it  is  expedient  to  propose  in  the  system 
and  mode  of  legal  education,  and  of  admission  to  the  practice 
of  the  profession  in  the  State  of  Tennessee. 

4.  A  Committee  on  Publication,  who  shall  be  charged  with 
the  duty  of  examining  and  reporting  upon  all  matters  proposed 
to  be  published  by  authority  of  the  Association,  and  pertaining 
to  any  of  the  subjects  for  the  advancement  of  which  the  Asso- 
ciation is  created. 

5.  A  Committee  on  Grievances,  who  shall  be  charged  with  the 
hearing  of  all  complaints  which  may  be  made  in  matters  affect- 
ing the  interest  of  the  legal  profession  and  the  practice  of  law, 
and  the  administration  of  justice,  and  to  report  the  same  to  this 
Association  with  such  recommendations  as  they  may  deem  ad- 
visable ;  and  said  committee  shall,  in  behalf  of  the  Association, 
institute  and  carry  on  such  proceedings  against  oftenders,  and 
to  such  extent  as  the  Association  may  order,  the  cost  of  such 
proceedings  to  be  paid  by  the  Treasurer,  on  the  warrant  of  the 
Central  Council,  out  of  moneys  subject  to  be  appropriated  by 
them. 

VIII. — MEMBERS   OF   COMMITTEES    AND   THEIB   APPOINTMENT. 

Each  of  the  standing  committees  shall  consist  of  five  mem- 
bers, and  shall  be  appointed  annually  by  the  President  of  the 
Association,  and  shall  continue  in  office  until  the  annual  meet- 
ing of  the  Association  next  after  their  appointment,  and  until 


Digitized  by  VjOOQ IC 


146  Procbbdings  of  the 

their  successors  are  appointed,  with  power  to  adopt  rules  for  their 
own  government,  not  inconsistent  with  the  Constitution  or 
these  By-laws.  Any  standing  committee  of  the  Association 
may,  by  rule,  provide  that  three  successive  absences  from  the 
meetings  of  the  committee,  unexcused,  shall  be  deemed  a  resig- 
nation by  the  member  so  absent  from  his  place  upon  the  commit- 
tee. Any  standing  committee  of  the  Association  may,  by  rule, 
impose  upon  its  members  a  fine  for  non-attendance,  and  may 
provide  for  the  disposition  of  the  fines  collected  under  such  rule. 

IX. — CHARGES    AGAINST   MEMBERS. 

Whenever  any  complaint  shall  be  preferred  against  a  member 
of  the  Association  for  misconduct  in  his  relation  to  this  Asso- 
ciation, or  in  his  profession,  the  member  or  members  preferring 
such  complaint  shall  present  it  to  the  Committee  on  Grievances, 
in  writing,  and  subscribed  by  him  or  them,  plainly  stating  the 
matter  complained  of,  with  particulars  of  time,  place,  and  cir- 
cumstances. 

The  committee  shall  thereupon  examine  the  complaint,  and 
if  they  are  of  the  opinion  that  the  matter  therein  alleged  is  of 
sufficient  importance,  shall  cause  a  copy  of  the  complaint,  to- 
gether with  a  notice  of  not  less  than  five  days  of  the  time 
and  place  when  the  committee  will  meet  for  the  consideration 
thereof,  to  be  served  on  the  member  complained  of,  either  per- 
sonally or  by  leaving  the  same  at  his  place  of  business  during 
the  ofllice  hours,  properly  addressed  to  him.  If,  after  hearing 
his  explanation,  the  committee  shall  deem  it  proper  that  there 
shall  be  a  trial  of  the  charge,  they  shall  cause  a  similar  notice 
of  five  days  of  the  time  and  place  of  trial  to  be  served  on  the 
party  complained  of. 

The  committee  shall  be  furnished  with  a  list  of  the  witnesses, 
their  names  and  place  of  residence,  who  it  is  proposed  shall  be 
examined  to  sustain  the  charge,  which  shall  accompany  the 
complaint  when  made  to  the  committee;  and  when  the  day  is 
set  for  trial  the  member  complained  of,  upon  his  demand  there- 
for, shall  be  entitled  to  a  copy  of  said  list  of  witnesses.  At  the 
time  and  place  appointed  for  the  trial,  or  at  such  other  time  as 
may  be  granted  by  the  committee,  the  member  complained  of 
shall  file  a  written  answer  or  defense.     Should  he  fail  to  do  so, 
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the  committee  may  proceed  thereupon  to  the  consideration  of 
the  complaint. 

The  committee  shall  thereupon,  and  at  such  other  times  and 
places  as  they  may  adjourn  to,  proceed  to  hear  the  evidence 
adduced  and  try  the  complaint,  and  shall  determine  all  ques- 
tions of  evidence. 

The  complainant  and  the  member  complained  of  shall  each 
be  allowed  to  appear  personally  and  by  counsel,  who  must  be 
members  of  the  Association;  and  the  complainant  and  the 
member  complained  of  shall  each  be  competent  witnesses. 
The  witnesses  shall  vouch  for  the  truth  of  their  statements  on 
their  word  of  honor.  The  committee  shall  have  power  to 
summon  witnesses ;  and  if  any  such  witnesses  are  members 
of  the  Association,  a  neglect  or  refusal  to  appear  may  be 
reported  to  the  Association  by  the  committee,  and  treated 
as  misconduct. 

The  committee,  of  whom  at  least  four  must  be  present  at  the 
trial — except  that  a  less  number  must  adjourn  from  time  to 
time — shall  hear  and  decide  the  allegations  submitted  to  them ; 
and  if  they  find  the  complaint,  or  any  material  part  of  it,  to  be 
true,  they  shall  so  report  to  the  Association,  with  their  recom- 
mendation as  to  the  action  to  be  taken  thereon. 

The  decision  of  the  committee  shall  be  served  on  the  member 
complained  of,  and  if  the  decision  be  that  the  complaint,  or 
any  material  part  thereof,  is  true,  and  in  that  case  only,  the 
committee  shall  also  serve  a  copy  of  the  complaint,  answer,  if 
there  be  an  answer,  and  decision  on  the  President  of  the  Asso- 
ciation ;  and  if  requested,  either  by  the  member  or  members 
complaining,  or  the  member  complained  of,  shall  annex  thereto 
a  copy  of  the  evidence  taken,  which  said  document  shall  be 
regarded  as  a  report  of  the  committee  to  the  Association. 

Every  such  report  shall  be  acted  on  only  by  the  Association 
at  an  annual,  stated,  or  adjourned  meeting  of  the  Association, 
and  of  which  the  member  complained  of  shall  have  due  notice, 
to  be  served  upon  him  by  direction  of  the  committee.  The 
Association  shall  thereupon  proceed  to  take  such  action  on 
said  report  as  they  may  see  tit,  provided  only  that  no  member 
shall  be  expelled  unless  by  the  vote  of  two-thirds  of  the  mem- 
bers present  and  voting. 
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Whenever  any  trial  shall  be  determined  on,  the  member  com- 
plained of  n.ay  object,  for  cause,  to  any  of  the  members  of 
said  committee,  which  causes  he  shall  state  in  writing  and  pre- 
sent to  the  committee.     Thereupon  the  committee  shall  report 
the  facts  to  the  President,  and  inclose  to  him  a  copy  of  the 
objections  for  cause ;    and  the  President  shall  forthwith  sum- 
mon the  Central  Council  to  meet  with  him,  and  determine 
what  weight,  if  any,  the  objections  for  cause  are  justly  entitled 
to  have ;    and  if  the  President  and  a  majority  of  the  Central 
Council  present  and  voting  shall  determine  that  the  objectioD? 
for  cause  are  not  well  taken,  and  that  the  same  are  overruled, 
the  President  shall  so  inform  the  Committee  on  Grievances; 
but  if  the  President  and  a  majority  of  the  Central  Council,  as 
aforesaid,  shall  determine  that  any  of  said  objections  for  cause 
to   any   member  of  the   Committee   on   Grievances   are  well 
taken,  then  the  President  shall  so  inform  said  Committee,  and 
forthwith  appoint  another  member  or  members  to  supply  the 
temporary  vacancy  caused   thereby ;    and  the  method  herein 
provided   shall  be  resorted  to  until  a  Committee  is  obtained 
against  whom  the  member  complained  of  urges  no  just  objec- 
tions for  cause. 

If  any  member  of  the  bar  in  the  State  of  Tennessee  shall 
collect  money  in  his  professional  capacity  for  a  client,  and 
wrongfully  fail  or  refuse  to  account  for  the  same,  it  shall 
be  the  duty  of  the  President  or  any  Vice-president  of  the 
Bar  Association  of  Tennessee,  on  complaint  being  made  to 
him  by  any  person,  to  appoint  a  suitable  committee  from  among 
the  members  of  this  Association  to  investigate  the  case  and 
report  the  facts  to  the  officer  appointing  this  committee,  and  if, 
in  the  judgment  of  that  officer,  a  case  can  be  made  out  against 
the  offender,  said  appointing  officer  shall  order  the  same  or 
another  committee  to  prosecute  the  offender  in  the  courts  to 
disbarment. 

If  any  member  of  the  bar  in  Tennessee  shall  be  guilty  of  any 
unprofessional  conduct,  for  which  he  could  under  the  then  ex- 
isting laws  of  the  land  be  disbarred,  it  shall  be  the  duty  of  the 
President  and  Vice-presidents  of  the  Bar  Association  of  Ten- 
nessee to  proceed  to  have  him  disbarred,  as  indicated  in  the 
By-law  just  preceding  this. 
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All  tbe  foregoing  proceedings  shall  be  kept  secret,  except  as 
their  publication  is  hereinbefore  provided  for,  unless  otherwise 
provided  for  by  the  Association. 

X. — NOMINATIONS    AND    ELECTIONS. 

Xominations  of  candidates  to  fill  the  respective  offices  may 
be  made  at  the  time  of  election  by  any  member,  and  as  many 
candidates  may  be  nominated  for  each  office  as  members  may 
wish  to  name,  but  all  elections,  whether  to  office  or  member- 
ship, must  be  by  ballot.  A  majority  of  the  votes  cast  shall  be 
sufficient  to  elect  to  office ;  but  five  negative  votes  shall  be  suf- 
ficient to  defeat  an  election  to  membership. 

XI. — SUPPLYING   VACANCIES. 

All  vacancies  in  any  office  or  committee  of  this  Association 
shall  be  filled  by  appointment  of  the  President,  and  the  persons 
thus  appointed  shall  hold  for  the  unexpired  term  of  his  prede- 
cessor; but  if  a  vacancy  occur  in  the  office  of  President  it  shall 
be  filled  by  the  Association  at  its  first  stated  meeting  occurring 
more  than  ten  days  after  the  happening  of  such  vacancy,  and 
the  person  elected  shall  hold  for  the  unexpired  term  of  his  pre- 
decessor. 

XII. — ANNUAL    DUES. 

All  annual  dues  to  this  Association  shall  be  paid  on  or  before 
the  first  day  of  March  in  each  year,  and  any  member  failing  to 
pay  his  annual  dues  by  that  time  shall  be  in  default,  and  upon 
the  order  of  the  President  the  Secretary  shall  strike  the  name 
of  such  member  from  the  roll  of  membership,  unless  for  good 
cause  shown  the  President  shall  excuse  such  default,  in  which 
last  event  the  name  of  such  member  shall,  upon  the  order  of 
the  President,  be  restored  by  the  Secretary  to  the  roll  of  mem- 
bership. 

Xlir. — AMENDMENT   OF   BY-LAWS. 

These  By-laws  may  be  amended  at  any  stated,  adjourned,  or 
annual  meeting  of  the  Association  by  a  majority  of  those 
present. 
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xiv. — resignation  of  officers  and  members. 

Any  officer  may  resign  at  any  time  upon  settling  his  accounts 
with  the  Association.  A  member  may  resign  at  any  time  upoa 
the  payment  of  all  dues  to  the  Association ;  and  from  the  date 
of  the  receipt  by  the  Secretary  of  a  notice  of  resignation,  with 
an  endorsement  thereon  by  the  Treasurer  that  all  dues  have 
been  paid  as  above  provided,  the  person  giving  such  notice  shall 
cease  to  be  a  member  of  the  Association. 

XV. — SALARY   OF    SECRETARY   AND   TREASURER. 

The  annual  salary  of  the  Secretary  and  Treasurer  shall  be 
one  hundred  dollars,  one-half  of  which  shall  be  due  on  the  first 
day  of  May,  and  the  other  half  on  the  first  day  of  November 
in  each  year,  but  may  be  paid  earlier,  or  at  other  times,  if  the 
Central  Council  shall,  in  writing,  so  direct ;  but  this  shall  be  in 
full  of  all  compensation  to  him.  No  other  officer  of  the  Asso- 
ciation shall  receive  any  salary  or  compensation. 

XVI. — SPECIAL   MEETINGS. 

K  the  President  and  Central  Council  shall  determine  that  it 
is  necessary  for  the  Association  to  hold  any  other  meetings 
during  any  year  than  the  regular  annual  meeting,  the  same 
shall  be  held  at  such  time  and  place  as  the  President  and  Central 
Council  may  fix,  upon  twenty  days'  notice  of  such  time  and 
place,  to  be  given  by  the  Secretary  by  publication  in  a  news- 
paper ;  and  the  Secretary  shall  give  this  notice  upon  the  order 
of  the  President. 
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LIST  OF  MEMBERS. 


Acklen,  J.  H., Nashville. 

Allison,  Andrew, Ifashville. 

Anderson,  D.  D., Knoxville. 

Anderson,  J.  M., Nashville. 

Andrews,  Garnett, Chattanooga. 

Andrews,  George, Knoxville. 

Baker,  J.  W., Nashville. 

Baptist,  N.  W., Covington. 

Baxter,  Ed., Nashville. 

Baxter,  Lewis  T., Nashville. 

Baxter,  Wra.  M., Knoxville. 

Beale,  C.  W., Nashville. 

Beard,  AV.  D., Memphis. 

Bearden,  W.  S Shelbyville. 

Berry,  CD.,       .         .         .         .    '     .         .         .  Nashville. 

Bond,  John  B., Columbia. 

Bonner,  J.  W., Nashville. 

Boyle,  Thomas  R., Memphis. 

Bradford,  J.  C, Nashville. 

Bright,  R.  L., Chattanooga. 

Brown,  George, Knoxville. 

Brown,  R.  G., Memphis. 

Brown,  T.  W., Memphis. 

Brown,  Tully Nashville. 

Bryan,  M.  T., Nashville. 

Bullock,  E.  L., Jackson. 

Caldwell,  W.  C, Trenton. 

Camp,  E.  C, Knoxville. 

Campbell,  A*  W., Jackson. 

Campbell,  Lemuel  R., Nashville. 

Carroll,  W.  H., Memphis. 

Cartwright,  J.  A., Nashville. 
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Champion,  S.  A., Xasliville. 

Chapiii,  E.  Y., Chattanooga. 

Childress,  John  W., Xashville. 

Clift,  M.  II., Chattanooga. 

Clift,  A7.  J., Chattanooga. 

Cobbs,  Louis  T., Springfield. 

Collier,  W.  A., Memphis. 

Colyar,  A.  S., Xaehville. 

Colyar,  John  B., I^ashville. 

Comfort,  James, Knoxville. 

Cooper,  Henry  T., Knoxville. 

Cooper,  L.  P., Memphis. 

Cooper,  W.  F., Nashville. 

Cox,  X.  X., Franklin. 

Craft,  Henry, Memphis. 

Crunk,  H.  C, Springfield. 

Cummins,  Holmes,    ....  .  Memphis. 

Currin,  John  W Memphis. 

Dayton,  H.  L., Shelbyville. 

Deason,  J.  R., Trenton. 

Dickinson,  J.  M., Xashville. 

Dodd,  Thomas  L.,      .         .      "  .         .         .         .  Nashville. 

Dodson,  E.  M., Chattanooga. 

Dupuy,  J.  J., Memphis. 

East,  E.  H., Nashville. 

Edgington,  T.  B., Memphis. 

Edmondson,  F.  T., Memphis. 

Erb,  Newman, Memphis. 

Estes,  B.  M., Memphis. 

Ewing,  Randal  M., Franklin. 

Ewing,  Robert, Nashville. 

Fentress,  Francis, Bolivar. 

Fentress,  James, Bolivar. 

Figuers,  H.  P., Columbia. 

Fleming,  W.  S., Columbia. 

Flippin,  W.  S., Memphis. 

Fogg,  G.  M., Nashville. 

Fowlkes,  W.  C, Memphis. 

Fort,  Tomlinson, Chattanooga. 
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Frame,  C.  A., Knoxville. 

Frayser,  R.  Dudley, Memphis. 

Frazer,  James  S., Nashville. 

Frazier,  James  B Chattanooga. 

Frizzell,  John, Xashville. 

Gaines,  J.  W., Xashville. 

Gamble,  Tip, Nashville. 

Gaut,  John  C, Nashville. 

Gaut,  John  M., Nashville. 

Gillham,  George, Memphis. 

Granberry,  W.  L., Nashville. 

Grant,  I.  C, Concord. 

Green,  John  AV., Knoxville. 

Greer,  James  M., Memphis. 

Gregory,  James  M., Memphis. 

Grigsby,  W.  L., Charlotte. 

Hall,  Allen  G., Nashville. 

Hammond,  E.  S., Memphis. 

Harwood,  T.  E., Trenton. 

Hayes,  S.  D., Jackson. 

Head,  James  M., Nashville. 

Heiskell,  C.  W., Memphis. 

Heiskell,  F.  H., Memphis. 

Heiskell,  Joseph  B., Memphis. 

Heiskell,  S.  G., Knoxville. 

Henderson,  John  H.,  .         .         .         . '       .  Franklin. 

Henderson,  W.  A., Knoxville. 

Hill,  H.  M., Memphis. 

Hill,  Sp'l, Nashville. 

Hood,  R.  N., Knoxville. 

House,  John  F., Clarksville. 

House,  William, Franklin. 

Houston,  John  P., Memphis. 

Howell,  Morton  B., Nashville. 

Hughes,  G.  T.,   .        .         .         ,         .         .         .  Columbia. 

Humes,  L.  W., Memphis. 

Ingersoll,  H.  II., Knoxville. 

Jackson,  R.  F., Nashville. 

Johnson,  John, Memphis. 
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JoiM's,  Xat.  B.,  . 
Joruan,  K.  D.,    . 
Judd,  J.  W.,       . 
Kennedy,  John  L., 
Key,  D.  M  , 
Kirkpatrick,  S.  J., 
Lauderdale,  J.  H., 
Lawrence,  John, 
Lehman,  Kugene, 
Lehman,  L., 
Leilyett,  John  T., 
Lowe,  M.  A,, 
Luckey,  C.  E.,    . 
Lurton,  IL  11.,   . 
MuHon,  P.  P., 
McAlister,  VV.  K.,  Jr., 
McCampbell,  (J.  S.  W., 
McConnell,  T.  M., 
Me(^)rry,  II.  W., 
M<!l)earmon,  J.  C, 
McDowell,  W.  W., 
McFarland,  L.  B., 
McNeal,  A.  T.,  . 
McTcer,  Will  A., 
Malone,  James  II., 
Malone,  Thomas  II., 
Mallory,  E.  S., 
Marks,  A.  D.,     , 
Marshall,  W.  S., 
Metcalfe,  C.  W., 
Milliken,  W.  A., 
Moon,  John  A., 
Moore.  John  IL, 
Moore,  J.W.E., 
Morgan,  R.  J., 
Morris,  Roht.  L., 
Moseley,  Thomas  L., 
Moss,  John  T.,  . 


Trenton. 

Newport. 

Memphis. 

Springfield. 

Xashville. 

Chattanooga. 

Jonesboro. 

Covington. 

Xashville. 

Memphis. 

Memphis. 

Xashville. 

Tiptonville. 

Knoxville. 

Xashville. 

MnriVeesboro. 

Xashville. 

Mary  vi  lie. 

Chattanooga. 

Jackson. 

Trenton. 

Mem{)his. 

Memphis. 

Bolivar. 

Maryville. 

Memphis. 

Nashville. 

Jackson. 

Nashville. 

Chattanooga. 

Memphis. 

Nashville. 

Chattanooga. 

Nashville. 

Brownsville. 

Memphis. 

Nashville. 

Kenton. 

Memphis. 
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Murray,  W.  W., 
Muse,  T.  C, 
Xeil,  M.  M.,       . 
Ownby,  W.  T.,  . 
Palmer,  Joseph  B., 
Parks,  H.,  Jr.,    . 
Patterson,  Josiah 
Patterson,  M.  R., 
Percy,  W.  A.,  Jr., 
Perkins,  Calvin, 
Peters,  George  B., 
Pickle,  George  W., 
J*ilcher,  James  Stuart, 
Pillow,  Ernest,  . 
Pitts,  John  A.,  . 
Porter,  Charles  D., 
Poston,  D.  H.,    . 
Poston,  F.  P.,     . 
Poston,  W.  K, 
Price,  Edwin  A., 
Priest,  M.  R.,      . 
Prosser,  A.  S.,    . 
Randolph,  W.  M., 
Reese,  W.  B.,     . 
Reeves,  I.  E., 
Reid,  Frank  T., 
Reid,  George  A., 
Richardson,  James  D. 
Richmond,  T.,    . 
Ridley,  G.  S.,     . 
Robinson,  John  B.,  Jr., 
Rubra,  John, 
Sanford,  William, 
Savage,  John  H., 
Savage,  M., 
Scales,  D.  M.,     . 
Scales,  J.  W., 
Scruggs,  T.  M., 
Shepherd,  Lewis, 


Huntingdon. 

Jackson. 

Trenton. 

Nashville. 

Murfreesboro. 

Nashville. 

Memphis. 

Memphis. 

Memphis. 

Memphis. 

Memphis. 

Dandridge. 

Nashville. 

Nashville. 

Jackson. 

Nashville. 
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President's  Address. 


Henry  H.  Inqbrsoll. 


Gentlemen  of  the  Bar  Association  of  Tennessee: 

In  the  book  of  our  Constitution,  at  Article  XII.,  it  is  written : 
"  This  Association  shall  meet  annually  on  the  first  Thursday  in 
July,  at  such  place  as  the  Central  Council  may  select." 

We  are  American  lawyers,  and  profess  great  reverence  for  a 
written  Constitution.  This  clause  is  mandatory.  "  Shall  meet  ^ 
is  the  rule  prescribed,  and  there  is  no  exception.  Yet  the  As- 
sociation has  not  met  at  the  appointed  time  for  more  than  two 
years  past.  Last  year  my  predecessor,  being  probably  a  lati- 
tudinarian,  and  construing  "shall"  as  equivalent  to  "may," 
thought  time  was  not  of  the  essence  of  the  meeting,  and  passed 
the  subject  without  mention  or  notice,  thinking,  doubtless,  thus 
to  escape  censure  or  criticism  for  so  ignoring  one  fundamental 
law,  or  permitting  the  same  to  be  done  by  others. 

The  special  session  of  the  Chancery  Court  at  ITashville,  ap- 
pointed and  held  by  one  of  our  members  not  having  due  respect 
for  our  Constitution,  the  consequent   urgent  request   of  the 
Nashville  Bar  for  a  continuance,  not  for  delay,  but  that  justice 
might  be  done,  and  the  evil  prophecy  of  our  Secretary  in  case 
I  should  refuse  their  petition,  constrained  me  to  violate  Article 
XII.,  and  with  the  advice  and  consent  of  the  Central  Council, 
who  had  no  more  authority  than  the  President  to  make  the 
change,  to  call  this  meeting  for  this  day.     I  have  done  evil,  I 
own,  but  I  hope  great  good  may  come.     But  come  good  or  ill,  I 
am  resolved  that  my  predecessor  shall  hot  go  unscathed;  and 
in  my  own  vindication  I  point  with  pride  or  pity  to  the  prec- 
edent he  made,  and  over  the  scattered  fragments  of  our  broken 
Constitution  contrite  I  exclaim:  "I  cannot  tell  a  lie,  Judd  did 
it  first."     But  I  will  atone  for  my  ottense  by  my  ready  obe- 
dience to  the  next  article. 

(159) 
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"The  President  shall  open  each  annual  meeting  of  the 
Association  with  an  address,  in  which  he  shall  communicate 
the  most  noteworthy  changes  in  statute  law,  or  points  of 
general  interest  made  in  the  State  and  by  Congress  during 
the  preceding  year."  Constitution  of  Association,  Article 
XIII. 

During  the  twelve  months  last  past  our  State  has  been  ex- 
empt from  legislative  session,  and  consequent  change  in  its 
Statute  law,  for  better  or  worse,  and  as  usual  the  profession  has 
"kept  its  weather  eye"  sharply  set  upon  the  report  of  the 
decisions  of  the  Supreme  Court  of  the  State  for  any  changes  in 
the  "wind  of  doctrine"  that  might  require  tacking,  as  we  take 
our  course  over  the  stormy  seas  of  litigation  to  the  port  and 
haven  of  judicial  decree.  And  inasmuch  ae  Congress,  though 
now  concluding  the  eighth  consecutive  month  of  its  present 
session,  has  matured  no  legislation  of  general  interest,  save 
possibly  that  authorizing  the  purchase  in  open  market  of  Gov- 
ernment bonds  by  the  Secretary  of  the  Treasury  with  a  portion 
of  the  coveted,  hoarded,  and  irritating  surplus,  your  President 
may  obey  the  spirit,  at  least,  of  the  constitutional  mandate 
by  calling  professional  attention  to  some  noteworthy  decisions 
by  our  Supreme  Court  which  are  of  general  interest.  First  in 
importance,  and  possibly  in  time,  should  be  noticed  the  case  of 
Jourolmon,  Trustee,  vs.  Massengill,  decided  at  Knoxville  last 
autumn  after  a  year's  advisement  and  consideration,  wherein, 
with  an  elaborate  and  exhaustive  opinion  by  Judge  Lurton, 
construing  again  the  will  of  Robert  Massengill  in  a  succeeding 
phrase  of  the  same  controversy,  mooted  and  settled  in  Turley 
vs.  Massengill,  7  Lea,  353,  the  Court  overruled  the  reiterated 
decision  in  that  case,  and  declared  the  right  and  power  of  a 
donor  or  testator  to  so  vest  a  naked  trust  estate  in  realty  in 
a  trustee  for  the  benefit  of  a  donee  or  devisee,  and  after  giving 
the  use  and  enjoyment  of  the  rents  and  profits  of  the  estate  to 
the  beneficiary,  and  also  the  right  to  dispose  of  the  same  by 
device,  yet  to  protect  it  from  the  claims  of  creditors.  This 
doctrine  may  now^  be  regarded  as  firmly  engrafted  upon  our 
system  of  jurisprudence  as  a  fixed  rule  of  property  as  the 
courts  can  go.  If  the  people  of  Tennessee  wish  to  modify  this 
character  of  estate  and  place  the  usufructuaries  of  simple  trusts 
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on  the  same  level  with  other  property  owners,  they  must  make 
a  "  noteworthy  change  in  statute  law." 

In  Ragio  vs.  State,  our  Sunday  barbering  law  was  declared 
obnoxious  to  the  constitutional  provision  forbidding  double 
legislation  and  requiring  titular  specification,  so  that,  for  the 
present,  at  least,  there  is  a  relapse  into  Sabbatarian  barberism, 
and  every  little  shaver  has  a  Sunday  chance  to  eftace  his 
hirsuteness. 

Clark  vs.  State  puts  Tennessee  in  the  list  with  those  States 
which  punish  men  for  attempting  to  steal,  where  there  is  noth- 
ing to  be  stolen,  doubtless  deceiving  one  who  is  both  knave 
and  fool,  a  fit  subject  for  discipline. 

Wadsworth  vs.  Western  Union  Telegraph  Company  allows 
damages  for  mental  anguish  resulting  from  failure  to  deliver 
telegraphic  messages  of  the  sickness  and  death  of  a  kinsman. 
This  seems  like  hanging  a  heavy  weight  to  a  light  line — dam- 
ages for  mental  suftering  to  merely  nominal  damages  for  non- 
delivery of  telegram — and  may  be  a  departure  from  the  head- 
lands of  the  law;  but  it  will  possibly  improve  telegraphic 
service. 

Rayland  vs.  State  exposes  a  singular  phrase  of  our  new  law  of 
evidence,  whereby  an  exception  is  made  to  the  general  rule  as 
to  the  incompetency  of  an  infamous  person  to  testify  in  court, 
so  as  to  permit  him  to  testify  in  his  own  behalf  when  charged 
with  crime,  though  he  may  not  testify  for  another  in  a  small 
offense  prosecution,  or  even  a  calf  case. 

Glenn  vs.  Southern  Express  Company  and  Smithers  vs.  Rail- 
road Company  are  instances  of  the  application  of  the  whole- 
some doctrine  of  the  common  law  refusing  to  allow  common 
carriers  to  limit  their  liability  for  negligence  by  a  contract 
statute  of  limitation  of  thirty  days,  or  a  stipulation  for  measur- 
able notice  irom  faultless  consignors.  In  a  practical  view. 
Wood  vs.  Frazier,  the  last  of  several  cases  construing  Rule  29  of 
the  Supreme  Court,  which  seems  to  require  the  assignment  of 
errors,  is  the  most  important  decision  of  the  year. 

The  eftect  of  this  decision  is  to  require  an  abstract  of  the 
material  parts  of  the  record,  a  summary  or  statement  of  the 
case,  and  an  assignment  of  the  alleged  error,  so  that  the  Court 
can  see  from  it  alone  the  error  relied  on,  and  need  look  to  the 
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record  only  for  the  verification  'of  the  statement  when  its  cor- 
rectness is  challenged.  In  other  words,  the  record  being  the 
testimony,  the  assignment  of  errors  must  be  a  pleading,  im- 
peaching the  same  for  errors  apparent,  and  must  be  sufficient 
in  itself  to  make  a  prima  facie  case ;  must  convey  a  reasonable 
certainty  of  meaning,  and  by  fair  and  natural  construction  show 
a  substantial  cause  for  assigning  error,  so  that  it  can  stand 
alone;  otherwise  the  appellee  may  demur  ore  tenus  or  the 
Court  sua  volente,  in  which  case  counsel  for  appellant  may  ex- 
claim only :  "  Woe  is  me,  and  my  client." 

Under  the  old  practice  the  Court,  acting  upon  the  judicial 
maxim  that  it  must  represent  all  infants,  females,  and  fools  in 
the  suit,  was  wont  to  perform  the  part  of  the  counsel  in  most 
cases  by  reading  the  record  to  see  if  perchance  there  was  error 
in  it,  digesting  and  passing  upon  the  same,  stating  the  cause  in 
writing  and  discussing  the  same  through  quires  and  reams  of 
legal  cap,  sometimes  foolscap,  and  then  read  the  documents  to 
each  other  at  a  ratification  meeting  held  each  Friday  for  that 
purpose,  and  reporting  results  to  the  Bar  hebdominally  on  each 
Saturday  morning.  Thus  practically  taking  upon  itself  under 
the  maxim  aforesaid  to  represent  everybody  in  the  suit,  not 
including  counsel,  who  were  perhaps  often  relegated  to  the 
fool  class  by  the  Court  while  the  lawyers,  standing  on  the  lex 
talionis,  often  consigned  the  Court  to  the  same  class  for  their 
decisions,  if  indeed  they  had  not  voluntarily  assumed  place 
there  by  their  own  excessive  assumption  of  toil. 

Under  the  new  practice,  as  now  established,  the  lawyer  is  re- 
quired to  do  every  thing  in  the  suit,  up  to  the  labor  decedendi, 
which  the  Court  consents  to  perform  with  promptness  and  dis- 
patch— may  I  not  say,  at  times,  with  astonishing  alacrity?  We 
who  were  used  to  the  former  practice  have  complained  of  this, 
and  may  yet  again  complain  of  this — shall  I  call  it  innovation 
or  reform?  And  yet,  why  should  counsel  not  be  compelled  to 
put  their  case  on  paper  in  its  smallest  compass,  so  the  Court 
may,  if  possible,  see  it  at  a  glance?  Why  should  the  Court,  as 
to  the  law  of  a  case,  be  required  to  wade  through  volumes  and 
tomes  of  bad  chirography,  though  I  admit  the  Court  is  respon- 
sible at  least  for  the  bad,  to  search  out  what  is  in  a  case  if,  per- 
chance, it  may  have  escaped  the  eye    of  counsel?     What  is 

Digitized  by  VjOOQ IC 


Bar  Association  of  Tennesseb.  168 

counsel  for  but  to  put  a  case  before  the  Court — to  state  its  very 
gist? 

And  why  should  they  not  be  required  to  do  this  in  limine  and 
in  writing,  that  opposing  counsel  may  see  the  ground  chosen 
for  the  contention,  and  prepare  to  meet  the  charge?  The  error 
arose  at  nisi  prius  or  before  the  Chancellor.  The  controversy 
was  made  up  there.  The  lawyer  knew  the  issue;  he  comes  to 
the  Supreme  Court  to  correct  an  error  seen,  not  unseen.  And 
no  reversal  ought  ever  to  be  had  upon  a  point  not  mooted  in 
the  court  below  and  there  relied  on  by  appellant.  In  many 
States  the  record  in  the  Supreme  Court  consists  only  of  the 
*'  case  made  up  "  in  the  interior  court  by  a  paper  equivalent  in 
form  and  effect  to  that  now  required  by  Rule  29,  and  we  may 
be  grateful  that  assignments  are  not  required  in  the  inferior 
court.  The  day  is  happily  past  when  it  can  be  said,  as  it  was 
by  a  prominent  practitioner  and  politician  of  East  Tennessee 
in  the  ajite  bellum  days  to  the  Supreme  Court: 

"May  it  please  your  Honors,  my  poor,  unfortunate  client  has 
been  most  unjustly  used,  by  the  Court  below,  in  this  suit.  I 
can't  put  my  finger  on  the  particular  place  w^here  there  is  error, 
but  I  know  he  was  grossly  wronged,  and  I  know  tliat  your 
Honors  are  great  lawyers  and  judges,  and  can  find  out  wherein 
he  was  wronged,  and  that  you  love  justice,  and  will  find  out 
the  error,  and  will  right  the  wrong.  And  so  I  submit  the  case 
to  your  hands  with  confidence."  Rule  29,  as  expounded  and  ap- 
plied in  Wood  vs.  Frazier,  will  bring  out  the  best  efforts  of 
counsel,  and  give  the  Court  its  best  opportunity  for  decision. 
If  now"  correct  judgment  is  not  the  result,  the  fault  will  be 
either  that  of  counsel  or  court,  and  perhaps,  as  in  the  case  of 
the  old  woman's  good  indigo,  either  sinking  or  swimming,  we 
may  say  we  don't  know  exactly  which.  But  of  one  thing  we 
may  be  sure,  this  improvement  in  the  mode  of  administration 
of  the  law,  whether  it  shall  give  more  satisfactory  judgments 
and  decrees  or  not,  will  insure  speedy  if  not  exact  justice;  will 
give  the  faithful,  expert  lawyer  the  reward  oi'  toil  and  skill, 
and  will  result  in  a  better  and  abler  Bar  in  Tennessee. 

For  these  new  burthens  of  labor,  and  care,  and  caution  for 
the  welfare  of  our  clients  let  us  look  to  the  Court  and  be 
thankful.     While  considering  this   subject   of  practice,  I  beg 
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leave  to  call  attention  to  an  anomaly  in  our  present  mode  of 
trial  that  serves  to  illustrate  the  inconsistency  and  emphasize 
the  absurdity  of  our  present  double  system  of  judicature. 

Our  English  ancestors  were  suspicious  of  the  King's  High 
Court  of  Chancery  chiefly  because  it  committed  to  a  single 
royal  appointee  the  right  to  decide  disputed  questions  of  fact 
without  the  aid  and  intervention  of  a  jury,  which  mode  of  trial 
was  to  them,  as  it  is  now  sometimes  to  us,  especially  in  our 
Federal  Courts,  a  bulwark  of  liberty. 

This  absence  of  jury  trial  and  its  peculiar  mode  of  proof 
were,  to  the  eye  of  the  laity,  the  distinguishing  features  of  the 
Court  of  Chancery,  and  they  probably  suggested  to  our  old 
time  darkeys  the  propriety  of  calling  it  "  de  gemmens  court." 
Herein  causes  were  heard  by  Chancellor  or  Master  of  Rolls  on 
bills,  answer  and  depositions,  often  with  only  a  half-dozen  per- 
sons present  at  the  hearing;  while  in  the  popular  law  courts 
to  try  the  issue  joined  came  always  a  jury  of  good  and  lawful 
men, and  the  witnesses  in  person;  and  face  to  face  the  evidence 
was  given,  and  the  trial  had  in  the  presence  of  the  good  people 
of  the  venue.  Mark  now  the  change :  in  the  popular  court  the 
suitor  may  have  all  his  evidence  in  depositions,  taken  on  inter- 
rogatories, perchance;  and  if  he  wishes  a  jury  to  try  his  case, 
must  demand  one  in  the  lirst  pleading,  tending  an  issue,  or  he 
is  held  and  deemed  conclusively,  and  without  the  benefit  of  the 
statute  of  jeofails,  to  have  waived  his  constitutional  right  to 
trial  by  jury  and  submitted  his  case  to  the  Judge  for  decision. 
But  in  "de  gemmens  court,"  at  any  time  before  the  case  is 
actually  on  hearing  before  the  Chancellor,  either  party  may 
demand  and  have  a  jury  without  a  single  shred  of  proof  on  file, 
calling  in  his  witnesses  for  viva  voce  proof,  enjoy  in  the  luxu- 
rious Chancery  Chamber  all  the  exciting  pleasures  of  rough 
and  tumble  contest,  the  glory  of  a  victorious  verdict  from  the 
jural  twelve,  and  the  satisfaction  of  a  legal  triumph  over  the 
surprised  solicitor  of  "the  other  side."  The  illustration  of 
the  incongruities  of  practice  under  our  double  system  of  courts 
affords  but  one  of  a  score  of  reasons  for  the  reformation  of  a 
system  which  sins  against  logic,  history,  and  economy  in  its 
cumbrous  and  absurd  existence.  In  the  larger  counties  it  is 
endurable  because  of  the  great  amount  of  litigation,  and  the 
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necessity  of  a  large  judicial  and  clerical  force  to  transact  the 
business  of  the  courts,  and  because  of  the  elasticity  of  the  sys- 
tem.    But  in  three-fourths  of  the  counties  there  is  no  need  of 
more  than  one  court,  one  Judge,  and  one  Clerk  to  administer 
justice  without  delay;   and  what  with  the  Clerk  of  the  County 
Court,  and  Clerk  of  the  Circuit  Court,  and  Clerk  and  Master  of 
the  Chancery  Court,  and  all  the  other  officials  at  our  county 
seats,  we  have  an  army  of  unpaid  and,  therefore,  necessarily 
incompetent   or  insufficient  officers   of   court,  ahounding    in 
leisure  but  not  in  good  works,  stimulating  the  people  to  the 
point  of  pernicious  activity  in  politics  and  consequent  neglect 
of  private  aftairs,  whereas  the  clerical  labor  would  be  better 
prepared  by  a  single  expert  and  efficient  clerk,  and  the  others 
and  their  friends  would  be  left  to  develop  our  great  resources. 
Again:  The  wide  lap  of  jurisdiction  of  our  courts  of  law  and 
of  equity,  whereby  they  have  cognizance  of  the  same  subject- 
matter,  and  yet  administer  justice  by  different  procedure  and 
distinct  systems  of  jurisprudence  in  these  very  same  matters, 
produces  a  confusion   and   conflict  in   the  administration   of 
justice  among  the  same  people  that  is  bewildering,  repugnant 
to  justice,  and    not   creditable  to  our  political   sagacity  and 
judicial  genius. 

We  have  a  wholesome  system  of  substantive  law ;  its  spirit 
is  liberal  and  benignant.  We  lack  a  simple  and  efficient  mode 
of  administration.  It  is  one  of  the  objects  of  the  association  to 
promote  this.  I  believe  it  has  the  disposition  and  the  ability. 
This  brings  me  to  another  subject  of  equal  interest  and,  I  may 
say,  of  equal  discredit  to  our  legislation — the  revision  of  our 
statutes  or  codification  of  our  laws. 

Neither  characterization  nor  objurgation  *suit  my  temper  or 
purpose  on  this  subject,  though  the  field  is  large  and  inviting 
to  the  wit,  the  humorist,  and  the  pessimist.  A  plain  statement 
of  facts  and  the  concomitant  conditions  will  better  suffice  for 
my  purpose,  and  attract  public  and  professional  attention  to 
the  reform  which  the  Association  seeks,  and  which,  in  this  mat- 
ter, is  important  and  imperatively  demanded.  In  1858,  thirty 
years  ago,  was  enacted  the  Code  of  Tennessee,  prepared  by 
Messrs.  Meigs  &  Cooper.  The  State  was  just  becoming  accus- 
tomed to  these  laws  and  procedure,  when  they  became  silent 
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amidst  the  clash  of  resounding  arms,  more  continuous,  ex- 
tended, and  deadly  in  Tennessee  than  in  any  other  State,  save 
alone  Virginia.  War  legislated,  and  much  of  the  Code  became 
obsolete.  With  the  return  of  peace  and  reign  of  law  legisla- 
tion began,  and  for  five  years  continued  under  circumstances 
unfavorable  to  a  healthy  and  symmetrical  development.  Tern- 
pora  vova  et  novi  homines  faeruM,  In  1871-2  was  published  the 
"Compilation  of  the  Statute  Laws"  of  Tennessee,  by  Messrs. 
Thompson  &  Steger,  embracing  the  parts  of  the  Code  not  obso- 
lete or  repealed,  together  with  the  statutes,  'post  enacted  and 
then  in  force,  all  in  the  form  of  original  enactment,  but  arranged 
and  inserted  under  proper  titles,  chapters,  articles,  sections,  and 
subsections,  according  to  the  plan  of  the  original  Code.  This 
book,  though  never  enacted  as  a  whole,  and  laying  no  claim  to 
the  title,  has  been  commonly  called  "Thompson  &  Steger's 
Code."  It  was  purchased  and  distributed  to  nearly  all  the 
Justices  of  the  State,  numbering  several  thousand,  and  came 
into  general  use  in  the  Courts  in  lieu  of  the  original  Code.  It 
was  consulted,  notated,  and  cited  by  the  Bench  and  Bar  for 
the  next  twelve  years — that  is,  until  1884,  when  a  new  candi- 
date for  professional  use  and  favor  appeared.  Its  history  is 
unique.  Speaking  of  it  as  a  piece  of  legislation,  it  is  withonr 
precedent  or  parallel  in  our  State,  and  without  "red  pepj^er 
string  and  puriger  gourd"  record.  May  we  not  take  place  in 
the  first  rank  of  unique  legislation  ? 

By  resolution  of  March  29,  1883,  the  General  Assembly  au- 
thorized, directed,  and  empowered  Messrs.  Milliken  &  Vertree? 
to  revise,  digest,  and  codify  all  the  general  laws  of  the  State. 
and  to  have  the  same  published  in  one  volume,  and  to  be  enti- 
tled "  Code  of  Tennessee,"  which  should  be  on  the  plan  of  the 
original  Code,  with  notes  of  original  statutes  and  of  decisions 
of  the  Supreme  Court  construing  same.  The  work  was  to  be 
prepared  and  published  by  the  compilers  at  their  own  cost,  and 
the  State  promised  in  advance  to  take  and  pay  for  as  many 
copies  as  the  services  of  the  State  should  require  at  seven  dol- 
lars and  fifty  cents.  The  compilers  were  required  to  report  to 
the  first  session  of  the  General  Assembly  after  completion  of 
work.  The  compilation  was  prepared  and  published  in  Octo- 
ber, 1884,  and  found  rapid  sale  among  the  profession.    Neces- 
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sarily  being  in  a  single  volume,  little  larger  than  the  original 
Code,  and  embracing  all  acts  down  to  June  1,  1884,  together 
with   full   notes  of  constructing  decisions,  it   was   rather  an 
epitome  of  the  previous  quarter  of  a  century  of  legislation  than 
a  compilation.     The  editors  of  the  work  did  "  revise,  digest, 
and  codify,"  as  authorized  and  instructed  by  the  General  As- 
sembly.    The  amendments  of  sections  of  the  old  Code  were 
inserted  in  the  original  text  of  the  section,  and  other  acts  were 
consolidated  according  to  the  editors'  views  of  the  effect  of  the 
legislation,  the  sections  were  newly  numbered,  and  the  book 
given  the  comprehensive,  synthetic  character  and  appearance 
appropriate  to  a  Code  of  the  modern,  annotated  kind.     The 
editors  reported,  as  required,  to  the  General  Assembly  of  1885. 
A  joint  committee  recommended  certain  corrections  in  a  report 
which  was  adopted  by  the  General  Assembly,  and  an  act  passed 
forthwith  directing  the  Secretary  of  State,  "so  soon  as  the  cor- 
rections suggested  by  the  committee  "  had  been  made,  to  pur- 
chase a  sufficient  number  of  copies  of  said  "Code" — put  in 
quotation  marks,  as  much  as  to  say  "  so-called  " — to  supply  all 
Clerks,  Judges,  Justices,  and  Chancellors  with  a  copy  of  the 
same,  and  to  distribute  the  same  to  them,  which  was  done,  and 
this  "  Code  "  is  now  in  general  use.     The  title-page  is  as  fol- 
lows : 

"The  Code  of  Tennessee,  being  a  compilation  of  the  Statute 
Laws  of  the  State  of  Tennessee  of  a  general  nature,  in  force 
June  1,  1884."  It  is  generally  regarded  as  the  book  of  law. 
It  is  administered  by  Magistrates,  used  by  the  profession,  cited 
by  lawyers  and  Judges,  and  in  inferior  tribunals  generally  has 
the  force  and  effect  of  law.  It  is  generally  accepted  outside 
the  State  as  well  as  inside,  of  course  as  the  Code  of  Tennessee. 
A  printed  slip  pasted  on  the  first  page  of  the  table  of  contents 
informs  the  reader  that  the  Code  of  Tennessee  was  enacted  by 
the  Legislature,  1858,  but  that  Thompson  &  Steger's  Code  of 
1871  has  never  been  adopted  as  the  law.  Nothing  is  said  of 
this  "Code."  It  might  properly  be  added,  "This  Code  was 
homologated  April  2,  1885."  April  1  would  have  been  a  more 
appropriate  day  for  such  an  act.  The  book  has  all  the  seeming 
of  a  book  of  laws,  and  yet  it  has  never  been  enacted  as  required 
by  the  Constitution,  Article  II.,  Section  18,  in  order  to  become 
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law.  A  million  and  a  half  of  people,  including  all  the  lesser 
magistrutes,  have  been  misled  by  their  own  legislators  into  be- 
lieving it  to  be  the  law  of  the  land,  and  are  living  under  it  as 
such,  judging  and  being  judged  by  it.  And  yet,  whenever  its 
authority  is  challenged,  the  higher  courts  declare  it  not  the  law, 
except  so  far  as  it  agrees  entirely  with  the  statutes  constitution- 
ally enacted  by  the  General  Assembly.  Such  a  condition  of 
affairs  in  our  statute  laws  is  a  libel  upon  our  intelligence,  and  a 
travesty  upon  legislation.  The  same  parties  and  the  same  case 
is  judged  by  one  "  Code  "  of  laws  in  the  Inferior  Court,  and  an 
appeal  in  the  Supreme  Court  by  another.  The  people,  the 
lesser  magistrates,  and  many  lawyers  suppose  this  book  to  be 
the  Code,  as  it  purports  to  be,  and  act  accordingly.  Some 
Judges  and  lawyers  know  it  is  not.  That  it  is  a  work  of  merit 
or  of  value  signifies  nothing.  It  is  a  false  pretense  of  the  Leg- 
islature, and  it  may  be  questioned  whether  the  members  per- 
petrating the  act  are  not  indictable. 

The  maintenance  of  the  honor  and  dignity  of  the  profession 
of  law  involves  two  important  features:  1.  The  character  of 
those  newly  admitted  to  the  bar.  2.  The  number  of  those  dis- 
barred. We  have  discussed  these  topics  annually  with  freedom, 
fervency,  and  zeal ;  our  Committee  have  written  and  read  elab- 
orate and  excellent  reports  which  have  bristled  with  pungent 
criticism,  and  abounded  in  pregnant  suggestions^,  which  we 
have  heard,  applauded,  and  approved.  But  that  is  all.  Our 
record  of  organic  achievement  is  vil.  The  gap  is  just  as  low 
and  as  ill-guarded  as  when  we  began,  and  the  throng  of  the  un- 
worthy as  great  as  ever,  while  the  turnstile  of  exit  has  not  reg- 
istered a  disbarment  in  our  seven  years  of  life.  The  latest 
professional  publication  of  note  was  a  recent  advertisement  in 
our  city  papers  at  Knoxville,  by  two  members  of  our  Bar,  for  a 
runaway  lawyer  who  had  forfeited  his  bail  bond.  The  descrip- 
tion was  full  and  accurate,  and  the  fifty  dollars  reward  offered 
suflScient  to  restore  our  brother  of  the  Bar  to  the  custody  of 
his  confiding  bail,  and  he  now  languisheth  awhile  in  jail,  await- 
ing only  the  lapse  of  the  period  of  his  sentence  till  he  shall  re- 
turn again  to  the  honor  and  dignity  of  the  profession  and  prac- 
tice of  the  law  in  some  of  our  Cumberland  Mountain  counties. 
We  have  resolved  over  and  over  again  that  our  Circuit  Judges 
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and  Chancellors  are  too  lax  in  the  matter  of  admission  to  the 
13ar.  Why  shall  we  not  memorialize  the  Legislature  to  restrict 
tlie  right  of  admission  solely  to  the  Supreme  Court,  under  such 
regulations  and  examinations  as  the  tribunal  may  make  for  the 
purpose  of  satisfying  itself  of  the  qualifications  of  the  appli- 
cants? Disbarring  is  of  no  avail  till  the  entrance  is  more 
closely  guarded.  The  next  General  Assembly  will  probably 
lend  a  listening  ear  to  the  memorial  of  this  Association,  and  I 
sincerely  trust  that  before  we  adjourn  this  subject  will  be  so 
dealt  with  by  us  that  our  next  President's  address  may  contain 
congratulations  on  the  success  w^e  shall  have  achieved  in  pro- 
viding means  suitable  and  sufficient  to  maintain  the  honor  and 
dignity  of  the  profession  of  the  law. 

I  regret  very  deeply  the  absence  from  our  programme  of  any 
memorial  tribute.  The  pleasantest  hours  in  our  meeting  I  can 
now^  recall  were  spent  in  rapt  attention  to  such  tributes,  one  of 
which  I  treasure,  in  particular,  as  among  the  literary  gems  of 
my  acquaintance.  Invitations  sent  out  to  live  gentlemen  of  the 
Association  to  favor  us  with  memorials  of  our  distinguished 
dead  failed  to  elicit  a  single  favorable  reply.  In  the  case  of  my 
old  friend  and  cicerone,  Col.  John  Xetherland,  I  even  went  so 
far  as  to  gather  the  material  and  offer  it  to  one  upon  whom  the 
mantle  of  advocacy  fell  at  the  death  of  Col.  Netherland ;  but  I 
was  unable  thereby  to  seduce  him  to  the  exertion  required  to 
perform  what  to  him  as  well  as  to  me  w^ould  have  been  a  labor 
of  love,  and  so  for  the  present  we  must  neglect  a  tribute  which 
some  time  we  shall  bestow  upon  the  memory  of  that  prince  of 
advocates  and  of  gentlemen. 

Among  other  invitations  to.  be  present  at  this  meeting  sent 
to  lawyers  of  sister  States  was  one  to  Judge  Seymour  D.  Thomp- 
son of  the  St.  Louis  Court  of  Appeals,  to  which  I  received  the 
following  courteous  and  creamy  letter  of  regrets : 

St.  Louis,  June  24,  1888. 
My  Dear  Sir — It  would  be  irregular,  and  even  contumacious, 
under  ordinary  circumstances,  to  disobey  the  summons  of  the 
Tennessee  Bar  Association,  but  in  this  instance  I  must  plead 
un'  privilege.  I  am  in  daily  attendance  before  another  tribunal 
of  a  very  exacting  character,  to  wit,  a  certain  convocation  of 
12 
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printers,  who  have  me  iu  chancery,  so  to  speak,  and  from 
whom  I  cannot  escape  until  it  be  their  pleasure,  even  for  a  day. 
If  this  privilege  shall  be  judged  insufficient,  then  I  must  plead 
that  I  am  also  under  the  subpoena  of  another  jurisdiction,  to 
wit,  the  Georgia  Bar  Association,  service  of  which  was  ac- 
cepted long  prior  to  the  delivery  of  your  writ,  and  I  shall  in5i>t 
upon  the  right  to  pass  through  your  jurisdiction  unmoleeted, 
eundo  et  redeando.  May  I  also  call  your  attention  to  the  fact 
that  the  writ  which  you  served  upon  me  is  in  the  nature  of  a 
subpcpna  daces  tecum,  and  that  it  fails  to  describe  with  sufficient 
certainty  the  paper  or  document  which  I  am  required  to  pro- 
duce? Moreover,  the  time  between  the  service  of  your  writ 
and  the  date  upon  which  it  is  required  to  be  returned  is  so  short 
as  not  to  aftbrd  me  a  sufficient  opportunity  to  search  for  and 
discover  the  said  document,  even  if  it  were  sufficiently  de- 
scribed therein.  If  I  am  not  in  contempt  for  this  disobedience, 
I  shall  make  bold  at  some  future  term  of  your  august  tribunal 
to  attend  as  a  mere  looker-on  or  court  idler,  with  the  possible 
expectation  ot  being  picked  up  and  made  use  of  as  a  talesman, 
especially  at  your  banquet.  IFow  I  wish  it  could  be  this  year  I 
May  I  send  greetings  to  those  more  fortunate  than  I,  many  of 
whom  are  personally  known  to  me,  and  whose  acquaintance  1 
should  be  glad  to  renew.  Yours  obediently, 

Seymour  D.  Thompson. 

Hon.  H.  H.  IngersoU,  Knox  vi He,  Tenn. 

Other  gentlemen  were  not  so  fertile  of  excuses  as  Judge  T., 
and  our  sister  States  of  Massachusetts  and  Kentucky  are  rep- 
resented here  in  the  persons  of  Mr.  Butler  and  Colonel  Hill, 
whom  we  shall  have  the  pleasure  of  not  only  entertaining  as 
our  guests  during  this  meeting,  but  of  hearing  speak  upon 
topics  of  interest  to  the  profession  everywhere. 

On  the  22d  of  May  last,  at  Washington,  D,  C,  was  held  a 
convocatidYi  of  delegates  from  various  local  Bar  Associations 
for  the  purpose  of  organizing  a  National  Bar  Association, 
whose  membership  could  be  confined  to  delegates  from  the 
various  States  and  local  Bar  Associations  of  the  United  States. 
As  requested,  I  appointed  from  our  membership  a  list  of 
twenty-one  delegates,  of  whom  none  attended,  so  far  as  I  have 
heard.     The  result  of  the  meeting  was  an  organization  of  the 
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Association,  with  Hon.  James  0.  Broadhead  as  President,  and 
an  adjournment  to  meet  at  Cleveland,  Ohio,  on  the  8th  inst.,  to 
which  this  Association  is  asked  to  send  delegates.  Our  Secre- 
tary has  a  copy  of  this  circular  invitation,  which  will  be  read 
at  the  proper  time,  and  I  recommend  a  courteous  response  to 
the  invitation.  This  movement  seems  to  have  revived  and 
aroused  the  American  Bar  Association,  and  I  have  received 
from  its  Secretary  an  urgent  request  to  remember  the  date  of 
the  meeting  at  Saratoga,  and  not  to  omit  to  send  delegates  to 
it.  This  delegation  I  assume  will  be  appointed  as  usual,  and  I 
trust  we  may  be  worthily  represented  at  both  these  meetings. 

I  take  leave  to  suggest  as  a  means  of  insuring  the  earlier 
publication  of  our  annual  proceedings  that  By-law  VII, — 4  be 
amended  by  adding :  "And  said  Conmiittee  shall  also  contract 
for  and  supervise  the  publication  of  the  report  of  the  proceed- 
ings of  the  annual  meetings  of  the  Association,  which  shall  be 
made  promptly,  and  in  no  case  delayed  beyond  Christmas  next 
ensuing." 

I  congratulate  the  Association  upon  the  fair  degree  of  pros- 
perity it  now  enjoys.  To  continue  this  action  is  necessary. 
The  Association  is  invaluable  as  a  means  of  maintaining  an 
esprit  de  corps,  as  a  stimulant  to  professional  eftbrt,  a  promoter 
of  legal  literature,  and  an  invitation  to  fraternity  and  good  fel- 
lowship. But  these  will  not  suffice  for  its  growth,  and  prosperity, 
and  permanence.  It  must  do  something  to  foster  legal  science, 
to  maintain  the  honor  and  dignity  of  the  profession,  and  to 
promote  improvements  in  the  law  and  modes  of  its  administra- 
tion. To  these  subjects  I  have  earnestly  tried  to  direct  your 
attention,  and  I  trust  we  shall  not  adjourn  till  we  shall  have 
made  a  record  that  will  deserve  and  receive  the  confidence  of 
the  profession,  and  of  all  good  citizens  who  love  the  State,  who 
are  proud  of  her  name  and  history,  and  wish  to  see  her  laws 
upheld  and  improved,  and  those  who  minister  at  its  altars 
worthy  of  the  high  vocation  whereunto  they  have  been  called. 
Can  our  laws  be  bad  and  the  lawyers  without  blame  ?  Can 
they  be  badly  administered  and  the  lawyers  faultless?  Can 
this  Association,  the  organic  brain  and  mouth-piece  of  the 
Tennessee  Bar,  excuse  itself  for  not  using  its  powers — they  are 
very  great;  for  neglecting  its  opportunities — they  are  bound- 
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less — to  accomplish  the  objects  of  its  existence?  We  owe  it  to 
our  predecessors  in  the  profession,  whose  professional  standard 
in  ante  helium  days  was  higher  than  ours  ;  we  owe  it  to  ourselves^ 
as  citizens,  as  lawyers,  as  men ;  we  owe  it  to  posterity  that  w^e 
have  no  occasion  to  make  excuse  for  such  shortcoming.  Let 
us  acquit  ourselves  like  men  in  the  faithful  and  fearless  dis- 
charge of  sacred,  civil,  and  professional  duty.  Let  us  do  the 
right  as  we  see  the  right,  not  for  applause,  but  for  the  sake  of 
the  right.  We  shall  then  deserve  praise  whether  we  win  it  or 
not,  and  can  rest  in  peace  upon  the  sweetest  reward  vouchsafed 
to  man — the  consciousness  of  dutv  well  done. 
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Address, 


John  Haskell  Butler,  of  Massachusetts. 


Mr,  President  and  Gentlemen  of  the  Bar  Association  of  Tennessee: 
When  I  received  your  kind  invitation  to  make  an  address  at 
your  annual  session  I  at  first  felt  it  would  be  my  duty  to  de- 
cline. I  well  knew  that  the  few  weeks  then  remaining  before 
your  meeting  would  be  filled  with  the  engrossing  oflBice  work 
which  crowds  upon  the  lawyer  in  the  days  which  precede  the 
annual  pilgrimage  of  his  clients  and  brethren  of  the  profession 
to  the  sea-shore  and  the  mountains.  I  anticipated  that  there 
would  be  a  very  brief  opportunity  for  the  collection  of  my  ideas 
— if  I  had  any  stored  away — upon  any  suitable  topic.  I  was 
also  embarrassed  by  the  very  high  opinion  which  I  had  ac- 
quired for  the  lawyers  of  Tennessee  by  an  acquaintance  with 
some  of  your  brothers  whom  I  had  met  professionally  and  so- 
cially ;  and  the  idea  that  I  could  say  any  thing  new  or  instructive 
or  entertaining  to  a  Bar  composed  of  such  men  seemed  utterly 
preposterous. 

My  good  friend,  your  President,  assured  me,  however,  that 
you  were  all  just  as  good  fellows  as  himself,  and  that  you  would 
give  me  a  right  royal  welcome,  not  for  what  I  might  do,  but 
for  myself;  and  at  last  his  genial  persuasions  and,  to  some  ex- 
tent, I  think,  my  own  earnest  desire  to  visit  Tennessee,  pre- 
vailed. 

I  ought  here  to  say  that  if  you,  Mr.  President,  as  a  repre- 
sentative of  the  East  Tennessee  Bar,  can,  as  I  have  no  doubt 
you  can,  interpret  the  law  as  correctly  as  you  have  found  the 
facts  for  me  in  this  case,  my  friend  from  Memphis  can  safely 
entrust  to  your  judicial  judgment  the  security  of  all  the  boats 
and  the  freightage  from  St.  Paul  to  the  Delta. 

I  am  glad  to  be  here  and  to  meet  with  you.  This  Associa- 
tion of  yours,  comprising  lawyers  from  all  sections  of  your 
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State,  meeting  in  convention  once  a  year,  and  devoting  several 
days  not  only  to  social  interviews  and  a  more  intimate  acquaint- 
ance with  each  other,  but  to  an  interchange  of  views  upon  im- 
portant questions  of  practice,  legislation,  and  judicial  proced- 
ure, must  prove  of  inestimable  value.  I  wish  that  the  Bar  of 
my  own  State  might  have  a  like  Association.  We  have  our 
County  Bar  Associations,  but  no  such  gatherings  as  this  are 
ever  held,  nor  even  thought  of.  Our  Suftblk  Bar  Association 
is  a  strong  organization.  We  gather  once  a  year  in  banquet 
assembled,  where  we  eat  much,  tamper  gently,  as  it  were,  \vith 
the  cut  glass,  and  then,  when  in  the  worst  possible  condition 
to  consider  practical  questions,  listen  to  the  "  leaders  "  in  not 
too  erudite  speeches.  You  can  readily  perceive  that,  except 
for  a  brief  hour  or  two  in  social  enjoyment,  the  utility  of  such 
an  Association  is  not  great. 

I  ought  not,  however,  to  overlook  two  important  features  of 
our  Association — the  one  is  to  form  a  valuable  law  library  for 
the  use  of  its  members,  the  second  to  bring  to  summary  justice 
members  of  the  Bar  who,  by  their  conduct,  have  merited  dis- 
barment. This  is  an  invaluable  service,  not  only  to  the  public, 
but  to  the  Bar  itself.  The  few  who  sufter  directly  by  one  dis- 
honest lawyer's  wickedness  have  a  light  load  to  bear  compared 
with  the  efiect  upon  the  profession  generally.  When  I  reflect 
upon  this  result  of  one  attorney's  wrong-doing  I  am  amazed 
that  the  honorable  practitioners — and  there  are,  I  may  say  in 
passing,  very  few  not  honorable  and  upright — are  not  more 
ready  and  prompt  to  stamp  out  the  thief  and  the  shyster,  who, 
under  the  protection  of  the  honored  robes  they  are  permitted 
to  wear,  perpetrate  their  frauds  upon  the  public.  It  is  as  im- 
portant for  you,  gentlemen,  here  in  Tennessee  that  we  in  Mas- 
sachusetts should  preserve  our  roll  of  attorneys  unblemished  as 
for  our  own  people.  We  are  no  less  interested  than  you  that 
the  Bar  of  Tennessee  remain  unsullied,  because  the  intimate 
commercial  relations  existing  between  the  people  of  our  sister 
States  necessarily  bring  their  attendant  litigation.  You,  upon 
whom  your  clients  depend  to  select  honest  as  well  as  able  at- 
torneys in  Massachusetts,  are  responsible  that  you.  make  a 
proper  choice.  A  spotless  Bar  is  a  surer  safeguard  than  the 
most  carefully  compiled  legal  directory  or  the  most  disinterested 
country  postmaster. 
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I  was  speaking  of  the  beneficial  results  which  must  spring 
from  these  sessions  of  yours  as  a  State  Association.  You  get 
the  cobwebs  and  rust — if  I  may  be  pardoned  for  even  suggest- 
ing that  a  Tennessee  lawyer  ever  accumulates  such  impedi- 
ments— cleared  away  by  this  semi-social  rubbing  of  your  minds 
one  against  the  other.  You  are  here  unhampered  by  techni- 
calities, unaffected  by  the  partizanship,  and  dispossessed  of  the 
burden  of  business  cares. which  attend  your  ordinary  inter- 
course with  each  other.  You  can  compare,  calmly  and  without 
prejudice,  your  experiences.  The  fruits  of  this  experience 
spread  before  your  sessions  are  ripened  by  your  deliberative 
action.  Upon  all  questions  which  you  consider,  which  are  in 
the  main  most  intimately  connected  with  the  welfare  of  your 
people,  the  opinions  which  you  reach  ultimately  and  express 
by  your  vote  must  have  their  due  and  justly  great  w^eight  in 
determining  the  actions  of  your  Legislative  Assembly,  and  in 
moulding  public  sentiment.  I  can  imagine  no  speedier  method 
of  facilitating  remedial  legislation,  and  no  more  productive 
source  of  measures  for  promoting  the  permanent  advancement 
of  humanity,  than  these  gatherings  which  you  lawyers  of  Ten- 
nessee have  so  happily  and  successfully  established. 

It  is  therefore  with  much  personal  pleasure,  and  still  greater 
pride,  that  I  find  myself  one  with  you  to-day  in  this  your 
annual  session  of  1888. 

Permit  another  reference  to  myself,  which  I  do  not  wish 
should  be  considered  personal.  In  this  invitation  given  to,  and 
your  bountiful  hospitality  bestowed  upon,  a  brother,  from  not 
simply  another  State,  but  from  another  and  distant  section  of 
the  country,  one  essentially  different  in  habits,  methods,  and,  in 
some  respects,  ideas,  you  have  inaugurated  what  I  sincerely 
trust  will  become  a  universal  custom.  As  the  great  conserva- 
tive element  in  our  several  States  and  communities,  lawyers 
ought  to  become  better  acquainted  with  each  other.  We  are, 
and  God  grant  that  we  shall  always  remain,  one  people.  This 
is  a  glorious  reality.  What  we  need  is  by  more  frequent  inter- 
views with  each  other,  to  reach,  as  individuals,  a  full  realization 
of  this  happy  relation  which  we  bear  to  each  other.  I  come  to 
Tennessee  not  too  familiar  with  its  history  or  the  illustrious 
men  who  have  made  its  record  one  of  which  any  people  should 
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be  justly  proud.  I  bring  with  me  instincts  and  opinions,  but 
not,  I  hope,  unjust  prejudices,  derived  from  birth  and  residence 
among  a  people  who  have  not  outlived  or  forgotten  the  influ- 
ence and  lessons  of  the  memorable  colonial  days,  the  inspiration 
of  Lexington  and  Bunker  Hill,  and  the  invigorating  effect  of 
the  thinking  men  and  women  who  have  made  the  old  Bay 
State  and  her  New  England  sisters  a  powerful  factor  in  shaping 
the  destinies  of  our  beloved  Republic.  I  find  here  the  sons  of 
those  adventurous  souls  who  carved  a  pathway  across  the  high- 
lands of  the  Atlantic  coast,  and  with  energy,  thrift,  integrity, 
and  unsurpassed  devotion  to  the  principles  of  freedom  laid  the 
foundations  of  a  magnificent  inland  commonwealth,  the  peer  of 
her  sister  States.  I  see  at  a  glance,  without  even  the  looking, 
securing  the  knowledge  by  the  inspiration  of  your  genial  pres- 
ence, the  warmth  of  your  hand-grasp,  that  I  am  indeed  among 
my  fellow-citizens.  On  every  side,  as  I  have  passed  through 
your  beautiful  country,  have  been  spread  before  my  delighted 
vision  the  abundant  evidence  of  your  enlightenment  and  pros- 
perity. The  fathers  who  came  across  the  mountains,  them- 
selves the  sons  of  men — perhaps  the  men  themselves — who 
took  part  in  the  great  revolution,  which  made  the  thirteen 
Colonies  independent,  and  who  so  soon  added  the  sixteen  to 
the  great  sisterhood  of  co-equal  States,  and  their  sons,  and  you, 
their  descendants,  deserve  to  be  known,  as  you  all  are  honored, 
for  what  has  been  accomplished  here  between  the  Carolinas  and 
the  Mississippi.  You  vie  with,  perchance  in  many  respects 
surpass,  the  other  and  older  communities  in  your  adherence  to 
and  provisions  for  popular  education — in  your  bountiful  pro- 
motion of  public  and  private  charities — in  your  most  successful 
efl[brts  to  foster  growth  in  art,  science,  and  architecture,  and  in 
maintaining,  as  the  fathers  established,  temperance,  morality, 
and  Christianity  among  your  people.  I  shall  return  with  a 
heart  filled  with  love  for  you,  and  with  deep  respect  for  you, 
your  hospitality  and  your  institutions.  I  beg  to  say  that  when 
you  shall  come,  as  I  urge  and  most  cordially  invite  you  all  to 
do,  to  us  in  our  Northern  homes,  you  will  find  that  even  if  our 
New  England  coast  is  rugged  and  rock-bound,  and  though  the 
wintry  snows  lie  deep  for  months  upon  our  land,  the  blood  in 
our  veins  shall  leap  none  the  less  warmly  at  the  approach  of 
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the  friend  or  the  stranger  than  does  yours  in  your  sunny  South- 
land. 

My  brother  Ingersoll  desired  that  I  should  send  him  as  early 
as  possible  the  subject  of  my  discourse.  I  wrote  him  in  reply 
that  he  must  wait  until  the  baby  was  born  so  that  I  could  see 
what  manner  of  child  it  was  before  giving  it  a  name.  As  my 
thoughts  finally  took  shape,  it  seemed  that  there  might  be 
utility  in  a  few  simple  suggestions  concerning  our  relation  to 
the  public  as  lawyers  and  as  citizens.  In  what  esteem  is  the 
lawyer  held  among  his  fellow  men  ?  There  has  always  existed 
an  idea — of  greater  or  less  prevalence — that  our  profession  was 
the  synonym  for  trickery,  sharpness,  cunning,  and  overreach- 
ing. Individually — as  men,  as  neighbors,  as  friends — we  are 
generally  regarded  in  the  localities  where  we  live  and  work 
with  respect.  As  a  class  the  rank  assigned  us  among  the  pro- 
fessions by  the  popular  sentiment  is  low ;  worse  than  that, 
there  is,  when  one  comes  to  analize  this  public  prejudice — for 
such  it  is — a  sort  of  degradation  in  it.  Of  course  every  think- 
ing man  and  woman — I  might  say  every  man  and  woman  when 
they  stop  to  think — readily  and  cheerfully  accord  to  us  the 
honorable  station  to  which  our  profession  is  entitled.  The 
profession  of  the  law,  the  education,  the  training,  the  lessons 
necessary  for  and  taught  by  professional  life,  while  they  enlarge 
and  liberalize  our  views,  also  tend  to  make  us  honest.  We 
have  all  heard  repeatedly  and  in  multiform  variety,  and  ad 
nauseam^  the  ordinary  story  about  the  lawyer.  It  is  always 
aimed  at  his  honor  or  his  integrity ;  no  member  of  the  profes- 
sion stands  too  high  to  become  its  target,  and  we  all,  I  am 
sorry  to  admit,  usually  join  with  assumed,  if  not  actually  felt, 
expressions  of  approval  in  whatever  merriment  the  story  ex- 
cites. I  am  afraid  there  is  no  remedy  to  utterly  suppress  this 
evil — for  such  it  most  assuredly  is.  There  is  no  doubt  of  the 
nobility,  the  dignity  or  the  usefulness  of  our  profession.  The 
great  French  jurist,  D'Aguesseau,  wrote :  '*  The  Order  of  Ad- 
vocates is  as  ancient  as  the  office  of  the  Judge,  as  noble  as  vir- 
tue, and  as  necessary  as  justice."  Everything  which  tends  to 
degrade  the  lawyer,  or  weaken  the  respect  in  which  he  ought 
always  to  be  held,  is  not  simply  a  wrong  to  him,  but  is  a  public 
detriment. 
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How  can  we  check  the  evil  ?  It  is  a  difficult  question  to  solve. 
No  man  likes  to  show  temper  when  his  companion  cracks  a 
little  joke  at  his  expense.  Moreover,  the  joke  is  rarely  ma- 
licious. It  is  usually  thoughtless,  and  yet,  while  the  client 
will  unthinkingly  and  without  hesitation  throw  out  the  little 
threadbare  story,  which,  when  unclothed  of  its  humor,  is  a 
scandalous  imputation  on  the  character  of  his  attorney's  calling, 
how  revolting  and  impossible  it  would  be  for  him  to  repeat  an 
anecdote  to  or  in  the  presence  of  the  pastor  of  his  church, 
reflecting  upon  the  character  of  the  clergy.  We  owe,  to  a 
great  extent,  the  sort  of  public  sentiment  of  which  I  have 
spoken  and  the  proneness  to  story-telling  at  our  expense  to  the 
dishonest  men  in  our  profession.  Do  the  clergy  possess  abso- 
lute immunity  from  a  like  disgrace?  Not  unless  history  and 
the  daily  press  chronicle  falsehoods.  Is  the  mission  of  the 
preacher  more  sacred  than  that  of  the  counsellor?  Can  it,  by 
reason  of  any  peculiar  sanctity,  claim  special  indulgence  in 
this  respect?  With  due  reverence  for  his  noble  work  and  pur- 
pose, with  a  just  appreciation  of  the  beautiful  faith  which  has 
performed,  during  the  nineteen  centuries  in  which  it  has  con- 
trolled the  actions  of  men,  the  great  miracle  of  developing 
mankind  into  the  enlightenment  of  to-day,  I  claim  for  the 
lawyer  the  same  nobility  of  work  and  mission,  and  an  equal 
share  in  promoting  the  progress  of  our  race  in  religion  and 
morality  as  well  as  in  the  torms  of  government  and  material 
prosperity. 

Is  it  not,  then,  time  for  us  to  assert  ourselves — refuse  to  longer 
stand  upon  the  defensive  where  there  is  no  occasion  for  defense, 
and  assume  the  aggressive,  in  view  of  the  fact  that  public  in- 
terests, and  not  alone  our  personal  advantage,  are  involved  in 
our  reputation  ?  These  Associations  offer  an  opportunity  for 
us  to  dissolve  the  mists  of  popular  prejudice.  We  can  do 
much,  of  course,  in  our  individual  eftbrts,  and  the  integrity  of 
our  lives  to  foster  the  true  ideas  of  our  character  and  labors. 
Why,  my  brother,  did  you  ever  consider  the  special  character- 
istics of  your  neighbor's  avocations?  If  you  have  ever  re- 
flected at  all  upon  this  question,  you  know  as  well  as  I  do,  and 
you  will  agree  with  me,  bearing  testimony  for  our  fraternity 
from  the  East,  what  is  no  less  true  in  the  West,  that  the  lawyers, 
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taking  them  as  a  class,  are  the  most  honest  and  honorable,  and 
the  least  tricky  and  treacherous  in  their  dealings  with  each 
other  and  their  fellow-men.  I  intend  no  disparagement  to  any 
profession,  or  any  body  of  men.  I  am  not  selecting  individual 
cases,  but  speaking  of  average  conduct.  The  lawyers  of  Bos- 
ton, and  it  is  undoubtedly  the  same  here  in  Tennessee,  freely, 
unhesitatingly,  and  daily  stake  thousands  of  dollars,  yes,  more 
often  their  professional  reputation,  upon  the  verbal  promises  of 
their  brethren  at  the  bar;  promises  which  have  no  legal  efficacy. 
Trickery,  well,  I  dislike  the  word ;  but  let  me  lead  you  through 
the  great  manufacturing  establishments  scattered  all  over  this 
land ;  inspect  with  me  the  magnificent  commercial  emporiums 
of  any  of  our  large  cities,  listen  to  the  voice  universal  of  the 
manufacturer  or  the  merchant  to  his  customers,  and  then  tell 
me  where  should  placed,  if  at  all,  the  label  of  trickery  and 
cunning. 

I  am  proud  of  my  profession.  I  recognize  the  truth,  the  in- 
tegrit}^,  and  the  honorable  instincts  which  characterize  its  mem- 
bers everywhere.  As  a  consequence  I  am  impatient  whenever 
the  unjust  reproach  is  applied  to  it.  It  has  become  an  instinct 
w^ith  me  to  resent  firmly  and  uncompromisingly  every  imputa- 
tion upon  its  character 

We  owe  it,  however,  to  ourselves  and  to  the  public,  to  leave 
no  effort  unatterapted  to  drive  from  our  ranks  every  dishonest 
practitioner.  We  know,  in  our  several  communities,  who  they 
are.  We  can  do  more  to  win  public  confidence,  and  to  elevate 
the  standing  of  the  Bar  by  showing  that  we  will  not  associate 
with,  or  permit  to  associate  even  in  title  with  us,  the  man  who 
pilfers  his  clients'  money  or  who  exercises  unworthy  arts  to  win 
his  cases.  Moreover,  we  should  raise  the  standard  of  admis- 
sion to  the  Bar. 

We  have  accomplished  much  in  Massachusetts  in  this  respect 
during  the  last  ten  years.  It  is  not  easy  now  to  be  admitted  as 
an  attorney  with  us ;  most  careful  and  searching  examinations 
are  made,  by  special  examiners  chosen  by  the  courts  for  the 
purpose,  who,  by  their  character  and  standing  at  the  Bar,  are 
ill  every  way  qualified  to  perform  the  important  duty.  The 
man  who  has  the  love  of  his  chosen  profession  so  much  at  heart 
that  he  will  undergo  the  laborious  study,  the  sacrifices,  and 
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practice  the  patient  effort  necessary  to  successfully  pass  an  ad- 
equate examination,  will  be  very  unlikely  to  so  conduct  himself, 
after  reaching  the  goal  of  his  ambition,  as  to  bring  discredit 
upon  himself. 

If  you  will  bear  with  me  but  yet  a  little  longer,  a  suggestion 
or  two  concerning  the  duty  of  a  lawyer  to  himself  and  to  the 
State  and  public  interests  may  be  pertinent.  There  is  no  ne- 
cessity, I  take  it,  to  urge  in  the  South,  more  than  there  is  in  my 
own  State,  the  lawyer  to  take  his  part  in  political  affairs.  The 
proverbial  fondness  of  the  duck  for  water  is  not  an  inapt  com- 
parison to  the  readiness  with  which  the  average  attorney  as- 
sumes his  armor  for  political  warfare.  This  tendency  upon  our 
part  cannot  be  well  checked.  Xevertheless,  1  am  far  from  sure 
that  this  is  an  advantage  either  to  us  as  individuals,  or  for  the 
best  interest  of  good  government.  On  the  contrary,  I  am  ap- 
prehensive that  this  too  prevailing  practice  among  lawyers  is  a 
private  and  a  public  injury.  The  lawyer,  as  a  rule,  enters 
public  life  too  young.  Office — especially  legislative  honor— is 
sought  tor,  and  regarded  as  a  stepping-stone  for  professional 
advancement,  rather  than  as  a  result  of  successful  achievements 
at  the  Bar.  We  are  disposed  to  think  and  to  act  upon  the 
idea  that  the  notoriety  and  the  acquaintanceship  of  public  life 
will  enlarge  our  clientage  rather  than  to  adopt  a  slower  method 
to  success  through  a  reputation  earned  by  laborious  work  in  the 
courts  and  in  the  office. 

The  result  to  ourselves  as  individuals  is  that  we  forever  lose 
the  golden  opportunities  of  the  earlier  years  of  practice  to  lay 
up  in  our  minds  those  stores  of  legal  principles  and  learning 
which  will  enrich  all  our  later  efforts.  We  consume  the  pre- 
cious hours  which  should  be  given  to  hard  study,  when  clients 
are  few  and  cases  infrequent — when  the  time  is  abundant  to 
thoroughly  master  every  precept  and  principle  with  which  the 
simplest  case  will  abound,  and  when  the  mind  is  capable  of  re- 
ceiving indelible  impressions,  in  the  petty  and  often  unremu- 
nerative  strifes  of  local  politics.  I  verily  believe  that  the  young 
lawyers  of  to-day  are  not  sufficiently  apprehensive  of  the  privi- 
leges of  those  days  of  waiting  for  business,  which  are,  in  too 
many  cases,  utterly  wasted,  not  in  indolence,  but  in  the  misdi- 
rection of  effort.     The  train  bearing  the  aspirations  of  promis- 
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in^e:  lives  is  side-tracked,  not  infrequently  forever,  and  the 
vigorous  energies  of  youth  ai»plied  to  valueless  efforts  of  a 
temporary  character,  and  then  after  the  vital  forces  are  ex- 
hausted, and  the  attempt  is  made  to  move  forward  upon  the 
main  track  for  the  original  destination,  the  machinery  has  be- 
come rusted  and  the  rich  freightage  of  hope  has  lost  its  price- 
less buoyancy.  How  suggestive  in  this  connection  is  the 
anecdote  of  Webster,  told  by  Harvey  in  his  reminiscences  of 
tlie  great  expounder  of  the  Constitution.  In  the  first  year  of 
his  professional  life  a  blacksmith  called  on  him  for  advice  re- 
specting the  title  to  a  small  estate  bequeathed  to  him  by  his 
father;  the  terms  of  the  will  were  peculiar,  and  the  kind  of 
estate  transmitted  doubtful. 

Mr.  Webster  examined  the  case,  but  was  unable  to  give  a  def- 
inite opinion  for  want  of  authorities.  Then  living  in  Xew 
Hampshire,  he  looked  through  the  law  libraries  of  Jeremiah 
Mason  and  other  lawyers  for  authorities,  but  in  vain.  He  as- 
certained what  authorities  he  needed  for  consultation,  and 
ordered  them  from  Boston  at  an  expense  of  fifty  dollars.  He 
spent  the  leisure  hours  of  several  weeks  in  going  through  them. 
He  successfully  argued  and  won  the  cause.  His  client  was 
poor — his  little  all  had  been  at  stake — and  Mr.  Webster  only 
charged  him  fifteen  dollars.  Years  passed  away,  and  the  case 
was  forgotten,  but  not  the  treasured  knowledge  by  which  it 
was  won.  On  one  of  his  journeys  to  Washington  he  spent  a 
few  days  in  New  York,  and  while  there  was  waited  upon  by 
Aaron  Burr  for  advice  in  a  very  important  case  then  pending 
in  the  State  Court.  Mr.  Webster,  upon  learning  the  facts,  saw 
in  a  moment  that  it  was  the  exact  counterpart  of  his  black- 
smith will  case,  and  at  once  proceeded  to  state  the  law  appli- 
cable, and  to  quote  precedents  bearing  on  the  case,  going  back 
even  to  the  time  of  Charles  II.  As  he  went  on  with  his  array 
of  principles  and  authorities,  all  cited  witli  the  precision  and 
order  of  a  table  of  contents,  Mr.  Burr  arose  in  astonishment 
and  asked  with  some  warmtli : 

'^Mr.  Webster,  have  you  been  consulted  before  in  this  case?" 
"  Most  certainly  not,''  he  replied,  "I  never  heard  of  your  case 
till  this  evening." 

"  Very  well,''  said  Mr.  Burr,  ''proceed." 
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Mr.  Webster  received  from  Mr.  Burr  the  warmest  praise 
for  his  knowledge  of  the  law,  and  a  fee  large  enough  to  re- 
munerate him  for  all  the  time  and  trouble  spent  in  the  black- 
smith case. 

It  is  not  for  every  young  lawyer,  even  with  the  determined 
application  and  devotion  to  the  most  jealous  mistress  in  the 
world — the  law — to  become  a  Webster,  a  Marshall,  or  a  {Story. 
But  how  much  richer  would  our  profession  be  in  attainment, 
in  character,  and  even  in  honor,  if  its  members  would  give  up 
the  days,  and  nights  too,  of  the  first  five  or  ten  years  of  practice 
to  faithful  communing  with  the  principles  and  precedents  of 
the  law  rather  than  the,  perhaps,  more  attractive  allurements 
of  the  hustings  or  the  legislative  forum.  The  influence  would 
be  felt  through  the  whole  profession.  The  more  accomplished 
a  Bar  the  greater  the  average  ability  which  will  of  necessity 
come  into  it  with  its  yearly  increase  of  new  blood.  Then  there 
will  be  no  place  for  the  laggard  or  the  unfaithful.  Clients  will 
seek  the  capable,  and  the  incapable  be  relegated  so  far  to  the 
rear  that  the  profession  will  never  hear  of  them. 

If  the  lawyer  docs  not  learn  the  principles  and  the  great 
foundation  precedents  which  have  established  principles  when 
young,  he  rarely  ever  will,  and  principle  and  precedent  are  the 
lawyer's  treasures.  The  statutes  and  the  Code  are  every  man's 
property,  and  no  cautious  practitioner  will  try  to  carry  the  pro- 
visions of  either  in  his  mind.  Safe  advice  founded  upon  either 
must  be  given  directly  after  inspection  of  the  book  itself,  but 
prompt,  reliable  service,  when  the  sudden  emergency  comes,  can 
only  be  obtained  from  a  memory  w^ell  stored  and  faithfully  cul- 
tivated in  the  waiting,  briefless  days  of  a  lawyer's  life. 

So  much  for  the  influence  on  the  individual  of  a  too  early 
entry  of  a  lawyer  into  public  life.  More  deleterious  yet  is  the 
effect  upon  the  community  itself.  The  lawyer  is  of  inestimable 
value  as  a  public  official,  especially  in  the  law-making  bodies  of 
State  and  National  Government. 

But  to  serve  efficiently  and  not  disastrously  there  he  should 
come  prepared  to  teach  the  law,  and  not  as  a  learner.  When, 
if  ever,  we  shall  reach  the  period  when  a  seat  in  the  Legisla- 
ture is  the  reward  of  a  busy,  studious,  and  successful  expe- 
rience in  practice,  and  not  the  method  by  which  a  practice  is  to 
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be  won,  then  will  there  be  less  legislation,  and  what  there  is  of 
a  better  quality. 

I  do  not  forget,  however,  that  in  framing  statutes  the  wisest 
and  most  painstaking  jurist  may  go  astray.  Judge  Story,  in 
the  zenith  of  his  fame,  was  employed  by  Congress  to  draft  an 
important  law,  and  spent  six  months  in  trying  to  perfect  its 
phraseology  so  that  its  sense  should  be  clear  beyond  the  shadow 
of  a  doubt,  and  not  the  smallest  loophole  remain  for  a  lawyer 
to  creep  through.  And  yet,  in  less  than  a  year,  after  hearing 
the  arguments  of  two  able  attorneys,  he  was  utterly  unable,  in 
a  suit  which  came  before  him  as  a  Judge  of  the  Supreme  Court, 
to  decide  upon  the  statute's  meaning.  If  further  argument 
was  needed  this  anecdote  strengthens  the  position  that  the 
law-maker,  so  far  as  he  is  a  lawyer,  should  be  a  man  not  only 
of  ability,  but  with  careful  training  and  experience. 

May  I  trouble  you  with  one  further  suggestion  ?  The  posi- 
tion which  the  lawyer  occupies  as  a  citizen  is  most  influential. 
From  the  earliest  period  of  recorded  history  the  profession  has, 
throughout  the  centuries,  proved  itself  a  strong,  conservative 
element,  and  at  the  same  time  been  most  efficient  in  promoting 
the  progress  of  humanity  to  higher,  and  continually  higher, 
elevations  of  happiness.  Study  well  the  character  of  the  world's 
memorable  revolutions — Roman,  French,  English,  even  our  own 
— and  in  each  and  every  one  of  them  is  manifest  the  guidance  of 
the  master  intellects  in  our  beloved  profession,  checking  with 
their  conservative  instincts  the  too  radical  impulses  natural  to 
large  masses  of  men  in  political  agitation,  and  at  the  same  time, 
and  at  auspicious  moments,  and  in  practical  and  lawful  direc- 
tions, impelling  popular  effort  toward  securing  a  better  condi- 
tion in  social  and  governmental  relations. 

Time  will  not  permit  the  indulgence  of  lingering  amid  the 
illustrations  which  throng  upon  our  memories,  but  I  am  never, 
when  I  allow  myself  to  wander  in  pleasing  reminiscence  through 
the  glorious  achievements  of  the  honored  names  which  adorn 
the  story  of  the  Bar  and  illumine  the  pages  of  all  history,  un- 
mindful of  the  noble  words  of  Erskine,  in  his  speech  in  the 
trial  of  Thomas  Paine  : 

"  I  will  forever,  at  all  hazards,  assert  the  dignity,  independ- 
ence, and  integrity  of  the  English  Bar,  without  which  impar- 
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tial  justice,  the  most  valuable  part  of  the  English  Constitution, 
can  have  no  existence.  From  the  moment  that  any  advocate 
can  be  permitted  to  say  that  he  will  or  will  not  stand  between 
the  Crown  and  the  subject  arraigned  in  the  Court,  where  he 
daily  sits  to  practice,  from  that  moment  the  liberties  of  En- 
gland are  at  an  end.  If  the  advocate  refuses  to  defend  from 
w^hat  he  may  think  of  the  charge  or  the  defense,  he  assumes 
the  character  of  the  judge — nay,  he  assumes  it  before  the  hour 
of  judgment — and,  in  proportion  to  his  rank  and  reputation, 
puts  the  heavy  influence  of  perhaps  a  mistaken  opinion  into 
the  scale  against  the  accused,  in  whose  favor  the  benevolent 
principle  of  English  law  makes  all  presumptions,  and  which 
command  the  very  judge  to  be  his  counsel.'' 

My  friends,  we  are  not  living  in  a  period  of  apparent  revolu- 
tion. This  is  the  era  of  peace.  Our  home  is  a  land  happy  with 
a  prosperous,  a  peaceful,  and  a  united  people.  It  is  my  most 
earnest  wish,  to  which  no  one  here  will  not  most  cordially  re- 
spond, that  these  days  may  continue,  and  that  the  evil  days 
come  not  forever.  Xotwithstanding,  I  am  confident,  from  my 
reading  the  signs  of  the  day,  I  will  not  say  the  portentous  in- 
dications of  the  hour,  nor  speak  under  pessimistic  influences, 
that  in  the  not  far  distant  future  all  the  nerve,  all  the  historic 
vigor  and  conservative  power  of  our  profession  will  be  recalled 
to  turn  from  destructive  courses  and  to  impell  in  safe  pathwaj's 
the  tendencies  of  our  fellow-countrymen.  It  is  wise,  whatever 
may  await  the  coming  of  the  morrow,  that  we  should  take  fre- 
quent counsel  together  that  we  may  move  with  concerted  action, 
and  by  honorable  lives  acquire  the  respect  of  the  people  whom 
our  country's  safety  may  require  us  to  guide. 

It  should  be  also  our  aim  to  become  familiar  with  all  the  les- 
sons of  history,  that  we  may  meet  emergencies  with  the  aid  of 
experience.  Judge  Story  says:  "  Governments  must  change  to 
meet  the  demands  of  the  times.  I  have  been  in  public  life 
nearly  forty  years,  and  have  seen  great  changes  in  the  country. 
Men  may  flatter  themselves  that  now,  at  least,  all  is  settled;  but 
no,  our  laws  are  written  upon  the  sands  of  time,  and  the  winds 
of  popular  opinion  gradually  eftace  them;  new  layers  are  to  be 
made,  and  your  old  writing  renewed  or  changed." 

We  number  to-day  in  this  country  sixty  million  of  people. 
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Our  increase  is  rapid — almost  beyond  human  conception.  Im- 
migration adds  to  our  numbers  hundreds  of  thousands  each 
year.  They  come  to  us  with  views  of  government  different 
from,  if  not  inimical  to  ours,  in  such  masses,  and  congregate  so 
numerously  in  certain  sections  of  the  country,  that  the  process 
of  assimilation  in  custom  and  ideas  with  us  is  slow,  if  not  com- 
pletely checked.  The  character  of  the  population  of  each  sec- 
tion of  the  country  is  continuously  changing.  Massachusetts 
was  the  land  of  the  Pilgrim  and  the  home  of  the  Puritan.  They 
left  the  impress  of  their  lives  and  ideas  upon  our  institutions. 
But  gradually  the  firm  hand  which  puritanic  influence  has  held 
upon  our  town,  municipal  and  State  governments,  and  in  other 
and  varied  institutions,  is  relaxing.  The  Celt  is  replacing  the 
sons  of  the  Anglo-Saxon  fathers  not  only  in  the  large  cities,  but 
one  by  one  the  old  farm  homesteads  are  absorbed  by  this  race. 
The  Irish,  with  his  peculiar  natural  characteristics,  his  multi- 
plying proclivities,  is  gradually  encroaching  not  only  upon  our 
body  politic,  but  absorbing  our  very  soil.  I  am  not  criticising, 
I  am  narrating.  Neither  do  I  desire  to  be  understood  as  mak- 
ing any  comparison  unfavorable  to  this  large  class  of  our  fellow- 
citizens.  I  am  merely  indicating  an  important  and  not  intimat- 
ing a  harmful  change  in  the  character  of  a  population.  Our 
vast  cities,  with  their  millions  of  people,  governed  by,  to  say 
the  least,  not  the  better  elements  of  society,  by  reason,  perhaps, 
of  the  indifterence  for  public  concerns  of  those  who  ought  to 
lead  our  aitairs,  are  passing  beyond  the  control  of  law.  The 
dangerous  elements  in  these  human  hives  seething  with  a  popu- 
lation which  recognizes  no  country  and  no  God,  whose  in- 
stincts and  passions  are  arrayed  against  law  and  order,  are  in- 
creasing in  their  potency  for  evil  every  year.  Slowly  but  surely 
the  power  which  holds  these  elements  in  check  is  passing  into 
the  hands  of  men  not  entirely  free  from  sympathy  with  these 
lawless  classes.  The  great  safeguard  provided  by  the  wisdom 
of  our  ancestors  in  popular  and  universal  education  through 
free  public  schools  is  attacked. 

Sectarian  education,  sedulously  adapted  to  misinform,  and 
intended  to  foster  ignorance  rather  than  develop  intelligence, 
usurps  the  magnificent  educational  system  so  carefully  estab- 
lished to  preserve  our  free  institutions.    Allegiance  to  a  foreign 
13 
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power  is  taught  many  of  the  young  of  this  land  to-day  instead 
of  the  priceless  value  of  our  liberties  under  the  Constitution. 
The  selfishness  of  capital  and  the  unrest  of  labor,  too  often 
kept  in  exhaustive  agitation  by  wicked  arts  of  designing  men, 
not  only  threaten  unwholesome  fevers  in  the  life-blood  of  the 
nation,  but  incite  alarming  symptoms  in  all  industries  and  busi- 
ness relations.  The  interests  involved  in  the  correct  solution 
of  the  controversies  between  the  advocates  of  unrestained  trade 
with  the  world  on  one  hand,  and  those  who  believe  in  its  limi- 
tations in  behalf  of  American  productions  on  the  other,  and 
the  great  contest  between  the  friends  of  temperance  and  the 
power  of  the  saloons  are  so  engrossing  that  the  minds  of  think- 
ing men  and  women  are  blinded  to  the  potent  influences  which 
are  insidiously  endangering  the  maintenance  of  our  national 
existence.  Who  shall  say  that,  although  we  are  at  peace,  we 
ought  therefore  to  slumber?  Are  we  not  now  in  the  midst  of  a 
revolution,  born  perhaps  from  the  very  freedom  which  we  so 
fondly  cherish  ?  A  revolution,  indeed,  which  it  is  the  part  of  all 
good  men  and  women  to  prevent  becoming  an  upheaval  or  an 
overturning. 

Mighty  agencies  still  exist  for  the  continuance  of  all  that  is 
right,  and  they  will  prevail.  They  must  be,  however,  wisely 
controlled  and  directed.  In  their  correct  guidance  our  profes- 
sion to-day  has  its  noble  opportunity.  The  preservation  of  our 
free  Republic  and  the  maintenance  of  this  magnificent  fabric  of 
government  should  become  our  highest  ambition,  as  it  is  and 
will  always  remain  our  sacred  duty. 

Here  lies  the  field  for  the  constant  exercise  of  our  best  ener- 
gies. The  battles  which  are  to  be  fought  must  never  be  sub- 
mitted to  the  arbitrament  of  the  sword. 

The  decisive  actions  in  this  warfare  are  to  come  in  no  one 
section,  neither  in  any  few  sections  of  our  land.  Sectional  strife 
has  been  and  must  forever  remain  buried.  We  recognize  with 
joyful  acclaim  that  the  South  and  the  Iforth,  the  East  and  the 
West  maintain  no  longer,  nor  will  ever  again,  the  sectional  bar- 
riers so  unnatural  to  a  united  people.  Everywhere  and  in  every 
true  American  home  the  latchstring  hangs  invitingly  upon  the 
outside,  not  only  for  the  nearest  friends  and  neighbors,  but 
fellow-countrymen  from   the    remotest   districts  of  the  great 
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Cnion.  Under  this  beneficent  condition  of  the  best  public  sen- 
timent, the  warfare  which  must  be  waged  against  turbulence, 
error,  and  the  public  enemy  will  be  one  in  which  the  strong  and 
conservative  elements  all  over  the  country  will  go  hand  in 
hand.  We  shall  unite  in  a  common  band,  "  in  order,"  to  repeat 
the  glowing  words  of  our  National  Constitution,  "  to  form  a 
more  perfect  union,  establish  justice,  insure  domestic  integrity, 
promote  the  general  welfare,  and  secure  the  blessings  of  liberty 
to  ourselves  and  our  posterity." 

The  better  to  equip  ourselves  to  perform  the  solemn  obliga- 
tions which  rest  upon  us  as  lawyers,  the  grand  conservative 
force  in  the  events  of  to-day  and  the  future,  we  must  not  only 
studiously  and  faithfully  train  ourselves  as  individuals  in  the 
science  of  true  statesmanship  as  well  as  law,  but  we  must  con- 
jointly and  in  concert  formulate  our  plans  and  our  opinions. 
Wliile  we  may  be  Democrats  or  Republicans,  free-traders  or 
protectionists,  prohibitionists,  or  the  believer  in  the  efficacy  of 
partial  restriction  in  the  interests  of  temperance,  we  will  yield 
in  no  respect  the  one  to  the  other  in  the  strength  of  our  devo- 
tion to  securing  and  preserving  all  the  time-honored  principles 
of  our  free  institutions. 

In  no  more  effectual  manner  can  we  accomplish  our  mission 
as  lawyers,  friends,  and  supporters,  whether  in  peace  or  hazard- 
ous internal  convulsions,  of  law,  order,  truth  and  justice  than 
by  gatherings  like  this. 

May  your  assocition,  Mr.  President  and  gentlemen,  live  long 
and  prosper.  May  its  example  be  followed  in  all  the  States, 
and  may  such  a  system  of  interstate  visitation  be  adopted  and 
prevail  that  the  brothers  of  the  law  shall  become  a  national 
fraternity,  enlisted  with  the  other  great  fraternities,  for  noble 
and  successful  work. 
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Some  Needed  Changes  in  our  State  Constitution 

Francis  Fentress. 


State  Constitutions,  under  our  system  of  government,  oughi 
to  be  the  work  of  the  wisest  statesmanship.  The  organic  la\s 
cannot  be  easily  or  frequently  changed.  An  oppressive  or  un 
just  statute  can  be  soon  wiped  out.  The  Legislature  can  readih 
repeal  an  objectionable  statute,  or  public  sentiment  or  th< 
Courts  can,  in  proper  cases,  ordinarily  nullify  it. 

Xot  so,  however,  with  the  organic  law.  Its  mandates,  how 
soever  arbitrary  or  unwise,  must  be  tolerated  until  modified  o; 
abrogated  by  amendment,  or  by  a  new  Constitution. 

Within  the  history  of  Tennessee  we  have  had  but  thre< 
Constitutional  Conventions — that  of  1796,  that  of  1834,  anc 
that  of  1870.  A  century  almost  of  our  existence  as  a  State  lia: 
passed  with  only  three  new  Constitutions. 

The  men  who  drafted  our  Constitutions  and  represented  oui 
State  in  Constitutional  Conventions  were,  as  a  class,  brainy 
patriotic,  intelligent,  but  fallible.  Xew  conditions  or  changing 
circumstances  afterward  exhibited  their  short-sightedness,  oi 
the  non-applicability  of  their  official  work  to  subsequently  de 
veloped  phases  of  society.  Indeed,  it  would  be  impossible  ii 
this  rushing  age  to  make  a  Constitution  of  such  scope  anc 
adaptability  as  to  fit  and  properly  provide  for  these  mutations 
And  while  the  directory  provisions  of  the  Constitution  mighi 
be  allowed  to  remain  dormant  or  quiescent,  the  mandatory  pro 
visions,  no  matter  how  disastrous  in  their  operations,  must  bt 
observed  and  obeyed. 

Take  an  example :  Section  28,  Article  2,  of  the  Constitutioi] 
of  1870  ordains  that  §1,000  worth  of  personal  property  in  the 
hands  of  each  tax-payer  shall  be  excepted  from  taxation. 

Now,  taxes  are  the  life  of  the  State,  and  that  is  the  highest 
statesmanship  which  frames  a  law  that  shall  equalize  all  public 
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burdens;  or,  in  other  words,  the  law  should  be  so  adjusted  as 
to  compel  every  citizen  to  pay  his  just  share  of  taxes.  It  is 
true,  no  law  can  be  framed  that  will  exactly  effect  this,  but  that 
law  which  approximates  it  nearest  is  to  be  adopted. 

While  the  Aegis  of  government  throws  its  sheltering  pro- 
tection around  every  citizen  in  his  person  and  property,  so  the 
reciprocal  duty  evolves  that  every  citizen  should  pay  his  just 
share  to  the  support  and  maintenance  of  that  government. 

The  clause  of  the  Constitution  above  referred  to  must  have 
escaped  the  critical  notice  of  the  Convention ;  or,  if  not,  it  was 
supposed  to  be  inserted  as  a  concession  to  the  demagogue,  or 
as  a  gratuitous  exemption  to  that  large  voting  element  who 
own  no  real  estate. 

Whatever  the  explanation,  the  fact  remains,  that  by  that 
stupid  and  singular  provision,  the  State  has  lost  and  yearly 
loses  a* vast  revenue. 

It  is  estimated  that  at  least  $75,000,000  of  personal  property 
annually  escapes  taxation  in  Tennessee  entirely,  by  reason  of 
that  provision. 

How  does  it  operate  ?  The  Assessor  goes  to  the  tax  payer 
with  his  assessment  rolls;  he  finds  a  stout,  vigorous,  active  man 
who  owns  $1,000  in  money,  or  stocks,  or  cattle,  but  no  real  estate. 
That  man  escapes  all  property  tax,  because  he  owns  no  real 
estate,  and  no  personal  property  in  excess  of  $1,000.  He  there- 
fore contributes  nothing  to  the  relief  of  the  public  burden, 
except  it  may  be  a  poll-tax. 

But  the  Assessor  next  approaches,  it  may  be  some  old 
widow  who  owns  a  hut  and  a  few  acres  of  land  worth,  say, 
$100;  or  some  old  man  whose  sole  possession  is  a  homestead 
worth,  say,  $1,000.  Now,  these  latter  are  assessed  for  taxes  and 
made  to  pay  them.  There  is  no  escape ;  real  property  is  fixed; 
it  cannot  run  away ;  it  remains ;  the  tax  is  a  lien  on  it,  and  un- 
less that  lien  is  discharged  it  is  condemned  and  sold  and  the 
owner  is  ejected  by  the  purchaser. 

The  picture  is  not  overdrawn.  Its  truthfulness  is  attested 
by  the  observation  of  all,  and  by  the  sad  experience  of  some. 

Can  any  man  say  this  is  fair  and  just?  Will  any  contend 
that  a  constitutional  provision  which  tolerates  this  condition  of 
things  ought  to  stand? 
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But  we  have  not  stated  the  ruinous  eftects.  Government 
must  be  supported.  Taxes  sufficient  therefor  must  be  collected. 
If  the  burden  is  by  law  lifted  from  the  great  bulk  of  personal 
property,  it  must  fall  on  real  estate.  And  so  it  does.  Just  in 
proportion  as  personal  property  is  exempted,  will  real  property 
be  burdened. 

To  be  specific :  For  eighteen  years — or  since  the  Constitu- 
tion of  1870  was  adopted — personal  property  in  Tennessee 
aggregating  ?75,000,000  has  been  withdrawn  altogether  from 
taxation.  We  worried  our  creditors  into  accepting  a  big  scale 
of  the  bonds  of  the  State,  and  our  plea  was  in  part  that  the 
State  was  not  able  to  pay  her  public  debt.  At  the  same  time 
we  were  excepting  from  taxation  this  enormous  amount  of 
personal  property;  and  we  are  excepting  it  still.  The  Gov- 
ernor and  the  Treasurer  and  their  clerks  are  running  about 
over  the  State,  and  to  the  money  centers  of  the  East  and  North 
to  borrow  enough  money  to  meet  our  accruing  interest  on  a 
public  debt  scaled  to  fifty  cents  on  the  dollar. 

These  things  ought  not  so  to  be,  and  would  not  if  all  per- 
sonal property  paid  its  just  share  of  taxes.  Nor  would  our 
public  schools  languish  for  lack  of  funds  to  maintain  and  sup- 
port them. 

It  would  seem  that  if  any  species  of  property  should  be  fa- 
vored it  ought  to  be  real  estate,  land,  because  it  is  permanent, 
fixed,  indestructible,  and  can't  get  away,  and  can't  evade  the 
collection  of  taxes.  But  under  this  section  of  the  Constitution 
of  1870  the  reverse  is  the  rule. 

The  conclusion  of  the  whole  matter  is,  that  the  clause  of  the 
Constitution  which  exempts  $1,000  of  personal  property  from 
taxation  ought  to  be  abrogated  as  soon  as  possible. 

But  there  is  another  provision  of  the  Constitution  that  should 
be  promptly  vitalized  by  legislative  enactment.     It  is  this  : 

By  Section  1,  Article  IV.,  of  the  Constitution,  it  is  ordained 
that  "  There  shall  be  no  qualification  attached  to  the  right  of 
suffrage,  except  that  each  voter  shall  give  to  the  judges  of  elec- 
tion where  he  oflers  to  vote  satisfactory  evidence  that  he  has 
paid  his  poll-taxes  assessed  against  him  for  such  preceding 
period  as  the  Legislature  shall  prescribe  by  law,  without  which 
his  vote  cannot  be  received." 
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That  would  seem  to  be  mandatory.  It  is  a  positive  order  to 
the  Legislature  to  have  an  act  prescribing  as  a  condition  to 
voting  that  each  man  liable  to  poll-tax  must  exhibit  satisfactory 
evidence  of  the  payment  of  his  poll-tax  for  a  preceding  period, 
to  be  determined  by  the  Legislature. 

Unfortunately,  the  Legislatures  are  too  timid  to  prescribe  the 
"preceding  period."  Why?  Because  the  average  member  of 
the  Legislature  is  a  politician,  as  contra-distinguished  from  a 
Statesman.  Instead  of  considering  conscientiously  what  is  best 
for  the  State  and  his  constituency,  he  is  after  considering  how 
to  placate  the  majority  voter  and  get  back  to  the  Legislature, 
and  then  go  to  Congress,  and  afterward  be  Governor  or  Presi- 
dent. He  does  not  intend  his  record  shall  antagonize  the  seem- 
ing rights  or  privileges  of  the  dear  people,  and  hence  he  will 
not  advocate  a  measure  that  shall  subject  him  to  the  criticism 
of  voting,  to  prescribe  what  is  inaccurately  described  as  a 
property  qualification  to  the  right  of  suiirage,  or  that  shall  in 
any  way  abridge  the  elective  franchise  to  the  poorest  and  hum- 
blest citizen.  He  will  blow  by  the  hour  about  the  political 
rights  of  the  poor,  horny-fisted  laborer,  and  contrast  his  condi- 
tion with  that  of  the  ''bloated  bondholder,"  ''who  dresses  in 
purple  and  fine  linen  and  fares  sumptuously  every  day." 

That  states  the  question  fairly,  and  it  is  the  quintessence  of 
demagogism.  Why?  Poll-taxes  all  go  to  the  public  school 
fund,  and  the  poorest  and  humblest  citizens  are  the  chief  bene- 
ficiaries of  the  public  free  schools.  The  free  public  school  is 
emphatically  the  school  that  should  be  dearest  to  the  heart  of 
the  poor;  for  ordinarily,  it  is  his  chief  dependence  for  the  edu- 
cation of  his  children.  lie  knows,  or  ought  to  know,  that  the 
best  legacy  he  can  leave  his  child  is  a  good  education,  and  yet 
we  find  among  the  poor  a  reluctance  to  pay  poll-taxes  that  is 
incomprehensible. 

Annually  there  is  lost  to  the  public  schools  in  Tennessee  in 
uncollected  poll-taxes  at  least  two  hundred  thousand  dollars, 
notwithstanding  no  property  is  exempt  from  distraint  and  exe- 
cution for  unpaid  poll-taxes. 

Take  my  own  county  for  illustration,  and  it  presents  perhaps 
a  fair  average. 

The  ofliicers  are  as  eflicient  and  diligent  as  any  in  the  State, 
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and  yet  I  am  informed  we  lose  every  year  in  insolvent  and  un- 
collected poll-taxes  two  thousand  dollars.  We  have  say  one 
hundred  counties  in  the  State,  and  it  is  safe  to  assume  the  same 
general  average  will  obtain  throughout  the  State. 

How  are  we  to  rectify  the  trouble  ? 

A  change  in  the  Constitution  should  be  made,  striking  out 
all  ambiguous  or  equivocal  verbiage,  leaving  nothing  for  legis- 
lative enactment,  and  requiring  every  voter  liable  therefor  to 
pay  his  poll-tax  as  a  condition  precedent  to  voting.  Let  the 
provision  be  self-acting,  and  let  the  Constitution  be  accordingly 
so  changed. 

Inasmuch,  however,  as  there  is  no  prospect  of  a  Constitu- 
tional Convention  in  the  near  future,  the  trouble  could  be  rem- 
edied by  legislative  enactment,  vitalizing  and  carrying  into  effect 
the  constitution il  provision.  That  is  to  say:  Have  a  law  en- 
acted requiring  the  voter  to  give  satisfactory  evidence  to  the 
judges  of  the  election  that  he  had  paid  his  poll-tax  for  the  pre- 
ceding year,  or  he  if  had  not  and  could  not  pay  his  poll-tax,  let 
him  make  an  oath  to  that  eft'ect.  If  a  man  wants  to  bring  a 
suit  he  must  give  bond  for  costs  or  take  the  oath  prescribed  for 
poor  persons. 

If  he  wants  to  vote  is  it  any  greater  hardship  to  require  him 
to  pay  his  poll-tax,  or,  in  lieu  thereof,  file  his  affidavit  that  he 
cannot  pay  it  on  account  of  his  poverty  ?  And  this  would  an- 
swer all  the  argument  that  a  property  qualification  was  a  con- 
dition precedent  to  voting. 

The  result  would  be  all  poll-taxes  would  be  paid.  If  a  man 
should  be  found  unable  to  pay,  some  aspiring  candidate  would 
advance  the  money  in  contemplation  of  his  support. 

It  would  vitalize  that  section  of  the  Constitution  relative  to 
poll-taxes.  It  would  carry  into  effect  the  intention  of  the 
framers  of  the  Constitution. 

With  the  adoption  of  these  proposed  changes  the  demand  for 
Federal  aid  to  our  struggling  schools,  which  is  the  terror  of  the 
politician,  would  cease.  Every  man  would  then  bear  his  just 
share  of  the  burden ;  our  schools  would  be  creditably  main- 
tained and  our  public  debt  speedily  paid;  our  waste  places 
would  be  built  up  and  an  era  of  unprecedented  prosperity  and 
intelligence  among  the  masses  would  soon  dawn  upon  our  State. 
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Chancery  Pleading  and  Practice  in  Tennessee. 


H.   P.   FiGUERS. 


To  fully  understand  and  appreciate  the  system  of  Chancery 
pleading  and  practice,  now  in  use  in  Tennessee,  it  is  necessary 
to  call  attention  to  the  origin  and  progress  of  the  High  Court 
of  Chancery  in  England,  and  its  modifications  and  adoption  in 
this  country.  We  use  the  expressions,  "  Chancery  Court"  and 
"  Court  of  Equity"  as  convertible  terms.  Neither  can  be  satis- 
factorily defined  in  a  single  sentence,  but  can  be  understood 
and  explained  only  by  studying  the  history  of  that  Court,  and 
its  manner  of  transacting  business. 

The  idea  of  the  Court  of  Equity  in  England  was  undoubtedly 
borrowed  from  the  Roman  law,  and  was  in  imitation  of  the 
Roman  Equitas,  and  judicial  powers  of  their  magistrates.  In 
fact,  I  am  inclined  to  the  opinion  that  a  great  deal  more  of  the 
English  law  was  borrowed  from  the  Romans  than  one  would 
infer  from  reading  Coke  and  Blackstone.  Recent  investiga- 
tions of  juridical  scholars  have,  at  least,  demonstrated  the  ex- 
istence of  the  closest  relation  between  the  civil  law  of  the 
Romans  and  the  early  common  law  of  England. 

All  of  the  Courts  of  England  had  their  formative  periods  and 
seasons  of  trial  and  failure.  But  even  the  courts  in  which  the 
common  law  was  administered,  when  in  full  and  successful 
operation,  were  utterly  inadequate  for  the  ends  of  justice  in  a 
large  number  of  cases.  The  rules  of  the  common  law  were 
harsh,  rigid,  and  unyielding.  The  Common  Law  Courts  re- 
fused to  adopt  that  part  of  the  Roman  law  which  may  be  called 
equitable,  as  distinguished  from  that  which  is  merely  stricti 
juris;  and  on  this  account  the  Common  Law  Courts  were  un- 
able to  meet  the  demands  of  justice.  The  English  people  were 
now  beginning  to  doft*  the  garments  of  semi-barbarism  and  don 
the    vesture    of   an    enlightened,   Christian    nation,   and   the 
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courts  must  be  conformed  to  the  new  state  of  affairs.  TTnde 
the  rigid  rules  of  the  common  law  the  judgment  must  be  eithe 
for  the  plaintiff  or  the  defendant  without  qualification  or  modi 
fication.  Says  Bispham :  "A  judgment  does  not  always  touc 
the  true  justice  of  the  cause,  or  put  the  parties  in  the  positio 
which  they  ought  to  occupy.  While  the  plaintiff*  might  be  et 
titled,  in  a  given  case,  to  general  relief,  there  might  also  l 
some  duty  connected  with  the  subject  of  litigation  which  h 
owes  to  the  defendant,  the  performance  of  which,  equally  wit 
the  fulfillment  of  his  duty  by  the  defendant,  ought,  in  a  pei 
feet  system  of  remedial  law,  to  be  exacted.  This  resu 
could  only  be  attained  by  a  decree  of  equity,  which  could  t 
so  framed  and  moulded,  or  the  execution  of  which  could  be  e 
controlled  and  suspended,  that  the  relative  rights  and  duties  < 
parties  could  be  secured  and  enforced.  This  power  of  mouldiii 
a  decree  to  suit  the  exact  exigencies  of  a  particular  case  is  ir 
deed  one  of  the  most  striking  advantages  which  procedure  i 
Chancery  enjoys  over  that  at  common  law,  and  must  have  bee 
a  potent  element  in  originating  and  developing  equitable  jurL 
prudence." 

No  common  law  writ  existed  by  which  a  defective  iustri 
ment  might  be  reformed,  a  fraudulent  conveyance  set  aside, 
mistake  corrected,  a  trust  set  up  and  enforced,  or  any  of  thos 
powers  peculiar  to  Courts  of  equity,  might  be  called  into  exe 
cise. 

Hence,  many  injuries  must,  and  actually  did,  exist  for  whic 
the  common  law  courts  furnished  no  appropriate  redress.  Ii 
creasing  intelligence  of  the  English  people,  and  their  more  ei 
lightened  sense  of  justice,  required  a  change  in  the  administr: 
tion  of  justice  in  the  courts.  New  and  ever  changing  cond 
tions  of  society  demanded  the  existence  of  a  Court  that  woiiL 
in  some  sense,  follow  the  law,  and  yet  not  be  bound  by  tl 
stern  and  unbending  rules  of  the  common  law.  It  was  th 
idea  that  evolved  that  tribunal  known  afterward  as  the  hig 
Court  of  Chancery.  It  did  not  spring  suddenly  into  existeu< 
by  a  special  statute,  full-fledged,  with  all  its  powers  defines 
but  was  a  growth,  requiring  centuries  for  its  maturity.  ^ 
first,  in  the  class  of  cases  above  mentioned,  the  petition  was  at 
dressed  to  the  King  as  the  fountain-head  of  all  justice,  soni^ 
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times  in  Parliament,  sometimes  in  Council,  and  sometimes  in 
person,  and  was  referred  to  the  Chancellor,  but  finally  was  ad- 
dressed directly  to  that  oflicer  in  the  first  instance.  Just  ex- 
actly at  what  period  the  petition  began  to  be  addressed  directly 
to  the  Chancellor  is  involved  in  some  historical  doubt,  but  cer- 
tainly as  early  as  Edward  I. 

During  this  reign,  by  ordinance,  the  King  was  relieved  from 
the  business  of  hearing  petitions  addressed  directly  to  him.  By 
this  ordinance  it  was  provided  that  all  petitions  "touching  the 
seal  do  come  first  before  the  Chancellor,  and  if  the  demand  be 
so  great,  and  so  much  of  grace  that  the  Chancellor  and  those 
others  can  not  do  without  the  King,  then  they  shall  bring  them 
before  the  King  to  know  his  will." 

In  the  reign  of  Edward  III.  a  more  direct  recognition  of  the 
Chancellor,  as  the  proper  person  by  whom  the  extraordinary 
jurisdiction  in  matters  of  grace  was  to  be  administered,  is  to  be 
found  in  a  writ  issued  to  the  Sheriif  of  London,  whereby 
suitors  are  enjoined  to  prosecute  the  aftairs  of  grace  before  the 
Chancellor  and  keeper  of  the  privy  seal.  It  was  in  this  reign 
that  the  Court  of  Chancery  ceased  to  follow  the  King's  person. 
During  the  reign  of  Richard  II.  the  practice  of  presenting  a 
petition  to  the  Chancellor  in  the  first  instance  became  firmly 
established. 

The  general  ground  for  equitable  relief  was  based  either 
upon  the  failure  of  common  law  courts  to  recognize  the  right 
or  their  inability  to  enforce  it.  Notwithstanding  this  was  the 
basal  idea  upon  which  the  system  of  equitable  jurisprudence 
was  being  built,  it  was  opposed  at  every  step  of  its  progress. 
The  admirers  and  advocates  of  .the  common  law  pleading  and 
practice  regarded  every  power  bestowed  upon  the  Court  of 
Chancery  as  a  dangerous  innovation  upon  the  general  law  of 
the  land  and  the  rights  of  the  people.  One  of  the  most  fre- 
quent cases  of  relief  afforded  by  Courts  of  Chancery  was  to 
the  poor  and  humble,  who  were  unable  to  secure  their  rights  at 
the  common  law  against  the  rich  and  powerful ;  and  the  aid  of 
the  Chancellor  was  invoked  in  many  instances  solely  upon  the 
ground  of  personal  inability  to  obtain  justice  against  a  power- 
ful adversary.  This  feature  of  equity  jurisprudence  was  re- 
garded with  great  disfavor  by  the  rich  and  the  strong.     The 
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triumph  of  the  High  Court  of  Chancery  was  complete,  although 
it  required  centuries  to  accomplish  it.  So  strongly  had  the 
principles  upon  which  justice  was  administered  in  this  Court 
become  fixed  in  the  minds  of  the  English  people,  and  so  gen- 
eral was  this  sentiment,  that  in  the  year  1873  an  act  of  Parlia- 
ment was  passed  under  the  title  of  the  "Supreme  Court  of 
Judicature  Act,"  by  which  it  was  provided  that  the  Court  of 
Chancery,  Court  of  the  Queen's  Bench,  Court  of  Common 
Pleas,  the  High  Court  of  Admiralty,  the  Court  of  Exchequer, 
the  Court  of  Probate,  the  Court  for  Divorce  and  Matrimonial 
Causes,  and  the  London  Court  of  Bankruptcy  should  be  con- 
solidated, and  should  constitute  "The  Supreme  Court  of  Judi- 
cature," and  to  consist  of  two  divisions,  under  the  name  of 
"Her  Majesty's  High  Court  of  Justice,"  and  "Her  Majesty's 
Court  of  Appeals."  The  act,  among  other  things,  provided 
that  if  the  plaintiff  claims  any  equitable  estate,  or  right  of  re- 
lief upon  any  equitable  ground  or  equitable  relief  upon  a  legal 
right,  the  said  Courts,  and  every  Judge  thereof,  should  give 
the  same  relief  as  ought  to  have  been  given  by  the  Court  of 
Chancery  before  the  passage  of  the  act;  and  that  if  a  defendant 
should  claim  any  equitable  estate  or  right  of  relief  upon  any 
equitable  ground,  or  should  allege  any  ground  of  equitable  de- 
fense, the  Courts,  and  every  Judge  thereof,  should  give  the 
same  effect  to  every  estate,  right,  or  ground  of  relief  so  claimed, 
and  to  every  equitable  defense  so  alleged,  as  the  Court  of  Chan- 
cery ought  to  have  given  in  proceedings  in  that  Court  before 
the  passage  of  the  act.  Other  provisions  of  the  act  direct  that 
equitable  titles  and  rights  be  recognized  and  equitable  remedies 
substantially  applied.  Thus  the  principles  of  justice,  as  for- 
merly administered  in  Courts  of  Chancery,  are,  by  statute,  made 
to  pervade  the  whole  realm  of  English  jurisprudence. 

After  the  separation  of  the  States  from  the  mother  country 
the  Constitutions  of  many  of  the  States  provided  for  the  estab- 
lishment of  Courts  of  Equity  much  after  the  plan  of  the  High 
Court  of  Chancery  of  England. 

North  Carolina,  by  its  Constitution,  adopted  in  1776,  barely 
mentions  the  judicial  branch  of  Government,  but  in  Section  21 
does  speak  of  Judges  of  law  and  equity. 

By  an  act  of  the  Legislature,  passed  in  1782,  the  superior 
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courts  of  the  State  were  vested  with  equity  jurisdiction.  The 
act  commences:  *' Whereas,  the  Courts  at  law,  as  at  present  es- 
tablished, are  not  equal  to  the  redress  of  all  kinds  of  injuries, 
but  many  innocent  men  are  withheld  of  their  just  rights,  and 
some  deprived  of  them  altogether,  for  want  of  Courts  of  Equity. 
Be  it  therefore  enacted  by  the  General  Assembly  of  the  State 
of  North  Carolina,  That  from  and  after  the  expiration  of  the 
present  session  of  the  General  Assembly,  each  Superior  Court  of 
law  in  this  State  shall  also  be  and  act  as  a  Court  of  Equity  for 
the  same  district,  and  possess  all  the  powers  and  authoritidg 
within  the  same,  that  the  Court  of  Chancery,  which  was  formerly 
held  under  the  late  government,  used  and  exercised,  and  that 
are  properly  and  rightfully  incident  to  such  a  court,  and  not  in- 
coubistent  with  our  present  Constitution." 

The  late  government  referred  to  was  a  continuation  of  that 
created  by  the  Second  Charter  of  King  Charles  II.  to  Edward, 
Earl  of  Clarendon,  George,  Duke  of  Albermarle,  and  others. 

Under  this  act  of  assembly  it  required  two  judges  to  pro- 
nounce a  final,  valid  decree.  The  writ  of  subpctna  under  this 
act  commanded  the  Sheriff'  to  take  the  body  of  the  defendant 
and  carry  him  before  the  Court,  unless  he  gave  bail  in  a  sum 
double  the  amount  claimed  on  oath  in  the  bill.  The  system  of 
j)ractice  set  out  was  rather  meagre.  The  first  act  looking  to 
the  establishment  of  a  Court  of  Chancery  upon  the  territory 
now  covered  by  the  State  of  Tennessee  was  passed  by  the  Leg- 
islature of  North  Carolina,  1785,  and  commences  as  follows: 
"  Whereas,  the  very  remote  situation  of  the  County  of  David- 
son from  the  other  inhabited  parts  of  this  State  (Xorth  Caro- 
lina) renders  it  necessary  for  the  determination  of  civil  suits 
and  the  punishment  of  public  offenses  committed  in  said  county 
that  a  Court  of  Supreme  Jurisdiction  be  established  therein." 

The  act  then  provides  for  the  establishment  of  a  Court  of 
Law  and  Equity,  to  be  styled  the  "  Superior  Court  of  Law  and 
Equity  for  Davidson  County,"  to  be  held  twice  each  year  at 
Nashville.  In  1787  the  general  law  was  materially  amended, 
especially  with  reference  to  process  against  non-residents.  In 
1789  the  law  was  amended  so  that  one  judge  might  pronounce 
a  final  degree  in  the  District  of  Mero.  In  the  Acts  and  Ordi- 
nances of  the  Governor  and  Judges  of  the  Territory  of  the 
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United  States  south  of  the  Ohio  River,  from  1792  to  1795,  I 
find  no  material  legislation  on  this  subject. 

By  the  first  Constitution  of  Tennessee,  adopted  February  6, 
1796,  the  judicial  powers  of  the  State  were  vested  in  such  Su- 
perior and  Inferior  Courts  of  Law  and  Equity  as  the  Legislature 
should  establish.  During  this  year  the  records  for  the  District 
of  Mero  wore  burned,  and  it  may  be  interesting  to  know  that 
there  were  but  nineteen  cases  on  the  docket  for  the  entire  Dis- 
trict. 

In  1801  the  Legislature  of  Tennessee  passed  an  act  to  regu- 
late the  proceedings  of  the  Court  of  Kquity  and  for  the  amend- 
ment of  the  law  on  that  subject.  This  act  contains  sixty-eight 
sections,  and  furnishes  a  very  good  system  of  Chancery  Plead- 
ing and  Practice — the  fullest  and  most  satisfactory  up  to  that 
date.  In  1811  the  Supreme  Court  of  Errors  and  Appeals  was 
vested  with  exclusive  jurisdiction  in  all  causes  in  equity  arising 
in  any  of  the  Circuit  Courts,  and  those  parts  of  former  acts 
which  vested  the  Circuit  Courts  with  equity  jurisdiction  were 
repealed,  and  the  clerks  of  the  Courts  of  Errors  and  Appeals 
were  created  Clerks  and  Masters  in  Chancery.  All  causes  then 
depending  in  any  of  the  Circuit  Courts  were  transferred  and 
the  records  transmitted  to  the  Supreme  Court  of  Errors  and 
Appeals.  But  by  the  act  of  1813  the  Circuit  Courts  were  again 
vested  with  concurrent  original  jurisdiction  of  all  causes  in 
equity  possessed  by  the  Supreme  Court  of  Errors  and  Appeals, 
subject  to  the  same  rules  and  regulations.  In  1830  the  Chan- 
cellors made  and  adopted  full  rules  to  be  used  in  Chancery 
practice,  many  of  which  are  still  in  use.  From  this  time  to 
1835  there  was  no  material  change.  By  the  Legislature  of  that 
year  the  State  was  divided  into  three  Chancery  Divisions,  to  be 
presided  over  by  as  many  Chancellors.  These  divisions  w^ere 
subdivided  into  thirty -three  Chancery  Districts.  This  act  pro- 
vides that  the  Chancery  Courts  shall  continue  to  have  all  the 
powers,  privileges,  and  jurisdiction  properly  and  rightfully  in- 
cident to  a  Court  of  Equity  by  existing  laws.  In  1851  the  Gen- 
eral Assembly  conferred  upon  the  Chancery  Court  concurrent 
jurisdiction  with  the  County  Court  over  the  persons  and  estates 
of  idiots,  lunatics,  and  other  persons  of  unsound  mind. 

From  the  time  the  Court  of  Equity  was  established  in  this 
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State  up  to  the  year  1877,  its  jurisdiction  was  gradually  but 
surely  extended  year  by  year ;  until  1877,  when,  by  Act  of  As- 
f^embly,  concurrent  jurisdiction  with  the  Circuit  Court  in  all 
respects,  except  for  unliquidated  damages  to  persons,  property, 
or  character,  was  conferred  upon  it.  Notwithstanding  these 
facts,  the  Chancery  Court  in  Tennessee,  as  in  England,  met 
with  severe  opposition  all  the  while.  With  the  average  popu- 
lation it  has  never  been  a  favorite  Court ;  and  there  is  yet  in 
the  minds  of  the  people  much  prejudice  against  it.  This  is 
attributable  to  several  causes :  Long  delay,  heavy  costs,  and 
because,  in  manj'  instances,  the  litigant  cannot  see  and  under- 
stand the  progress  of  his  cause. 

On  the  question  of  jurisdiction  I  can  see  no  good  reason  for 
withholding  from  Courts  of  Chancery  any  class  of  cases.  In 
the  cases  withheld,  by  the  Act  of  1877,  it  would  be  an  easy 
matter  to  have  a  jury  pass  upon  all  questions  of  fact,  if  desired. 
I  would  give  the  Chancery  Court  all  the  power  and  jurisdic- 
tion now  possessed  by  the  Circuit  Court  relating  to  civil  mat- 
ters, and  relegate  all  criminal  cases  to  the  County  Court, 
which  should  consist  of  from  three  to  five,  instead  of  the  pres- 
ent number  of  Magistrates,  over  which  an  intelligent  Judge, 
learned  in  the  law,  should  preside,  and  abolish  the  Circuit 
Court  altogether.  This,  of  course,  would  require  constitutional 
amendments. 

As  to  the  system  of  pleading  now  in  use  in  the  Courts  of 
Chancery  in  Tennessee  I  have  no  objection.  I  think  it  an 
admirable  system.  There  are  those  who,  of  late  years,  have 
insisted  that  we  adopt  the  plan,  now  in  vogue  in  several  of  the 
States,  of  trying  every  thing  upon  petition,  answer,  and  proof, 
requiring  no  formality  in  the  pleading.  This  plan,  in  my 
judgment,  would  soon  drift  into  a  very  loose  and  careless  sys- 
tem of  pleading — devoid  of  all  precision,  accuracy,  and  form. 
Chancery  pleading  is  a  science,  and  must  have  rules  and  forms. 
Says  Mr.  Story:  "The  task  of  mastering  so  complicated  a 
science  will  require  the  employment  of  many  hours  of  deep 
study,  of  laborious  research  and  of  undivided  diligence.  But 
the  reward  will  amply  repay  for  all  the  toil.  He  who  has 
attained  a  thorough  knowledge  of  Equity  pleading  cannot  fail 
to  have  become  a  great  Equity  lawyer.     He  need  not  shrink 
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from  the  most  difficult  and  complicated  engagements  of  his  pro- 
fession. Nay,  he  will  find  that  while  many  others  are  willing 
to  rely  upon  their  own  genius,  with  a  rash  and  delusive  self- 
complacency,  to  carry  them  through  the  intricacies  of  a  con- 
troverted suit,  he  may  far  more  justly  and  safely  repose  on  a 
solid  learning,  which  will  secure  respect,  and  a  trained  and 
varied  discipline,  which  will  command  confidence.  To  no 
human  science  better  than  to  the  law,  can  be  applied  the  pre- 
cepts of  sacred  wisdom  in  regard  to  zeal  and  constancy  in 
search  for  truth." 

Here  the  ''  race  may  not  be  to  the  swift,  but  assuredly  the 
battle  will  be  to  the  strong."  These  are  my  sentiments  exactly. 
It  is  only  upon  this  idea  that  we  can  hope  to  have  a  strong, 
cultured,  and  reliable  bar.  If  our  system  of  pleading  is  too 
simple  and  loose,  thriftless,  unreliable,  and  ignorant  men  will 
be  induced  to  embark  in  the  profession — men  whose  learning, 
like  Jonah's  gourd,  matured  in  a  night — and  our  standard  will 
be  lowered. 

But  while  I  am  perfectly  satisfied  with  our  system  of  plead- 
ing, there  are  some  features  of  our  practice  that  need  to  be 
changed.  Even  on  this  point,  I  must  confess,  that  the  fault 
lies  more  with  Chancellors  in  the  execution  of  the  law  than  in 
the  system  itself. 

One  of  the  most  serious  objections  to  our  mode  of  practice 
in  the  Chancery  Court  is  the  long  and,  in  many  instances,  use- 
less delay  of  the  trial  of  causes.  The  lawyers  are  just  what 
the  Chancellors  make  them  in  punctuality.  Unless  the  Court 
will  force  trials,  two  or  three  lazy  lawyers  can  continue  a  whole 
docket  by  never  being  ready;  and  the  industrious  lawyer  can 
only  appeal  to  the  Chancellor.  On  one  occasion  I  remember  a 
lawyer  was  ready  in  his  case,  and  had  been  for  several  years. 
He  was  pressing  the  Chancellor  to  compel  the  delinquent  party 
to  try  the  case.  Imagine  the  disappointment  of  the  attorney 
when  the  Chancellor  replied  that  he  had  been  on  the  Bench 
sixteen  years,  and  had  never  forced  a  man  to  trial.  There  are 
several  cases  on  the  Chancery  Docket  of  my  county  that  have 
been  there  more  than  a  quarter  of  a  century,  and  more  than  a 
score  that  have  been  there  from  ten  to  fifteen  years.  These 
senseless  delays  have,  in  many  instances,  ruined  whole  estates. 
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I  know  that  it  may  be  said  that  the  lawyers  could  remedy  this 
evil  by  being  ready  for  trial  when  the  cause  is  reached.  This 
is  true,  but  in  a  large  per  cent,  of  cases  one  side  or  the  other 
does  not  desire  a  speedy  trial,  and  the  duty,  at  last,  falls  upon 
the  Court  to  force  a  hearing. 

Let  it  be  known  to  the  Bar  that  Chancellors  w^ill  follow  and 
execute  the  law  and  rules  of  Chancery  practice,  and  that  the 
trials  will  be  forced  unless  the  delinquent  party  can  give  good 
and  valid  reasons  for  not  being  ready,  and  we  will  have  no  more 
complaint  about  the  delays  of  the  Chancery  Court — no  more 
cases  of  Jarndyce  vs.  Jarndyce — even  in  fiction. 

The  law  should  not  only  require  Chancellors  to  hold  their 
Courts  and  call  the  dockets,  but  to  force  trial  unless  good 
reasons  are  shown  for  continuances. 

One  of  the  evils  growing  out  of  these  long  delays  is  fabulous 
bills  of  cost.  I  have  known  cases  where  orders  to  take  and 
state  an  account  between  parties  litigant  were  renewed  Court 
after  Court,  and  year  after  year,  and  never  executed,  and  with- 
out any  valid  excuse.  Each  time  the  order  was  revived  a  large 
number  of  notices  were  issued  and  served  on  parties,  and  each 
time  the  Clerk  and  Master  charged  for  entering  these  orders, 
for  redocketing  and  continuances.  This  is  only  one  of  many 
instances  that  I  might  cite. 

The  law  regulating  Chancery  sales  needs  reformation. 
So  liberal  is  the  practice  allowing  persons  to  re-open  biddings 
that  it  is  difficult  to  get  purchasers  to  buy  at  the  first  sale. 
The  result  is  the  costs  are  doubled,  at  least  as  to  the  decrees, 
advertising,  and  reports  of  sale.  No  Chancery  sale  should  be 
re-opend  simply  on  account  of  insufficient  price,  unless  it  be  for 
some  unusual  and  cogent  reason.  If  it  were  once  understood 
that  the  first  public  sale  was  a  finality  purchasers  would  attend 
the  sales  and  bid  what  they  were  willing  to  pay  in  the  first  in- 
stance, and  save  a  large  amout  of  unnecessary  costs. 

Permitting  a  broad,  general  appeal  is  a  fruitful  source  of 
heavy  bills  of  cost,  and  was  one  of  the  causes  leading  to  the 
overcrowded  condition  of  our  Supreme  Court  dockets.  Under 
our  present  system  a  general  appeal  carries  up  the  whole  record, 
and  requires  a  trial  de  novo. 
It  may  be  that  the  record  contains  a  thousand  pages  of  manu- 
14 
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script,  and  the  appellant  may  only  desire  to  appeal  upon  a  sin- 
gle point  of  law,  or  a  single  item  of  an  account,  yet  by  liis 
general  appeal  a  transcript  of  the  whole  record  must  go  up 
with  the  great  burden  of  cost  which  it  entails.  This  is  ruinous 
to  litigants,  and  is  simply  barbarous  to  require  a  Supreme 
Judge  to  read  such  a  record  when  the  only  point  for  decision 
might  be  presented  in  a  record  of  a  dozen  pages.  I  am  in  favor 
of  requiring  the  appellant  to  assign  errors,  and  only  copy  so 
much  of  the  record  as  may  be  necessary  to  present  the  point 
appealed  on.  But  he  should  be  allowed  a  reasonable  time,  after 
the  adjournment  of  Court,  in  which  to  assign  errors,  for  the 
reason  that  counsel  would  have  no  opportunity  to  do  so  during 
the  sitting  of  Court. 

Unless  there  is  some  point  of  law  to  be  settled,  or  some  ques- 
tion involving  reputation  and  character,  there  should  be  some 
limit  as  to  amounts  in  granting  appeals.  By  statute  the  amount 
involved  must  exceed  fifty  dollars  to  give  the  Court  jurisdic- 
tion; and  our  Supreme  Court,  in  one  case,  said  that  unless  the 
ramount  is  fifty  dollars  or  more  litigants  cannot  afford  to  com- 
inence  suit  in  the  Chancery  Court.  For  the  same  reason  there 
should  likewise  be  a  limit  on  appeals  when  values  only  are  in- 
volved. There  should  also  be  some  restrictions  upon  appealing 
under  the  pauper's  oath. 

The  rights  of  the  poor  should  be  fully  protected,  but  his 
attorney  should  be  required  to  state,  in  writing,  upon  honor, 
that  the  appeal  is  not  vexatious  or  for  delay,  but  that  he  verily 
believes  that  the  case  has  merit.  Where  the  suit  is  to  foreclose 
a  mortgage  or  enforce  a  vendor's  lien,  or  where  the  litigation  is 
only  a  pretense  for  delay,  there  should  be  a  penalty,  upon 
aflirmance  by  the  Supreme  Court,  in  the  way  of  damages. 

The  present  method  of  appointing  guardians  ad  litem  is,  in 
hundreds  of  cases,  a  mere  farce.  He  is  generally  selected  by 
the  lawyer  who  files  the  bill,  and  is  not  unfrequently  some 
young  lawyer  in  the  attorn(\v's  office,  who  is  under  his  domin- 
ion and  control.  He  simply  does  what  the  lawyer  tells  him, 
-when  frequently  he  should  make  an  active  and  vigorous  contest. 
It  is  a  sacred  trust  imposed  upon  Chancellors,  and  they  should 
select  a  guardian  ad  litem ;  and  the  selection  should  be  with 
reference  to  the  particular  case.     Why  should  the  rights  and 
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equities  of  infants,  imbeciles,  and  lunatics  be  relegated  to  the 
tyros  of  the  bar  ? 

The  Clerks  and  Masters  ought  to  be  elected  by  the  people. 
If  they  are  competent  to  elect  Chancellors  and  Supreme  Judges 
and  Clerks  of  other  Courts,  they  are  competent  to  elect  Clerks 
and  Masters.  There  has  been  too  much  nepotism  and  too 
much  favoritism  toward  useful  campaigners  by  Chancellors, 
and  too  much  arrogance  among  Clerks  and  Masters  who  do  not 
owe  their  appoints  to  the  popular  vote. 

These  are  some  of  the  needed  reforms  under  our  practice 
which  have  occurred  to  me,  many  of  which  can  only  be  rem- 
edied by  a  change  of  the  State  Constitution. 
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Ninth  annual  session. 


HELD   AT 


Lookout  Mountain  July  9.  10.  and  II,  1890. 


Wednesday,  July  9,  10  a.m. 
The  Bar  Association  of  Tennessee  convened  in  its  ninth 
annual  meeting  Wednesday,  July  9,  at  Lookout  Inn,  on  Look- 
out Mountain,  J.  M.  Dickinson,  of  Nashville,  President  of  the 
Association,  in  the  chair,  and  J.  W.  Bonner  presiding  at  the 
clerk's  desk. 


The  following  members  of 
J.  H.  Acklen, 
J.  M.  Anderson, 
N.  W.  Baptist, 
Wm.  M.  Baxter, 
J.  W.  Bonner, 
R.  G.  Brown, 
M.  T.  Bryan, 
L.  R.  Campbell, 
J.  A.  Cartwright, 
W.  J.  Clift, 
A.  S.  Colyar, 
J.  M.  Dickinson, 


the  Association  were  present : 

B.  M.  Estes, 
IL  P.  Figuers, 
Luke  W.  Finlay, 
Tomlinson  Fort, 
J.  S.  Frazer, 

C.  W.  Ileiskell, 
J.  B.  Ileiskell, 
John  n.  Henderson, 
W.  A.  Henderson, 
II.  IL  Ingersoll, 

R.  F.  Jackson, 
W.  W.  McDowell, 
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L.  B.  McFarlaud,  Baxter  Smith, 

J.  II.  Malone,  Jordan  Stokes, 

A.  D.  Marks,  B.  J.  Tarver, 

A.  S.  Marks,  J.  A.  Taylor, 

C.  W.  Metcalfe,  W.  G.  M.  Thomas, 

J.  A.  Moore,  G.  X.  Tillman, 

R.  L.  Morris,  J.  J.  Turner, 

M.  M.  Xeil,  C.  F.  Vance, 

Hamilton  Parks,  S.  P.  Walker, 

G.  W.  Pickle,  H.  C.  Warriner, 

J.  S.  Pilcher,  W.  H.  Washington, 

J.  A.  Pitts,  W.  P.  Washburn, 

F.  P.  Poston,  Hugh  Whitesides, 

John  Ruhm,  II.  M.  Wiltse, 

Wm.  Sanford,  Luke  E.  Wright. 
John  II.  Savage, 

The  President. — Gentlemen:  The  ninth  annual  meetin; 

the  Tennessee  State  Bar  Association  is  now  called  to  or 

The  first  thing  on  the  programme,  according  to  the  constitu 

and  by-laws,  is  an  address  by  the  President. 

The  President  then  read  his  address.     (See  Appendix.) 
The  President. — The  next  on  the  programme  is  the  re 

of  our  Secretary  and  Treasurer. 

Report  of  the  Secretary  and  Treasurer. 

To  the  Bar  Association  of  Tennessee: 

The  report  of  the  proceedings  of  this  Association  for 
year  1881)  has  been  laid  before  the  members  in  the  prii 
copies  distributed,  and  need  not  be  further  or  more  speei 
referred  to. 

The  Secretary  bogs  leave  again  to  renew  his  former  sug 
tion  as  to  the  binding  of  as  many  full  reports  of  our  proc 
ings  since  organization  as  can  now  be  procured.  All  e 
copies,  up  to  and  including  1888,  were,  unfortunately,  destrc 
by  fire,  and  there  is  no  way  of  replacing  same  except  thro 
members  who  have  them  in  their  possession  and  ^vill  do: 
them  to  the  Association.  The  Secretary  and  Treasurer  sh^ 
''^,  authorized  to  expend  a  sum  suflicient  to  bind  such  e 
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eopies,  and  be  aiitliorized  to  donate  one  or  more  copies  to  the 
JState  Library. 

The  same  rule  should  be  observed  with  reference  to  reports 
of  other  Bar  Associations  with  whicli  we  exchange  publications. 

The  Treasurer  respectfully  reports  as  follows : 

Balance  on  hand  July  1 1,  1889,  as  per  last  report $    856  83 

Admission  fees  and  annual  dues  collected 795  00 

Total $1,651  83 

Disbursements 922  55 

Balance  on  hand  July  8,  1890 $    729  28 

An   itemized  statement  of  receipts  and  disbursements,  with 

proper  vouchers,  will  be  submitted  to  the  Central  Council  as 

required  by  our  by-laws. 

Respectfully  submitted, 

J.  W.  Bonner, 

Secretary  and  Treasurer, 
Lookout  Inn,  July  9,  1890. 

The  President. — The  Association  has  Ireard  the  report  of 
the  Secretary  and  Treasurer.     What  will  you  do  with  it? 

H.  H.  IngersolL — I  move  that  it  be  received  and  referred  to 
the  Central  Council. 

Carried. 

The  President. — The  report  of  the  Central  Council  is  now 
in  order. 

H.  F.  Jackson. — As  Mr.  Colyar  is  not  present,  in  his  absence 
I  report  the  following  named  gentlemen  who  have  been  rec- 
ommended as  members  of  the  Association:  J.  S.  Brown,  W. 
L.  Eakiu,  Charles  N.  Burch,  C.  W.  Frazer,  and  Wm.  I).  Hen- 
derson. 

The  President. — Under  the  constitution,  unless  a  vote  is 
called  for,  the  members  suggested  are  ipso  facto  members  of  the 
Association.  That  concludes  the  programme  for  this  forenoon, 
unless  some  one  has  something  that  they  wish  to  otter. 

B.  JJ.  £Jstes,—I  think  it  would  be  best  that  we  take  our 
recess  at  this  time,  as  we  have  exhausted  the  programme,  but 
the  question  is  to  what  Hour. 

The  President. — The  hour  is  2:30  p.m. 
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B,  M.  Estes. — Perhaps  we  had  better  depart  from  that  custom 
a  little.  I  would  suggest  as  late  a«  3:30;  many  of  us  will  not 
get  our  dinners  at  the  time  stated — 2:30. 

The  President. — Do  you  make  that  in  the  form  of  an  amend- 
ment ? 

JB.  M.  Estes. — Yes,  sir. 

Motion  carried. 

The  President. — The  Association  now  stands  adjourned. 
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AFTERNOON  SESSION. 


The  President. — The  Association  will  please  come  to  order. 
There  is  not  a  quorum  present  of  the  Central  Council,  and  it 
will  be  proper,  therefore,  to  fill  the  vacancies  by  an  election,  so 
we  can  have  a  full  number  present. 

H,  H.  Ingersoll. — I  was  just  about  to  move  the  election  of 
two  members,  and  I  now  move  that  the  Secretary  of  this  As- 
sociation be  authorized  to  cast  the  ballot  of  the  Association 
unanimously  for  Wm.  M.  Baxter  and  M.  M.  Neil  as  members 
of  the  Central  Council  during  the  present  meeting. 

Motion  carried. 

The  President. — The  Central  Council  will  meet  at  once  in 
room  No.  18,  in  order  that  they  may  consider  applications  for 
membership.  Before  we  proceed  to  tlie  regular  order  of  bus- 
iness, Colonel  Turner  has  a  matter  which  he  wishes  to  bring 
up  for  consideration. 

•/.  J.  Turner, — One  of  the  main  objects  of  the  Association 
for  a  number  of  years  has  been  to  secure  a  uniformity  of  the 
laws  of  the  different  States  of  the  Union  in  regard  to  deeds, 
wills,  caption  and  certificate  of  depositions,  the  statute  of  limi- 
tations, marriage  and  divorce;  and  with  a  view  to  get  the  ques- 
tion before  this  Association,  and  take  some  action  in  the  matter, 
I  have  this  resolution  which  I  desire  to  present. 

Mr.  Turner  then  ottered  the  following  resolution: 

^^ Resolved  by  the  Bar  Association  of  Tennessee,  That  it  heartily 
indorses  the  ettbrts  of  the  National  Bar  Association  to  make 
uniform  the  law  of  the  various  States  of  the  Union  as  to  the 
probate  of  deeds  and  wills,  the  caption  and  certificate  of  depo- 
sitions, the  statute  of  limitations,  marriage  and  divorce,  the 
extradition  of  criminals,  and  the  protest  of  bills  and  notes,  and 
notice  of  the  same. 

'^Resolved^  That  a  copy  of  these  resolutions  be  forwarded  to 
the  National  Bar  Association,  at  its  next  annual  meeting  at 
Indianapolis." 
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The  President. — The  resolution  is  simply  ottered,  as  I  un- 
derstand it.  It  will  lie  over  for  consideration,  to  be  brought 
up,  on  motion,  whenever  Colonel  Turner  may  desire.  The 
regular  order  of  the  programme  is  a  paper,  subject,  "  Statutory 
Corporations  of  Tennessee,''  by  W.  B.  Swaney,  of  the  Chatta- 
nooga Bar. 

Mr.  Swaney  then  read  his  paper.     {See  Appendix.) 

The  President. — This  paper  will  of  course  be  published  in 
the  proceedings  of  the  Association,  but  inasmuch  as  it  embodies 
some  very  valuable  suggestions,  it  might  be  proper  to  refer  it 
to  some  committee  at  the  next  meeting. 

H.  H,  IngersolL — I  would  suggest  that  this  paper,  as  it  con- 
tains many  important  matters,  be  referred  to  a  special  commit- 
tee, along  with  other  reports,  after  they  have  been  discussed, 
with  a  request  that  that  committee  shall  appear  before  the 
Legislature,  requesting  such  amendments  to  the  laws  as  shall 
be  recommended  by  the  Association. 

The  President. — Do  you  make  that  as  a  motion  ? 

H,  IL  IngersolL — Not  now. 

The  President. — As  there  is  no  motion  before  the  Associa- 
tion, and  the  Central  Council  is  not  ready  to  report,  I  am  happy 
to  announce  to  the  Association  that  we  have  been  made  the 
recipient  of  a  very  handsome  present,  in  the  shape  of  a  gavel, 
from  Colonel  Turner,  which  I  hope  will  be  kept  a  long  time, 
and  which  I  hope  to  be  able  to  transmit  my  successor  in  office. 
I  desire  to  inform  the  members  of  the  Association  that  we  have 
programmes  containing  an  epitome  of  the  subjects  to  be  taken 
up  for  discussion,  and  if  there  are  any  members  who  have  not 
a  copy  of  such  programme,  they  can  obtain  one  from  the  Secre- 
tary and  utilize  them  far  the  purpose  of  seeing  what  matters 
will  come  up  before  the  Association  for  discussion. 

R,  F.  Jackson, — The  Central  Council  recommend  for  mem- 
bership the  following  names:  F.  O.  Wert,  J.  C.  McReynolds, 
Jno.  W.  Stone,  H.  B.  McFarland,  Henry  T.  Cooper,  D.  H. 
Allen,  J.  F.  Baker,  H.  B.  Lindsay,  R.  M.  Barton,  Jr.,  Roy 
Fitzpatrick,  D.  B.  Bell,  W.  B.  Swaney,  Geo.  T.  Fry,  A.  H. 
Munford,  and  John  L.  Jones. 

The  President. — L^nless  there  is  a  demand  for  a  vote,  these 
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gentlemen  are  members  upon  the  recommendation  of  the  Cen- 
tral Council. 

The  Secretary, — I  wish  to  state  that  Henry  T.  Cooper's  name 
is  already  upon  our  list  as  a  member. 

a.  3L  Wiltse. — That  is  my  mistake.  He  told  me  to  hand  it 
in,  and  1  believe  I  presented  his  name  myself,  and  suppose  I 
had  forgotten  it. 

Joh)}  Riihnu — I  remember  having  heard  Mr.  Cooper  ask  Mr. 
AViltse,  at  the  last  meeting,  to  present  his  name,  and  I  suppose 
lie  Vias  had  that  paper  in  his  pocket  all  the  time. 

The  President. — The  report  of  the  Committee  on  Judicial 
Administration  and  Remedial  Procedure  will  now  l)e  read  by 
Colonel  Turner.  It  was  prepared  by  another,  and  I  will  state 
that  Colonel  Turner  is  not  responsible  for  all  it  contains.  He 
has  a  right  to  preface  it  by  saying  he  does  it  by  request. 

Mr.  Turner  then  read  the  report. 

Report   of  the   Committee  on  Judicial  Administration  and 
Remedial  Procedure. 

To  the  Bar  Association  of  Tennessee  : 

Your  Committee  on  Judicial  Administration  and  Remedial 
Procedure  respectfully  submit  the  following: 

While  many  of  the  changes  which  have  been  heretofore 
suggested  by  this  committee  and  recommended  by  the  Associa- 
tion are  desirable,  it  is  not  to  be  denied  that  substantial  justice 
can  be  secured  under  the  laws  of  pleading  and  practice  which 
at  present  exist.  Until  recently,  the  law's  delay  has  been  the 
chief  source  of  trouble  in  all  the  courts. 

The  Supreme  Court  had  fallen  so  far  behind  that  a  "  clean 
sweep"  w^as  demanded  at  the  election*in  1886,  for  the  avowed 
purpose  of  clearing  the  docket.  The  judges  elected  responded 
to  the  demand,  and  disposed  of  the  cases  with  such  rapidity 
that  they  cleared  the  docket;  and,  what  is  more,  by  the  same 
industry  and  methods  they  are  keeping  it  cleared. 

The  lawyers  of  Tennessee  had  suftered  from  the  law's  delay, 
and  submitted  to  the  heroic  treatment  they  themselves  had 
demanded  (as  they  ought  to  have  done)  without  complaint. 
But  the  continuation  of  this  treatmertt  since  the  docket  was 
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cleared  has,  in  the  opinion  of  your  committee,  afforded  a  rare 
and  valuable  opportunity  to  observe  the  eftect  of  a  rapid  dis- 
patch of  business  by  appellate  courts  of  last  resort.  The  in- 
jurious eftects  of  the  law's  delay  was  previously  understood. 
The  effects  of  "keeping  up  with  the  docket"  at  all  hazards  is 
also  now  understood. 

In  the  opinion  of  your  committee,  there  ought  to  be  some 
radical  change,  whereby  the  appellate  courts  can  be  liberated 
from  this  idea,  which  they  have  so  faithfully  and  successfully 
labored  to  realize. 

Judges  can  work  so  much  and  no  more.  Furthermore, 
judges  ought  not  to  be  required  to  do  all  they  can,  but  only 
what  they  can  consistently  with  a  proper  regard  for  health 
and  a  decent  regard  for  themselves,  their  families,  and  their 
affairs. 

Socrates  has  said:  "Four  things  belong  to  a  judge — to  hear 
courteously,  to  answer  wisely,  to  consider  soberly,  and  to  decide 
impartially."  That  is  to  say  (assuming  of  course,  always,  that 
integrity  for  which  the  judges  of  America  are  celebrated),  every 
case  is  entitled  to  receive  deliberate  and  thorough  consideration. 
The  case  is  entitled  to  it  in  order  that  justice  may  be  done. 
But  far  beyond  this  is  another  and  altogether  different  consid- 
eration. Cases  ought  to  be  deliberately  and  thoroughly  tried 
in  order  to  preserve  and  maintain  the  confidence  of  the  citizen 
in  the  institutions  of  his  country. 

The  citizen's  sense  of  security — the  feeling  that  if  he  be 
wronged  the  courts  of  his  country  will  see  to  it  that  justice  and 
right  be  surely  meted  out  to  him — is  his  chiefest  consolation. 
Certain  it  is  that  this  feeling  is  the  lawyer's /fiiVA.  And  if  for 
any  reason  this  faith  becomes  tremulous,  the  moral  strength 
and  power  of  the  law  has  just  to  that  degree  become  impaired. 
The  inability  of  a  sound  lawyer  to  predict,  with  a  reasonable 
degree  of  probability,  the  result  of  litigation,  destroys  his  con- 
fidence either  in  himself  or  the  court,  and  the  due  administra- 
tion of  justice  requires  both.  Whenever  more  cases  accumu- 
late than  can  be  thoroughly  and  deliberately  considered,  it 
must  follow  either  (1)  that  the  court  will  fall  behind,  or  (2) 
every  case  (if  all  be  disposed  of)  will  not  be  considered  as  de- 
liberately as  it  ought.  • 
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If  one  or  the  other  of  these  consequences  must  be  endured, 
the  former  is  to  be  preferred.  It  is  better  for  the  profession^  the 
peopky  and  the  State  that  any  litigant's  case  languish  and  die  than 
(hat  it  be  electrocuted. 

The  Supreme  Court  of  the  United  States  disposes  of  about 
415  cases  per  annum.  Many  of  these  are  compromised  or  dis- 
missed on  motion,  so  that  290  cases  are  tried  a  year.* 

The  Supreme  Court  of  Tennessee  disposed  of  1,822  cases  in 
the  year  1886-7;  1,417  cases  in  the  year  1887-8,  and  1,162  in 
the  year  1888-9,  these  being  all  the  cases  on  the  docket  that 
year  to  be  tried.  While  many  of  these  cases  are  unimportant, 
as  compared  with  those  appealed  to  the  Supreme  Court  of  the 
United  States,  it  is  obvious  that,  after  making  all  allowances, 
cases  are  there  tried  with  far  more  rapidity  than  in  the  Supreme 
Court  of  the  United  States. 

This  latter  court  was  confronted  with  this  problem — what  to 
do  with  an  overcrowded  docket — and  after  deliberate  consider- 
ation decided  that  it  was  to  the  public  interest  that  cases  be 
tried  deliberately  rather  than  with  the  view  of  clearing  up  the 
docket.  Cases  have  accumulated  in  that  court,  and  it  is  years 
behind. 

Prior  to  the  election  of  the  present  bench,  cases  accumulated 
in  Tennessee.  More  indefatigable  workers  than  the  late  judges 
were  not  to  be  found.  This  was  conceded,  and  the  fault  was 
said  to  be  in  their  methods.  Looking  to  that  bench  (and  also 
to  the^  Supreme  Court  of  the  United  States)  this  much  may 
justly  be  said,  that  when  the  Supreme  Judges  of  Tennessee 
fcrote  opinions  in  all,  or  nearly  all,  the  cases,  and  tried  causes 
without  having  in  view  either  ** cleaning  up"  or  "keeping 
clear"  the  docket,  cases  accumulated  anji  the  court  fell  behind. 
The  present  bench  will  not  permit  an  accumulation.  It  not 
only  caught  up,  but  it  keeps  up.  Must  it  not  be  true,  there- 
fore, that  to  make  a  gain  in  this  direction  some  corresponding 
sacrifice  is  obliged  to  be  made  in  some  other  direction  ? 

In  the  opinion  of  your  committee,  changes  can  be  made  in 
the  law  which  will  not  require  a  sacrifice  in  any  direction. 
But  in  order  that  the  suggestion  may  be  appreciated,  the  con- 

*  Relief  of  Suitors  in  the  Federal  Courts,  by  W.  B.  HiH.     February  13,  1890. 
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ditioii  of  the  inferior  courts  should  be  stated.     In  the  opinion 
of  your  committee,  it  is  as  follows : 

1.  Many  more  cases  are  brought  in  the  Chancery  than  in  the 
Circuit  Courts. 

2.  Many  more  of  those  cases,  which  could  be  brought  in 
either  court,  are  brought  in  the  Chailcery  Courts  than  are 
brought  in  the  Circuit  Courts. 

3.  The  dockets  are  not  "behind"  in  the  country  districts  in 
either  the  Circuit  or  the  Chancery  Courts. 

4.  They  are  both  behind  in  the  city  circuits  and  divisions. 

From  this  it  is  obvious :  First,  that  for  some  reason  lawyers 
prefer  to  bring  suits  in  the  Chancery  rather  than  in  the  Circuit 
Courts;  second,  and  that  there  is  no  delay  except  in  the  "  city '" 
courts. 

The  reason  why  lawyers  prefer  to  bring  suits  in  the  Chancery 
Courts  are  these : 

(1)  The  form  of  pleading  is  more  satisfactory. 

(2)  Juries  are  not  generally  employed,  and,  when  they  are, 
try  issues  and  not  the  whole  case. 

(3)  The  evidence  being  in  the  form  of  depositions,  the  case 
can  be  studied,  and  there  is  no  opportunity  for  surprise. 

(4)  The  difficult  and  unsatisfactory  duty  of  making  up  bills 
of  exceptions  is  avoided. 

If  these  observations  be  correct,  the  remedy  is  obvious.  If 
the  same  form  of  pleading  be  adopted  in  the  Circuit  Court 
which  is  employed  in  the  Chancery  Court  (in  all  cases  where 
the  jurisdiction  is  concurrent),  and  issues  be  submitted  (and  not 
the  case)  when  the  jury  is  demanded  in  this  class  of  cases,  and 
the  evidence  in  such  cases  be  taken  in  depositions,  it  is  obvious 
that  cases  would  be  brought  in  both  courts  indifferently  where 
the  jurisdiction  is  concurrent.  Personal  preferences  w^ould 
largely  control,  and  although  one  lawyer  might  prefer  the  Cir- 
cuit Judge,  another  would  be  as  likely  to  prefer  the  Chancel- 
lor, and  in  this  way  the  business  Avould  be  divided  and  equal- 
ized. 

With  respect  to  the  "city"  districts,  additional  judges 
should  be  provided.  Instead  of  one  Chancellor  or  judge,  let 
there  be  two,  three,  four,  or  five,  according  to  the  necessities  of 
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the  case.  These  reforms  will  secure  a  speedy  and  satisfactory 
administration  of  the  law  in  the  inferior  courts. 

Sev^eral  measures  are  required  for  the  Appellate  Court.  The 
most  important  is  to  exclude  petty  cases  from  it.  Every  case 
must  come  to  an  end  somewhere,  and  why  sliould  not  petty 
cases  come  to  an  end  in  the  inferior  courts  rather  than  the  Ap- 
pellate Court,  where  they  so  crowd  and  press  by  their  presence 
and  demands  as  to  interfere  with  the  trial  of  causes  of  impor- 
tance and  magnitude?  A  limit  upon  the  right  of  appeal  is  the 
only  measure  which  will  protect  the  Supreme  Court  and  enable 
it  to  do  its  work  in  a  way  entirely  satisfactory  to  itself  and  the 
har. 

The  Constitution  should  he  rerised.  In  no  other  way  can  sub- 
stantial relief  of  any  kind  be  obtained.  And,  in  the  opinion  of 
your  committee,  there  should  be  a  radical  change  in  the  organic 
law  relating  to  the  judicial  department.  They  submit  the  fol- 
lowing ''changes"  for  consideration: 

(1)  The  permanent  establishment  of  the  Supreme  Court  at 
one  place. 

(2)  The  State  to  be  divided  into  districts.  One  Appellate  or 
Supreme  Judge  to  reside  in  each  district,  but  all  to  be  voted 
for  by  the  electors  at  large. 

(3)  Good  salaries  to  be  paid  all  the  judges,  the  minimum  to 
be  fixed  by  the  Constitution. 

(4)  Clerk  of  the  Supreme  Court  and  Clerks  and  Masters  to 
be  elected  by  the  people. 

(5)  A  limit  to  be  fixed  upon  the  right  of  appeal. 

(6)  Written  opinions  to  be  required  in  all  cases  in  the  Su- 
preme Court. 

(7)  The  salaries  of  inferior  judges  to  be  graded,  so  that  those 
in  cities  (where  the  duties  are  more  arduous  and  responsible) 
may  receive  more  than  others  where  the  requirements  are  less. 

Numerous  recommendations  have  heretofore  been  made  by 
the  Association,  but  an  examination  of  the  Acts  of  the  Legis- 
lature reveals  that  scarcely  any  of  them  have  become  law.  The 
main  reason  is  that  they  have  not  been  brought  to  the  atten- 
tion of  the  Legislature  by  any  one  on  behalf  of  the  Association. 

If,  as  was  suggested  at  the  meeting  in  1889,  a  committee  were 
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appointed  to  present  such  matters  as  the  Association  recom- 
mends to  the  Judiciary  Committees  of  the  two  Houses  of  the 
General  Assembly,  more  might  probably  be  accomplished. 

But,  in  the  opinion  of  the  committee,  the  one  object  to  which 
all  the  energies  of  the  Association  should  be  directed  is  to  have 
a  Constitutional  Convention.  All  the  reasons  herein  assigned 
for  calling  a  Constitutional  Convention  may  not  be  approved. 
Many  others  (particularly  of  a  political  nature)  may  also  be 
suggested.  Be  this  as  it  may,  it  is  the  opinion  of  this  commit- 
tee that  no  reform  short  of  a  change  in  the  organic  law  relating 
to  the  judicial  department  will  afford  the  requisite  relief. 

It  is  proper  to  state  that  while  the  members  of  the  commit- 
tee are  agreed  as  to  the  leading  ideas  of  the  report — namely: 
the  necessity  for  a  Constitutional  Convention  and  the  impor- 
tance of  disencumbering  the  Supreme  Court  of  "clean-up-the- 
docket "  policies — they  do  not  agree  as  to  the  details  or  particu- 
lar measures  suggested.  A  conference  has  been  impossible, 
but,  as  I  understand  the  members,  there  is  no  suggestion  in  the 
report  to  which  a  majority  do  not  agree. 

John  J.  Vertreks,  Chairman, 

July  9,  1890. 

The  President. — A  discussion  of  this  report  is  now  in  order. 

C  TT.  HeiskelL — I  think  that  report  should  take  the  same 
course  as  the  other. 

The  President. — There  is  no  motion;  at  the  proper  time  it 
will  be  considered.  The  report  that  we  have  heard  just  now  is 
now  before  the  Association  for  discussion. 

M,  M.  Neil, — I  move  that  the  recommendations  l)e  taken  up 
one  by  one  in  their  order. 

The  President. — That  will  be  done  without  motion. 

H.  IL  TngersolL — Before  we  begin  the  discussion  of  this 
interesting  and  important  report,  and  before  the  paper  of  Mr. 
Swauey  is  forgotten,  it  has  occurred  to  me  that  perhaps  the 
adoption  of  this  resolution  will  be  the  best  method  by  which 
we  can  bring  this  matter  before  the  Legislature  to  be  settled. 

Mr.  Ingersoll  then  offered  the  following  resolution : 

^'Resolred^  That  the  Bar  Association  approves  of  the  recom- 
mendations for  change  in  the  law  of  private  corporations,  con- 
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tained  in  the  paper  of  W.  B.  Swaney,  Esq.,  this  day  read  before 
the  Association." 

John    H.    Sarage, — I    second    the    resolution,  but   must  be 
allowed  to  say  to  this  Association  that  I  am  very  much  gratified, 
and  wish  to  extend  my  thanks  to  my  young  friend  for  the  able 
exposition  he  has  made  of  the  law  of  corporations.     To  those 
who  know  me  it  is  unnecessary  to  say  that  I  have  been  in  a 
tight  with  corporations  for  the  last  fifteen  or  twenty  years.     I 
have  been  constantly  held  up  before  the  public  as  an  enemy  of 
corporations.     I  think  corporations  may  do  some  good,  but  I 
think  the  able  exposition  of  my  friend  shows  that  they  need  to 
be  bridled,  that  they  need  to  be  controlled  by  proper  regulations. 
Now,  I  may  have  suffered  from  these  corporations  in  times  past. 
They  have  made  war  upon  me  as  a  public  man  because  they  say 
I  am  not  able  to  do  them  justice.     I  think  corporations  may  do 
some  good,  but  I  think  they  have  done  a  vast  amount  of  harm 
US  well  as  good.     I  think  that  corporations  in  America  are  to 
some  extent  occupying  very  much  the  same  position  in  regard 
to  public  business  and  public  afi:airs  that  the  titled  nobility  and 
the  law  of  primogeniture  and  the  law  of  entails  does  in  the 
old  world;    They  do  not  undertake  to  include  those  ideas,  still, 
nevertheless,  they  do  occupy  that  position  to  some  extent,  and 
all  the  evils  that  have  been  inflicted  upon  the  old  world  by  the 
law  of  entail  and  primogeniture  has  been  inflicted  upon  the 
people  of  America  by  these  corporations.     That  has  been  my 
observation  for  years.     If  we  can  carry  out  the  suggestions  of 
my  friend,  he  shall  have  my  help,  and  T  know  that  the  light- 
nings that  have  played  around  my  head  for,  say,  fifteen  years 
will  then  play  about  his.     I  will  be  glad  to  stand  by  and  give 
him  every  encouragement  that  I  can — all  my  support  in  this 
fight.     Go  on,  and  have  the  Legislature  restrain  these  corpo- 
rations. 

H.  H.  IngersolL — That  we  may  all  understand  those  recom- 
mendations in  Mr.  Swaney's  paper,  I  ask  for  the  reading  of  the 
pages  of  his  report  that  contain  them. 

Luke  E,  Wright, — When  this  paper  was  being  read,  I  did  not 
hear  it  all,  and  failed  to  catch  all  of  the  recommendations  it 
contained.    It  seems  to  me  there  is  a  good  deal  of  radical  work 
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intended,  and  perhaps  it  ,wonld  be  well  for  us  all  to  under- 
stand what  it  is  about.  I  would  like  to  hear  the  report  read 
again. 

The  President. — The  pages  containing  the  reconimendation!> 
will  be  read  again. 

W,  B.  Siraney, — I  desire  to  say  in  regard  to  the  paper  I  pro- 
pared,  that  I  did  not  intend  it  as  a  tirade  against  corporations; 
it  is  merely  intended  to  put  our  corporations  upon  a  business 
basis,  make  the  law  self-executing,  so  that  when  we  have  a 
corporation  it  will  be  something  more  than  a  paper.  Mv 
recommendations  do  not  go  to  the  extent  of  abolishing  any- 
body's corporation,  or  of  making  any  radical  changes,  or  pro- 
posing any  thing  of  the  kind.  The  suggestions  I  make  are  as 
follows : 

Mr.  Swaney  then  re-read  die  recommendations  embodied  in 
his  paper. 

M,  T.  Bryan. — So  far  as  I  could  understand  the  recommen- 
dations there,  they  seem  to  me  to  be  pretty  well  timed,  yet  I  anj 
not  sure  that  we  should  act  hastily  in  adopting  them.  I  think 
it  would  be  a  wise  course  to  refer  them  to  a  special  committee 
to  report  to-morrow,  and  I  move  that  the  whole  matter  be  re- 
ferred to  such  a  special  committee,  with  a  request  that  they 
report  to  the  Association  to-morrow. 

Motion  seconded. 

J3.  M,  Estes. — I  was  about  to  make  a  suggestion  in  the  lino 
of  that  made  by  Brother  Bryan.  I  have  been  struck  with  the 
wisdom,  the  practical  wisdom,  of  some  of  the  suggestions  made 
in  the  paper  read  by  Brother  Swaney,  but  I  confess  that  I  am 
not  prepared  to  vote  upon  them  intelligently  and  with  the  due 
consideration  that  they  deserve.  My  suggestion  is  that  we  not 
adopt  the  resolution  offered  by  Judge  Ingersoll  at  this  time, 
but  wait  and  take  time  for  reflection.  So  far  as  the  suggestion 
of  Brother  Bryan  is  concerned — to  refer  this  paper  to  a  commit 
tee,  to  be  voted  upon  to-morrow — I  would  suggest  that  perhaps? 
the  better  plan  would  be  to  refer  it  to  the  regular  Committee 
on  Jurisprudence  and  Law  liefonn,  that  it  may  be  printed, 
and  that  we  may  liave  an  opportunity,  as  members  of  this 
Association,  to  vote  upon  it  wisely  and  intelligently  at  our  next 
meeting.     I  think  it  would  be  unwise  for  us  to  adopt  them 
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now.  I  think  it  doubtful  whether  we  would  have  the  oppor- 
tunity, owing  to  the  length  of  our  programme,  to  give  it  the 
discussion  that  it  merits.  I  simply  suggest  to  Brother  Bryan 
whether  it  would  not  be  better  for  us  to  refer  this  to  the  Com- 
mittee on  Jurisprudence  and  Law  Reform,  in  order  that  it  may 
be  carefully  considered. 

C  W.  HeiskelL — If  Brother  Estes  will  pardon  me,  I  would 
like  to  say  that  I  thoroughly  concur  in  the  motion  made  by 
Brother  Bryan.  I  am  opposed  to  delaying  the  matter  any 
longer.  A  great  many  of  us  are  here  now  that  will  not  be  here 
at  the  next  meeting  of  the  Association,  and  in  that  way  a  great 
(leal  of  our  work  goes  for  naught.  I  think  we  ought  to  meet 
in  the  morning  at  nine  o'clock  and  go  to  work  and  get  througli 
with  our  labors.  With  regard  to  what  the  Chancellor  suggests 
as  to  time,  it  seems  to  me  that  by  faithful  work  we  can  get 
through  with  it.  It  ought  to  be  discussed  and  some  plan  crys- 
tallized for  the  action  of  the  Legislature.  It  seems  to  me  that 
would  be  the  better  course. 

The  President. — Is  the  Association  ready  for  the  question  ? 
[Cries  of  question.]  The  original  motion  of  Judge  Ingersoll  is 
that  we  adopt  the  recommendations  suggested  in  the  paper  of 
Mr.  Swaney ;  Mr.  Bryan  offers  an  amendment  to  that  motion 
that  this  paper  be  referred  to  a  special  committee  of  three. 
M,  T,  Bryan.— Five. 
The  President. — To  report  to-morrow. 

H.  H.  Ingersoll, — If  I  maybe  permitted,  I  accept  the  amend- 
ment. 

The  President. — We  were  to  vote  first  upon  the  motion  of 
Judge  Ingersoll,  but  he  has  accepted  the  amendment  made  by 
Mr.  Bryan,  that  the  paper  be  referred  to  a  committee  of  fi.ve, 
to  report  on  to-morrow.  All  of  those  in  favor  of  the  adoption 
of  this  amendment  make  it  known  by  saying  aye. 
Motion  carried. 

The  President. — I  appoint  as  that  committee  IL  11.  Inger- 
soll, Jordan  Stokes,  M.  T.  Bryan,  Luke  E.  Wright,  and  John 
Huhm.  The  Secretary  will  now  read  the  recommendations 
made  in  the  report  of  the  Committee  on  Judicial  Administra- 
tion and  Remedial  Procedure,  and  the  discussion  will  proceed 
npon  each  separate  proposition. 
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The  Secretary  then  read  the  preamble  of  the  report  ami 
iirst  recomnieiidation,  which  is  as  follows:  "The  permai 
establishment  of  the  Supreme  Court  at  one  place/* 

John  H.  Saragc, — If  you  desire  to  get  these  matters  prop* 
before  the  people,  it  looks  to  me  like  the  first  thing  to  be  d 
is  to  call  a  Constitutional  Convention,  and  then  you  cc 
make  these  recommendations  or  suggestions  regarding  dii 
ent  things.  The  question  that  would  seem  to  first  arise  is, 
you  want  a  Constitutional  Convention  ? 

The  President. — That  would  seem  to  be  the  question.  ' 
first  question  is  whether  it  is  advisable  to  call  a  Constitutic 
Convention ;  after  that  is  disposed  of,  then  the  recommeii 
tions  can  be  taken  up.  The  question  now  before  the  Asso 
tion  is  whether  or  not  this  Association  would  favor  the  call 
of  a  Constitutional  Convention,  and  discussion  on  that  sub 
is  now  in  order. 

M.  T,  Bryan. — I  have  to  diflfer  from  the  Chair  about  that, 
seems  to  me  that  the  discussion  of  whether  we  should  ha\ 
Constitutional  Convention  embodies  all  the  other  questic 
They  are  submitted  as  some  of  the  reasons  why  a  Constitutio 
Convention  should  be  called.  One  reason  is  that  the  Supre 
Court  should  stay  at  one  place.  If  we  concur  in  that  con( 
sion,  then  that  is  one  reason  the  Association  thinks  tha 
Constitutional  Convention  should  be  held.  The  discussior 
the  first  question — whether  we  should  have  a  Constitutio 
Convention — necessarily  involves  all  the  other  questions,  i 
I  think  it  would  be  much  more  satisfactory  to  take  up 
reasons  in  the  order  they  are  submitted. 

John  H.  Savage, — If  we  do  not  have  a  Constitutional  C 
vention,  of  course  we  cannot  take  up  any  of  these  things;  th 
are  some  of  the  reasons  why  we  should  have  a  Constitutio 
Convention  ;  some  of  us  might  be  for  such  a  convention  on 
count  of  some  of  these  reasons.  It  does  look  to  me  like  t 
is  the  first  question  that  we  should  discuss,  and  then  take 
the  other  questions  one  by  one.  We  might  not  agree  in  i 
reasons;  I  might  approve  some  of  the  reasons  given  aiu 
might  object  to  others.  For  fifteen  years  I  have  been  mak 
strenuous  eftbrts  to  get  a  Constitutional  Convention  ;  for  ye 
I  have  been  in  favor  of  such  convention,  and  it  is  immateria 
nie  what  others  may  think,  I  am  for  it. 
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Luke  W,  Finlay. — I  think  we  should  investigate  the  first  rea- 
son that  is  given  for  calling  a  Constitutional  Convention,  and  I 
therefore  move  that  we  take  up  that  first  reason  as  given  by  the 
committee. 

Motion  seconded. 

The  Tresident. — The  proposition  then  is  that  we  take  up  the 
tirBt  I'eason  assigned  by  the  committee,  and  that  the  discussion 
proceed  in  that  order. 
Motion  carried. 

The  President. — The  permanent  establishment  of  the  Su- 
preme Court  at  one  place  is  the  question. 

A  motion  was  made  and  seconded  that  the  recommendation 
of  the  committee  be  concurred  in. 

The  President. — Are  you  ready  for  the  question? 
Several  Members, — Question. 
Motion  carried  unanimously. 

The  President. — The  second  proposition  is  that  the  State  be 
divided  into  districts,  one  appellate  or  Supreme  Judge  to  reside 
ill  each  district,  but  all  to  be  voted  for  by  the  electors  at  large. 
A  motion  was  made  and  seconded  that  the  recommendation 
be  concurred  in. 

John  H.  Savage, — I  do  not  really  understand  what  that 
means.  Does  it  mean  that  we  are  to  abolish  the  Supreme 
Court  as  it  is  now  and  elect  one  judge  in  each  section,  or  does 
it  mean  an  Appellate  Court  in  each  section?  I  might  favor 
the  bill  if  it  was  explained  to  me. 

J.  H.  Malone, — As  I  understand,  the  idea  is  that  the  judges 
are  not  all  to  reside  in  one  district,  but  they  are  to  be  distrib- 
uted throughout  the  State  just  as  the  Judges  of  the  Supreme 
Court  now  are;  they  are  to  be  selected  from  the  districts  just 
as  they  are  now. 

A  Member, — I  think  I  understand  it  to  be  the  same  plan  that 
is  in  existence  in  Kentucky.  So  many  counties  are  to  be  laid 
off  for  a  district,  and  a  judge  is  selected  from  that  district,  but 
to  be  voted  for  all  over  the  State.  The  whole  State  votes  for 
him,  but  so  many  counties  are  to  be  laid  oft'  for  a  district,  one 
from  West  Tennessee,  one  from  East  Tennessee,  and  one  from 
Middle  Tennessee.  So  many  counties  are  to  be  entitled  to 
one  judge,  but- the  whole  State  is  to  be  allowed  to  vote  for 
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them.     That  is  the  idea  I  think  that  was  intended  by  Mr.  Ver- 
trees. 

Geo,  T,  Fry, — l^ermit  an  inquiry  as  to  whether  that  contem- 
plates a  reduction  of  the  judges  of  the  State  or  not? 

The  President. — There  is  nothing  in  that  proposition  to  in- 
dicate that  idea. 

Geo,  T.  Fry, — You  provide  for  three  districts  and  for  one 
judge  in  each  district? 

The  President. — There  is  no  provision  as  to  the  number  of 
districts. 

J,  II,  31alone, — I  renew  my  motion  that  the  Association 
concur  in  that. 

John  Rithni, — It  seems  to  me,  from  what  I  liave  heard  several 
of  the  gentlemen  say,  that  they  have  very  different  ideas  as  to 
the  meaning  of  the  proposition.  Some  of  them  seem  to  think 
that  it  refers  to  the  nisi  priiis  courts,  and  some  of  them  that 
it  refers  to  the  Supreme  Court,  and  some  of  them  that  it  refers 
to  an  intermediate  appellate  court.  I  would  like  to  hear  that 
proposition  read  again  ;  then  I  may  have  something  more  to  say. 

The  proposition  was  re-read  by  the  Secretary. 

John  Ruhm, — Of  course  each  member  of  the  Association  is 
aware  that  our  Supreme  Court  has  five  judges,  and  that  gives 
a  judge  from  each  of  five  sections  of  the  State;  and  I  under- 
stand that  is  the  idea  intended  to  be  conveyed  in  this  recom- 
mendation— to  have  five  judges,  but  not  more  than  one  to  re- 
side in  one  district. 

Geo,  T,  Fry, — I  move  the  following  amendment :  To  insert 
after  the  word  "into,"  "five  districts  of  equal  population." 
Then  it  will  read :  "  The  State  to  be  divided  into  five  districts 
of  equal  population." 

J,  H,  Malone, — I  withdraw  my  motion  in  favor  of  that. 

C.  F,  Vance. — I  think  the  proposition,  if  adopted,  will  put 
our  Supreme  Court  upon  a  new  basis,  whereas,  heretofore,  the 
idea  has  been  to  divide  the  State  into  three  grand  divisions, 
but  now  it  will  divide  it  into  districts  and  leave  them  indefinite 
— it  might  be  six,  or  it  might  be  ten  or  twelve — the  idea  seems 
to  be  to  change  the  basis  of  it. 

The  President. — The  reconmiendation  of  Mr.  Fry  is  that  it 
be  divided  into  five  districts  of  equal  population. 
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M.  M.  ^-eil. — I  think  the  proper  thing  would  be  to  leave  it 
to  the  convention  to  say  as  to  the  number  of  districts.  Simply 
ask  the  convention  to  adopt  the  new  idea  as  to  districts,  but 
leave  them  free  to  say,  without  any  recommendation  from  us, 
as  to  the  number  of  districts. 

John  H.  Savage. — I  appreciate  the  amendment  offered  by  the 
gentleman,  but  I  think  it  is  a  mistake.  I  do  not  think  you  can 
ever  pass  that  sort  of  an  amendment,  and  therefore  think  it 
useless  to  make  that  sort  of  a  recommendation.  The  trend  of 
public  opinion  is  to  wipe  out  sections  and  to  make  one  great 
State  of  Tennessee  from  the  Virginia  line  to  the  Mississippi 
River,  and  the  Alabama  line  to  Kentucky.  I  am  very  much 
opposed  to  reclassing  or  dividing  the  State  into  five  districts, 
and  compel  a  man  to  be  elected  from  each  one  of  those  districts. 
I  want  the  pleasure  of  voting  for  the  men  of  Sullivan  and 
Shelby  and  VanBuren  Counties,  if  they  are  the  best  men.  I 
would  like  to  wipe  out  this  Middle  and  West  and  East  Tennes- 
see. I  hate  such  a  thing  as  a  division.  I  would  like  this  thing 
to  be  open  and  let  every  man  come  in. 

J.  A.  Taylor. — I  heartily  concur  with  our  friend  from  the 
mountains.  I  believe  it  has  been  a  great  misfortune  to  the 
State  of  Tennessee  that  our  Constitution  ever  recognized 
three  grand  divisions  of  the  State.  I  am  opposed  to  sectional 
lines.  I  believe  that  the  Supreme  Court  ought  to  always  sit  in 
Nashville.  I  believe  that  the  judges  should  come  from  the 
counties  that  can  present  the  best  men,  and  probably  Shelby 
County  can  present  the  best  men  for  the  whole  bench.  There- 
fore, 1  take  the  greatest  pleasure  in  adding  my  humble  testi- 
mony to  that  of  my  friend,  Colonel  Savage. 

Geo.  T.  Fry. — In  putting  my  amendment  before  the  conven- 
tion I  did  not  do  so  with  the  idea  that  the  Association  would 
adopt  it  if  they  did  not  think  it  wise  so  to  do.  I  can  see  where 
this  question  of  districts  would  be  exceedingly  unpleasant  to 
some  of  us,  and  I  made  the  suggestion.  I  may  say  that  I  am 
opposed  to  recommending  it  at  all,  but  I  made  the  suggestion 
simply  in  order  that  we  might  get  it  in  some  tangible  shape. 
That  was  the  reason  of  my  amendment,  not  that  I  favor  an 
amendment  of  that  nature  by  the  convention,  and  in  case  it  is 
voted  down,  it  will  be  all  satisfactorv  to  me.     I  want  the  best 
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men,  if  they  all  come  from  Shelby,  or  from  the  mountains 
where  my  friend  lives,  or  from  East  Tennessee,  or  from  what- 
ever portion  of  the  State.  I  shall  support  them  with  all  my 
might  and  ability. 

Motion  lost. 

Lake  E,  Wright, — I  move  that  the  second  recommendation 
be  non-concurred  in. 

Carried. 

Third  recommendation  read  by  the  Secretary,  as  foUowt^: 
"Good  salaries  to  be  paid  all  the  judges,  the  minimum  to  be 
fixed  by  the  Constitution.'' 

Moved  and  seconded  that  the  third  recommendation  be  con- 
curred in. 

Carried. 

Fourth  recommendation  read  by  the  Secretary,  as  follows: 
"  Clerk  of  the  Supreme  Court  and  Clerks  and  Masters  to  be 
elected  l)y  the  people." 

Geo,  T,  -Fry.— I  move  that  the  Association  non-concur  in  that. 

Motion  seconded. 

Jolw  H.  Sacage. — I  ap[»rove  that  recommendation,  and  it  is 
no  new  thing,  as  I, recommended  that  when  I  was  in  the  Con- 
vention in  1878  and  in  1881.  My  distinguished  friend,  wlio 
makes  that  recommendation,  then  opposed  me  most  hoartilj-. 
I  think  we  should  elect  all  of  our  officers,  and  I  believe  we  will 
get  a  better  set  of  officers  by  an  election  by  the  people.  I 
am  in  favor  of  electing  all  these  officers — in  fact,  all  public 
officers  from  California  to  Maine.  To  illustrate:  these  officers, 
when  they  get  into  office,  soon  have,  in  there  their  sons,  tlieir 
sons-in-law,  or  their  nephews  under  them;  and  all  thewaj'on 
down  you  will  find  nepotism,  and  I  do  not  think  it  ought  to  be. 
If  there  is  any  sign  in  this  country  of  the  ancient  world,  it  is 
that  of  nepotism. 

H,  H,  Ingersoll. — The  motion  is  to  non-concur  in  the  last 
recommendation.  I  am  opposed  to  that  motion.  As  long  as 
the  people  elect  the  judges,  I  think  we  should  elect  the  officers 
who  are  to  act  under  them.  Some  claim  that  we  get  better 
officers  by  appointment  than  we  would  l)y  election.  That  is 
not  my  observation.  I  know  that  in  our  division  of  the  State,  we 
have  Clerks  and  Masters  who  are  barely  qualified  to  perform 
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their  duties.  I  know,  moreover,  that  in  the  country  districts, 
where  the  Clerks  and  Masters  are  appointed  by  the  Chancellor, 
that  he  has  his  political  preference  and  ap;.oints  his  friend.  I 
know  they  are  the  most  potent  factor  we  have  in  Tennessee 
politics,  and,  therefore,  I  prefer  that  the  people  shall  elect  the 
Clerks  and  Masters  because  of  the  political  element  that  enters 
into  it.  I  repeat  that  so  long  as  we  elect  our  judges,  I  am  in 
tavor  of  electing  the  Clerks  and  Masters  and  the  Clerk  of  the 
Supreme  Court. 

i?.  L.  Morris. — I  heartily  concur  in  Brother  IngersolTs  state- 
ment. I  do  not  think  after  we  have  selected  the  judges,  we 
should  clothe  them  with  the  powder  of  selecting  Clerks  and 
Masters  or  clerks  who  are  to  perform  certain  routine  duties 
The  history  of  the  appointment  of  the  Clerks  and  Masters  in 
my  own  county  is  alone  sufficient  to  justify  me  in  my  vote  upon 
this  proposition.  You  know  there  are  a  great  many  things 
that  we  cannot  say.  We  know  in  our  county  that  the  appoint- 
ment of  the  Clerk  and  Master  has  been  a  powerful  factor  in  the 
selection  of  the  Chancellor,  In  my  county  the  fight  has  been 
between  certain  cliques  as  to  who  shall  be  Clerk  and  Master, 
and  I  believe  that  this  power  should  be  taken  out  of  the 
Chancellor's  hands. 

Ijiike  W,  Fmlay. — I  dissent  from  the  two  gentlemen  who 
have  last  had  the  floor.  I  think  this  is  a  question  that  ought 
to  be  considered  carefully.  My  friend  from  the  mountains. 
Colonel  Savage,  presents  the  only  substantial  reason  for  the 
adoption  of  this  recommendation,  and  that  is  the  nepotism  of 
the  Chancellors.  That  can  easily  be  provided  for  by  a  statute  or 
an  amendment  to  the  Constitution,  as  you  may  think  fit,  pro- 
hibiting them  from  appointing  their  kin  to  a  certain  degree — 
j^ay  third  or  fourth  generation.  And,  Mr.  Chairman,  the  sug- 
gestion that  comes  from  the  stand-point  that  if  the  judge  is 
a  politician  he  will  appoint  a  politician,  introduces  into  the 
consideration  of  this  question  two  politicians  instead  of  one. 
It  seems  to  me  that  in  a  great  majority  of  cases  that  is  a  matter 
that  is  wholly  in  the  hands  of  the  people,  and  they  do  not  nei'd 
any  instruction  upon  that  subject.  If  we  wanted  to  get  u  good 
blacksmith  we  would  go  to  a  blacksmith  of  known  ability  as  a 
Workman ;   we  would  not  go  to  a  lawyer  to  find  out  who  was 
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the  best  blacksmith.  Therefore,  if  the  people  select  a  politician 
for  a  judge  they  have  a  right  to  expect  that  he  will  select  poli- 
ticians for  his  Clerks  and  Masters.  On  the  other  hand,  if  they 
select  for  judge  a  man  who  is  known  for  his  ability,  for 
his  honesty,  for  his  business  integrity,  when  he  appoints  a 
clerk  he  will  do  it  with  an  eye  solely  to  good  service.  Mr. 
Chairman,  I  submit  from  that  stand-point  that  we  leave  that 
question  to  the  ability  of  the  judges,  and  let  at  least  the  Clerks 
and  Masters  be  appointed  by  the  Chanxiellors.  I  submit  that 
in  the  past  we  have  had,  to  say  the  least,  a  respectable  number 
of  Clerks  and  Masters  in  this  State  who  have  been  faithful, 
good,  and  efficient  officers,  and  I  am  unwilling  to  give  my  con- 
sent that  this  power  be  taken  out  of  the  hands  of  the  judges, 
and  allow  them  to  be  selected  by  the  people.  If  the  people 
will  select  a  judge  by  reason  of  his  known  merit,  he  will  select 
his  Clerks  and  Masters  on  the  same  basis.  I  submit  that  in  the 
first  place  the  question  should  be.  Who  shall  be  the  judge?  that 
the  lawyers  should  stand  up  manfully  and  firmly,  and  say,  "  We 
will  select  the  very  best  possible  material  for  that  position."  If 
he  happen  to  be  a  political  judge,  he  will,  as  a  matter  of  course, 
put  in  a  political  Clerk  and  Master;  but  by  putting  out  the  very 
best  possible  men  for  those  positions  we  will  the  best  subserve 
the  will  of  the  people. 

Jordan  Stokes. — I  most  heartily  concur  with  the  gentleman 
who  has  just  taken  his  seat  in  relation  to  the  motion  made  by 
Colonel  Savage.  As  to  the  suggestion  that  the  adoption  of 
this  recommendation  would  prevent  nepotism,  prevent  the 
judge  from  appointing  anybody  who  was  of  kin  to  him,  I  de- 
sire to  say  that  that  could  all  be  obviated  by  a  statutory  enact- 
ment which  w^ould  prevent  the  judge  from  making  such  an 
appointment,  which  would  right  that  without  putting  the  elec- 
tion of  these  men  into  the  hands  of  the  people.  I  would  be 
glad  to  see  the  time  when  our  Chancellors  were  appointed  to 
stay  there  for  life  or  good  behavior ;  I  would  be  glad  to  see  the 
day  when  our  Supreme  Court  Judges  are  selected  not  on  ac- 
count of  th.elr  part}',  but  on  account  of  their  merit,  on  account 
of  the  high  standing  that  they  have  among  the  profession.  I 
agree  most  heartily  that  we,  as  lawyers,  have  the  right,  and 
that  we  should  stand  up  and  demand  men  to  fill  the  office  of 
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judge  that  are  qualified  for  it,  irrespective  of  party,  and  that 
ill  the  selection  of  a  judge  the  question  should  not  be  whether 
he  is  a  Republican  or  Democrat  or  Alliance,  but  whether  he 
will    fill  the   oflSice  honorably,  successfully,  and  intelligently. 
As  to  the  question  raised  by  my  friend  IngersoU,  that  because 
we  selected  our  judges,  therefore  we  should  select  our  Clerks 
and  Masters,  I  would  say  that  it  is  not  clear  to  my  mind  that 
it   is   best  to  elect  our  judges,  but  I  am  inclined   to  think  it 
preferable  to  appoint  them,  as  is  done  in  the  Federal  judiciary. 
J.   M.  Anderson, — It   seems  to  me  that  Brother  Stokes  is 
willing  to  vest  a  good  deal  of  power  in  a  judge.     The  trouble 
that   arises  from  the  appointment  by  the  Chancellor  of  the 
Clerks  and  Masters  is  that  it  gives  the  appointing  power  the 
chance  to  use  that  appointment  in  influencing  his  election;  it 
gives  the  Chancellors  too  great  a  power  in  the  State  of  Ten- 
nessee.    I  tell  you  it  is  best  that  the  people  of  this  country 
should  elect  its  oflScers.     It  seems  to  me  that  if  the  people  of 
the   State  of  Tennessee  are  honest  enough  to  elect  a  judge, 
they  are  certainly  competent  to   select  a  Clerk  and  Master. 
The  remedy  for  this  thing  would  be  just  as  Mr.  Stokes  sug- 
gests, if  we  could  always  get  the  right  kind  of  judges.     I  do 
not  undertake  to  say,  and  I  do  not  believe,  that  in  the  county 
of  Davidson — and  I  w^ould  not  undertake  to  say  that  anywhere 
else — the  judges  are  dishonest  or  unfair,  or  intend  to  be;  and, 
Mr.  Chairman,  we  will  admit  the  truth  of  Mr.  Stokes'  sugges- 
tion, that  we  could  always  get  a  truthful  and  honest  judge. 
When  a  Chancellor  is  nominated  he  oftentimes  indicates  whom 
he  will  appoint  to  the  positions  of  Clerks  and  Masters  through- 
out his  chancery  division,  dr)ing  that  with  an  eye  to  the  fur- 
therance of  his  election.     He  does  this  in  order  to  make  votes. 
If  they  are  of  kin  or  if  they  are  not,  that  same  influence  is 
brought  to  bear,  and  I  for  one  think  the  Chancellor  should  be 
removed  from  influences  of  this  kind.     As  I  said  before,  I  want 
to  be  definitely  understood  as  saying  that  I  would  not  undertake 
to  say  that  anywhere  in  Tennessee  we  have  that  state  of  aftairs. 
I  want  to  simply  suggest  this,  that  here  is  an  oflicer  selected  by 
the  people  for  a  term  of  eight  years,  at  a  salary  of  $2,500  a 
year,  a  sum  that  is  hardly  suflScient  to  live  on,  yet  that  Chan- 
cellor has  the  power  to  appoint  a  man  to  an  office  that  in  Da- 
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vidsou  County  pays  $15,000  a  year,  and  to  call  the  attention  of 
the  Association  to  the  powerful  influence  that  is  to  be  found  in 
this  fact,  and  ask  them  if  they  think  it  is  proper  that  out  of  a 
$2,500  officer  there  should  come  an  appointment  of  a  $15,000 
one.  I  say,  Mr.  Chairman,  that  this  is  a  very  important 
question — I  think  as  important  as  any  that  will  come  before 
this  Association,  and  for  that  reason  I  believe  it  is  one  that 
merits  our  candid  consideration. 

Jordan  Stokes. — The  gentleman  has  made  an  argument  in 
reply  to  mine,  and  stated  that  a  $15,000  appointment  came  out 
of  a  $2,500  office.  I  believe  Mr.  Anderson  is  City  Attorney  of 
Nashville,  elected  by  the  City  Council.  I  do  not  believe  the 
members  of  the  Council  get  any  thing,  do  they,  Mr.  Anderson  ? 

J.  M.  Anderson. — No,  sir. 

Jordan  Stokes. — I  believe  you  receive  $2,000  a  year,  do  you 
not? 

J.  M.  Anderson. — That,  of  course,  is  very  nice  to  attempt  to 
draw  your  attention  away  from  the  real  question,  but  has  noth- 
ing to  do  with  this  matter. 

C.  W.  Metcalfe. — It  has  been  suggested  by  the  gentleman  that 
this  matter  carries  with  it  a  great  deal  of  gravity  in  its  consid- 
eration, and  I  think  myself  that  the  consideration  of  this  ques- 
tion from  the  gentlemen  in  my  presence  well  shows  the  impor- 
tance of  it.  I  think  that  so  far  as  possible  we  should  keep  the 
judiciary  above  reproach.  My  main  objection  to  combining 
the  election  of  the  two — that  is,  combine  the  election  of  the 
judiciary  with  the  election  of  the  other  State  officers — is  that 
I  feel  that  in  the  election  of  our  judicial  officers  we  should,  as 
far  as  possible,  have  that  election  free  from  other  political  com- 
binations. If  we  had  our  Supreme  Court  Judges,  our  Clerk  of 
the  Supreme  Court,  our  Circuit  Judges,  and  our  Chancellors 
elected  at  the  same  time,  and  also  our  Clerks  and  Mastery,  the 
result  would  be  that  we  would  have  a  series  of  political  com- 
binations that  would  be  disastrous  to  the  good  character  of 
our  judiciary,  as  we  all  know  from  our  observation  of  the  com- 
binations that  are  made  in  times  of  an  election.  It  has  been 
suggested  that  the  appointing  power  exerts  too  great  an  in- 
fluence ;  but  I  may  say  that  the  same  thing  w^ould  result  if  that 
same  person  who  was  to  be  appointed,  or  wiio  expected  to  be 
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Clerk  and  Master,  was  also  candidate  before  the  people  for  the 
office,  and  that  would  not  remedy  the  difficulty  at  all.     Let 
the   election  of  the  judiciary  be  free  and  untrammeled  from 
the   other  elections.     If  we  can   elect  competent  men  to  the 
Supreme  Court,  I  see  no  reason  why  they  may  not  select  their 
clerks.     If  there  is  to  be  influence  used  with   the   Supreme 
Court  Judges,  that  same  sort  of  a  thing  would  appear  if  they 
%vere  before  the  people.     You   say  that  the   Chancellors  are 
elected  upon  the  idea  that  a  certain  Clerk  and  Master  will  be 
appointed;  suppose  they  were  elected  by  the  people,  what  is 
the  reason  they  both  could  not  run  and  reach  the  same  result? 
W.  H.  Washington. — It  seems  to  me  that  the  argument  of 
the  gentleman  who  has  immediately  preceded  me  is  an  argu- 
ment against  the  position  which  he  assumes.     I  am  in  favor  of 
electing  the  Clerks  and  Masters  of  the  State  by  the  people,  and 
I  am  in  favor  of  it  for  the  very  reason  assigned  by  the  gentle- 
man.    The  position  that  he  assumes  is,  that  we  should  keep 
the  election  of  judge  free  from  the  entanglements  and  combi- 
nations of  other  political  elections.     When  you  decide  to  elect 
the  clerk  by  the  people  you  have  diversified  that.     Is  there  a 
Chancellor  who  is  a  candidate  for  that  position  for  election  in 
Tennessee  into  whose  candidacy  does  not  enter  as  a  part  and 
parcel  the  application  of  some  man  in  his  district  for  the  lucra- 
tive position  of  Clerk  and  Master?     And  let  the  judge  be  as 
high-minded  as  he  may  be,  it  draws  him,  it  attracts  him,  sir, 
with  a  power  that  should  not  be  thrown  about  any  candidate 
for  the  high  position  of  judge.     Let  us  diversify  that;  let  ns 
take  away  that  influence;  let  the  same  sovereign  power  that  is 
competent  to  name  the  judge  who  is  to  pass  upon  our  rights 
as  to  life  and  property  also  have  the  power  to  name  the  clerk 
in  his  court.     Do  you  say  you  are  afraid  of  the  people?     Why 
should  we  be,  Mr.  Chairman,  after  we  have  heard  your  address 
to-day,   elaborating  and   suggesting   matters   that    should   be 
adopted   by   our   Legislature?     After   listening  to  that,  how 
much  more  ought  we  to  be  in  favor  of  placing  every  thing  in 
the  hands  of  the  people  ?     Although  I  am  in  favor  of  removing 
our  judges  as  far  as  possible  from  all  political  entanglements 
on  account  of  the  injurious  influences  which  are  consequent  to 
their  being  combined,  I  cannot  agree  that  our  judges  should 
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be  elected  by  the  people  and  their  clerks  not.  This  govern- 
ment has  had  an  administration  of  over  one  hundred  years  as 
an  administration  of  the  people.  Do  you  say  to  me  that  I,  as 
a  Democrat,  with  my  theories  of  this  government,  which  are 
sacred  to  me;  with  my  political  principles;  with  my  ideas  as 
to  how  this  government  should  be  administered — do  you  say, 
Mr.  Chairman,  that  when  I  come  to  select  a  high  officer, 
that  I  shall  entirely  ignore  the  principles  that  I  have  held  so 
long?  I  am  in  favor  of  changing  it,  and  selecting  these  can- 
didates for  office,  and  in  that  way — and  in  that  way  only — can 
we  get  the  best  material. 

The  President. — Is  the  Association  ready  for  the  question  ? 
The  motion  is  that  we  non-concur  in  the  recommendation  of 
the  committee.  The  recommendation  is  that  the  Clerk  of  the 
Supreme  Court  and  the  Clerks  and  Masters  be  elected  by  the 
people. 

The  motion  to  non-concur  was  lost.  On  a  motion  to  concur, 
the  vote  resulted  in  a  tie,  compelling  the  President  to  cast  the 
deciding  vote,  which  he  did,  voting  in  the  affirmative,  thereby 
carrying  the  motion. 

The  fifth  recommendation  was  then  read  by  the  Secretary, 
which  is  as  follows:  ''A  limit  to  be  fixed  upon  the  right  of 
appeal." 

Moved  and  seconded  that  it  be  concurred  in. 

Carried. 

The  sixth  recommendation  was  read  by  the  Secretary,  which 
is'  as  follows:  "Written  opinions  to  be  required  in  all  cases  in 
tlie  Supreme  Court." 

J.  jB.  HeiskelL — I  move  the  adoption  of  the  recommendation. 

Motion  seconded. 

W.  W,  McDowell. — I  beg  your  pardon,  Mr.  President,  but  I 
did  not  understand  it.     Please  have  it  read  again. 

Recommendation  was  again  read  by  the  Secretary. 

Luke  E.  Wright, — I  am  opposed  to  that  recommendation,  I 
think  if  there  is  one  thing  more  than  another  that  has  been 
overdone,  it  is  this  notion  of  writing  that  has  been  indulged 
in  by  our  Supreme  Court.  The  fact  is,  we  are  continually 
impoverished  by  buying  books.  There  ought  to  be  opinions 
written  in  a  great  many  cases  that  come  before  our  Supreme 
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Court,  but  in  a  vast  majority  there  ought  not  to  be.  Most  of 
them  involve  principles  that  have  been  settled  time  and  again, 
which  need  no  re-argument  or  re-statement,  and  I  submit  that 
there  should  be  none. 

J.    B.   HeiskelL — I  think  my  Brother  Wright  has   entirely 
misconstrued  the  purpose  of  the  recommendation.     I  do  not 
think  that  because  an  opinion  is  written  that  therefore  it  goes 
into  the  books,  and  that  we  shall  be  compelled  to  invest  in 
another  set  of  reports.     That  is  not  it;  that  is  not  the  inten- 
tion of  the  provision.      In   man}'   cases  the   Supreme   Court 
sends    a  case   back   to   the   lower  court;  and  my  experience 
has  been,  and  is,  that  the  Supreme  Court,  as  now  organized, 
sends  back  case   after  case  to   the   Circuit  Courts  without   a 
single  line  to  guide  the  judge  of  the  lower  court,  and  when  he 
comes  to  charge  the  jury  he  has  nothing  to  guide  him  and  keep 
him  from  making  the  same  error  that  he  committed  in  the  first 
place.     We  want  these  opinions  to  be  written.     Then  it  will  be 
for  the  guidance   of  the  court,   and   also   it  will   be   for  the 
guidance  of  the  profession.     We  do  not  want  an  opinion  upon 
a  question  that  has  been  well  settled.     Three  or  four  lines  is 
sufficient  where  the  case  does  not  involve  any  new  principle. 
In  one  instance  a  case  was  decided  by  the  Supreme  Court,  and 
when  it  was  sent  back  an  attempt  was  made  to  find  out  the 
point  upon  which  it  was  decided.     It  was  reversed  because  the 
Circuit  Judge  gave  certain  instructions ;  but  when  it  came  back 
the  Circuit  Judge,  having  nothing  to  guide  him,  gave  the  in- 
structions again,  and  thereby  the  same  result  ensued  as  in  the 
first  instance.     Therefore,  if  there  is  any  one  recommendation 
of  them  all  that  I  am  in  favor  of  it  is  this  one. 

J.  A,  Cartwright, — I  think,  Mr.  Chairman  and  gentlemen, 
that  a  concurrence  in  this  last  recommendation  is  a  logical  con- 
sequence of  what  we  have  done  with  the  previous  recommen- 
dation. We  have  just  now  voted  unanimously  that  all  appeals 
should  be  limited,  and  I  concurred  most  heartily  with  that. 
Following  up  the  idea  that  we  will  limit  the  number  of  cases 
that  will  come  before  the  Supreme  Court,  we  shall  have  a  fewer 
number  of  cases.  I  think  that  such  cases  as  go  to  the  Supreme 
Court  should  receive  consideration  enough  to  warrant  a  written 
opinion.     If  this  were  done,  it  probably  would  not  be  neces- 
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sary  to  carry  many  cases  before  that  body.  The  opinions  could 
be  brief,  but  they  should  be  written,  and  it  might  be  marked 
not  to  be  reported  if  it  did  not  involve  any  thing  unusual. 

Hamilton  Parks. — I  think,  if  we  are  to  get  at  the  basis  of 
this  trouble,  it  will  be  necessary  to  have  new  offices,  and  after 
they  have  been  filled,  to  have  about  a  half  a  dozen  new  men. 
I  am  told  by  the  judges  that  it  takes  a  great  deal  less  time  to 
try  a  case  than  it  does  to  write  an  opinion  in  it.  I  am  told 
by  Judge  Turney  that  the  old  court  worked  about  as  hard  as 
the  present  one,  the  trouble  being  that  they  wrote  a  great  deal 
more  than  the  present  court,  and  talked  about  other  opinions. 
I  think  that  lawyers  who  have  been  reading  reports  will  find 
that  courts  which  have  the  most  reports  generally  write  their 
opinions.  Our  experience  teaches  us.  that  to  write  an  opinion 
in  every  case  that  will  be  carried  up  would  be  useless.  There 
are  a  great  many  cases  that  nothing  could  be  written  upon 
which  would  make  them  any  plainer,  and  it  seems  to  me 
simply  useless  and  uncalled  for  to  inflict  upon  the  Supreme 
Court  this  extra  labor  without  any  compensating  benefit.  It 
is  said  by  my  friend  from  Memphis  that  frequently  the  Circuit 
Court  Judge  does  not  know  what  the  Supreme  Conrt  has  de- 
cided, and  he  cites  some  decrees  to  show  they  did  not  know 
what  the  court  had  decided.  The  answer  is,  the  lawyer  who 
drew  the  decree  did  not  draw  it  in  a  proper  manner.  A  lawyer 
who  draws  a  decree  of  that  sort  should  certainly  know  enough 
to  put  enough  in  that  decree  to  show  what  had  been  done  by  the 
court  of  last  resort.  If  the  Supreme  Court  commences  to  write 
all  of  its  opinions,  we  should  soon  be  compelled  to  have  more 
judges,  and  it  would  soon  become  a  common  thing,  and  we 
would  be  requiring  every  Chancellor  and  every  Circuit  Judge 
and  every  Judge  of  the  County  Court  to  write  their  opinions 
on  all  cases  coming  before  them.  I  think  it  is  better  to  leave 
it  as  it  is;  leave  it  to  the  good  judgment  and  discretion  of  the 
court,  and  let  them  write  just  such  opinions  as  they  see  fit. 

G.  TV.  Pickle, — This  question  brings  me  to  my  feet  because  I 
know  the  importance  of  it  to  the  profession.  There  is  a  statute 
which  requires  our  Sui>reme  Court  Judges  to  write  the  opinion 
in  every  case.  There  have  been  times  in  the  history  of  our  Su- 
preme Court  when  they  endeavored  to  comply  with  that,  and 
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tlie  result  has  been  that  it  has  been  impossible  to  have  all  of 

tlio  opinions  reported,  and  there  was  a  large  mass  of  opinions 

lying  in   the   clerk's  offices  at  Knoxville  and   Nashville  and 

-Tjickson,  to  whicli  the  profession  had  no  access  whatever,  be- 

1' 11  use  they  were  so  volnminous,  and  we  were  constantly  in  danger 

of    being  confronted  witli  an  opinion  of  the    Supreme  Court 

tliiit  nobody  had  perhaps  ever  heard  of  except  the  attorneys  in 

tlie  very  case — opinions  that  it  was  impossible  for  the  reporter 

to  have  compiled  even  if  he  had  been  possessed  of  the  power  of 

ii  lialf  a  dozen  men  ;  opinions  that  it  was  impossible  for  him  to 

have  reported.     Now,  this  is  a  proposition  that,  if  carried  out, 

would  place  us  in  this  condition :  either  we  would  be  flooded 

with  books,  with  literature,  with  reports,  or  the  opinions  would 

be  lying  in  the  clerk's  office,  where  we  could  have  no  access  to 

them.     I  think  the  present  plan  is  far  better.     Where  the  court 

is   passing  upon  a  question  of  importance,  and  it  cannot  refer 

to  other  cases  that  involve  a  similar  question,  then  it  would  be 

well  for  the  court  to  deliver  a  written  opinion.     But  they  can 

settle  question  after  question  without  reducing  thefr  opinion  to 

Avriting.     That  is  the  view  that  strikes  me  as  the  best  and  safest 

method  to  pursue.     Now,  as  to  the  suggestion  made  by  Brother 

lleiskell,  that  is  the  one  that  has  the  most  weight  with  me — the 

reason  for  there  being  written  opinions  being  that  without  them 

the  court  below  is  left  in  doubt  as  to  why  it  is  sent  back.     On 

tliis  point  I  desire  to  say  that  the  judgment  of  the  court  or  the 

decree   is  proof   to  the  lower  court,  and  should  contain  the 

ground  upon  which  the  case  is  reversed.     The  practice  I  adopt 

in  criminal  cases  is  to  set  out  in  the  judgment  of  the  court  the 

ground  upon  which  the  case  is  sent  back,  and  I  believe  if  that 

practice  were  followed  it  would  overcome  the  objections  ofl:ered 

by  Brother  lleiskell. 

H,  H.  lugersolL — The  importance  of  this  question  may  be 
seen  from  the  fact  that  for  more  than  forty  years  it  has  been 
the  judgment  of  the  bar  and  the  judgment  of  the  Legislature, 
and  of  the  people  themselves,  as  I  insist,  that  the  court  of  last 
resort  should  do  exactly  what  the  lawyers  are  recommending 
they  shall  do;  the  rei>ort  of  the  committee  being  simi)ly  in 
conforraitv  with  the  statute.  I  know,  however,  that  it  has 
not  been  a  very  live  law ;  it  has  perhaps  been  a  dead  letter. 
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With  the  bar  of  the  State — at  least  my  own  division — there 
18   a   constant  feeling  of  dissatisfaction   that  there  have  been 
so  many  oral  opinions  delivered.     At  the  last  session  of  tlie 
Supreme  Court  in  1889  a  very  important  case  came  up   re- 
garding  the   organization  of  a   corporation — what   was   nec- 
essary   to    create    a    corporation — but    nothing    but   an    oral 
opinion  was  delivered.     It  happened  that  one  of  the  judges 
intended   to   write   it,   but    time   did    not   suffice,    and    their 
opinion,  like  in  many  other  cases  of  importance,  was  deliv- 
ered orally,  when  it  should  have  been  reduced  to  writing.     I 
believe  their  opinions  should  be  in  writing;  it  is  better  for  the 
judges,  and  it  is  better  for  the  lawyers  and  the  people,  as  it 
prevents  carelessness.     When  a  man  writes  his  opinion  he  is 
more  careful  to  put  in  just  what  belongs  there.     They  require  of 
us  that  we  shall  assign  our  errors,  then  why  do  not  the  people 
require  that  the  same  protection  should  be  exercised  by  them? 
If  it  is  a  decision  merely  depending  upon  another  case,  just 
say  so;  that  is  enough,  if  they  will  put  it  in  writing.     As  to 
the  suggestion  of  the  gentleman  that  his  opinion  can  be  put 
into  the  decree,  I  desire  to  state  that  we  do  not  have  decrees  in 
law  cases,  and  those  are  the  cases  that  perhaps  cause  the  most 
trouble.     The  judge  is  the  party  who  ought  to  write  the  opin- 
ions.    The  decree  is  mere  hearsay  evidence,  and  could  not  be 
insisted   upon ;    the  lawyer  endeavors  to  put  into  the  decree 
what  the  Supreme  Court  has  decided,  as  he  remembered  it,  and 
perhaps  when  you  go  to  the  court  they  do  not  know  what  they 
have  decided.     So  we  come,  Mr.  Chairman,  and  insist  that  the 
court  be  required  to  carry  out  the  spirit  and  intention  of  the 
law,  and  show  what  they  have  decided.     Some  complain  that 
the  judges,  in  writing  opinions,  write  too  long.     We  cannot  help 
that,  but  we  should  insist  that  the  court,  in  giving  an  opinion 
in  a  case,  put  in  the  judgment  in  their  own  words,  and  put  their 
own  names  to  it. 

On  motion,  the  Association  thereupon  adjourned  until  Thurs- 
day morning,  at  10  o'clock. 
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SECOND  DAY— MORNING  SESSION. 


Thursday,  July  10,  1890. 

The  President. — The  Association  will  please  come  to  order. 
AVheii  we  adjourned  yesterday  afternoon  we  bad  under  con- 
sideration the  sixth  proposition  of  the  report  made  by  Mr. 
Vertrees.  That  proposition  is,  "Written  opinions  to  be  re- 
quired in  all  cases  in  the  Supreme  Court."  The  motion  was 
that  that  be  concurred  in,  and  the  debate  was  proceeding  when 
we  adjourned.  We  will  conclude  that  matter  before  taking  up 
the  next  recommendation. 

J.  H,  Malone. — I  would  suggest  that  with  regard  to  questions 
of  procedure,  in  all  instances  there  should  be  a  written  opinion. 
In  one  case  that  I  call  to  mind,  a  lawyer  had  prepared  his  case 
after  a  plea  in  abatement  was  overruled,  relying  on  a  case  re- 
ported in  16  Lea  I  think,  which  holds  that  if  a  plea  in  abate- 
ment is  overruled  the  party  has  a  right  then  to  plead  to  the 
merits.  He  had  prepared  his  case  upon  that  idea,  and  he  was 
told  shortly  after  that  that  case  had  been  overruled  two  or  three 
terms  before  in  an  oral  opinion,  and  until  this  day  there  has 
never  been  a  written  opinion  upon  this  subject.  At  the  last 
term  I  had  a  question  that  involved  a  considerable  sum,  and  I 
relied  on  cases  in  12  Lea  and  1  Coldwell.  When  I  was  ready 
for  trial  I  was  told  that  those  cases  had  been  overruled  several 
times  in  oral  opinions.  When  our  clients  come  to  us  with  cases 
for  the  Supreme  Court,  we  prepare  them,  and  we  proceed  upon 
the  theory  laid  down  in  the  reports,  and  then  we  are  told  that 
those  cases  upon  which  we  rely  have  been  overruled  by  an  oral 
opinion.  I  submit  that  it  is  entirely  wrong.  I  had  a  case  that 
went  off,  when  I  had  a  written  opinion  which  I  considered 
covered  my  case,  and  I  made  a  request  that  the  error  should  be 
pointed  out  by  the  court,  and  it  was  declined.  We  cannot 
always  be  there  and  put  these  things  in  the  'procedendo.  As  a 
role,  most  of  these  cases  that  are  sent  back  to  the  lower  courts 
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are  equity  cases,  and  on  a  reversal  of  them,  wlien  sent  back. 
they  should  be  accompanied  by  a  written  opinion  pointing  out 
the  grounds  of  error. 

M.  31.  Neil, — The  proposition  laid  down  by  Brother  Malone 
is  not  to  the  point.     The   question  is  not  whether  the  court 
shall  write  in  so   many  cases  or   not,  but  whether  the  court 
should  write  in  all  cases.     It  seems  to  me  that  would  throw  our 
courts  into  difficulties.     In  the  first  place,  a  great  number  of 
our  cases  in  the  Chancery  Court  turn  upon  questions  of  fact 
purely.     To   require   the   Supreme   Court   to  write   out  their 
opinion  upon  a  question  of  fact  would  be  utterly  useless,  and 
serve  no  good  purpose  whatever.     Again,  a  great  many  cases 
turn  upon  a  proposition  of  law  that  has  been  repeatedly  settled 
and  about  which  there  is  no  dispute;  to  require  the  court  to 
write  upon  cases  like  that,  it   seems  to  me,  would   serve    no 
purpose  at  all.     Indeed,  I   think  there  should  be  no  written 
opinions  whatever,  unless  the  case  is  one  that  would  be  used  as 
a  precedent  hereafter.     Another  point :  the  written  opinions  are 
published.    Take  our  three  Pickle  reports,  and  those  reports  con- 
tain about  eighty  or  ninety  cases.    The  Supreme  Court  decide  on 
an  average  of  twelve  or  thirteen  hundred  cases  during  the  3'ear. 
Suppose  there  were  written  opinions  in  all  of  these  cases;  in- 
stead of  one  volume,  we  would  have  eight  or  ten  volumes  of 
reports  each  year,  and  nine-tenths  of  the  opinions  would   be 
utterly  worthless  and  of  no  earthly  use  as  precedent.     There 
was   an   argument   made  yesterday  that   better   consideration 
could  be  given  by  writing  an  opinion.     That  whole  matter  was 
gone  over  by  the  President  of  this  Association  at  the  last  meet- 
ing at  Memphis,  in  a  report  upon  the  present  proceeding  of 
the  Supreme  Court.     Our  President  had  been  a  member  of  the 
court,  serving  in  the  place  of  Judge  Turney;  and  he  gave  it, 
I  thought  upon  good  ground,  as  the  result  of  six  mont-lis'  ex- 
perience, that  if  the  court  did  not  write  an  opinion  it  had  a 
great  deal  more  time  to  give  to  the  consideration  of  the  case. 
The  time  that  would  otherwise  be  occupied  in  writing  an  opin- 
ion could   be  given  to   the  consideration  of  the  case   and    in 
counseling,  so  that  shortly  after  the  case  was  argued  at  the  bar 
the  members  of  the  Supreme  Court  could  get  together,  when 
the  facts  and  the  statements  by  counsel  and  the  arguments  were 
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fresh  in  the  minds  of  every  member  of  the  court,  and  soon 
reach  a  conclusion.  Again,  if  we  require  the  court  to  write 
ill  every  case,  the  result  would  be  that  the  court  would  soon  be 
so  clogged  with  Avork,  there  would  be  such  an  accumulation  of 
opinions,  that  the  reporter,  be  he  ever  so  wise,  be  he  ever  so 
industrious,  could  never  get  them  all  together  to  be  published 
in  one  year.  As  it  is  now,  all  of  the  opinions  are  published  in 
one  year — that  is,  all  the  opinions  that  are  to  be  used  as  pre- 
cedent are  before  us.  It  seems  to  me,  to  go  back  to  the  method 
of  requiring  the  court  to  write  in  'every  case  would  be  to  start 
backward,  and  we  would  be  again  confronted  with  the  old 
problem  of  delay,  and  we  would  not  accomplish  as  full  and 
careful  consideration  of  a  case  as  we  now  have  under  our 
present  method  of  the  court. 

A.  D.  Marks, — I  think  it  would  be  well  to  insist  that  every 
opinion  delivered'^y  the  court  that  is  to  be  a  precedent  should 
be  in  writing,  but  not  that  all  opinions  should  be  written.  The 
doctrine  that  the  court  in  all  cases  should  indicate  in  writing, 
if  only  in  a  few  lines,  the  grounds  upon  which  they  rested  their 
decision  will  not  do,  because  it  follows  that  if  the  court  merely 
announces  a  proposition  or  indicates  a  conclusion  drawn  from 
the  facts  and  circumstances  of  a  particular  case  it  will  prove 
very  misleading  if  it  falls  into  the  hands  of  a  lawyer,  to  be 
afterwards  stated  in  another  case  where  there  is  a  diflFerent 
8tate  of  facts.  If  the  judges  made  these  announcements,  and 
went  on  giving  these  short  written  opinions,  they  will  be 
gathered  together  and  published  in  the  South-western  Beportcr, 
and  the  difficulty  would  arise,  as  suggested  by  Mr.  Pickle 
yesterday,  that  a  lawyer  would  be  in  a  position  when  he 
might  meet  another  lawyer  who  had  gone  to  Knoxville  oi' 
Nashville  or  Jackson  and  got  some  unreported  case  of  which 
his  opponent  had  no  knowledge.  There  is  this  series  of  West 
reporters  whose  boast  it  is  that  they  have  reported  as  many 
as  80,000  cases  in  a  year.  This  series  reports  all  cases,  regard- 
less of  whether  they  are  to  be  reported  officially  or  not.  So  it 
is  not  only  that  these  reports  would  be  misleading,  but  the 
lawyer  who  has  not  been  in  the  habit  of  supplying  himself 
with  the  South-western  would  have  to  get  it  or  be  taken  at  a 
disadvantage.  I  am  opposed  to  the  recommendation. 
4 

Digitized  by  VjOOQ IC 


42  Proceedings  of  the 

John  Buhm. — I  merely  desire  to  say  that  I  have  never  lost 
sight  of  the  fact  that  we  have  a  statutory  provision  which  ex- 
actly covers  what  is  now  recommended  by  the  committee.  I 
think  w^e  should  leave  it  to  the  good  sense  of  the  judges  to 
choose  what  opinions  should  be  written  and  what  oral.  I  think 
we  should  elect  judges  who,  when  there  is  a  case  comes  up  in- 
volving a  new  principle  of  law,  will  write  their  opinions ;  and 
when  they  decide  a  case  that  follows  an  old  beaten  path,  we 
should  leave  it  to  their  judgment  in  such  a  case.  It  should  be 
left  discretionary  with  them  as  to  whether  it  would  be  neces- 
sary to  write  an  opinion  or  not;  but  I  certainly  think  that  if 
a  case  treads  an  old  beaten  path,  they  should  not  write  an  opin- 
ion. I  do  not  see  how  it  is  possible  to  make  this  idea  any 
stronger  than  it  now  is.  It  is  ordered  by  the  Constitution 
itself,  and  if  the  court  will  not  obey  the  mandate  of  the  State^ 
I  do  not  see  how  any  indorsement  of  this* Association  will 
effect  it. 

J.  H.  Henderson, — I  think  myself  that  this  is  one  of  the 
most  important  matters  that  will  come  before  this  Association 
as  outlined  on  the  programme.  At  least,  I  feel  more  interest 
personally  in  it  than  I  do  in  any  thing  else.  I  have  an  amend- 
ment which  I  desire  to  offer  and  which  I  will  read : 

'^Eesolved,  That  the  sixth  recommendation  of  the  Committee 
on  Judicial  Administration  and  Remedial  Procedure  be  amended 
so  as  to  read  as  follows :  That  written  opinions  be  required  in 
all  cases,  or  written  memoranda  by  the  court  setting  out  the 
point  upon  which  the  opinion  is  based." 

Amendment  seconded. 

J.  H,  Henderson. — The  docket  from  my  county  is  usually 
disposed  of  in  three  or  four  days,  and  when  we  get  through 
with  the  argument  of  our  cases  we  go  home,  because,  as  a  usual 
thing,  we  country  lawyers  have  not  enough  money  to  stay 
at  the  hotels  any  longer,  and  in  a  good  many  cases  it  is  almost 
a  financial  impossibility  for  some  of  us  to  remain  there  during 
the  calling  of  our  docket.  After  some  days  or  weeks,  as  fre- 
quently happens,  we  see  published  in  a  newspaper  that  our 
case  has  been  affirmed,  or  reversed,  as  the  case  may  be,  but  the 


Digitized  by  VjOOQ IC 


Bar  Association  of  Tennessee.  43 

point  upon  which  the  opiniou  of  ^he  Court  is  based  is  rarely 
ever  set  forth,  aud,  in  many  cases,  if  it  were,  it  would  be  very 
misleading,  because  it  is  an  oral  opinion ;  and  when  we  get  to 
Nashville  to  draw  our  decrees  we  have  no  record,  absolutely 
nothing  to  guide  us.     We  have  simply  a  hurried  deduction 
by    the -reporter  from   a  long    discussion    of    the    law    and 
facts  as  to  the   conclusion    of   the   court;    and    although  one 
may  know  full  well  the  facts,  he  cannot  draw  a  decree  unless 
lie  knows  what  the  court  has  decided.      The  decree  is  what 
executes  the  order  of  the  court,  no  matter  whether  it  be  the 
correct  opinion  or  not.     The  decree  should  be  based  upon  the 
opinion  of  the  court,  and  I  confess  that  I  cannot  do  that  un- 
less  I  have   some  means   of   knowing  what  the   opinion   is. 
This  is  simply  the  truth  about  the  matter,  and  I  am  sure  that  it 
is  entirely  reasonable  that  the  Supreme  Court  should  be  required 
to  adopt  some  lAeans  whereby  we  lawyers  may  know  what  to 
put  in  our  decrees.     It  is  our  duty  to  express  ourselves  in  an 
unmistakable  manner  on  this  question,  and  to  express  our  rec- 
ommendation to  provide  and  ettectuate  something  of  this  kind. 
It  has  been  said  since  this  Association  began  that  it  has  never 
yet  succeeded  in  effecting  any  material    legislation.     If  that 
statement  be  true,  Mr.  President,  it  is  a  reproach  upon  us,  and 
it  is  due  to  the  fact  that  we  have  failed  in  performing  our  duty. 
We  are  here,  Mr.  President,  as  a  matter  of  business,  and  it  is 
our  privilege  and  our  duty  to  make  ourselves  felt. 

C  F.  Vance. — I  am  right  anxious  that  this  resolution  should 
be  adopted,  although  I  can  throw  very  little  light  upon  the 
subject,  or  add  any  thing  to  what  has  already  been  said.  How- 
ever, I  desire  to  express  my  wish  that  it  should  be  adopted.  I 
can  hardly  understand  how  it  is  that  the  Supreme  Court,  which 
passes  on  the  justness  and  legality  of  our  laws,  should  be  al- 
lowed to  constantly  violate  the  law  themselves — a  law  that 
requires  them  to  write  their  opinions.  My  experience  con- 
vinces me  that  it  is  best  tlfat  all  opinions  should  be  written.  I 
have  been  woefully  disappointed  in  some  of  my  cases.  I  did 
not  dissent  when  any  reasons  were  given,  but  for  my  life  in 
some  of  my  cases,  I  have  never  been  able  to  see  any  tangible 
reason  for  some  opinions  that  have  been  rendered ;  therefore, 
I  would  like  to  have  the  court  formulate  their  opinions.     After 
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thinking  about  some  of  my  cases  and  the  opinions  tliat  had 
been  rendered  in  them,  I  would  conclude  that  they  were  a  great 
deal  greater  than  I  was  and  knew  more  about  the  law  likely  ; 
at  least  looked  at  it  through  different  spectacles  from  those  I 
did ;  but  if  thej'  had  written  their  opinions  I  would  have  known 
much  better  and  have  been  better  satisfied.  I  excuse  .a  great 
many  of  their  ramblings  froui  the  truth  on  account  of  the 
manner  in  which  they  were  put  there.  I  voted  for  every  one 
of  them.  Our  court  was  away  behindhand,  and  we  had  to  do 
something  to  get  rid  of  these  dockets,  and  we  put  thCvSe  gentle- 
men in  there  to  get  rid  of  them  ;  and  they  have  turned  out  to  be 
a  very  good  set  of  men,  whether  they  deliver  oral  opinions  or 
not.  Now,  that  that  work  has  been  accomplished,  I  say  let 
them  do  their  duty.  I  did  ever}'  thing  I  could  to  elect  them : 
now  I  say  let  them  observe  the  law  that  they  must  write  their 
opinions.  It  is  the  best  for  their  own  good,  as  we  do  not  know 
w^hether  to  re-elect  them  or  not.  If  they  have  any  opinions, 
let  them  place  them  before  the  people,  and  then  we  will  know 
whether  to  vote  for  or  against  them.  That  is  the  only  manner 
in  which  we  may  test  their  knowledge  and  mental  caliber. 
They  may  be  great  literary  men,  and  they  may  talk  and  talk 
forever,  but  we  may  want  them  to  put  their  opinions  down  on 
paper,  that  we  may  see  them  and  judge  of  their  merit.  There 
are  a  good  many  men  that  have  got  just  as  good  minds  as  thej' 
have,  and  can  tell  whether  the}'  are  good  judges  or  not.  For 
these  reasons,  I  am  in  favor  of  their  observing  the  law  and 
writing  their  opinions.  I  do  not  want  any  of  those  long- 
winded  opinions;  I  do  not  want  them  to  deliver  any  long, 
written  dissertations.  We  can  look  to  the  periodicals  for  them. 
If  the}'  will  point  out  in  writing  the  points  upon  Avhich  they 
act  in  reversing  or  affirming  a  case,  we  will  be  satisfied;  point 
out  that  upon  which  they  base  their  opinion,  and  it  is  our  duty 
to  see  that  that  is  done  in  writing. 

Luke  W,  Finlay, — I  desire  to  say  a  few  words  upon  the 
position  of  my  young  friend  from  Memphis  (Vance).  About 
ten  years  ago  the  present  Chief  Justice  came  into  the  court- 
room at  Jackson  one  morning  with  his  quota  of  opinions.  He 
had  piled  up  before  him  the  record  in  ten  cases,  and  he  only 
had  half  a  sheet  of  legal  cap  upon  which  he  had  his  opinions 
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in  all  these  cases.  That  old  court  worked  and  labored  faithfully, 
and  could  not  get  through  with  half  the  dockets;  and  when  we 
take  into  consideration  the  immense  number  of  cases  that  have 
been  disposed  of,  the  number  of  written  opinions  that  have 
been  delivered,  and  the  further  fact  that  in  the  space  of  sixteen 
years  thirty-nine  books  have  been  issued,  we  will  be  amazed  at 
the  labors  of  these  gentlemen.  I  think  we  ought  to  deal  in  a 
spirit  of  fairness  with  the  gentlemen  who  are  on  the  present 
supreme  bench.  Now,  mark  it,  Mr.  President,  it  is  said  that 
over  1,100  cases  have  been  decided  in  the  last  year.  Suppose  you 
put  upon  them  the  immense  labor  of  writing  their  opinions, 
what  will  be  the  result?  I  remember,  Mr.  Chairman,  about 
eight  years  ago  I  was  attending  the  Supreme  Court  at  Jackson, 
and  we  had  an  understanding  with  our  bar,  and  my  young 
friend  here  was  up  there,  and  this  express  point  was  brought 
up  which  is  incorporated  in  this  resolution  ottered  by  the  gentle- 
man who  was  last  on  the  floor  before  my  young  friend,  and  we 
put  the  very  question  to  them.  We  said  to  the  court — I  re- 
member there  was  Chief  Justice  Nicholson,  and  Judges  McFar- 
land,  Deaderick,  Cooper,  and  Freeman — when  the  question  was 
put:  We  know  the  great  work  that  you  have  on  your  hands; 
we  know  the  great  work  in  preparing  these  opinions ;  we  know 
the  time  it  takes  you  to  prepare  an  elaborate  opinion  after  you 
come  to  decide  the  case,  after  you  have  come  to  your  conclusion, 
but  we  wish  that  you  would  simply  write  enough  so  that  the 
clerk  can  inform  us  as  to  how  the  decree  is  to  be  drawn,  or  so 
we  may  know  how  to  draw  the  decree.  Suppose  you  turn  it 
back,  and  say  they  shall  do  this  thing.  If  these  gentlemen  will 
do  that,  it  will  be  worth  a  great  deal  to  the  profession,  and  each 
man  would  feel  much  better  when  he  saw  the  decision  and 
knew  exactly  what  it  contained  and  what  was  intended.  But, 
seriously,  I  do  not  believe  we  should  compel  a  written  opinion 
in  every  case.  I  do  not  believe  we  should  clog  the  wheels  of 
justice,  and  turn  the  modes  of  conducting  the  business  of  the 
court  back,  and  let  the  cases  linger  five  or  six  years  up  there, 
as  we  have  had  in  times  past.  I  submit  we  ought  to  leave  it 
just  where  it  is  now.  Let  them  express  themselves  as  they  see 
proper — leave  it  discretionary  with  them.  I  believe  that  when- 
ever we  have  a  chance  we  should  put  men  upon  the  bench  that 
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are  strong  and  vigorous  in  integrity.  I  recognize  the  ability 
of  those  gentlemen  up  there,  and  I  hold  that  we  cannot  do  them 
too  much  honor.  Let  us  not  turn  back.  Let  us  leave  this  to 
their  discretion.  I  submit,  Mr.  Chairman,  that  we  ought  not 
to  pass  the  recommendation  of  the  committee,  but  I  think  the 
resolution  ought  to  be  non-concurred  in. 

A,  S.  Colyar. — I  fully  concur  with  Mr.  Finlay  in  what  he 
says,  especially  the  latter  part  of  it.  My  objection  to  the  rec- 
ommendation  is  the  radical  change  that  it  intends.  Our  gov- 
ernment consists  ot  three  great  departments,  neither  one  of 
which  can  encroach,  or  should  be  allowed  to  encroach,  upon 
the  other.  I  am  utterly  unwilling  to  say  that  the  Legislature 
may  come  into  the  courts  and  regulate  the  practice  there.  I 
do  not  know  of  any  thing  that  would  be  a  more  serious  menace 
to  the  rights  of  the  people.  I  do  not  believe  there  is  any  power 
conferred  upon  the  Legislature  to  come  in  and  regulate  the 
practice  in  any  court.  When  the  Constitution  of  the  United 
States  was  adopted  there  was  more  discussion  over  this  one 
point  than  over  any  other  portion  of  it.  The  severest  criticism 
that  has  ever  been  made  upon  Chief  Justice  Marshall  was 
made  because  it  was  supposed  that  to  some  extent,  in  the 
case  of  Marbvry  v.  Madison  there  was  an  interference  with 
the  powers  of  the  President  of  the  government.  I  suppose 
that  is  the  onlj-  criticism  that  has  ever  been  made  upon  Chief 
Justice  Marshall.  That  principle  is  incorporated  in  the  Con- 
stitution of  the  United  States,  and  has  been  incorporated  into 
the  Constitution  of  every  State  in  this  Union.  If  there  is  any 
one  principle  that  has  been  strictly  observed,  it  is  that  neither 
one  of  the  departments  of  the  government  shall  be  allowed  to 
encroach  upon  the  rights  and  privileges  of  the  other.  The 
Legislature  of  the  State  must  not  be  allowed  to  enter  into 
either  of  the  other  departments  of  the  government  and  say 
how  they  shall  transact  their  business  any  more  than  the  Gov- 
ernor should  l)e  allowed  to  go  into  the  Legislature  and  dictate 
the  manner  in  which  they  shall  conduct  their  attairs.  The 
Legislature  of  the  State  has  no  right  to  regulate  the  practice 
of  the  Supreme  Court;  and  if  you  will  allow  me  to  say  it,  I 
will  state  that  when  I  come  to  the  conclusion  that  the  Supreme 
Court  is  to  be  controlled  by  the  Legislature,  then  I  will  quit 
"^he  practice  of  the  law. 
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J.  B.  IleiskelL — It  seems  to  me  that  the  objections  that  have 
been  taken  would  indicate  that  the  lawyers  opposed  to  the 
recommendation  are  not  in  favor  of  any  thing  that  will  im- 
prove the  manner  of  transacting  the  business  of  the  Supreme 
Court.  I  cannot  imagine  that  any  merchant  in  Chattanooga, 
with  a  branch  store  ten  miles  oft',  would  manage  his  business 
ill  the  manner  in  which  the  Su[)reme  Court  generally  transacts 
theirs,  or  in  the  manner  in  which  they  administer  justice.  Let 
tirt  suppose  that  a  merchant  in  the  city  of  Chattanooga  trans- 
acted his  business  with  his  branch  store,  ten  miles  distant,  by 
sending  word  by  his  wagon  what  he  wanted  his  clerk  to  do. 
AV^hat  sort  of  a  business  transaction  would  be  carried  on  in  that 
manner?  Yet,  that  is  the  manner  in  which  the  Supreme 
Court  does  it — leaving  out  the  wagon  and  substituting  a  clerk; 
that  is  the  manner  in  which  it  transacts  its  business  with  the 
inferior  courts,  that  are  entitled  to  have  specific  directions  as 
to  w^hat  they  shall  do.  From  the  experience  I  have  had,  and 
the  diflSculty  I  have  seen  in  ascertaining  what  the  Supreme 
Court  intends  for  an  inferior  court  to  do  in  cases  which  were 
reversed,  I  am  of  the  opinion  that  something  should  be  done 
to  remedy  this  evil.  Often  in  those  cases  which  are  reversed 
it  is  absolutely  necessary  for  the  court  below  to  know  what 
they  are  to  do ;  in  fact,  that  follows  in  five  cases  out  of  every 
six,  and,  in  the  absence  of  w^ritten  instructions,  what  are  they 
to  do?  As  to  this  constitutional  question,  I  regard  that  as  one 
of  the  most  important  questions  that  we  will  have  for  consid- 
eration. Here  we  have  a  Supreme  Court  undertaking  to  hold 
that  they  were  not  bound  by  the  law  of  the  State  passed  at 
least  as  far  back  as  1826,  and  executed  and  submitted  to  by  all 
the  judges  of  the  Supreme  Court  up  to  the  time  of  the  present 
bench,  in  regard  to  dismissing  a  case  without  an  assignment 
of  error. 

A.  S,  Colyar, — Do  you  mean  about  writing  opinions? 

J,  B.  HeiskelL — No.  I  mean  upon  the  doctrine  that  you  are 
advocating— tliat  the  Legislature  has  no  right  to  regulate  the 
practice  of  the  Supreme  Court. 

A.  S.  Colyar, — That  was  the  old  Supreme  Court;  that  was 
back  thirty-five  years  ago.  I  never  saw  Judge  McKinney  so 
excited  in  my  life  as  when  he  was  talking  about  the  right  of 
the  Legislature  to  regulate  their  practice. 
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J.  B.  Heiskell. — It  seems  this  is  a  new  rule  upon  which  they 
dismiss  a  case  because  the  errors  are  not  assigned.  For  fifty  or 
sixty  years  the  Supreme  Court  did  not  hold  that  to  be  an  in- 
valid law,  and  held  themselves  bound  by  it,  and  yet  the  present 
court  has  held  that  no  Legislature  of  the  State  of  Tennessee 
has  any  right  to  pass  upon  the  rules  by  which  the  people  of 
the  State  are  to  be  governed.  Among  other  things  the  Supreme 
Court  now  holds,  as  Colonel  Colyar  states,  is  that  they  are -not 
bound  by  the  Legislature.  He  says  he  heard  Judge  McKin- 
ney's  opinion  about  it,  and  he  never  saw  him  so  excited  in  his 
life  as  he  was  about  it.  I  know  something  about  that,  because 
I  had  something  to  do  with  the  legislation  of  which  he  com- 
plained. He  came  to  my  room,  and  he  and  I  quarrelled  there 
until  1  o'clock  at  night,  much  after  my  usual  bed-time.  Let  us 
consider  for  a  moment  what  is  legislation,  Avhat  is  the  function 
of  the  Legislature,  and  what  is  judicial  action.  There  is 
a  court  that  is  to  determine  the  rights  between  parties.  Be- 
tween legislation  and  judicial  action  the  difference  is  as  plain 
as  this  railroad  that  brings  us  up  on  Lookout  Mountain.  What 
is  legislation?  It  is  the  adoption  of  general  rules  by  which  a 
person,  bodies,  corporations,  or  associations  in  the  State  are  to 
be  ruled  or  governed;  that  is  legislation.  Judicial  action  is 
the  application  of  those  rules  to  a  particular  case;  as,  in  case 
Colonel  Savage  commits  an  assault  upon  me,  then  they  deter- 
mine whether  he  has  been  justified  or  not.  Is  not  that  a  plain 
distinction  ?  Is  it  not  plain  that  when  we  pass  a  law  that  the 
Supreme  Court  shall  carry  out  the  orders  of  it  ?  I  am  not  in 
favor  of  the  avssumption  of  judicial  power;  but  when  we  pass  a 
code  of  laws,  shall  they  disregard  them,  and  say  that  they  are 
not  bound  by  them?  That  is  not  an  assumption  of  judicial 
power ;  that  is  the  adoption  of  a  general  rule  which  the  court 
is  to  follow.  The  Legislature  is  supreme  in  its  department, 
and  the  department  of  legislation  includes  every  thing  that  re- 
quires general  regulations.  The  Legislature  has  the  right  to 
say  that  all  courts  shall  submit  to  certain  rules,  and  when  it 
comes  to  the  api)lication  of  them  the  court  is  to  apply  the 
rules.  That  is  all  there  is  in  that  whole  question.  I  say 
that  when  the  Supreme  Court  say  that  they  have  the  inherent 
right  to  legislate  and  make  rules  instead  of  the  Legislature, 


Digitized  by  VjOOQ IC 


Bar  Association  of  Tennessee.  49 

they  are  assuming  something  that  is  not  in  their  department, 
and  which  does  not  belong  to  their  branch  of  the  govern- 
ment. 

Cries  of  question. 

The  President. — The  question  comes  first  upon  the  amend- 
ment. 

Amendment  adopted. 

The  President. — The  question  is  now  upon  the  adoption  of 
the  proposition  as  amended. 

Carried :  33  ayes,  14  noes. 

H.  M.  Wiltse, — I  have  been  requested  by  an  artist  to  invite 
the  members  of  the  Bar  Association  who  regard  themselves, 
either  expressly  or  by  implication,  as  good-looking,  to  walk  out 
in  front  of  the  hotel  and  have  their  i)hotographs  taken  in  a 
group,  and  I  hope  the  Association  will  stop  here  and  take  about 
fifteen  minutes  and  go  out. 

John  H,  Savage. — Does  that  include  the  ladies? 

H.  M.  Wiltse, — Yes ;  and  even  such  men  as  Colonel  Savage 
can  go.     I  move  that  we  adjourn  for  twenty  minutes. 

JET.  //.  Ingersoll. — I  move  that  the  invitation  be  accepted  at 
the  close  of  the  forenoon  session. 

H.  M,  Wiltse, — I  will  say  to  Judge  Ingersoll  that  it  does  not 
cost  any  thing  at  all. 

Motion  lost. 

The  President. — The  Secretary  will  now  read  the  seventh 
recommendation.  I  would  suggest,  as  we  have  other  matters 
to  dispose  of  to-day,  that  we  do  not  go  into  an  extensive  dis- 
cussion of  this  recommendation. 

The  Secretary  then  read  the  seventh  recommendation,  which 
was  as  follows :  "The  salaries  of  inferior  judges  to  be  graded, 
80  that  those  in  cities,  where  the  duties  are  more  arduous  and 
responsible,  may  receive  more  than  others,  where  the  require- 
ments are  less." 

H.  H,  Ingersoll. — I  move  that  we  non-concur  in  that  recom- 
mendation. 

This  motion  was  seconded  and  carried. 

iZ.  F.  Jackson. — The  Central  Council  recommends  the  follow- 
ing named  gentlemen  for  membership  :  Jos.  G.  Branch,  Mas- 
terson  Peyton,  H.  C.  Carter,  and  Henry  F.  Walsh. 
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The  President. — Unless  a  vote  be  demanded,  these  gentle- 
men become  members  of  the  Association. 

Vice-president  Washburn  called  to  the  chair. 
^The  President. — The  next  thing  on  the  programme  is  a  pa- 
per by  Col.  A.  S.  Colyar  on  Judge  Marchbanks. 

A.  S.  Colyar. — Some  time  ago  the  President  directed  me  to 
prepare  a  paper  on  Judge  Andrew  J.  Marchbanks,  which  I 
will  now  read. 

Mr.  Colyar  then  read  his  paper.     (i>ee  Appendix,) 

The  President. — The  next  matter  of  business  is  a  paper  on 
'' Proposed  Improvements  in  the  Selection  of  Jurors,"  by  A.  D. 
Marks,  of  Nashville. 

A.  D,  Marks. — The  title  of  my  paper,  as  read,  is  a  little  am- 
bitious; it  only  touches  one  point,  and  does  not  propose  to 
change  the  entire  jury  system. 

Mr.  Marks  then  read  his  paper.     {See  Appendix.) 

The  President. — The  next  business  in  order  is  the  report  of 
the  special  Committee  on  Taxation,  by  C.  W.  Heiskell. 

C.  W.  Heiskell. — Mr.  Chairman,  your  committee  took  as  the 
basis  of  their  work  the  Acts  of  1889  passed  by  our  Legislature, 
and  the  recommendations  of  the  committee  simply  involve 
changes  that  we  thought  would  probably  make  them  more  per- 
fect. Of  course  the  committee  recognize  the  fact  that  this  ques- 
tion is  of  such  character  that  even  when  webringour  very  best 
wisdom  to  bear  upon  it,  necessarily  our  work  is  imperfect. 
What  we  have  done  is  purely  suggestive. 

Mr.  Heiskell  then  read  the  report  of  the  committee.  {See 
Appendix.) 

Tomlinson  Fort. — I  am  a  member  of  that  special  committee, 
but  I  have  not  had  time  to  report  nor  have  I  had  time  to  give 
the  report  the  examination  that  it  is  entitled  to;  but  I  am  un- 
willing to  sign  it,  and  apologize  for  not  having  prepared  my 
reasons  therefor  in  writing,  because  both  of  our  committees 
were  together  last  night  until  eleven  o'clock,  and  I  could  not 
get  the  time  this  morning  for  that  purpose;  therefore,  if  I  am 
permitted,  I  will,  in  brief,  state  my  objections  to  it. 

First. — A  proper  pro  rata  distribution  of  the  taxes  as  to  the 
various  counties.  I  am  not  prepared  to  say  that  that  is  not 
unconstitutional;  I  am  inclined  to  think  it  is,  and  this  report 
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seems  to  contemplate  that  a  pro  rata  be  assessed  upon  a  locality 
and  shall  leave  it  discretionary  with  the  County  Court  as  to  the 
rate  per  cent,  in  one  county  and  have  another  rate  in  another 
county.  I  have  not  had  an  opportunity  to  examine  the  report 
sufficiently,  but  it  strikes  me  that  it  delegates  to  the  County 
Court  the  power  and  the  right  to  levy  the  taxes  for  a  city. 

Second, — The  taxation  of  all  property  in  excess  of  $10,000 
belonging  to  any  church,  private   school,  or   private  charity. 
Tlie  history  of  the  reformation  in  the  religion  of  the  world  has 
been  based  upon  the  theory  of  the   right   of  the  masses  to 
]>rotect  themselves  against  the  grasping  rapacity  of  the  churches 
which  have   held  dominion    in  America.     That  question  will 
have  to  be  reached  in  another  way.     The  coruer-stone  of  our 
American  system  of  government  is  religious   liberty.     I   be- 
lieve I  occupy  a  position  as  impartial  as  anybody.     I  belong 
to  none  of  the  religions.     I  have  no  recognized  religion,  but  I 
believe  that  the  safety  of  the  American  people  depends  upon 
their  religion,  and  that  it  ought  to  be  encouraged  by  every  thing 
which  will   make   it  attractive,  and  that  no  stumbling-block 
should  be  thrown  in  the  way  of  religious  liberty.     I  believe 
also  in  a  system  of  good  schools,  and  believe  that  they,  too, 
should  be  made  attractive   and  every  thing  done  possible  to 
educate  the  masses  of  the  people.     There  is  nothing  that  so 
improves  a  people  as  a  tine  system  of  public  schools,  and  if  you 
want  to  strike  an  irreparable  blow  at  the  heart  of  a  people, 
strike  their  system  of  public  education.     I  have  no  children  to 
educate,  but  I  w^ould  not  consent  to  take  one  single  backward 
«tep   in   the   school   system.     On  the   contrary,  I  will   do   all 
that  I  can  to  foster  and  protect  our  public  schools,  and  do  not 
believe  that  the  Legislature  should  levj-  a  tax  upon  any  institu- 
tion of  learning  simply  because  it  happens  to  be  above  a  certain 
value.     I  do  not  believe  we  have  the  right  to  draw  money  from 
the  people  in  that  way  for  the  support  of  the  government. 

There  is  another  dangerous  clause  in  this  report,  and  that  is 
private  charities.  It  strikes  at  every  hospital  and  every  insti- 
tution that  seeks  to  relieve  the  sufterings  of  the  poor.  I  tell 
you  that  the  people  should  be  unwilling  to  draw  money  for  the 
support  of  the  State  for  these  eleemosynary  institutions.  That 
is  radically  wrong,  and  I  am  unwilling  to  give  my  approval  to 
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such  a  system  as  that,  and  if  it  should  ever  be  reached,  I  am 
opposed  to  it. 

The  next  objection  is  as  to  the  proceedings  for  the  collection 
of  taxes,  making  them  proceedings  in  rem-  It  has  been  cus- 
tomary, from  the  time  we  knew  any  thing,  to  have  exemptions 
made  in  the  case  of  minor  children. 

This  statute  here  seems  to  have  been  drawn  upon  the  idea 
that  the  State  itself  is  in  danger  of  a  general  repudiation  of  its 
whole  debt,  and  these  things  are  done  which  heretofore  it  has 
not  been  thought  necessary  to  do  to  exact  taxes  from  the  peo- 
ple. I  do  not  care  to  argue  this  question,  but  simply  to  set 
forth  my  reasons  why  I  am  opposed  to  it.  We  are  all  aware  of 
the  fact  that  of  one  hundred  people  who  die  in  Tennessee  who 
are  heads  of  families  only  ninety  of  their  estates  are  found  to 
be  solvent.  This  is  the  result  of  many  things,  but  one  thing 
that  causes  this  is  the  manner  in  which  the  tax-lists  are  admin- 
istered. I  am  unwilling  to  give  my  sanction  to  a  law  that  if  a 
minor  child  fails  to  pay  his  taxes  its  property  can  be  taken  from 
it  in  six  months.     This  is  unreasonable  and  it  is  unjust. 

There  is  another  clause  in  this  report  that  I  cannot  approve 
of,  and  that  is  that  the  counties  are  required  to  make  maps. 
This  is  all  nice  on  paper.  In  1875  we  had  a  similar  law,  and 
Hamilton  County  discussed  the  feasibility  of  making  a  map  of 
the  county.  We  pay  a  tax  upon  $20,000,000  of  property,  and 
our  map  cannot  be  made  for  $5,000,  and  we  are  not  an  extraor- 
dinarily large  county  either.  Now,  no  provision  is  made  by 
which  the  State  is  to  pay  for  that.  Does  the  county  have  to 
pay  for  the  map?  Take  a  small  county  which  has  a  tax  dupli- 
cate of  may  be  $350,000  or  $400,000,  and  you  inflict  upon  that 
county  something  that  is  absolutely  impossible  and  impracti- 
cable. Take  some  of  these  wealthier  counties,  like  Davidsou, 
Shelby,  Hamilton,  or  Knox,  and  if  they  want  a  map  let  them 
make  one  to  protect  themselves. 

The  seventh,  eighth,  and  ninth  recommendations  all  de- 
pend upon  the  same  question.  Who  are  the  people  that  do 
not  pay  their  taxes?  Do  you  find  a  man  that  does  not  pay  his 
taxes  who  is  in  shape  that  the  sherift'  can  find  his  property?  It 
is  always  the  man  who  has  been  unfortunate  who  is  not  in  con- 
dition to  pay,  and  wlio  has  not  much  more  than  the  property 
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where  he  keeps  his  wife  and  children.  That  law,  if  passed, 
would  strike  at  a  very  unfortunate  class.  It  does  seem  to  me 
that  this  tax  system,  as  proposed,  is  about  like  the  definition 
once  given  of  rheumatism,  that  it  consisted  in  putting  a 
man's  thumbs  and  ankles  in  a  vice  and  squeezing  them;  turn- 
ing it  down  as  long  as  he  could  stand  it,  and  that  the  gout  con- 
sisted in  turning  it  two  or  three  times  more.  It  strikes 
ine  this  is  three  or  four  times  more.  Some  of  these  sugges- 
tions are  very  good  ideas,  and  I  would  agree  to  undertake  to 
carry  some  of  them  out  if  I  believed  it  was  necessary  to  go 
into  any  project  of  this  kind,  but  I  do  not  believe  in  going  to 
work  to  confiscate  the  property  of  the  people.  If  I  am  not 
mistaken,  I  believe  we  are  now  all  going  to  work  to  pay  all  of 
the  State's  debt,  and  I  believe  the  State  of  Tennessee  is  in  a 
condition  to  watch  after  and  protect  her  people  instead  of  send- 
ing the  sleuth-hounds  of  this  character  after  them,  and  putting 
lier  people  in  a  condition  where  we  cannot  take  care  of  them. 

The  President. — The  last  speaker  was  hardly  in  order.  This 
matter  comes  up  for  discussion  at  j'^our  pleasure.  The  first 
proposition  to  be  discussed  is  this:  "A  State  Equalization 
Board,  consisting  of  the  Governor,  Secretary  of  State,  and 
Comptroller,  who  shall  each  year  apportion  the  taxes  pro  rata 
to  the  various  counties,  so  that  each  county  will  bear  its  proper 
portion  of  the  public  burdens." 

A  Member. — I  move  that  we  postpone  the  discussion  of  this 
proposition  until  the  afternoon  meeting. 

The  President. — Do  you  move  that  we  adjourn  ? 

A  Member, — Yes,  sir. 

The  President. — To  what  hour? 

A  Member.— \Jxxt\\  2:30  p.m. 

Motion  seconded. 

R.  G.  Brown. — I  would  say,  that  as  we  have  two  important 
papers  to  be  read  and  the  discussion  of  this  report,  and  as  it  is 
not  time  to  adjourn,  I  move  that  we  discuss  some  of  the  prop- 
ositions in  this  bill  first. 

Motion  to  adjourn  withdrawn. 

The  President. — The  next  business  in  order  is  the  discussion 
of  this  proposition,  which  I  will  read  to  you. 

t7.  S.  Pilcher. — In  regard  to  the  constitutional  objection  made 
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by  the  gentleman  who  submitted  the  minority  report  of  tlje 
committee,  I  wisli  to  say  this :  Of  course  our  Constitution  re- 
quires that  our  taxation  shall  be  uniform,  and  the  idea  is  that 
we  approach  as  near  as  we  can,  under  a  practical  construction 
of  the  laws  enacted,  to  carry  out  that  clause  of  the  Constitu- 
tion. When  we  reach  the  result,  by  any  method  adopted  for 
tlie  assessment  of  taxes,  and  the  equalization  of  the  local  assess- 
ment, then  we  will  have  solved  the  difficulty  of  taxation.  It 
is  a  fact  that  everybody  is  compelled  to  take  notice  of,  that 
there  are  continual  changes  in  the  valuation  of  property,  con- 
sequently I  am  at  a  loss  to  understand  from  what  source  they 
are  to  get  the  ideal  or  real  valuation  of  all  the  property  as  u 
basis  upon  which  the  assessment  is  to  be  made  the  second  time, 
because  of  the  changes  that  will  have  taken  place  in  the  mean- 
time. If  you  take  some  previous  assessment  of  the  valuation 
as  the  basis  upon  which  you  are  to  act,  that  would  necessarily 
be  erroneous,  because  some  large  industries  might  have  devel- 
oped in  the  meantime.  As  has  been  suggested,  you  might  take 
the  valuation  of  the  property  as  shown  by  the  last  United  States 
census.  That  would  be  very  well  if  it  was  strictly  accurate, 
but  of  course  you  are  all  aware  that  it  is  not;  and,  even  if  it  be 
accurate,  there  have  been  many  changes  in  the  valuation  of 
property  since  it  was  taken,  and  if  a  Board  of  Equalization 
should  adopt  those  valuations,  they  would  come  in  direct  con- 
flict with  the  constitutional  provision,  which  declares  that  the 
taxes  shall  be  equal  and  uniform,  because  you  have  lost  sight 
of  the  changes  that  have  taken  place  in  the  meantime  in  valua- 
tions. Of  course,  you  say,  the  committee  are  bound  to  meet 
that  question  some  way.  They  will  have  to  come  te  that  ques- 
tion sooner  or  later.  If  you  are  going  to  make  the  Governor, 
Secretary  of  State,  and  one  or  two  other  men  a  Board  of  Equal- 
ization, you  will  have  to  give  them  something  to  go  by.  It  i^ 
impracticable  to  suppose  that  the  Governor  can  get  information 
in  regard  to  the  value  of  property  through  the  State.  In  other 
words,  it  seems  to  me  that  this  committee  has  recommended 
changes  that  cannot  be  carried  out,  because  they  are  entirely 
impracticable,  and  that  they  have  lost  sight  of  the  constitutional 
requirement  that  the  taxes  shall  be  equal  and  uniform,  and  lost 
sight  of  the  physical  fact  that  there  are  changes  in  values. 
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C\   F.  Vance, — I  move   that  we  non-concur  in   the   recom- 
mendation. 

Motion  seconded. 

«Z.  H.  Savage, — If  I  have  not  considered  this  question  care- 
fully and  candidly,  it  is  not  because  I  have  not  had  the  oppor- 
tunity so  to  do.     I  suppose  it  is  known  to  some  of  you  that  I 
have  occupied  the  humble  position  of  chairman  of  the  Com- 
mit tee  on  Ways  and  Means  in  the  House  of  Representatives  in 
the  Legislatures  of  1887  and  1889 ;  and  as  a  standing  member  of 
that  committee,  and  a  member  of  those  two  Legislatures,  I  am 
responsible  for  whatever  wrong  is  now  being  inflicted  upon  the 
people  of  the  State  by  virtue  of  the  present  tax  laws.     In  that 
committee  of  both  Legislatures  we  had  this  question  of  a  Board 
of  Equalization  before  us,  and  the  question  of  who  was  to  com- 
pose  that  board,  and   we   discussed  both   questions,   and  we 
had  a  great  deal   of  trouble   with   them.     We   tried  to  fix  a 
Board  of  County  Equalization,  and  we  fixed  a  board  in  1887  as 
best  we  could  ;  but  when  we  came  to  consider  the  operation  of 
that  board,  in  1889,  it  did  not  work,  and  we  made  many  mate- 
rial alterations  in  the  board  of  1887  in  1889.     I  would  like  to 
see  a  Board  of  Equalization  for  the  State  if  I  could  see  any 
thing  practicable  in  it,  if  we  could  get  a  basis  upon  which  we 
could  act.     We  considered  this  idea,  and  we  could  not  get  any 
thing  that  we  thought  satisfactory  for  the  State.     Therefore 
we  had  to  leave  that  question.     We  had  a  full  discussion  of  it 
during  those  two  Legislatures,  and  we  were  compelled  to  admit 
that  we  were  incompetent  to  form  a  Board  of  Equalization  for 
the  State  satisfactory  to  us,  and  for  the  very  reason  that  we 
could  not  see  any  substantial  basis  upon  which  to  start  our  as- 
sessment of  valuations.     It  is  suggested  that  we  take  the  last 
Federal  census,  the  one  that  is  now  being  taken.     I  will  never 
consent  to  that,  and  I  am  surprised  that  you  ever  should  put 
that  in  your  recommendation.     I  want  the  State  to  attend  to  its 
own  business.     Again,  we  have  no  means  of  enforcing  this  pro- 
vision ;  it  is  utterly  impracticable,  absolutely  so.     This  thing 
of  assessing  property  and  putting  it  upon  the  basis  of  another 
levy  of  taxes  is  impracticable.     It  is  not  only  confusing,  but  it 
would  be  like  the  old  Confederacy,  when  nothing  could  be  en- 
forced.    How  are  you  going  to  enforce  this  provision  ?     Put  it 
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ill  the  hands  of  the  County  Courts?  There  are  a  heap  of  jm 
pie  who  think  County  Courts  should  be  abolished,  althouorl 
do  not  think  that.  Another  thing,  I  know  that  in  spite 
every  thing  that  can  be  done  the  deputy  assessors  will  ass 
one  district  a  little  too  high  and  another  district  a  little  l 
low.  Take  DeKalb  County,  and  the  assessor  might  put  t 
valuations  a  little  too  high,  while  in  Wilson  County  the  as.ses: 
might  put  them  a  little  too  low,  and  the  question  is,  How  s 
you  going  to  prevent  these  unequal  assessments?  The  b 
thing  is  to  let  the  county  assessors  assess  the  property  as  b' 
they  may,  and  although  they  may  put  some  property  too  hi 
and  some  too  low,  what  are  you  going  to  do  about  it?  How  j 
you  going  to  carry  out  tie  suggestions  of  this  recommeiit 
tion ?  Is  the  Governor  going  to  carry  it  out?  I  do  not  thi; 
that  recommendation  is  practicable  myself. 

Before  the  war  the  tax-lists  in  Tennessee  were  $387,000,0(J 
by  the  war,  according  to  Governor  Brown's  message,  we  h 
1115,000,000.  In  that  estimate  I  think  Governor  Brown  i 
eluded  the  negroes,  to  say  nothing,  as  I  understand  it,  of  t 
corn,  w^heat,  money,  mules,  or  other  property  generally.  P< 
haps  we  lost  as  much  more  in  them.  Under  Marks'  admin 
tration  the  assessment  was  $125,000,000.  Under  Hawkii 
administration  we  got  up  to  $220,000,000,  and  under  Bat 
four  years,  by  his  last  message,  we  went  up  to  $224,000,0^ 
$24,000,000  of  which  was  personal  property.  When  that  co: 
mittee  of  that  Legislature  in  1887  met,  there  was  a  crisis  up 
us,  and  Governor  Taylor  had  been  borrowing  money  by  t 
millions  to  meet  the  interest  on  our  public  debt,  and  somethi 
had  to  be  done;  there  was  no  alternative;  therefore  we  cc 
eluded  to  take  the  responsibility,  and  we  adopted  this  Stf 
tax  assessment,  and  it  has  been  successful  and  effectual.  T 
Comptroller  says  that  the  assessment  for  the  present  year  w 
amount  to  $40,000,000  or  $50,000,000  more  than  last  year,  ma 
ing  an  assessed  valuation  of  $370,000,000  subject  to  taxes,  : 
most  reaching  in  volume  the  amount  of  $387,000,000.  T 
State  finances  are  in  a  good  condition,  and  the  assessment 
as  nearly  satisfactory  as  we  can  hope  to  get  it  at  this  time.  < 
course  we  do  not  pretend  to  say  that  it  is  perfect,  but  I  veri 
believe   that   in   the   next   four  years   we   will   have,   in   t 
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State  of  Tennessee,  over  four  hundred  millions  of  taxable 
property. 

Another  thing  that  is  strange  to  me,  and  I  think  it  is  mighty 
poor  policy  to  pursue,  and  that  is  these  little  strips  of  land  that 
lie  around  being  fixed  with  a  lien.  If  I  have  a  mule  or  a  dozen 
cows  they  would  come  and  fix  a  lien  upon  them ;  I  could  not 
sell  a  cow^  or  a  mule.  Do  you  think  that  is  right?  I  could  not 
even  sell  a  fattening  hog  under  that  law.  I  invite  you  to  come 
to  the  Legislature  and  go  to  work ;  do  not  stay  outside,  but 
there  is  where  you  should  go.  There  are  some  things  in  this 
report  that  I  recommend,  but  there  are  a  great  many  others 
that  I  do  not  indorse. 

A.  S.  Cofyar. — I  mov^e  that  we  adjourn  until  2:30  p.m. 

C.   W.  Heiskell. — I  second  the  motion. 

Carried. 
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AFTERNOON   SESSION. 


The  President, — The  Association  will  please  come  to  order. 

Geo.  T,  Fry. — Mr.  President,  before  the  Association  resumes 
the  consideration  of  the  tax-bill,  I  desire  to  present  two  papers 
that  I  have  upon  two  subjects — one  of  general  interest  in  the 
State  and  one  of  particular  interest  to  the  bar.  I  desire  to  pre- 
sent these  papers  with  a  view  of  having  them  read  by  the  Sec- 
retary for  the  information  of  the  Association,  and  then  to  move 
that  they  be  referred  to  a  special  committee  of  three,  and  that 
that  committee  be  requested  to  report  to-morrow  morning,  or 
some  time  during  the  meeting  of  the  Association  to-morrow. 

The  President. — Do  you  wish  to  read  the  paper  now  ? 

Geo.  T.  Fry. — I  will  ask  to  have  the  Secretary  read  these 
papers,  and  that  they  be  referred  to  a  committee. 

The  President. — If  there  is  no  objection,  the  Secretary  will 
read  the  papers. 

The  Secretary  then  read  the  papers  presented  by  Mr.  Fry. 
{See  Appendix.) 

Geo.  T.  Fry. — Now,  in  order  that  we  may  get  these  questions 
before  the  Association,  I  move  that  these  two  papers  be  referred 
to  a  special  committee  of  three,  w^ith  a  request  that  they  report 
to-morrow  morning,  and  I  request  that  I  be  not  one  of  the 
committee,  because  I  cannot  be  here. 

JR.  G.  Brown. — I  second  the  motion. 

Motion  carried. 

The  President.— I  appoint  on  that  committee  Messrs.  J.  B. 
Patterson,  James  Malone,  and  L.  B.  McFarland. 

Win.  Sanford. — In  view  of  the  importance  of  the  paper  read 
by  Mr.  Marks,  I  move  that  that  be  referred  to  a  committee  to 
report  to-morrow  morning. 

Motion  seconded  and  carried. 

The  President. — I  appoint  on  that  committee  Messrs.  Ander- 
son, Neil,  and  Pitts.  Mr.  Heiskell,  who  made  the  report  on 
taxation,  has  asked  that  the  Chairman  request  that  the  discus- 
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siou  upon  his  report  be  postponed  until  he  gets  back  this  after- 
noon or  to-morrow,  he  having  been  compelled  to  be  absent  for 
a  little  time.  If  there  is  no  objection,  we  will  proceed  with  the 
regular  programme  for  this  afternoon.  The  first  upon  the  pro- 
gramme is  a  paper  by  Judge  IngersoU. 

Judge  IngersoU  then  read  a  paper  entitled  "A  Biographical 
Sketch  of  Hon.  John  Netherland."     {See  Appendix.) 

John  A.  Pitts  called  to  the  chair. 

The  President. — The  next  business,  gentlemen,  on  the  pro- 
gramme is  the  report  of  the  Committee  on  Jurisprudence  and 
Law  Reform,  by  S.  P.  Walker,  Chairman. 

S.  P.  Walker. — It  seems  that  almost  since  the  organization 
of  this  Association,  the  Committee  on  Jurisprudence  and  Law- 
Reform  have  occupied  about  the  same  territory  as  the  Commit- 
tee on  Judicial  Administration  and  Remedial  Procedure;  and  I 
find,  since  receiving  the  published  synopsis,  that  such  is  the  case 
now  as  it  has  been  heretofore.  The  first  proposition  has  already 
been  taken  up  by  the  Association  from  the  report  of  the  Com- 
mittee on  Judicial  Procedure;  but  as  it  is  very  short  I  will  read 
it,  regardless  of  the  fact  that  it  has  already  been  acted  upon. 

Mr.  Walker  then  read  the  report  of  the  committee : 

Report  of  the  Committee  on  Jurisprudence  and  Law  Reform. 

To  the  Bar  Association  of  Tennessee: 

Your  Committee  on  Jurisprudence  and  Law  Reform  beg 
leave  to  submit  the  following  report : 

1.  That  some  practical  means  of  securing  an  amendment  to 
the  Constitution  of  the  State,  by  which  its  Supreme  Court  shall 
hold  its  sessions  only  at  the  capital  of  the  State,  should  be 
adopted. 

Such  an  amendment  was  first  recommended  by  the  Associa- 
tion in  1886  and  again  in  1888,  and  your  committee  repeats  the 
suggestion,  in  order  that  the  attention  of  the  bar  and  people 
of  the  State  may  be  called  to  it,  with  the  hope  that  practical 
measures  for  its  enactment  into  a  law  may  be  adopted.  Your 
committee  does  not  undertake  to  suggest  which  of  the  pre- 
scribed methods  for  amending  the  Constitution  should  l)e 
adopted,  but,  so  far  as  the  one  measure  here  suggested  is  eon- 
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ceriied,  they  believe  that  the  least  expensive  would  be  the  most 
practicable,  and  that  therefore  no  Constitutional  Convention  to 
accomplish  this  end  would  be  necessary  or  advisable. 

2.  That  means  should  be  adopted  by  the  Legislature  for  the 
further  relief  of  the  Supreme  Court  of  the  State  by  the  estab- 
lishment of  intermediate  district  courts  of  appeal,  whose  decis- 
ions on  all  matters  of  fact  should  be  conclusive,  if  concurring 
therein  with  the  trial  court.  In  case  of  such  concurrence,  writs 
of  error  thereto  to  take  up  questions  of  law  only  to  the  Su- 
preme Court.  In  law  cases  tried  without  a  jury,  and  in  all 
chancery  cases,  the  facts  to  be  found  specifically,  and  errors  of 
law  only  to  be  assigned  to  the  Supreme  Court  in  case  of  con- 
currence l)y  the  district  court  of  appeals  with  the  trial  court. 
In  case  of  ditt'eronce  with  the  trial  court,  errors  of  law  and  fact 
to  be  specifically  assigned,  with  particular  citations  of  the  rec- 
ord as  now  required  by  the. rules  of  practice  of  the  Supreme 
Court. 

3.  That  a  law  should  be  enacted  authorizing  the  employment 
of  official  and  sworn  stenographers  in  the  trial  of  jury  and 
other  cases  in  which  the  testimony  may  be  delivered  orally, 
either  party  to  have  the  right  to  call  in  such  stenographer,  and 
the  party  calling  him  to  be  bound  to  pay  his  compensation,  but 
u  compensation  fixed  by  law  to  be  taxed  as  a  part  of  the  costs 
of  the  case,  and  recovered  as  other  costs.  The  stenographer's 
report  of  the  testimony,  proof,  charge  of  the  court,  and  other 
proceedings  to  be  the  foundation  of  the  bill  of  exceptions,  sub- 
ject to  revision  by  the  trial  judge.  Your  committee  notes  the 
fact  that  the  Supreme  Court  of  the  State  has  recently  com- 
mended the  practice  of  abridging  the  testimony  in  bills  of  ex- 
ception. That  this  practice  would  largely  lessen  the  labor  of 
that  court  is  quite  ai)i)arent,  but  in  most  cases  it  would,  in  the 
judgment  of  the  committee,  be  impracticable  under  our  present 
system.  Under  the  present  system  the  question  would  at  once 
arise,  Who  is  to  do  the  abridging?  Doubtless  in  the  process  of 
curtailment  the  attorneys  representing  the  opposing  suits  would 
rarely  agree,  and  would  almost  inevitably  be  involved  in  un- 
seemly and  unpleasant  wrangles  and  differences,  both  before 
and  with  the  court,  as  to  the  proper  abridgment  to  go  to  the 
appellate  court.     On  the  other  hand,  if  the  testimony  should 
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be  taken  in  full  by  an  official  stenographer,  the  practice  of 
abridging  could  be  safely  indulged,  with  the  condition  that 
either  party  dissatisfied  with  the  abridgment  might  take  up  the 
testimony  in  full  upon  the  point  of  difterence  involved,  the  cost 
of  such  full  transcript  to  be  taxed  as  the  appellate  court  might 
determine.  At  all  events,  in  the  judgment  of  your  committee, 
a  full  and  verbatim  report  of  the  testimony  in  the  records  of 
the  trial  court  would  facilitate  rather  than  hinder  or  embarrass 
the  practice  of  abridgment  as  commended  by  the  Supreme 
Court  of  the  State. 

4.  That  a  law  should  be  enacted  limiting  the  right  of  a  plaint- 
iff", either  at  law  or  in  equity,  to  take  a  nonsuit  or  dismiss  liis 
case  without  prejudice.  It  is  an  old  maxim  of  the  law  that  the 
defendant,  to  be  bound  by  the  judgment  of  the  court,  must  have 
his  day  in  court,  but  that  maxim  means,  as  its  terms  import, 
that  he  is  entitled  to  only  one  day.  Having  one  opportunity  to 
be  heard,  he  must  (satisfactory  explanation  of  non-readiness  be- 
ing wanting)  be  ready  on  the  day  assigned.  If  not  so  ready 
his  case  is  irretrievably  and  finally  lost.  On  the  other  hand, 
the  plaintift',  upon  the  mere  condition  of  paying  the  costs,  is 
not  only  allowed  to  involve  his  adversary  in  all  the  annoyances, 
incidental  losses  and  expenses  that  the  law  does  not  and  cannot 
recognize  in  its  taxation  of  costs,  but  is  also  allowed  to  repeat 
that  operation  as  often  as  he  sees  fit.  In  short,  it  is  clear  that 
plaintiff",  having  the  absolute  right  to  take  a  nonsuit,  has  a 
distinct  advantage  of  the  defendant  that  ought  not  to  be  ac- 
corded to  him.  In  the  judgment  of  your  committee,  the  plaint- 
iff, having  brought  his  case  into  court,  should  have  a  day 
assigned  for  its  trial,  and  should  be  subject  to  the  same  rule  of 
diligence  that  is  applied  to  the  defendant;  and  if  the  defendant 
be  then  ready  for  trial,  the  plaintiflT  should  be  forced  to  try  or 
to  finally  abandon  his  case,  just  as  in  the  reverse  ease  the 
defendant  must  try  or  lose  his  case.  That  one  litigant  should 
have  the  advantage  that  by  present  laws  and  methods  of  practice 
are  accorded  to  plaintiflFs  as  against  defendants  seems  altogether 
unjust,  and  though  the  rule  be  hoary  with  age,  your  committee 
takes  the  liberty  of  recommending  that  by  statute  it  ought  to 
be  changed,  and  the  parties,  in  respect  to  having  a  day  in  court 
for  the  trial  of  their  cases,  put  on  an  exactly  equal  footing, 
without  advantage  to  either  the  one  or  the  other. 
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The  second  proposition  of  this  report  is  submitted  by  Judge 
Williams,  and  is  not  concurred  in  by  the  other  members  of  the 
committee  present. 

The  remainder  of  the  report  the  signers  concur  in. 
Respectfully  submitted, 

S.  P.  Walker,  Chairman^ 
Lemuel  R.  Campbell, 
W.  II.  Washington, 

Committee, 

The  President. — What  will  the  Association  do  with  the  re- 
port? I  believe,  according  to  custom,  the  recommendations  of 
the  report  are  to  be  taken  up  in  order  and  discussed.  What  will 
the  Association  do  with  the  first  recommendation  ?  As  has  been 
announced,  that  matter  has  already  been  acted  upon  by  the  re- 
port of  another  committee. 

M,  M.  NeiL — I  move  that  that  recommendation  be  passed 
and  the  second  one  be  called. 

Motion  seconded  and  carried. 

Luke  E.  Wright, — I  would  like  to  ask  the  chairman  of  that 
committee  if  the  committee  are  of  the  opinion  that  appeals 
should  be  granted  from  these  district  courts  or  intermediate 
courts  to  the  Supreme  Court? 

S.  P.  Walker. — Yes,  that  is  the  purpose  of  the  report.  If 
the  Association  will  pardon  me  for  a  moment,  I  would  like  to 
state  that  the  report  as  read  by  me  is  very  much  abridged.  A 
much  more  elaborate  statement  of  the  whole  matter  is  made  by 
Judge  Williams,  and  if  it  is  the  pleasure  of  the  Association,  I 
shall  be  glad  to  read  the  original  report  or  have  the  Secretary 
do  so. 

.7.  M,  Anderson, — In  order  to  get  that  section  before  the 
house,  I  move  that  we  non-concur  in  that  recommendation. 

Motion  seconded. 

Luke  E,  Wright, — I  would  be  glad  to  have  the  unabridged 
report  read. 

W,  H,  Washington, — That  is  not  the  recommendation  of  the 
committee;  a  majority  of  the  committee  do  not  recommend 
that. 

Luke  JE.  Wright, — I  withdraw  ni}'  request. 
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S,  P.  Walker. — The  recommendation  of  a  single  member  of 
the  committee  was  embodied  in  the  report  which  I  read  as 
chairman.  I  simply  stated  that  part  of  the  report  made  by 
Judge  Williams  was  abridged  in  order  that  his  report  might 
have  the  consideration  it  deserves. 

Baxter  Smith. — It  strikes  me  that,  not  being  strictly  a  part  of 
the  report,  it  is  not  necessary  to  take  any  action  upon  it  at  all. 

Cries  of  question. 

John  H.  Savage. — As  I  understand  it,  the  committee  really 
decided  against  Judge  Williams'  suggestion — that  is,  they  de- 
cided for  no  intermediate  court. 

S.  P.  Walker. — Yes,  sir. 

J.  M.  Anderson. — It  seems  to  me  the  proper  motion  would 
be  to  lay  the  minority  report  on  the  table.  I  understand  this 
is  the  report  of  only  one  member  of  the  committee. 

John  H.  Savage. — I  am  going  to  vote  against  it.  I  under- 
stand that  they  should  have  embodied  Judge  Williams'  sug- 
gestions in  the  body  of  the  report. 

The  President. — The  confusion  undoubtedly  arose  from  the 
fact  of  the  epitomized  statement  of  the  report  published,  which 
appeared  in  the  form  of  a  recommendation  that  such  a  court 
be  established.  I  understand  from  the  reading  of  the  report 
that  the  committee  did  not  concur  in  the  motion  that  was 
made. 

M.  T.  Bryan. — It  seems  to  me  that  the  suggestion  already 
made  covers  the  case;  that  report  is  merely  the  suggestion  of 
one  member  of  the  committee;  that  is  all  there  is  in  the  case, 
and  we  can  just  pass  it  over.  It  is  not  a  recommendation  of  the 
committee  unless  they  see  proper  to  adopt  it.  We  can  simply 
pass  to  the  next  recommendation,  and  I  do  not  see  any  neces- 
sity of  occupying  the  time  of  the  Association  about  it.  I  call 
for  the  reading  of  the  second  recommendation  of  the  report. 

The  President. — I  think  this  question  should  be  noticed  in 
some  way  by  the  Association,  as  it  is  incorporated  in  the  regular 
report  of  the  committee,  even  if  it  is  not  concurred  in  by  a  ma- 
jority of  the  committee. 

Hamilton  Parks. — If  a  motion  would  be  in  order,  I  move  that 
we  strike  that  out  of  the  report  if  it  is  not  recommended  by 
the  committee. 
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Luke  E.  Wright. — I  suggest  it  would  hardly  be  proper  to 
strike  it  out ;  it  would  be  discourteous  to  Judge  Williams. 

G>  N,  Tillman, — I  make  a  motion  in  this  form :  I  move  that 
we  concur  with  a  majority  of  the  committee  in  its  disapproval 
of  the  idea  of  an  intermediate  court. 

Motion  seconded  and  carried. 

Third  recommendation  of  the  committee  read  by  the  Secre- 
tary. 

M,  T.  Bryan. — I  move  that  we  concur  in  that  recommenda- 
tion. 

Motion  seconded  and  carried. 

Fourth  recommendation  read  by  the  Secretary. 

J,  M.  Anderson, — I  move  to  substitute,  in  lieu  of  the  recom- 
mendation, that  the  statutes  of  limitations  be  so  amended  as  to 
prov^ide  that  they  shall  not  be  suspended  in  case  of  a  n\)nsuit. 
I  think  that  will  cover  all  of  the  difficulties  suggested. 

John  H,  Savage. — I  second  that  motion,  and  I  have  this  to 
say,  that  as  a  general  consideration  in  the  enactment  of  laws 
for  lawyers  and  all  persons  who  aspire  to  positions  of  states- 
manship or  to  become  legislators,  this  is  one  very  important 
matter  for  their  consideration.  I  think  we  should  be  very  slow 
to  change  a  rule  of  law  that  has  stood  the  test  of  the  ages,  that 
has  come  down  approved  by  the  wisdom  of  such  men  as  Coke 
and  Blackstone,  and  then  of  the  American  commentators.  I 
think  we  should  be  very  slow  to  change  a  rule  of  law  that  has 
stood  so  long  the  test  of  the  wisdom  of  the  very  best  writers. 
I  do  not  know  that  I  have  ever  seen  any  wrong  in  that  thing 
of  allowing  a  man,  when  he  brings  a  suit,  to  get  out  of  court  the 
best  way  he  can.  If  he  finds  that  he  is  not  ready,  finds  himself 
in  a  condition  that  he  is  not  ready  to  try  his  case  after  he  has 
got  the  jury  sworn,  the  rule  has  been  throughout  the  ages  to 
enter  a  nonsuit.  I  am  a  lawyer  of  fifty  years'  standing,  and 
I  have  never  seen  any  evils  resulting  from  the  rule.  So  far  as 
I  am  concerned,  I  have  never  seen  any  trouble  in  following 
the  rule  laid  down  by  Coke,  Blackstone,  and  Chitty. 

Luke  E.  Wright. — I  think  our  friend  and  distinguished 
brother.  Colonel  Savage,  entirely  overestimates  the  importance 
of  those  old  fogies  he  was  talking  about.  A  modern  Tennessee 
legislator  is  away  ahead  of  them.     But  to  come  to  the  point  of 
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his  position :  Of  course  it  has  great  force,  as  every  thing  he 
says  always  does.  I  may  be  permitted  to  say  that  he  has  been 
extremely  fortunate  if  he  has  never  seen  the  evils  of  allowing 
a  plaintitt'  to  come  in  and  out  of  court  just  as  he  pleases.  For 
my  part,  I  have  not  found  it  so  easy.  Take  a  plaintiff  who 
brings  his  adversary  into  court  unwillingly  and  forces  him  to 
take  a  stand  in  a  matter,  and,  after  he  has  prepared  his  case  for 
trial,  he  finds  that  he  is  probably  whipped,  and  that  his  adver- 
sary is  better  prepared  than  he  thought,  and  that  he  cannot 
take  advantage  of  him.  He  therefore  comes  up  and  dismisses 
his  case,  pays  the  costs,  and  waits  until  his  adversary  can  be 
taken  at  a  disadvantage,  or  as  long  as  he  can  and  be  within  the 
saving  of  the  statute  of  limitations.  This  is  not  right.  This 
is  true  in  law  courts  only.  Lord  Bacon,  in  one  of  his  maxims, 
declares  that  in  courts  of  equity,  whenever  a  suitor  voluntarily 
went  out  of  court  after  issue  had  been  joined  between  the  liti- 
gants, unless  he  went  out  by  the  permission  of  the  court  upon 
a  proper  showing  made,  he  is  forever  barred  from  again 
coming  into  court.  Unfortunately,  our  Chancery  Courts  have 
not  adopted  that  rule..  That  is  the  rule  to-day  in  England; 
they  still  adhere  to  this  rule  in  courts  of  equity,  that  a  plaintiff 
is  not  allowed  to  go  out  of  court  save  by  permission  of  the 
Chancellor,  and  it  is  founded  on  the  old  ordinance  of  Lord 
Bacon,  of  which  I  have  spoken. 

I  had  occasion  some  years  ago  to  investigate  this  very  question, 
rather  elaborately,  in  the  Tennessee  bond  eases.  They  were 
cases  which  involved  a  large  amount  of  money,  and  defendants 
prepared  their  case  at  a  great  expense.  The  plaintiffs  did  not 
like  the  judge,  and  they  wanted  to  go  before  another  judge 
after  they  were  in  court.  Accordingly,  at  the  very  last  moment, 
after  two  years  of  preparation,  when  the  case  was  called,  they 
asked  permission  to  dismiss.  It  struck  me  as  a  monstrous  out- 
rage upon  justice  that  such  a  thing  should  be  permitted.  They 
said  I  had  nothing  to  do  with  it,  but  I  asked  permission  of  the 
court  to  withhold  the  matter  until  I  could  look  into  it.  We 
spent  the  day  in  investigation  as  to  whether  the  court  had  not 
the  power  to  prevent  such  a  monstrosity  being  perpetrated. 
Judge  Hammond  delivered  a  very  elaborate  opinion,  in  which 
he  refused  the  application  of  the  plaintiffs  to  dismiss,  and  based 
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his  opinion  upon  this  ordinance  of  Lord  Bacon,  and  upon 
general  equity  principles.  Unfortunately,  we  have  a  statute 
which  perhaps  changes  the  common  law  rule,  at  least  in  courts 
of  equity ;  that  is  to  say,  it  has  been  the  understanding  of  the 
profession  that  it  is  within  the  power  of  the  litigant  to  experi- 
ment w^ith  his  adversary — to  bring  him  up  to  the  scratch,  and 
see  how  well  he  is  prepared — and  then,  when  he  finds  that  he 
has  perhaps  too  low  an  estimate  on  the  merits,  in  view  of  the 
proof,  and  he  is  not  in  condition  to  try  his  case,  he  steps  down 
and  out,  and  waits  for  a  more  favorable  opportunity.  That 
ought  not  to  be.  There  certainly  should  be  no  reason  which 
gives  the  plaintiff  a  higher  and  better  right  than  is  given  the 
defendant,  merely  because  of  the  position  of  the  parties  in  the 
record.  That  certainly  ought  not  to  control  the  rights  of  the 
parties.  It  not  infrequently  happens  that  a  non-resident  suitor 
will  bring  in  our  State  courts  a  large  number  of  cases  involving 
practically  the  same  question.  When  one  case  is  carried  to  our 
Supreme  Court,  and  the  plaintiff  loses,  he  goes  to  the  trial 
court  and  dismisses  all  of  the  other  cases,  and  then  brings  suit 
in  the  Federal  Court,  which  he  has  a  right  to  do  by  reason  of 
his  non-residence.  He  then  experiments  in  that  court  by  drag- 
ging his  adversary  through  a  long  course  of  litigation,  thus,  in 
effect,  giving  the  non-resident  the  right  to  experiment  in  our 
State  courts,  and,  if  the  result  does  not  suit  him,  have  another 
trial  in  the  Federal  Court.  I  might  instance  various  cases  in 
which  the  plaintiff's  right  to  come  in  and  out  of  court  operated 
as  a  hardship  upon  the  defendants.  I  think  that  the  plaintiff 
ought  sometimes  to  be  allowed  to  go  out  of  court  without 
prejudice,  but  in  such  cases  it  seems  to  me  the  power  should 
be  lodged  with  the  judge  or  Chancellor  to  pass  on  the  applica- 
tion. The  common  law  practice  in  regard  to  dismissal,  it  seems 
to  me,  is  eminently  just  and  wnse,  and  when  you  come  to  think 
of  it  closely,  I  do  not  believe  you  will  reject  it. 

.7.  M.  Anderson. — The  idea  of  my  suggestion  was  this:  I  think 
myself  that  most  of  us  are  aware  of  the  fact  that  the  evils  com- 
plained of  exist,  and  that  lawyers  and  litigants  alike  suffer  from 
it.  I  think  it  ought  to  be  corrected  in  some  way,  but  I  believe 
the  particular  evil  arises  out  of  the  fact  of  that  section  of  the 
Code  which  provides  that  where,  on  a  nonsuit,  a  judgment  or  de- 
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cree  is  pronounced  in  a  case  upon  any  ground  not  conclusive 
of  the  merits,  that  suit  may  be  brought  within  one  year.  In 
other  words,  I  believe  the  root  of  the  entire  evil  lies  in  the 
:4tatute  of  limitations,  that  allows  a  man  to  come  into  court 
a  day  before  it  will  bar  his  right  of  action  and  begin  his  suit, 
and,  after  the  defendants  have  gone  to  the  preparation  of  their 
side  of  the  case,  he  takes  a  nonsuit  and  gets  another  trial. 
Those  evils  are  sufficiently  grave  for  the  defendant  to  demand 
some  rights.  It  seems  to  me  we  can  come  nearer  getting  what 
we  want  by  adopting  the  suggestion  I  made  and  asking  a  repeal 
of  that  section  of  the  Code. 

C.  F,  Vance. — The  logic  of  Mr.  Wright  is  very  good  and 
very  convincing,  but  it  is  not  equal  to  the  logic  of  one  hundred 
years'  experience.  Those  obstacles  no  doubt  exist  just  as  Mr. 
Wright  says,  but  they  existed  one  hundred  years  ago,  and  I  do 
not  know  the  time  when  the  rule  was  different  from  what  it 
is  now. 

Luke  E,  Wright, — It  is  the  law  in  the  English  Chancery  Court 
to-day  and  of  the  Federal  Court. 

C  F.  Vance. — I  do  not  know  any  thing  about  the  English 
Chancery  Court,  but  I  certainly  know  that  in  every  other 
Chancery  Court  the  plaintift'  has  the  right  to  dismiss  his  suit, 
and  I  know  of  no  rule  to  the  contrary.  The  old  common  law, 
that  has  been  handed  down  to  us  for  centuries,  holds  that  the 
plaintiff  can  take  a  nonsuit  under  certain  circumstances,  and 
the  very  fact  that  that  rule  has  been  established  for  so  many 
hundred  years  compels  me  to  doubt  the  wisdom  of  the  resolu- 
tion. I  am  unwilling  to  change  the  old  law.  I  move  to  non- 
concur in  the  resolution. 

./.  H.  Malone. — I  second  the  motion. 

J.  M.  Anderson. — I  withdraw  my  resolution.  I  think  the 
recommendation  should  have  read  as  follows:  "That  a  law 
should  be  enacted  placing  it  in  the  discretion  of  the  court  to 
allow  or  deny  a  dismissal  or  nonsuit  in  all  cases  at  law  or  in 
chancery." 

Lake  E.  Wright. — I  second  the  amendment. 

Luke  W.  Finlay. — I  rise  to  a  point  of  order.  There  is  a 
motion  to  non-concur  before  the  house. 
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The  President. — I  sustain  the  point  of  order.  The  motion 
is  to  non-concur  in  the  recommendation  of  the  committee. 

Motion  carried. 

Tomlinson  Fort. — I  move  that  we  adjourn  until  to-morrow 
morning. 

B.  M.  Estes, — There  was  a  special  committee  appointed,  to 
which  was  referred  the  paper  upon  corporations. 

The  I^resident. — Is  that  committee  ready  to  report  ? 

H.  H,  Ingersoll. — Yes,  sir. 

Tomlinson  Fort. — I  withdraw  my  motion  to  adjourn  if  tlie 
committee  is  ready  to  report. 

R.  F.  Jackson. — The  following  names  have  been  presented 
to  the  Central  Council,  and  they  are  recommended  for  electio?i 
as  members  of  the  Association:  G.  W.  Gordon,  J.  S.  Gallo- 
way, and  T.  J.  Hayes. 

The  President. — If  there'  is  no  objection,  the  gentlemen 
named  will  be  considered  as  members  of  the  Association. 

The  Secretary  then  read  the  report  of  the  committee: 

Report  of  Special  Committee  on  Corporations. 

To  the  Bar  Association  of  Tennessee: 

Your  committee,  to  whom  was  referred  the  suggestions  sum- 
marized in  the  paper  of  W.  B.  Swaney,  Esq.,  on  statutory 
charters  in  Tennessee,  beg  leave  to  submit  the  following  re- 
port: 

First.-  The  committee  had  heard  with  pleasure  the  reading 
of  the  paper,  and  were  impressed  with  the  propriety  of  many 
of  the  suggestions  made  by  the  writer,  and  approved  their  gen- 
eral tendency,  being  well  satisfied  that  our  statutes  in  regard 
to  private  corporations — as  well,  indeed,  as  to  most  other  sub- 
jects— need  revision  or  codification.  They  are  not  persuaded, 
however,  that  the  evils  aimed  at  would  be  reached  by  the 
methods  suggested  ;  nor  are  they  sure  that  they  are  so  great  as 
to  demand  the  organic  attention  and  action  of  this  Association. 
And  in  view  of  the  reports  of  standing  committees,  calling  for 
legislative  reform  on  more  important  subjects,  and  the  greater 
probability  of  accomplishing  our  object  by  restricting  the  num- 
ber of  our  suggestions  and   concentrating  our  powers  upon 
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them,  this  committee  does  not  recommend  any  formulated  call 
upon  the  Assembly  for  legislation  in  this  particular. 

Second. — The  committee,  however,  approves  the  suggestions 
numbered  five,  six,  and  seven,  with  the  modification  of  number 
six  so  that  semi-annual  statements  may  be  made  over  the  sig- 
natures of  a  majority  of  the  directors,  and  that  the  clause  au- 
thorizing inquisition  by  a  grand  jury  be  stricken  out. 

Henry  H.  Ingersoll, 
Jordan  Stokes, 
Luke  E.  Wright, 
M.  T.  Bryan, 
John  Ruhm, 

Committee, 

For  myself,  I  recommend  that  the  Association  adopt  the  sug- 
gestion numbered  four,  for  the  reason  that  I  do  not  think  that 
merchandizing  in  Tennessee  needs  the  stimulus  of  non-liability 
oifered  b}'  incorporation  acts,  and  that  personal  liability  should 
remain  as  the  basis  of  commercial  security  and  confidence. 

Henry  H.  Ingersoll. 

The  President. — What  will  the  Association  do  with  the  re- 
port of  the  special  committee? 

•7.  A.  Cartwright. — I  move  that  the  Association  concur  in  the 
report  of  the  special  committee. 

Motion  seconded  and  carried. 

John  H.  Savage. — This  is  the  second  time  I  have  attended 
these  meetings,  and  I  am  not  sure  that  I  will  stay  here  until 
to-morrow.  If  I  have  read  your  reports  aright,  the  Legislature 
has  not  recognized  any  of  your  work  or  done  any  work  for 
you.  I  desire  to  ask,  How  are  you  going  to  get  the  Leg- 
ishiture  to  work  for  you?  I  believe  in  work,  but  it  does  not 
i^eem  like  any  of  these  men  who  are  so  wise  are  willing  to  go 
to  work  there.  There  are  a  great  many  things  connected  with 
the  Legislature  of  Tennessee  that  I  have  tried  to  correct  while 
I  have  been  there;  but  I  have  found  that  the  outside  and  in- 
side powers  are  a  great  deal  stronger  than  I  ever  expect  to  be. 
I  find  a  lot  of  the  members  are  riding  upon  free  passes,  and  I 
do  not  believe  you  can  get  any  good  out  of  a  Legislature  that 
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will  accept  a  free  pass.  The  lirst  thing  to  do  is  to  try  and  get 
a  lot  of  morals  into  this  thing.  I  have  very  little  hope  of  ever 
doing  any  thing  until  you  put  a  higher  grade  of  morals  upon 
the  Legislature;  and  I  make  this  suggestion  because  I  hold 
nothing  good  in  this  life  that  has  not  back  of  it  a  solid  moral 
foundation.  I  think  you  had  better  look  around,  and  see  how 
you  are  going  to  do  any  thing. 

The  President. — I  will  state  for  the  information  of  Colonel 
Savage  that,  while  we  may  not  be  able  to  perform  any  thing, 
still  we  will  take  steps  in  that  direction.  At  the  proper  time  a 
motion  will  be  made  looking  to  the  appointment  of  a  special 
committee,  and  that  committee  will  draft  such  laws  as  we  shall 
approve,  and  they  will  be  in  charge  of  a  committee  to  bring 
these  matters  before  the  Legislature. 

Adjourned  to  Friday,  at  10  a.m. 
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THIRD  DAY— MORNING  SESSION. 


Friday,  July  11,  1890. 

The  President. — The  Association  will  please  come  to  order. 
There  is  a  report  of  a  special  committee,  which  will  now  be 
made  by  Mr.  Malone  as  chairman. 

J.  H,  Malone, — Mr.  President :  The  committee,  composed  of 
General  Heiskell,  Mr.  McFarland,  and  myself,  to  whom  was 
referred  the  two  bills  prepared  by  Colonel  Fry,  of  Chattanooga, 
one  touching  an  amendment  of  the  laws  so  far  as  attorneys' 
fees  are  concerned  and  the  other  with  regard  to  regulating  the 
liabilities  of  masters  for  injuries  done  to  fellow- servants,  have 
been  considered  by  the  committee,  and  our  report  is  as  follows  : 

Mr.  Malone  then  read  the  report  of  the  committee. 

Report  of  Special  Committee. 

To  the  Bar  Association  of  Tennessee: 

We,  your  committee  to  whom  was  referred  the  two  drafts  of 
bills  by  Mr.  George  T.  Fry  to  amend  the  lien  laws  of  the  State, 
and  the  other  with  reference  to  damages  for  injuries  to  fellow - 
servants,  respectfully  report  that  we  have  carefully  considered 
the  proposed  measures,  and  are  not  satisfied  as  to  the  necessity 
or  propriety  of  recommending  their  passage.  We  doubt  the 
propriety  of  this  Association's  assuming  to  recommend  changes 
of  the  law  in  a  great  variety  of  cases  in  which  even  a  general 
concurrence  of  opinion  may  exist,  and  much  less  where  there 
is  great  diversity  of  opinion.  We  fear  such  recommendations 
of  fragmentary  legislation  will  weaken  the  eftect  of  eftbrts  in 
reforms  of  importance  and  undoubted  propriety. 

Joseph  B.  Heiskell,  Chairman, 

L.  B.  McFarland, 

James  H.  Malone. 
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George  T,  Fin/. — I  move  that  the  Association  non-concur  in 
the  report  of  the  committee. 

Motion  seconded. 

George  T,  Fry. — I  move  that  its  consideration  be  postponed 
until  the  regular  order  of  the  day  has  been  disposed  of,  or,  if  it 
will  be  in  order  for  me  to  now  proceed  on  this  motion  to  non- 
concur, I  will  proceed  with  my  argument. 

The  President. — Without  objection,  we  will  proceed  with  the 
regular  order  of  business.  The  first  thing  on  the  programme 
is  a  paper  on  Judge  Folkes  by  Judge  McFarland.  Judge 
Estes,  will  you  please  take  the  chair  ? 

B.  M.  Estes  then  took  the  chair. 

The  President. — The  next  thing  in  order  is  the  paper  on 
Judge  Folkes. 

L.  B.  McFarland  then  read  his  paper  on  Judge  William  C. 
Folkes.     (See  Ajrpendix.) 

The  President. — Without  objection,  the  resolutions  contained 
in  the  paper  of  Judge  McFarland  will  be  ordered  spread  upon 
the  minutes  of  the  Association. 

Kesolutions  on  Death  of  Judge  Wm.  C.  Folkes. 

William  C.  Folkes  was  born  in  Lynchburg,  Va.,  on  June  8, 
1845.  He  joined  the  Lynchburg  Battery  of  the  Confederate 
army  in  1861.  lie  was  severely  wounded  at  the  first  battle  of 
Manassas,  and  afterward  lost  a  foot  at  Malvern  Hill.  Instead 
of  returning  home,  as  he  might  have  done  with  credit  and 
honor  for  the  sacrifice  already  made,  animated  by  the  courage 
and  devotion  which  always  distinguished  him,  he  remained  in 
active  service  until  the  close  of  the  war.  He  graduated  from 
the  law  school  of  the  University  of  Virginia  in  1866,  and  came 
to  Memphis  in  1866.  He  married  Miss  Mary  Wright,  daugh- 
ter of  Judge  Archibald  Wright,  and  practiced  law  in  partner- 
ship with  Judge  Wright,  and  afterward  with  Gen.  Luke  E. 
Wright,  until  he  was  elected  Judge  of  the  Supreme  Court  in 
August,  1886.  He  died  at  the  Gayoso  Hotel,  in  Memphis,  ou 
May  17,  1890. 

In  the  death  of  Judge  Folkes  a  calamity  has  befallen  the 
State.     When  chosen,  four  years  ago,  as  one  of  the  young  men 
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whose  ability  and  physical  energy  were  required  to  clear  the 
docket  of  the  Supreme  Court,  he  seemed,  by  reason  of  his 
vigor,  to  have  the  promise  of  long  life.  He  has  discharged  his 
duty  well.  Each  year's  experience  has  increased  his  efficiency, 
and  with  each  year's  labor  his  reputation  has  grown.  The 
State  had  corao  to  know  him  as  an  able,  faithful  judge,  magni- 
fying his  office,  true  to  its  obligations,  earnest  and  honest  in  his 
work,  and  brilliant  in  the  performance  of  it.  The  Common-- 
wealth  is  bereaved  by  his  death,  and  through  all  her  borders 
feels  the  loss  which  she  has  sustained. 

As  members  of  the  Memphis  bar,  we  take  pride  in  the  honor 
he  has  attained  and  bear  our  full  share  in  the  public  loss.  We 
mourn  the  judge,  but  we  also  mourn  the  friend.  He  was  one 
of  us.  During  almost  a  quarter  of  a  century  he  has  been 
among  us,  growing  from  the  first  flush  of  his  young  manhood 
to  the  age  and  professional  position  which  qualified  him  to  act 
as  Judge  of  the  Supreme  Court  of  the  State.  We  have  known 
him  through  all  these  years.  Our  thoughts  go  back  to  his  first 
coming,  and  linger  upon  our  recollection  of  his  growth.  His  . 
marked  individuality  is  attested  by  the  vividness  of  the  impres- 
sion he  has  left  upon  our  minds.  While  he  lived,  he  grew. 
What  he  was  intensifies  our  conception  of  what  he  might  have 
been.  His  career,  in  what  it  had  accomplished,  gave  full  as- 
surance of  grand  future  development.  We  remember  his  young 
enthusiasm,  his  professional  ambition,  his  earnest  and  diligent 
work.  His  bearing  was  deferential  toward  his  seniors,  genial 
and  polite  among  those  of  his  own  age,  and  always  consider- 
ately kind  toward  his  younger  professional  brethren.  ^We 
recollect  his  fine  face,  ever  glowing  under  the  influence  of  the 
present  mood,  indicating  the  zest  with  which  he  entered  into 
pleasure  or  business.  His  courtly  manner  was  sufl^used  with 
the  spirit  of  manly  courtesy.  We  recall  the  sparkle  of  his  wit, 
the  scathing  of  his  sarcasm,  the  weight  of  his  reasoning,  and 
the  gathered  treasure  of  his  research.  Upon  feature  and  form, 
upon  conduct  and  character,  he  wore  the  impress  of  honor,  in- 
tegrity, and  intellectual  power,  of  gentle  feeling  and  courageous 
action,  of  all  the  blended  qualities  of  noble  manhood  in  the 
strength  of  early  maturity.  The  high  duties  to  which  his  fellow- 
citizens  had  assigned  him  removed  him  from  a  share  in  our 
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professional  activities,  but  did  not  raise  him  above  our  com- 
panionship. He  wore  the  ermine  with  dignity,  bnt  it  did  not 
wrap  him  away  from  our  friendship.  We  honored  him  as 
judge,  but  none  the  less,  having  known  him  so  long  and  so 
well,  we  loved  him  as  a  man. 

Resolved,  That  in  this  new  inroad  upon  our  ranks  we  recog- 
nize that  death  has  indeed  chosen  a  shining  mark.  We  are 
g,ppalled  at  the  suddenness  of  the  visitation.  It  is  hard  to 
realize  that  a  life  so  young,  an  intellect  so  bright,  a  heart  so 
good,  a  judge  so  useful,  a  man  so  full  of  promise,  have  so 
quickly  gone  down  and  been  buried  out  of  our  sight.  He  be- 
lieved in  the  Providence  that  rules  and  orders  as  well  in  life  as 
in  death.  He  held  all  that  he  was  in  sacred  trust,  and  bad 
consecrated  it  all  upon  the  altar  inscribed  by  the  Divine  Sufterer 
with  the  words,  "Thy  will  be  done!"  In  the  presence  of  this 
great  calamity,  our  sorrow  can  only  say,  "Thy  will  be  done  I" 

Resolved,  We  rejoice  that  Tennessee  has  put  the  name  of  W. 
C.  Folkes  upon  its  roll  of  honor.  We  rejoice  that  his  endur- 
ing memorial  is  kept  in  the  archives  of  the  State's  highest 
tribunal,  and  that  his  name  will  thus  go  down  to  coming  gen- 
erations in  the  brilliant  setting  made  for  it  by  himself,  with  no 
film  upon  its  brightness  and  no  spot  upon  its  purity. 

Resolved,  That  as  members  of  the  bar  in  and  from  which  he 
rose  to  distinction,  we  bear  testimony  that  he  was  strong  and 
good,  brave  and  gentle,  honorable  and  honored.  The  loyalty 
to  duty  for  which,  as  a  soldier-boy,  he  sacrificed  a  limb  on 
Malvern  Hill,  animated  every  phase  of  life  until  he  exchanged 
the  ermine  for  the  shroud.  We  cherish  his  memory;  may  we 
emulate  his  example ! 

Resolved,  That  our  sympathy  be  tendered  to  his  wife  and 
relatives,  with  a  copy  of  these  resolutions,  to  be  transmitted 
by  the  secretary  of  this  meeting. 

Resolved,  That  the  Supreme  Court  and  the  courts  of  Shelby 
County,  Tennessee,  be  requested  to  place  these  resolutions  upon 
their  minutes,  and  that  the  chairman  of  this  meeting  appoint 
members  of  the  bar  to  present  them  for  that  purpose. 

U.  W.  Miller,  J.  A.  Taylor, 

T.  B.  TuRLEY,  D.  E.  Myers, 

R.  J.  Morgan,  S.  J.  Shepherd, 

S.  r.  Walker,  Wm.  M.  Smith. 

H.  C.  Warriner, 
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Geo,  T,  Fry, — It  would  seem  that  this  would  be  au  appropri- 
ate place  for  me  to  address  the  Association  upon  the  subject  of 
the  bill  that  has  been  reported  upon  adversely  by  the  committee. 

The  President. — If  there  is  no  objection,  you  may  proceed. 

-R.  F,  Jackson, — The  names  of  F.  S.  Yager,  of  Chattanooga, 
and  J.  A.  Turley,  of  Athens,  have  been  handed  to  the  Central 
Council,  and  the  same  are  recommended  for  membership. 

The  President. — Without  objection,  under  our  Constitution, 
these  names  will  be  added  to  our  roll  of  members. 

Geo.  T.  Fry. — In  coming  before  you  to  speak  very  briefly 
upon  these  matters  that  I  have  thought  wise  to  call  to  the  at- 
tention of  the  Tennessee  Bar  Association,  I  desire  to  say  to 
you  that  I  have  the  profoundest  reverence  for  my  Lords  Bacon 
and  Coke  and  the  great  fathers  of  the  common  law,  coming 
on  down  through  Blackstone,  and  in  the  presence  of  this  grand 
system  of  jurisprudence  I  uncover  my  head,  and  bow  with  pro- 
found reverence  when  I  come  within  the  portals  of  that  grand 
structure  which  has  been  the  growth  of  centuries.  It  should 
be  borne  in  mind,  however,  that  the  world  has  grown  vastly  in 
all  its  relationships  since  the  days  of  the  fathers  of  the  common 
law.  It  may  be  truly  stated  that  so  far  as  commerce  is  con- 
cerned, that  so  far  as  manufactures  are  concerned,  that  so  far  as 
great  internal  improvements  are  concerned,  they  have  been 
born  since  Coke  and  Bacon  died.  There  were  no  gigantic 
works  of  internal  improvement  in  the  days  of  the  fathers.  The 
commercial  forces  of  the  country  were  restricted  to  the  smallest 
kind  of  a  compass,  and  the  vast  commerce  of  the  world  that  is 
now  floated  upon  the  bosom  of  the  waters,  and  transported  over 
long  lines  of  railroad,  was  then  a  thing  unknown  and  unthought 
of.  Mining  was  in  its  incipiency.  Manufacturing  was  crude 
in  every  detail  and  in  every  department.  Railroading  was  a 
thing  absolutely  undreamed  of.  Telegraphs  and  telephones 
were  things  that  would  have  startled  the  imagination  of  any 
man  to  whom  they  might  have  been  suggested  in  that  day  and 
time.  Therefore,  gentlemen,  what  was  necessary,  and  what 
was  all-sufficient  for  the  protection  of  the  masses  in  the  days  of 
the  beginnings  of  the  common  law,  is  to-day  wholly  insufficient. 
The  growth  of  society,  the  growth  of  business,  the  growth  of 
great  interests  all  over  this  land  have  made  it  necessary  that 
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the  common  law  should  be  invaded  in  many  of  its  departments, 
and  man}'  of  its  provisions  should  be  enlarged.  The  law 
between  master  and  servant  as  known  to  the  common  law,  and 
as  in  force  to-day  in  this  commonweatlh,  had  its  origin,  had  its 
birth,  and  had  its  growth  at  a  day  and  time  when  each  common 
employe  or  fellow-servant  was  immediately  under  the  eye  of 
his  co-employe;  so  that  if  the  danger  came  as  the  result  of  a 
common  venture,  the  employes  that  were  in  sight  each  of  the 
other  could  escape  the  threatened  danger.  And  if  an  em- 
ploye was  put  along  side  of  another  to  work,  it  was  one 
generally  alike  skilled  and  competent,  one  who  could  pro- 
tect himself  against  the  carelessness  or  negligence  that  might 
arise  from  the  improper  conduct  on  the  part  of  a  co-employe. 
This  is  not  the  condition  of  things  to-day.  With  these  gigantic 
operations  of  mining,  and  milling,  and  railroading  all  over  our 
land,  an  employe  in  his  employment  is  thrown  with  good  men 
and  incompetent  men.  The  result  has  been  that  we  find  integrity 
and  sobriety  and  competency  intermingled  with  carelessness, 
negligence,  drunkenness,  and  incompetency. 

Is  there  any  gentleman  living  upon  the  face  of  the  earth  that 
can  give  me  a  sound  reason  why  I,  as  an  employe  of  a  corpora- 
tion for  instance,  shall  be  condemned  because,  forsooth,  some 
other  man,  perhaps  an  employe  of  the  same  corporation,  has 
violated  his  duty,  and  brought  death,  suffering,  and  maiming 
upon  me?  I  know  the  answer  in  common  law  to  this  proposi- 
tion, but  I  submit  to  the  candor  and  intelligence  of  gentlemen 
everywhere  that  the  answer  is  insufficient.  Of  course  I  under- 
stand this  is  not  a  legislative  body,  but  I  have  prepared  this 
bill  and  brought  it. here  and  submitted  it  to  this  Bar  Associa- 
tion as  an  innovation  upon  the  common  law,  because  I  thought 
this  was  a  proper  time  and  occasion  when  this  question  might 
receive  a  lodgment  in  the  minds  of  thinking  men,  and  that  it 
might  work  out  a  proper  and  correct  solution.  By  the  rules  of 
the  common  law,  if  Jones  and  Smith  are  engaged  in  the  same 
work,  under  the  same  employer,  and  Jones  becomes  careless, 
idle,  or  drunk,  and  improperly  performs  his  duty,  and  kills 
Smith,  the  employer  is  not  responsible.  That  is  the  iniquitous 
rule  of  the  common  law,  and  the  reason  for  the  rule  is  that  they 
were  common  employes,  or  were  working  under  a  common 
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employer — that  is  to  say,  they  were  fellow-servants,  and  it  was 
the  business  of  Smith  to  watch  over  Jones  and.  see  that  he  did 
his  duty  ;  and  if  he  did  not,  the  employer  would  not  be  responsi- 
ble, unless  it  further  appears  that  the  employer  was  careless  and 
negligent  in  the  employment  of  Jones.  I  say  that  rule,  which 
may  have  been  sufficient  in  the  early  days  of  the  common 
law,  is  inadequate  at  this  day  and  time ;  and  to  say  that  that 
rule,  as  established  at  the  time  it  was  established,  is  sufficient 
to  meet  the  evil  that  is  broadcast  all  over  this  land,  is  simply 
out  of  the  question.  I  do  not  think  those  who  know  me  will 
accuse  me  of  making  very  rash  statements,  but  I  declare  to  you 
upon  my  honor  as  a  gentleman  that  I  verily  believe  more  mur- 
der has  been  comniitted  in  the  State  of  Tennessee  in  the  last 
six  months  by  the  criminal,  outrageous  negligence  of  co-em- 
ployes than  there  have  been  homicides  committed  in  other  States 
where  a  rule  like  this  I  propose  prevails.  Within  the  last  six 
months  the  newspapers  have  fairly  teemed  with  accounts  of  the 
most  startling,  outrageous  collisions  of  railroad  trains,  where 
the  collision  was  brought  about  solely  by  the  wanton  careless- 
Jiess  and  negligence  of  the  fireman,  the  engineer,  the  brake- 
man,  or  the  conductor  upon  the  train.  Take  a  railroad  en- 
gineer, with  his  crew  of  fireman,  brakemen,  and  conductor;  he 
starts  from  Nashville  on  schedule  time.  With  orders  from  the 
master  of  trains,  he  starts  down  the  main  line,  drawing  a  pas- 
senger train;  he  observes  every  rule  of  the  company;  he  runs 
upon  schedule  time;  he  does  nothing  that  he  ought  not  to  have 
done,  and  he  left  nothing  undone  that  he  ought  to  have  done,  to 
bring  his  train  of  precious  freight  across  these  mountains,  sta- 
tion by  station.  Another  man  starts  out  at  the  same  hour  from 
Chattanooga  to  Nashville  with  his  engine  and  crew,  and  his  fire- 
man, and  liisfreight  of  human  beings ;  and  with  his  schedule  in  his 
hands,  and  his  orders  from  the  master  of  trains,  he  starts  to  meet 
the  other  man  coming  from  Nashville.  Regardless  of  the  duties 
imposed  up  him  by  the  instructions  he  has  received  from  the 
master  of  trains,  he  becomes  careless  and  negligent,  and  gets 
otF  of  schedule  time,  and  fails  to  side-track  his  train  where  he 
should,  and  the  man  who  is  coming  in  at  full  speed  on  proper 
time  supposes  this  other  train  to  be  where  it  should  be — where 
they  are  to  pass.     Without  a  moment's  warning  the  two  trains 
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are  hurled  together,  and  perhaps  the  whole  of  the  innocent  crew- 
are  killed  or  wounded,  and  many  of  the  passengers  are  dashed 
into  eternity.  While  the  passengers  who  are  maimed  or  killed 
are  entitled  to  relief,  in  the  way  of  damages  against  the  rail- 
road company,  yet  the  fireman,  the  engineer,  the  conductor,  or 
the  brakeman,  who  were  on  the  train  where  the  employes  were 
innocent — as  much  so  as  the  passengers  who  are  hurt — have  no 
redress  simply  because  their  injury  came  upon  them  by  the 
negligence  of  a  co-employe. 

I  say  that  is  unjust,  iniquitously  unjust,  because  the  man  run- 
ning his  train  from  Nashville  to  meet  the  train  from  Chatta- 
nooga had  no  more  control  or  influence  over  the  man  running 
his  train  from  Chattanooga  than  I  had  over  the  man  in  Xash- 
ville.  It  is  true  they  were  in  the  employ  of  the  same  company. 
One's  duty  is  to  be  in  Chattanooga  to-night  and  the  other  to  be 
in  Xashville  to-night;  their  business  is  to  pass  each  other  mid- 
way between  Chattanooga  and  Nashville;  neither  has  the 
power  to  exercise  any  influence  or  control  over  the  other;  he 
has  no  power  to  discharge  him,  even  if  he  sees  that  he  is  not 
performing  his  duty.  Therefore,  I  say  to  hold  the  innocent 
employe  responsible  on  account  of  the  negligence  of  a  co-em- 
ploye, over  whom  he  has  no  power  to  even  suggest  care 
and  caution,  is  a  prime  iniquity  that  civilization  ought  not 
to  tolerate.  It  may  be  stated,  with  some  degree  of  force, 
that  it  is  a  hardship  to  make  the  railroad  company  liable 
on  account  of  the  negligence  of  a  fellow-servant  for  the  killing 
of  another  fellow-servant.  Suppose  it  is  a  hardship.  lu  the 
name  of  all  that  is  human,  if  the  hardship  must  fall,  where 
shall  it  fall?  Where  can  it  with  the  most  grace  fall?  Upon 
the  poor  employe  who  has  lost  his  arm  or  his  foot  or  his  life, 
and  whose  wife  and  children  are  dependent  upon  his  labor  for 
a  support,  or  upon  the  employer  who  is  more  able  to  stand  the 
loss?  The  common  sense  of  justice,  it  seems  to  me,  would  say 
that  this  hardship  should  fall  upon  the  i>erson  that  is  to  some 
extent  responsible  for  the  hardship,  upon  the  person  who  is  best 
able  to  bear  the  responsibility,  to  bear  the  loss. 

This  proposed  legislation  is  not  leveled  particularly  at  rail- 
road companies.  The  same  argument,  with  the  same  strength 
and  the  same  degree  of  force,  may  be  applied  to  mining  corn- 
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panies,  rolling-mills,  and  blast-furnaces,  and  all  the  large  in- 
dustries where  vast  numbers  of  men  are  engaged  in  their 
service,  and  where  one  employe  cannot  exercise  a  restraining 
influence  and  control  over  the  other.  In  the  county  of  Hamil- 
ton there  are  thousands  and  thousands  of  men  in  the  em- 
ploy of  railroad  companies,  street  railroad  companies,  electric 
light  companies,  in  rolling-mills,  blast-furnaces,  planing-mills, 
and  other  branches  of  manufacturing;  and  it  is  of  supreme  in- 
terest to  this  large  class  of  our  citizens  for  this  question  to  be 
raised  in  the  minds  of  all  Tennessee  lawyers  and  legislators 
and  to  be  settled. 

I  want  to  say,  furthermore,  that  if  this  is  new  legislation  for 
Tennessee,  it  is  not  in  her  sister  States,  where  it  has  been 
adopted  with  exceedingly  satisfactory  results.  This  is  the  leg- 
islation in  Georgia,  and  has  been  as  far  back  as  1855,  when  a 
smash-up  took  place  between  Atlanta  and  Macon.  A  case 
growing  out  of  it  was  brought  to  the  Supreme  Court  of  Geor- 
gia. This  legislation  grew  out  of  that  case,  and  it  has  been 
enlarged  from  time  to  time  until  the  paper  I  here  offer  eni- 
bodies  in  a  measure  the  entire  legislation  and  the  Supreme 
Court  decisions  in  Georgia  on  this  most  vital  and  important 
question. 

I  repeat  that,  in  my  opinion,  more  murders  have  been  com- 
mitted in  Tennessee  in  the  last  six  months  as  a  result  of  the 
willful,  gross,  outrageous  carelessness  on  the  part  of  co- 
employes  than  there  have  been  homicides  committed  in  the 
State  of  Georgia  for  twenty  years,  where  that  legislation  is  in 
force.  There  must  be  a  reason  for  it;  there  must  be  some  cause 
for  it.  You  cannot  trace  the  cause  to  the  superior  railroad  beds 
in  that  country,  to  the  superior  motive  power,  to  the  superior 
equipment,  to  superior  engines;  you  cannot  do  that,  for  the 
railroads  down  there  are  no  better  constructed  than  the}'  are 
here.  What  is  the  reason  that  you  see  so  many  head-end  col- 
lisions, and  an  engineer,  a  fireman,  a  brakeman,  a  conductor, 
or  some  passengers  killed  and  large  amounts  of  property  de- 
stroyed? It  is  a  matter  that  has  become  so  common  in  this 
State  that  we  are  not  at  all  surprised  to  pick  up  a  newspaper  in 
the  morning  and  see  an  account  of  a  railroad  collision  and  num- 
bers of  men  killed  or  wounded  as  the  result.     The  absence  of 
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these  collisions  in  Georgia  must  be  because  of  this  legislation, 
and  because  the  master  is  held  accountable  for  the  negligence 
of  his  employes,  and  for  the  negligence  of  a  co-employe ;  and 
if  an  employe  is  injured  by  reason  of  the  negligence  of  a  co- 
employe,  the  master  is  held  responsible  for  the  injury  thus  in- 
flicted. It  has  had  the  effect  to  make  the  railroad  officials  more 
careful  in  the  selection  of  their  engineers,  in  the  selection  ot 
their  conductors  and  brakemen,  and  all  their  employes.  ,  It 
makes  them  exercise  a  careful  control  and  watch  over  every  de- 
partment of  their  business. 

(gentlemen,  on  one  Sunday  morning,  three  men — one  en- 
gineer, one  fireman,  and  one  brakeman — lay  dead  in  the  car- 
shed,  right  here  in  Chattanooga,  as  the  result  of  one  railroad 
train  being  oft*  schedule;  and  the  men  who  were  dead  were  on 
the  train  that  was  doing  its  duty.  On  that  day,  there  ^vas  at 
the  houses  of  this  firenian,  this  engineer,  and  this  brakeman, 
weeping  widowhood,  and  orphanage,  deprived  of  food,  raiment, 
and  a  home,  or  the  means  of  getting  them,  and  yet  you  stand 
here  and  tell  me  that  the  common  law  is  a  sufficient  protection 
to  these  people,  and  that  because  this  death  and  suffering  came 
upon  these  people  and  these  families  through  the  carelessness 
of  a  co-employe,  that  these  widows  and  these  orphan  children 
shall  suffer  and  cry  for  bread,  while  the  master  stands  up  and 
says  he  is  not  liable  for  injury  to  an  employe  occasioned  by  the 
fault  of  a  co-employe.  I  say  that  it  is  a  shame  that  cries  out 
to  high  heaven  for  redress.  Whether  this  paper  should  have 
been  produced  in  this  Association  is  a  matter  that  I  am  not 
speculating  about  at  all.  The  purpose  of  the  paper  is  to 
awaken  in  the  minds  of  the  thinking  men  of  the  community — 
in  the  minds  of  that  large  class  of  good  men  in  the  community, 
who  would  receive  the  benefit  from  this  class  of  legislation — a 
thought  as  to  whether  they  would  favor  any  thing  of  this  kind; 
and,  further,  that  it  may  be  discussed,  that  it  may  be  thought 
of,  that  all  may  see  whether  or  not  the  protection  that  certainly 
ought  to  be  thrown  around  that  large  class  of  our  citizens  can 
be  obtained  under  our  present  system  of  laws. 

A.  S,  Coh/ar, — Suppose  a  railroad  company  employs  two 
brakemen,  and  in  employing  them  it  looks  into  their  general 
character  and  finds  it  satisfactory,  and  afterward  sends  them 
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out  on  a  train.  Then,  so  far  as  the  company  is  concerned,  it  has 
(lone  its  duty  in  employing  them.  They  start  out  upon  the 
train,  and  one  of  the  brakemen,  without  any  knowledge  on  the 
part  of  the  other  brakeman,  gets  oif  his  train  and  leaves  it,  and 
the  other  man  is  killed  by  reason  of  his  getting  oft*.  Where  is 
there  any  wrong  on  the  part  of  the  railroad* company  ? 

Geo,  T,  Fry, — I  will  show  you :  In  the  first  place,  the  brake- 
men  have  a  common  superior  in  the  person  of  a  conductor;  if 
that  conductor  has  permitted  that  brakeman  to  get  oft*  without 
the  knowledge  of  the  other  one,  that  is  negligence  on  his  part. 
The  brakeman  is  under  the  direction,  under  the  control,  under 
the  management,  and  under  the  power  of  the  conductor,  and  if 
the  case  you  speak  of  were  to  happen,  and  that  conductor  did 
not  discover  that  it  had  happened,  and  drives  his  train  along 
and  blunders  into  the  Other  and  produces  death,  I  say  that  the 
railroad  company  are  criminals.  That  is  one  answer.  Xow 
the  other  answer:  Suppose  the  brakeman  had  jumped  off  his 
train  while  it  was  in  full  motion  between  stations,  of  course  it 
would  have  been  impossible  for  the  conductor  to  have  supplied 
his  place,  and  then  damage  should  come  as  the  result  of 
this.  Where  is  the  railroad  company  responsible?  you  ask. 
I  take  it  that  this  is  the  strongest  possible  case  that  can 
be  put,  and  I  think  I  have  correctly  stated  the  inquiry  of  the 
distinguished  gentleman.  I  say  that  is  the  strongest  possible 
case  you  could  put  in  favor  of  the  railroad  company.  If  that 
condition  of  things  existed,  then  the  loss  must  fall  upon  one  of 
two  innocent  persons,  and,  in  the  name  of  all  that  is  just,  where 
shall  it  fall? 

A.  S.  Colyar.-^Theu  you  want  to  piit  it  upon  the  railroad 
company  because  it  is  the  better  able  to  bear  it? 

Jos.  G.  Branch. — Is  it  not  a  fact  that  railroads  support  more 
people  than  any  other  corporations  ? 

Geo.  T.  Fry. — Possibly ;  I  do  not  know. 

T.  K.  Young. — If  you  were  employing  two  men  in  a  brick- 
yard, and  one  gets  drunk  and  falls  down,  and  by  so  doing, 
kills  the  other,  do  you  think  you  would  be  guilty  of  murder, 
and  that  you  ought  to  be  held  responsible  for  the  killing? 

Geo.   T.  Fry. — Xo,  sir;  I  might  not  be  guilty  of  murder. 

T.  K.  Young. — Do  you  think  you  ought  to  be  held  person- 
ally responsible? 
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Geo.  T,  Fry.—Ye&y  sir. 

A.  S.  Colyar. — The  proposition  discussed  is  one  that  has 
been  considered  by  every  Supreme  Court  in  the  United  States. 
There  is  not  a  State  in  this  Union  where  the  Supreme  Court 
has  not  considered  this  question,  with  absolute  power  con- 
ferred upon  it  by  the  common  law  to  change  the  rule 
if  they  see  proper;  and  if  there  is  a  single  State  in  the 
Union  that  has  gone  to  the  extent  that  the  gentleman  seems  to 
insist  upon,  I  am  not  aware  of  it,  after  a  very  careful  and  thor- 
ough examination.  The  Supreme  Courts  of  every  State  in  this 
Union  have  recognized  this  principle — the  principle  that  he 
proposes  now  to  change — as  being  sound  and  right.  I  go  to 
the  extent  of  holding  a  corporation  liable  if  it  is  guilty  of  the 
least  negligence  in  the  employment  of  its  agents,  and  I  say  our 
courts  do  that.  But  when  there  is  no  negligence,  no  wrong, 
and  an  accident  comes,  you  might  make  any  number  of  stat- 
utes as  broad  as  the  gentleman  insists  upon,  and  the  courts 
would  disregard  them  because  so  unreasonable.  I  am  un- 
willing to  go  to  the  extreme  of  saying  that  we  will  hold  rail- 
road companies  rovsponsiblc  simply  because  they  are  able  to 
pay. 

Cries  of  question. 

Motion  to  non-concur  lost. 

Hamilton  Parks, — I  move  that  the  report  be  adopted. 

Motion  seconded  and  carried. 

J.  M.  Anderson. — If  I  am  in  order,  I  have  a  report  as  a 
member  of  a  committee  appointed  yesterday,  that  I  desire  to 
submit. 

The  President. — I  will  state  to  the  gentleman  that  we  have 
a  matter  that  came  over  from  yesterday  that  should  be  taken 
up.  However,  if  there  is  no  objection,  the  Association  will 
hear  the  report. 

The  report  on  Mr.  Marks'  paper  was  then  read  by  Mr.  An- 
derson. 

Report  of  Special  Committee   on  Jurors. 

To  the  Bar  Association  of  Tennessee : 

Your  committee,  to  whom  was  referred  the  paper,  "Sug- 
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gested  Improvement  in  the  Selection  of  Jurors,"  submit  the 
following  report: 

They  agree  with  the  conclusion  reached  in  the  paper  that 
some  reform,  some  change  in  the  manner  of  selecting  jurors,  is 
demanded  for  the  due  administration  of  justice^and  that  this 
demand  is  more  pressing  in  the  city  than  in  the  country  courts; 
that  the  chief  evil  complained  of  is  the  selection  of  men  who 
are  either  unworthy  or  incompetent;  but  they  do  not  believe 
that  the  scheme  proposed  by  the  author  of  the  paper  will  af- 
ford the  desired  relief.  The  whole  trouble  arises  out  of  the 
fact  that  jurors  are  so  often  appointed,  not  on  account  of  any 
qualifications  they  may  possess  as  jurors,  hut  because  they  are 
worthy  subjects  of  public  charity,  or  because  of  political  influ- 
ence and  service,  and  sometimes  because  they  are  approachable 
and  purchasable.  It  is  evident  that  this  evil  cannot  be  cured 
unless  treated  at  its  source.  The  fault  is  with  theappointing 
power.  Therefore,  the  committee  suggests  that  in,at  least  the 
more  populous  counties  of  the  State,  the  entire  system  for  the 
selection  of  jurors  be  repealed,  and  that,  instead  thereof,  a  law 
be  passed  empowering  Circuit  and  Criminal  Judges,  in  all 
counties  of  more  than  40,000  population,  to  appoint  a  board, 
consisting  oF  three  jury  commissioners,  these  commissioners  to 
serve  for  at  least  one  year;  that  they  be  furnished  with  a  list 
of  the  names  of  all  persons  in  their  respective  counties  appear- 
ing on  the  tax-books  qualified  to  act  as  jurors,  and  from  the  list 
so  chosen,  the  juries  be  selected.  As  the  terms  of  the  city  courts 
are  generally  longer  than  men  who  are  fitted  to  act  as  jurors 
can  serve  w^ithout  a  sacrifice  of  business  interests,  your  com- 
mittee favors  the  suggestion  of  the  paper  that  no  one  set  of 
jurors  should  be  required  to  serve  more  than  two  weeks  in  any 
one  term.  The  committee  believe  that  this  Association  should 
appoint  a  committee  to  draft  a  bill  embracing  the  reform  above 
indicated,  and  to  bring  the  same  before  the  next  session  of  the 
Legislature.  J.  M.  Anderson, 

John  A.  Pitts. 

The  President. — The  report  is  before  the  Association  for  its 
action.     Is  there  any  motion  ? 
/.  J,  Turner. — I  move  that  the  report  be  concurred  in. 
Motion  seconded  and  carried. 
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«/.  J,  Tamer. — For  the  last  three  or  four  meetings  of  the 
Association,  various  propositions  have  been  presented  looking 
to  the  calling  of  a  Constitutional  Convention,  and  bringing 
before  the  Legislature  various  reforms  that  have  been  suggested 
by  the  bar.  Unfortunately,  our  Association  has  turned  out  to 
be  rather  deficient,  so  far  as  bringing  about  reforms  is  con- 
cerned. If  you  pass  resolutions  here  and  formulate  laws,  they 
are  never  brought  before  the  Legislature;  therefore,  with  a 
view  of  getting  this  question  before  the  house,  I  offer  this 
resolution  : 

^'Hcsolred^  That  the  President  of  this  Association  shall  appoint 
a  committee  of  seven  members  of  this  Association  to  prepare 
bills  and  present  them  to  the  next  session  of  the  Legislature, 
embodying  such  measures  as  have  been  approved  and  recom- 
mended at  former  sessions  of  this  body,  or  which  may  be  ap- 
proved or  recommended  at  the  present  meeting." 

J.  H.  Malone. — I  suggest  that  that  be  postponed  until  we  get 
to  miscellaneous  business. 

The  President. — It  will  be  carried  over  without  objection. 
We  have  some  pamphlets  sent  to  the  members  of  this  bar  by 
Walter  B.  Ilill,  of  Georgia,  which  any  of  the  members  can 
have  by  applying  to  the  Secretary.  It  is  an  address  by  L.  E. 
Bleckley,  of  the  Georgia  bar. 

C  TV.  HdskelL — Gentlemen,  I  will  try  and  take  up  as  little 
of  your  time  as  possible.  I  simply  want  to  make  a  few  ex- 
planations, by  permission  of  the  Association,  of  the  scope  of 
the  bill  that  I  tried  to  prepare,  and  then  leave  it  to  the  sound 
wisdom  of  the  bar.  The  first  question  involved  is  this:  A 
State  Board  of  Equalization,  consisting  of  the  Governor,  Sec- 
retary of  State,  and  the  Comptroller.  I  have  no  wish  to 
put  the  Secretary  of  State  or  the  Governor  on  that  Board,  par- 
ticularly; anybody  else  will  do  as  well.  My  only  idea  about 
them  was  that  our  legislators  are  so  very  parsimonious  that 
they  might  hesitate  to  create  new  offices  if  they  involved  any 
additional  expense  to  the  State,  and  I  thought,  as  the  Governor 
had  nothing  to  do  but  sit  there  and  shake  hands  and  pardon  a 
few  criminals,  probably  he  might  attend  to  his  share  of  this 
matter  without  injury  to  his  health. 
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B.  M.  Estes  called  to  the  chair. 

C.  W,  HeiskelL — There  seems  to  be  some  doubt  as  to  the 
constitutionality  of  this  measure  as  regards  the  State  Board  of 
Kqualization.     I  may  be  allowed  to  state  that  such  boards  are 
in  existence  in  twenty-five  States  of  the  Union  with  Consti- 
tutions similar  to  ours.     The  Equalization  Board  commences  the 
first   year  l)y  saying,  for  instance,  that  the  taxable  value  of 
Shelby  County  is  fifty  millions,  of  Davidson  County  fifty  mill- 
ions, of  Hamilton  County  forty  millions,  and  of  Knox  County 
forty  millions.     They  say  of  the   number  of  millions  to  be 
raised  for  the  year  1891,  Shelby  county  must  pay  thirty-five 
thousand,   Davidson    County   thirty-five  thousand,   Hamilton 
County  twenty  thousand,  and  Knox  County  twenty  thousand, 
and  they  send  down  to  these  various  counties  for  a  settlement 
under  that  mandate.     Now,  it  seems  to  me  that  is   perfectly 
coufititutioual.     It  is  perfectly  evident  to  my  mind  that  that 
method  is  strictly  constitutional.     Under  our  present  system 
one  county  is  taxed  at  one  rate  and  another  county  at  another 
rate,  and,  if  my  opinion  goes  for  any  thing,  that  practice  is  en- 
tirely wrong.     The  counties  of  Davidson,  Shelby,  Hamilton, 
and  Knox  will  pay  three-eighths,  possibly  four-eighths,  of  the 
taxes  of  the  State  of  Tennessee  for  the  next  year,  a  much 
larger  proportion  than  they  ought  to  pay.     That  is  not  right ; 
that  is  not  constitutional.     The  taxes  should  be  levied  equally 
throughout  the  State  of  Tennessee.     The  taxes,  as  levied  now 
in  the  State  of  Tennessee,  are  absolutely  without  warrant,  and 
void.     My  friend  from  Nashville  seems  to  think  that  this  act 
will  be  unconstitutional  because  the  values  increase  unequally 
in  the  counties,  and  assessments  would  therefore  be  unequal. 
That  objection  obtains  with  the  same  force  to  the  present  law, 
and  to  every  other  law  that  has   been   passed   in   Tennessee. 
This  assessment  that  is  proposed  stands  upon  the  same  consti- 
tutional basis.     Another  objection  is  made  by  Colonel  Savage. 
He  says  he  never  will  take  the  Federal  census  as  a  basis  of  ap- 
portionment of  taxes  to  the  counties.     There  is  no  sort  of  reason 
why  we  cannot  take  some  other  assessment,  if  you  can  get  an 
impartial  one.     The  only  reason  for  taking  the  Federal  census 
of  1890  for  the  basis  of  the  first  apportionment  was  its  pre- 
j^umed  impartiality.    It  seems  to  me  that  tlie  census  of  1890 
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would  be  more  impartial  than  any  other  basis  upon  which  we 
could  place  our  valuations.  However,  there  is  no  objection  to 
adopting  any  other  basis  that  may  seem  more  feasible.  -But  it 
seems  to  me  that  the  Federal  census  for  1890  will  show  the 
most  impartial  assessment  that  has  ever  been  taken  by  the 
United  States,  and  will  approach  as  near  as  human  insight  can 
approach  to  make  the  valuations  equal  for  the  purpose  of  levy- 
ing the  taxes  upon  the  citizens  of  the  various  counties;  not 
that  the  census  will  give  correct  values  in  the  various  counties, 
but  presumably  impartial  valuations. 

J.  A,  Pitts. — Does  your  bill  contemplate  that  your  Board  of 
Equalization  shall  equalize  the  assessment,  the  original  assess- 
ment, by  the  valuation  of  the  taxable  property  of  the  State,  or 
simply  the  proportion  of  the  State  budget? 

C.  W.  HeiskelL — Yes;  take  the  budget  and  divide  it  between 
the  counties. 

J,  A»  Pitts. — And  in  doing  that,  your  basis  of  valuations  is 
the  census  report  for  the  year  1890  ? 

a  W.  HeiskelL— JJudonhtedly. 

J.  A.  Pitts. — Where  would  that  vary  from  a  direct  levy  made 
by  the  State  as  at  present  ? 

C.  W.  HeiskelL — The  plan  would  be  this:  You  say  Shelby 
County  owns  so  much  taxable  values,  and  Knox  so  much,  and 
so  on.  Now,  when  the  budget  is  placed  before  the  Board  of 
Equalization  they  can  tell  how  much  of  the  State  budget 
Shelby  should  pay,  and  how  much  Knox  should  pay,  and  so  on. 

J.  A.  Pitts. — Would  not  that  accomplish  the  same  result  as 
the  levying  of  an  ad  valorem  tax  upon  Shelby  County  by  the 
State?  Would  it  not  ultimately  reach  precisely  the  same  result 
if  made  up  by  your  present  apportionment? 

C.  W.  HeiskelL — Not  at  all,  for  this  reason.  To  illustrate: 
The  assessors  of  Shelby  County  assess  the  values  at  their  real 
market  value;  the  assessors  of  Knox  assess  at  50  per  cent,  of 
the  market  value.  Now,  on  that  basis,  Shelby  County  pays 
100  per  cent,  more  than  Knox  County  of  the  public  burden. 
On  my  plan  Shelby  County  will  pay  exactly  the  same  propor- 
tion of  the  State  budget  as  Knox  County. 

J,  A,  Pitts. — Who  are  to  make  the  assessments? 

C.  W.  HeiskelL — The  assessors  in  the  various  counties. 
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•/.  A.  Pitts. — How  are  you  going  to  get  j'our  values? 

C.  W.  Heiskcll. — We  start  upon  the  basis  of  the  Federal 
census,  and,  after  that,  the  assessments  by  the  various  assessors. 

G.  N.  Tillman. — Suppose  that  the  assessors  do  not  all  observe 
the  same  rule ;  suppose  the  assessment  in  some  counties  to  be 
at  half  the  valuation,  do  you  base  your  estimates  upon  that 
simply  the  same  as  under  ordinary  circumstances? 

C.  W.  HeiskelL — Not  at  all.  If  any  difficulty  arises  in  a 
county  it  becomes  a  matter  between  the  individuals  of  the 
county,  which,  of  course,  the  County  Board  of  Equalization 
can  adjust.  We  cannot  assume  that  the  assessments  for  the 
various  counties  will  approach  an  absolutely  correct  result. 

G.  N.  Tillman. — I  confess  that  I  do  not  understand  how  you 
are  going  to  arrive  at  a  correct  estimate  for  the  several  counties 
that  would  be  based  upon  the  valuation  of  the  property  if  these 
men  who  make  the  local  assessments  do  not  observe  the  same 
rule  in  fixing  values  upon  property.  How  is  it  possible  to  ar- 
rive at  any  equality  upon  that  basis  ?  It  strikes  me  that  the 
evil  of  this  policy  arises  particularly  from  the  variety  of  assess- 
ments that  will  be  made.  In  one  county  it  will  be  90  per  cent, 
of  the  valuation,  and  in  another  100  per  cent.,  and  in  another 
40  per  cent.,  and  the  question  is,  How  will  you  remedy  that  and 
have  a  uniform  assessment  ? 

C.  W.  HeiskelL — That  is  what  I  am  trying  to  explain.  Here 
is  a  county  that  is  to  raise  forty  thousand  dollars  upon  the  cor- 
rect valuation  as  given  by  the  Federal  census,  and  we  agree 
that  that  will  be  an  impartial  valuation — and  there  is  a  call  for 
fifty  thousand  dollars  from  another  county  upon  what  is  ad- 
mitted to  be  the  settled  estimate  of  such  county.  The  demand 
by  the  State  from  these  counties  is  upon  the  actual  and  absolute 
basis  of  uniformity  as  between  these  counties.  If  there  is  any 
difficulty  in  settling  a  value  on  any  particular  kind  of  real  es- 
tate, that  is  a  matter  that  will  have  to  be  settled  by  the  local 
board. 

W.  H.  Washington  called  to  the  chair. 
W.  P.  Washburn. — If  I  understand  you,  the  first  year's  esti- 
mate will  be  made  upon  the  Federal  census ;  and  the  second- 
year,  if  I  understand  you,  the  report  will  be  made  upon  the  es- 
timate of  the  assessments  of  the  various  counties — that  is,  the 
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assessment  of  the  second  year  is  to  be  the  basis  for  the  second 
year.  I  do  not  understand,  and  I  ask  for  information,  how,  if 
you  are  to  start  at  the  Federal  census  as  the  basis,  and  after 
that  the  assessors  make  their  estimates  for  each  county,  you  ar- 
rive at  an  equalization  for  each  of  the  counties,  if  the  property 
fluctuates,  as  it  necessarily  will,  and  affects  the  value  of  each 
county? 

C.  W,  HeiskiiL — The  starting-point  is  the  first  thing  when 
the  assessor  is  appointed  to  start  out.  The  State  Board  of 
Equalization  is  to  have  something  upon  which  to  start.  It 
starts  upon  the  basis  of  the  budget  for  the  State  and  the  values 
given  by  the  Federal  census.  There  is  the  starting-point,  and 
one  assessment  is  made.  That  assessment  is  made  in  order  to 
produce  the  pro  rata  of  the  amount  that  they  have  sent  down 
from  Nashville.  Of  course  the  valuation  and  assessment  is 
passed  upon  by  the  State  Board  of  Equalization,  and  upon  that 
assessment  the  next  assessment  is  made  and  the  budget  is  dis- 
tributed. 

J,  A.  Cartwright, — Does  the  bill  provide  for  the  equal  distri- 
bution of  the  taxes  between  the  various  counties? 

C  W.  HeiskelL—YeQ,  sir. 

J.  A,  Cartwright, — Ko  matter  what  the  assessment  made  by 
the  various  assessors  of  the  counties  may  be  ? 

C  W.  HeiskelL — No,  sir.  The  bill  simply  provides  that  each 
county  shall  pay  its  pro  rata  of  the  taxes;  that  answers  the 
question  of  inquiry  as  to  the  assessment.  Each  county  simply 
has  to  raise  its  proportion  of  the  money  necessary  to  bear  the 
public  burdens,  and  that  will  regulate  the  local  assessment. 

W.  P.  Washburn, — I  confess  I  still  do  not  see  how  you  are 
going  to  start  and  fix  the  pro  rata  and  keep  it  uniform  through- 
out the  State  by  the  Federal  census. 

C.  W,  HeiskelL — The  assessor  is  to  fix  the  valuation  of  Shelby 
County,  for  instance.  We  will  say,  to  illustrate,  that  the  val- 
uation of  Shelby  County  is  one  hundred  million,  and  it  must 
raise  fifty  thousand  dollars  of  revenue.  We  make  that  assess- 
ment upon  that  estimate.  It  does  not  make  any  difference 
whether  it  is  forty  or  fifty  thousand  dollars,  they  simply  make 
the  assessment  to  raise  the  amount  that  is  required,  and  the 
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next  year  the  Board  of  Equalization  estimate  or  send  down 
the  budget  on  that  basis. 

W,  P.  Washburn, — The  second  year,  if  I  understand  it,  you 
take  upon  the  basis  of  the  assessment  fixed  by  the  county  as- 
sessor? 

C.  W.  HeiskelL—Ye&,  sir. 

W,  P.  Washburn, — Do  you  continue  that  right  on? 

C.  W.  HeiskelL — Yes,  sir;  the  second  3'ear  is  for  the  third 
year,  and  so  on. 

Lake  W.  Finlay. — Then  you  commence  the  second  year  after 
the  local  assessment  is  sent  up  there,  and  you  use  that  in  deter- 
mining what  amount  each  county  is  to  raise? 

C  W,  HeiskelL — Yes,  sir. 

Luke  W,  Finlay. — The  report  which  the  committee  has  pre- 
pared is  indeed  a  very  elaborate  one,  and,  judging  from  its 
character,  I  would  say  you  have  probably  spent  a  month  in  car- 
rying out  and  elaborating  it;  but  it  seems  to  me  that  it  is 
impossible  to  come  to  a  conclusion  about  the  whole  matter, 
inasmuch  as  many  of  us  have  not  given  the  subject  the  thought 
and  careful  examination  which  it  merits,  and  I  therefore  sug- 
gest, in  order  to  make  it  of  some  worth  to  us  as  an  Associa- 
tion, and  in  order  to  perfect  it  and  put  it  in  proper  form  for 
legislative  action,  and  in  view  of  the  lateness  in  the  term  of 
this  meeting,  and  of  the  large  amount  of  labor  involved 
in  considering  the  whole  matter,  that  it  be  referred  to  a  com- 
mittee to  report  at  the  next  meeting,  and  let  the  whole  matter 
come  up  upon  the  consideration  of  the  report,  and  we  will  then 
be  better  informed,  and  have  more  time  for  our  thoughts  upon 
the  subject  to  mature. 

C.  W,  HeiskelL — I  desire  to  say  that  the  present  special  com- 
mittee prepared  what  they  thought  they  would  be  willing  to 
risk  before  the  Legislature  in  relation  to  this  matter.  If  it  is 
not  brought  before  the  next  Legislature,  it  will  go  over  then 
for  three  years.  I  would  prefer  that  the  Association  appoint 
a  special  committee  of  seven  to  take  this  matter  in  hand,  and 
that  they  formulate  a  proper  bill  to  be  submitted  to  the  com- 
ing Legislature.  I  admit,  Mr.  Chairman,  that  much  of  the 
report  that  has  been  submitted  is  crude,  because  it  originated 
with  me,  but  it  embodies,  in  the  main,  the  ideas  that  the  com- 
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mittee  thought  proper  to  bring  to  the  attention  of  the  Associ- 
ation. Personally,  I  would  prefer  to  just  leave  this  whole  mat- 
ter to  a  committee. 

ToHilinson  Fort, — Is  not  the  question  upon  the  adoption  of 
the  first  suggestion  as  made  by  the  committee  ? 

The  President. — That  is  the  way  I  understand  it. 

J,  A.  Pitts, — As  I  understand  it,  the  action  of  this  Board  of 
Equalization  is  not  arbitrary — that  is,  the  apportionment  of 
the  burden  to  be  sustained  by  each  county  is  not  to  be  arbitra- 
rily fixed  by  the  State  Board  of  Equalization,  but  is  to  be  based 
upon  the  census  report,  and  each  succeeding  year  upon  the 
report  of  the  several  counties. 

C,  W.  HeiskelL—Yes,  sir. 

J.  A,  Pitts. — For  instance,  the  burden  to  be  borne  by  Shelby 
County  is  apportioned  in  the  ratio  of  its  valuation.  Of  course 
that  apportionment  will  change  as  the  assessment  changing  the 
original  values  in  the  ditterent  localities  of  the  State  changes. 

C.  W,  HeiskelL—Yea,  sir. 

J,  Gr,  Branch. — This  Board  of  Equalization,  as  I  understand 
it,  has  a  right  to  adjust  all  disputes  as  to  values  that  may  arise 
throughout  the  State.  In  regard  to  stocks  and  bonds  of  cor- 
porations :  I  do  not  understand  that  it  undertakes  to  have  this 
board  fix  a  basis  for  each  district  as  to  the  equalization  of  cor- 
poration taxes,  the  stocks  and  bonds  of  corporations,  and  pro- 
rate that  among  the  different  counties  of  the  State.  You  can 
see  how  impracticable  that  would  be  to  take  an  entire  State 
like  the  State  of  Tennessee  and  take  a  Board  of  Equalization 
composed  of  three  men — 

The  President. — The  Chair  rules  that  the  gentleman  may 
ask  a  question  but  he  cannot  make  an  argument  while  another 
member  has  the  floor. 

C,  F,  Vance, — I  made  a  motion  yesterday  evening  to  non- 
concur in  that  report  on  account  of  the  mass  of  this  subject. 
I  will  withdraw  that  motion  and  second  Mt.  Finlay's  motion  to 
refer  this  to  a  committee,  and  let  this  committee  report  at  the 
next  meeting  of  the  As.sociation.  We  cannot  discuss  the  matter 
carefully  at  present,  and  there  seems  to  be  a  great  deal  of  dis- 
crepancy between  the  opinions  of  the  members  as  to  the  reso- 
lutions, and  it  will  take  two  or  three  days  to  logically  discus;^ 
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the  ^vhole  of  it.  There  are  several  things  in  it  that  I  cannot 
agree  with  at  all,  and  all  of  these  matters  are  very  material; 
therefore  I  withdraw  my  motion  of  yesterday  and  second  Mr. 
Finlay's  motion. 

The  President. — The  Chair  does  not  understand  that  Mr. 
Finlay  made  a  motion. 

Luke  W.  Finlay. — What  I  stated  was  simply  a  suggestion  to 
aid  Brother  Heiskell. 

Hamilton  Parks. — I  rise  to  a  point  of  order. 

The  President. — State  your  point  of  order. 

Hamlton  Parks. — The  gentlemen  are  not  confining  them- 
selves to  the  question  before  the  house. 

J.  M.  Dickinson. — A  report  was  made  at  the  last  meeting 
upon  the  subject  of  taxes.  It  was  assumed  to  be  a  very  im- 
portant question,  and  it  was  discussed  some  at  that  meeting,  as 
those  will  see  who  have  read  the  minutes.  At  that  time  a 
special  committee  was  appointed  to  take  the  whole  subject  of 
taxes  into  consideration,  and  Judge  Heiskell  was  appointed 
chairman  of  that  committee,  with  instructions  to  make  a  report 
to  this  meeting,  Avhich  has  been  done.  It  has  involved  much 
hard  labor  in  making  that  report,  and  it  is  of  vast  im- 
portance and  service  to  the  Association,  and  we  will  probably 
be  able  to  discuss  it  in  all  its  phases.  We  have  practically  dis- 
posed of  all  the  business  of  the  Association,  and  we  shall  have 
ample  time  to  thoroughly  discuss  it.  We  have  heard  a  full 
statement  in  support  of  the  report  of  the  minority  of  the  com- 
mittee, by  Colonel  Fort,  who  dissented  from  the  regular  report 
of  the  committee,  and  I  now  think  we  ought  to  permit  Judge 
Heiskell  to  proceed  without  interruption  to  the  discussion  of 
the  whole  question,  and  then  we  can  take  it  up  seriatim  upon 
each  proposition.  As  to  whether  we  will  recommend  this  whole 
report  is  another  matter,  but  I  sincerely  trust  that  the  gentle- 
men will  permit  Judge  Heiskell  to  make  his  whole  argument. 

The  President. — The  Chair  holds  that  Judge  Heiskell  will 
uow  be  allowed  to  proceed  without  interruption. 

J.  S.  Pilcher. — I  arise  to  a  point  of  order.  As  a  matter  of 
fact.  Judge  Heiskell  had  made  his  general  argument  on  this 
<[iie8tion,  and  the  gentleman  named  has  made  the  minority  re- 
port, and  the  report  now  comes  up  for  action.     It  seems  to  mo. 
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ill  order  to  have  the  matter  in  shape  to  dispose  of,  something 
ought  to  be  done,  and  it  would  be  better  to  confine  ourselves 
to  one  part  of  the  report  as  it  goes  along. 

The  President. — The  Chair  holds  there  is  no  rule  limiting 
debate,  and  Judge  Heiskell  has  the  floor. 

C.  W,  HnskelL — I  will  say  that  when  I  undertook  this  work, 
I  went  to  work  with  the  idea  of  getting  something  that  was 
practical.  The  second  proposition  is  the  taxation  of  all  prop- 
erty in  excess  of  ten  thousand  dollars  in  value  belonging  to 
churches,  private  schools,  or  private  charities.  Of  course,  gen- 
tlemen, this  is  a  question  that  I  supposed  there  would  be  va- 
rious views  upon.  I  am  a  Presbyterian  of  the  strictest  sect, 
and  I  think  I  can  truthfully  say  that  I  have  as  high  regard  for 
the  Christian  religion  as  anybody,  but  I  believe  that  whenever 
a  congregation  is  able  to  build  a  hundred  thousand  dollar  church, 
ten  thousand  dollars  is  enough  to  exempt  from  taxation;  that 
is  enough  to  build  a  decent  house  of  worship,  and  if  they  de- 
sire to  put  ninety  thousand  dollars  additional -into  a  church, 
they  should  be  taxed  just  as  much,  Mr.  Chairman,  as  a  brick- 
mason  on  his  brick-yard  or  a  farmer  on  his  farm.  That  has 
been  my  idea  for  years.  I  may  be  mistaken,  but  there  is  one 
thing  certain,  if  we  enact  such  a  law,  it  will  abolish  the  large, 
private  eleemosynary  institutions  that  have  grown  up  all  over 
the  country,  or  place  them  in  a  position  where  they  will  be  com- 
pelled to  contribute  something  toward  the  support  of  the  gov- 
ernment that  protects  them.  I  am  told  that  the  city  of  New 
York  has  two  hundred  millions  of  dollars  in  the  hands  of  the 
different  private  charities  of  the  city. 

li.  G.  Brown. — You  understate  it  b}'  a  large  amount ;  Trinity 
Church  alone  has  one  hundred  and  twenty-five  millions. 

C  ir.  Heiskell. — This  is  a  question  upon  which  there  will  be 
diverse  views.  I  have  given  you  mine,  and  I  say  that  peopl^J 
who  build  fine  churches  (I  like  to  see  them ;  I  think  thej-  ought 
to  be  all  over  the  country)  ought  to  pay  for  it  like  any  thing 
else.  Xow,  here  is  a  private  school.  Of  course  we  are  all  iu 
favor  of  education.  But  when  a  man  or  corporation  sees  that 
they  can  make  money  out  of  a  private  school,  they  go  into  it 
for  that  purpose.  With  them  it  is  as  much  a  money-making 
scheme  as  a  bank  or  a  railroad.     They  are  honorable,  they  ar^ 
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upright,  and  they  should  be  just.  They  have  no  more  right 
to  exemption  from  taxes  than  you  and  I  have  on  our  house 
and  lot,  in  my  humble  judgment.  That  recommendation  I  beg 
of  you  to  fully  consider  before  you  reject  it. 

The  next  recommendation  is:  '^ Making  the  proceedings  for 
the  collection  of  taxes,  proceedings  in  rem,  so  that  the  property, 
and  not  the  owner  of  it,  will  be  liable  for  taxes,  and  sale  of 
property  carries  the  title  without  regard  to  ownership,"  and 
providing  for  mapping  the  property  of  the  counties.  The 
mapping,  as  a  matter  of  fact,  you  understand,  will  not  be  done 
in  the  smaller  counties.  There  is  a  provision  that  the  assessor, 
if  no  map  is  proposed  by  the  county,  will  take  such  property 
as  he  can  find  and  make  an  assessment  upon  it.  I  take  it  that 
the  law  will  be  operative  in  every  town  and  in  all  the  large 
counties.  It  is  a  fact,  you  will  find  when  you  come  to  investi- 
gate it,  that  there  is  a  large  amount  of  property  in  the  State  of 
Tennessee  that  has  not  paid  any  tax  in  twenty  years.  A  gen- 
tleman told  me  not  long  since  that  he  knew  of  one  farm  in 
Shelby  County  that  had  not  paid  a  dollar  of  taxes  in  twenty 
years.  This  map,  as  recommended  in  the  fourth  clause  of  the 
report,  will  bring  all  of  the  property  upon  the  tax-list.  I  have 
had  the  misfortune  to  file  a  great  many  bills  for  the  collection 
of  back  taxes,  and  I  want  that  stopped.  Men  have  come  to  me 
with  tax-receipts  in  their  hands  after  their  property  had  been 
sold.  A  map,  together  with  this  proceeding  in  r^m,  will  correct 
many  of  the  present  evils  of  our  system.  I  think  you  will  all 
see  at  once  that  a  map  is  the  simplest  way  to  get  at  all  the 
property  in  the  State,  and  it  will  prevent  the  property  from 
being  assessed  two  or  three  times  over. 

The  fourth  recommendation  is:  "Fixing  the  salaries  of  as- 
sessors, instead  of  giving  them  a  commission."  The  present 
mode  is  simply  fixing  a  premium  upon  a  large  assessment.  It 
gives  a  per  cent,  upon  the  valuation  fixed  by  the  assessors, 
and  in  some  counties  they  assess  your  property  for  more 
than  you  can  sell  it  for  for  cash  in  the  market,  and  there- 
by increase  their  fees.  That  is  wrong,  particularly  the  fixing 
of  a  fee  based  upon  the  size  of  the  assessment.  This  act  gives 
them  a  salary  to  be  fixed  by  the  County  Court — the  act  fixing 
the  maximum — and  it  seems  to  me  to  be  no  more  than  right 
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that  the  County  Court  should  have  this  power.  A  gentleman 
told  me  yesterday  that  a  gentleman  of  his  acquaintance  bought 
one  farm  in  Cocke  County  and  another  farm  in  an  adjoining 
county  just  nearby,  and  he  gave  ten  thousand  dollars  apiece 
for  his  farms.  In  one  county  the  assessed  valuation  is  teii 
thousand  dollars,  while  in  the  other  the  assessed  valuation  i? 
but  five  thousand  dollars.  There  should  be  some  remedy  for 
this,  some  method  of  correcting  such  evils  as  that. 

The  next  recommendation  is:  "  When  lands  are  sold  for  taxes, 
one  year  is  allowed  for  redemption.  If  no  redemption,  the 
purchaser  gets  a  good  title,  to  be  defeated  only  by  showing  (1) 
that  the  property  was  not  subject  to  the  taxes;  (2)  that  the  tax 
was  paid  before  the  sale." 

The  next  recommendation  is:  "If  the  State  or  municipality 
buys  at  tax-sales,  and  there  is  no  redemption,  the  title  to  the 
property  vests  absolutely  in  the  purchasers,  subject  only  to  the 
above  exceptions.  And  the  State  or  municipality  may  sell  the 
land  so  bought  to  an}'  one  who  will  pay  taxes,  costs;  etc.,  then 
due  on  the  land,  with  suchadditional  sum  as  may  be  agreed  on. 
And  the  lands  thus  owned  by  the  State  or  municipality  will  l»e 
assessed  yearly  and  resold  with  other  delinquent  property,  and 
upon  such  sale  the  purchaser  buys  the  property  as  owned  hy 
the  State  or  municipality." 

Comment  on  these  provisions  is  unnecessary.  They  only 
make  more  binding  the  law  now  in  our  statutes. 

It  is  said  that  we  want  to  rob  the  widow  and  the  orphan. 
The  gentleman  who  made  the  minority  report  makes  a  feehle 
defense  to  his  position  on  this  point.  I  would  like  to  know 
what  he  knows  about  widows  and  orphans.  What  does  an  old 
bachelor  like  Colonel  Fort  know  about  the  lullaby  of  the 
household?  What  does  he  know  about  the  aftection  and  the 
prattle  of  the  baby?  What  does  he  know  about  the  love  of 
girls  or  the  playfulness  of  boys?  IIow  can  he  appreciate  the 
truth  of, 

**  'Tis  sweet  to  hear  the  watch-dog's  honest  hark, 
Bay  deep-mouthed  welcome  as  we  draw  near  home. 
'Tis  sweet  to  know  an  eye  there  marks  our  coming, 
And  looks  the  brighter  when  we  have  come." 

He  loves  to  stand  here  and  plead  for  the  widows  and  orphan^^ 
and   the   poor  man.     Gentlemen,   I   was    poor    once   myself, 
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and  I  know  it  is  a  psychological  fact  that  when  a  man  geta  as 
rich  as  I  have  gotten,  he  forgets  the  condition  from  which  he 
was  raised,  and  he  likes  to  stand  and  look  down  with  scorn  and 
indignation  upon  the  poor  man.  I  have  that  feeling  ver}'  much 
myself.  But  I  say  to  the  gentleman  that  there  is  a  large  com- 
munity that  are  not  widows  and  orphans,  and  while  I  have  the 
greatest  respect  for  the  poor,  I  also  have  a  very  decent  respect 
for  the  interest,  the  integrity,  and  the  loyalty  of  our  State;  and 
in  relation  to  the  rights  of  the  widows  and  orphans,  I  say  to 
the  gentleman's  good  open  heart,  for  he  has  got  one  big  enough, 
and  he  has  knowledge  and  practical  experience,  that  there  are 
i\ot  only  widows  and  orphans  in  this  State,  but  there  are  wives 
and  children  to  be  provided  for,  and  when  wives  and  children 
have  to  pay  their  taxes  for  ten  thousand  dollars  worth  of  prop- 
erty, it  is  no  more  than  right  that  the  widows  and  orphans  who 
have  that  amount  of  property  should  also  be  compelled  to  pay 
their  taxes.  The  kindness  of  Colonel  Fort's  heart  has  allowed 
it  to  get  away  with  his  judgment.  It  is  not  that  class  that  this 
law  will  catch.  It  is  another  class,  and  that  is  these  speculators. 
They  are  the  class  of  men  who  rob  the  State  on  their  real 
estate,  and  who  try  every  year  to  fight  the  tax-collector  off 
until  they  can  get  a  big  price  for  their  land.  This  is  illustrated 
by  an  anecdote.  A  gentleman  was  aware  of  the  fact  that  one 
of  his  neighbors  had  been  stealing  his  hogs,  so  he  went  to  him 
one  day,  and  he  says:  "John,  you  have  been  stealing  my  hogs 
for  ten  j^ears;  now,  I  don't  want  to  put  you  in  the  penitentiary, 
so  I  will  tell  you  what  I  will  do:  I  will  agree,  if  you  will  steal 
no  more  of  my  hogs,  every  hog-killing-time  I  will  make  you 
a  present  of  three  hundred  and  fifty  pounds  of  meat."  *'  Well," 
John  says,  "  that  looks  fair.  Bein'  it's  you,  and  we  have  always 
been  neighbors  and  friends,  I'll  do  it,  but  I  am  pretty  certain  I 
will  lose  meat  by  it." 

These  men  who  do  not  pay  their  taxes  ought  to  be  compelled 
in  some  manner  to  pay  them.  The  poor  pay  their  taxes,  too, 
as  well  as  the  rich ;  but  it  is  this  class  of  speculators,  who  trj'^ 
to  cheat  the  State  out  of  what  they  honestly  owe,  that  ought  to 
be  made  to  pay  their  taxes,  and  that  is  the  class  that  this  rec- 
ommendation strikes  at.  We  ought  to  act  as  honest  men. 
We  ought  to  do  our  duty,  and  we  ought  to  make  other  men 


Digitized  by  VjOOQ IC 


96  Proceedings  of  the 

do  theirs.  I  am  of  that  class  of  people  who  believe  that  heroic 
measures  in  the  matter  of  taxes  are  the  only  measures  that  will 
do  any  good.  We  ought  to  require  the  single  man,  the  mar- 
ried man,  the  widow,  and  the  orphan,  all  alike,  to  pay  their  taxes 
and  bear  their  share  of  the  burdens  of  the  State.  I  would 
like  to  see  the  tax-laws  such  that  it  would  be  almost  certain  to 
result  in  the  loss  of  the  property  to  any  man  who  does  not  pay 
his  taxes.  I  desire  to  pay  my  taxes,  and  it  ought  to  be  made 
absolutely  certain  that  I  wmU  lose  ^200,000  worth  of  property  if 
I  do  not  pay  $3,000  of  taxes. 

The  next  recommendation  is:  "The  sales  for  taxes  to  be 
made  in  July,  and,  after  one  year  for  redemption,  to  impart 
to  purchasers  indefeasible  titles-— not  for  the  purpose  of  taking* 
a  man's  land  for  failure  to  pay  his  taxes,  but  to  make  it  so  cer- 
tain that  this  will  result  if  he  does  not  pay  that  he  will  be  com- 
pelled to  pay  them  in  order  to  secure  his  property,  thus  making 
every  man  bear  his  part  of  the  public  expenses." 

Is  not  that  right,  gentlemen?  If  there  is  a  purchaser,  it  gives 
him,  after  one  year,  a  substantial  title  to  the  land.  I  tell  you,, 
if  this  provision  is  carried  out,  there  will  be  very  little  land 
sold  by  the  State.  You  can  go  there  at  the  end  of  twelve 
months  and  get  a  good  grant  from  the  State,  and  you  have  a& 
good  a  title  to  your  land  as  there  is  in  the  State  of  Tennessee. 
The  act  requires  that  when  the  sale  is  made,  the  purchaser  gets 
his  writ  of  possession,  and  he  must  be  put  in  possession,  with 
notice  that  he  bought  the  land  at  a  tax-sale,  and  when  he  has 
bought  the  land,  and  one  year  has  elapsed,  he  gets  an  absolute 
title.  Of  course  the  portion  of  the  act  as  to  selling  in  July, 
etc.,  cited  above,  is  simply  a  step  in  the  direction  of  modifying^ 
the  tax-lists.  I  think  it  would  be  well  to  leave  it  to  a  commit- 
tee to  take  hold  of  all  these  crude  ideas,  and  formulate  them 
into  a  statute  or  bill  embodying  all  of  these  provisions,  or  such 
as  they  think  proper,  and  let  it  be  presented  to  the  next  Legis- 
lature for  their  action. 

G.  N.  Tillman. — Has  there  been  any  motion  to  adopt  the 
report  yet  ? 

The  President. — The  Chair  knows  of  no  motion. 

G.  N,  T'dlmaa, — I  move  the  adoption  of  the  report. 

Tomlinson  Fort. — There  is  a  motion  before  the  house,  made 
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I>y  the  geutlemau  from  Memphis,  that  we  non-concur  in  the 
report. 

Gr.  N.  Tillman. — I  do  not  understand  that  to  be  a  motion. 
Luke  W.  Fl/ilay. — A  motion  to  non-concur  was  made  yes- 
terday, and  it  was  seconded.  It  was  under  discussion  when 
the  liouse  adjourned,  and  the  mover  of  that  motion  to  non- 
concur, while  the  Hoor  was  occupied  by  a  speaker,  stated  that 
he  withdrew  the  motion.  Of  course,  Mr.  Chairman,  he  had  no 
right  to  do  that  without  the  consent  of  his  second,  and  if  his 
second  had  consented  to  it,  the  Chairman  would  have  ruled  it 
out  of  order  while  a  speaker  was  on  the  floor.  That  is  the 
question  before  the  house,  a  motion  to  non-concur. 

The  President. — The  present  occupant  of  the  chair  was  not 
present  during  that  discussion,  but  the  point  made  by  Colonel 
Finlay  is  well  taken.  A  motion  cannot  be  withdrawn  without 
the  consent  of  the  second. 

J.  M.  Dickinson. — May  I  ask  what  the  question  is?  . 
The  President. — A  motion  to  non-concur  in  the  first  propo- 
sition of  the  report. 

Tomlinson  Fort, — The  motion  we  are  now  to  discuss  is 
whether  we  non-concur  in  the  recommendation  of  the  majority 
of  the  special  committee  for  the  appointment  of  a  Board  of 
Equalization.  Having  presented  the  minority  report  of  this 
committee,  I  desire  to  speak  a  few  words  and  give  my  reasons 
w^hy  I  refused  to  approve  of  that  portion  of  the  bill.  It  is  in 
direct  violation  of  the  Constitution,  in  my  judgment,  to  select 
the  County  Court  of  each  county  as  the  parties  who  are  to  fix 
the  rate  of  taxation  to  be  levied  upon  the  real  estate  in  their 
respective  counties,  and  leave  it  in  such  a  way  that  a  man  who 
owns  real  estate  in  Hamilton  County  may  pay  upon  it  thirty 
cents  on  each  one  hundred  dollars  of  valuation,  as  required  by 
the  State  assessment,  while  for  a  man  who  lives  in  an  adjoining 
county,  just  across  the  line,  the  court  may  make  a  diftereut 
levy.  I  say  the  Legislature  has  no  right  to  delegate  the  au- 
thority to  levy  taxes  of  that  character,  for  the  reason  that  the 
Constitution  requires  that  all  taxes  shall  be  uniform.  If  this 
measure  were  to  go  into  eftect,  we  would  have  throughout  this 
State,  in  one  hundred  counties  one  hundred  different  levies  of 
taxes  levied  upon  each  article;  and  if  we  had  a  County  Judge 
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whose  conscience  was  sufficiently  elastic,  we  would  have  as 
many  extra  assessments  as  he  might  desire.  It  seems  to  me 
that  to  appoint  a  Board  of  Equalization  simply  to  equalize  the 
assessments  will  do  no  good ;  that  is  to  say,  if  Hamilton  County 
has  not  assessed  her  property  as  high  as  it  ought  to  be,  and  if 
Knox  County  has  assessed  her  property  too  high,  and  Shelby 
has  done  about  right,  and  another  county  has  not  done  so  and 
so,  and  without  any  other  facts  before  them  as  to  why  these 
counties  have  done  thus  and  so,  it  seems  to  me  can  but  result 
in  the  direst  confusion,  and  accomplish  no  good  whatever. 
Upon  this  branch  of  the  case  I  do  not  believe  it  is  necessary  to 
say  any  more  than  this :  If  we  are  to  take  the  United  States 
census  enumerators'  figures  as  the  basis  upon  which  we  are  to 
make  our  first  assessment,  I  desire  to  know  how  they  are  to 
get  along  in  these  little,  booming  towns.  If  they  put  down 
the  figures  there  given  and  then  take  the  valuations  as  obtained 
in  the  quiet  localities,  there  can  but  be  the  most  utter  confu- 
sion, and  the  information  derived  can  have  but  little  value.  I 
cannot  conceive  that  the  people  of  Tennessee,  when  they 
adopted  the  Constitution  of  1870,  ever  contemplated  that  the 
assessment  of  their  property  should  be  based  upon  the  figures 
of  a  United  States  census.  I  cannot  conceive  that  we  will 
gain  any  thing  by  debating  any  thing  that  is  void;  and, 
while  I  have  the  greatest  respect  for  the  legal  opinion  of 
the  gentleman  who  has  prepared  this  measure,  I  can  but  feel 
that  there  are  features  in  it  that  are  not  only  unconstitutional, 
but  are  certainly  impolitic.  And,  apologizing  to  yoii,  gentle- 
men, for  not  having  had  time  to  give  this  proper  attention, 
I  suggest  that  we  let  the  whole  thing  go  over  until  the  next 
meeting.  Let  it  be  printed  and  placed  in  our  hands,  and  let 
us  study  the  subject,  and  we  will  then  be  in  a  better  position 
to  intelligently  debate  it. 

G.  W.  Pickle.— I  think  a  State  Board  of  Equalization  an  im- 
perative necessity,  and  I  regret  very  much  that  this  Association 
should  say  any  thing  that  could  be  construed  to  the  contrary, 
but  I  do  not  agree  with  the  recommendation  that  has  been 
offered,  that  the  Governor,  Comptroller,  or  Secretary  of 
.State  should  serve  on  that  board.  I  think  that  the  board 
ought  to  be  composed  of  men  who  have   no  other  duties  to 


Digitized  by  VjOOQ IC 


Bar  Association  of  Tennessee.  99 

perform.  The  Governor,  the  Comptroller,  and  the  Secretary 
of  State  have  other  duties  that  demand  their  attention.  The 
board  would  be  required  to  visit  different  parts  of  the  State  and 
examine  the  property  in  order  that  they  might  properly  decide 
upon  questions  that  might  come  before  them,  and  these  duties 
would  be  entirely  inconsistent  with  the  duties  imposed  upon 
the  officers  recommended  as  members  of  the  board. 

The  President. — Why  should  they  have  to  visit  the  different 
portions  of  the  State  and  ascertain  the  character  of  the  prop- 
erty? They  would  know  the  whole  amount  that  is  to  be  raised, 
and  they  have  nothing  to  do  except  to  tind  out  the  actual 
amount  to  be  collected  from  each  county. 

tf.  W,  Pickle. — They  would  have  to  visit  the  different  locali- 
ties in  order  that  they  might  i»roper]y  equalize  the  taxes,  or, 
rather,  see  that  they  were  properly  equalized.  As  to  what  I  be- 
lieve is  the  evil  which  ought  to  be  redressed  by  some  sort  of  a 
Board  of  Equalization,  it  is  this  inequality  between  the  counties 
of  the  State  and  the  inequalities  between  the  citizens  of  the 
different  counties.  That  there  are  great  inequalities  between 
the  assessments  as  made  by  the  assessors  in  the  different  coun- 
ties as  passed  upon  and  approved  by  the  different  Boards  of 
Equalization  is  very  certain.  Take  the  case  cited  by  Judge 
Heiskell  this  morning.  A  gentleman  living  in  my  county  own- 
ing two  ten  thousand  dollar  farms,  one  in  an  adjoining  county 
and  one  in  mine,  and  both  of  the  same  value,  both  purchased 
at  the  same  price.  The  value  as  assessed  for  taxes  in  my  county 
is  the  full  value  of  the  property.  The  truth  about  it  is,  in  my 
county  the  basis  of  assessment  adopted  by  the  Board  of  Equali- 
zation is  the  cash  value  of  the  property  as  they  estimate  it, 
while  in  Cocke  County  the  Board  of  Equalization  acts  upon 
the  basis  of  one-third  of  the  cash  value.  Now,  what  I  want  a 
Board  of  Equalization  for  is  to  equalize  these  assessments  be- 
tween the  counties.  Do  not  put  Jefferson  County,  for  instance, 
upon  a  two-thirds  basis  and  another  county  upon  a  cash  basis 
and  another  county  upon  a  one-third  basis,  but  have  them  all 
alike.  With  a  view  that  some  action  may  be  reached  on  this 
question,  I  desire  to  present  this  resolution  as  a  substitute  for 
the  recommendation  of  the  committee : 
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^^Resolced,  That  it  is  the  sense  of  this  Association  that  there 
should  be  a  State  board  for  the  equalization  of  the  assessment 
of  taxes  among  the  counties  of  the  State." 

J,  G.  Branch, — I  would  like  to  ask  if  the  act  of  1887  or 
1889  does  not  provide  how  the  assessment  of  the  difterent 
counties  shall  be  made,  and  if  it  does  not  provide  that  all  prop- 
erty shall  be  assessed  at  its  cash  value?  That  being  the  law, 
how  will  this  help  the  matter? 

G.  W,  Pickle, — It  simply  constitutes  a  board  with  certain 
powers.  If  that  law  is  absolute,  we  will  then  have  a  court  that 
will  enforce  the  law.  What  I  propose  is  a  State  board,  before 
whom  all  these  matters  shall  come ;  who  shall  equalize  the  taxes 
and  the  assessments  among  the  counties  that  have  been  making 
improper  assessments  in  violation  of  the  law. 

J,  G.  Branch, — I  would  like  to  ask  another  question.  You 
say  that  in  one  county  the  assessors  assess  at  one-third  the 
value,  and  in  an  adjoining  county  they  assess  at  the  full  cash 
value.  Does  not  the  assessment  at  one-third  of  the  value  vio- 
late the  law  and  lay  the  assessors  liable  to  impeachment,  and,  if 
that  is  so,  is  not  the  assessment  illegal  ? 

G.    W,  Pickle,—!  think  so. 

J,  G,  Branch, — I  have  had  occasion  to  go  before  the  Board 
of  Equalization  several  times  myself,  and  I  believe  the  gentle- 
man is  right  in  regard  to  his  position  upon  this  question.  There 
is  no  doubt  but  what  there  is  great  discrepancy  existing  in  some 
of  the  lower  and  upper  counties  in  Tennessee,  but  that  is  some- 
thing that  can  be  remedied.  If  some  man  is  assessor  who  is 
very  closely  watched  by  the  Board  of  Equalization,  and  the 
people  demand  that  their  assessments  be  just,  this  evil  will  be 
corrected.  They  did  it  in  Maury  and  Shelby  and  Davidson 
Counties,  where  that  same  complaint  grew  out  of  a  Board  of 
Equalization,  until  now  I  do  not  think  one  out  of  a  hundred 
ever  goes  before  the  Board  of  Equalization  to  have  tlieir  assess- 
ments changed  in  any  way.  This  is  only  since  the  act  of  1887 
and  1889  has  been  in  force.  Before  that  they  were  in  trouble 
constantly,  and  there  was  a  universal  complaint.  When  that 
act  went  into  effect,  it  appointed  an  assessor  for  each  county, 
and  it  made  him  responsible  for  the  assessment,  for  it  fixed  his 
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salary  or  rather  commission,  and  it  said  that  the  Board  of 
Equalization  should  see  that  the  assessments  were  properly 
made.  Now  they  are  demanding  proof  from  the  complainant, 
in  tlie  larger  counties  of  the  State,  if  he  is  dissatisfied  with  his 
assessment,  before  they  will  lower  it.  And  as  tlie  assessor's 
commission  depends  upon  his  assessments,  he  will  be  quite  cer- 
tain to  put  property  at  the  highest  consistent  rate.  Now,  if  the 
owner  of  the  property  thinks  his  assessment  is  too  high,  the 
Board  of  Equalization  meets  regularly  in  the  court-house  of 
the  county,  and  he  can  go  there  and  they  put  him  under  oath, 
and  he  is  compelled  to  state  what  he  would  sell  his  prop- 
erty for. 

H.  II,  InyersolL — We  started  out  a  good  many  years  ago  to 
be  a  Bar  Association  for  the  purpose  of  suggesting  improved 
Avaj's  and  improved  methods  of  procedure  in  our  courts.  We 
have  now  got  ourselves  in  the  condition  of  a  General  Assem- 
l)ly.  In  the  discussion  of  the  question  of  public  taxes  I  do  not 
see  that  ai^y. thing  will  come  of  it,  unless  perhaps  the  en- 
gendering bf  some  baa.btood  between* th^. brethren.  I  do  not 
think  that  it  ought  to  have  vts  Waytbefare.us  r  .but. it-,  has  come 
before  us,  and  we  have  here  the  report  of  a  special  committee, 
which  has  evidently  been  very  carefully  considered,  but  I  do 
not  believe  it  will  make  any  practical  difference  whether  we 
adopt  or  concur  in  this  report  or  non-concur  in  it.  I  think  this 
report  embodies  a  great  many  things  that  are  excellent  in  their 
nature,  and  I  would  not  trust  my  own  judgment  against  the 
Judgment  of  men  who  have  carefully  considered  this  subject  for 
years.  I  know  the  chairman  of  this  committee  has  become 
exp.ert  in  the  collection  of  taxes,  and  I  have  some  faith  in  this 
matter.  I  am  also  ready  to  recommend  the  result  of  his  labor, 
and  suggest  that  it  be  sent  to  the  Legislature  for  their  consid- 
eration. If  we  should  adopt  it,  it  would  not  do  us  any  good, 
because  our  legislators  think  they  know  just  as  much  as  we  do, 
and,  in  view  of  that  fact,  I  have  a  resolution  which  I  wish  to 
offer  for  the  consideration  of  the  Association,  which  is  as 
follows : 

'^Sesolvedj  That  this  Association,  fully  appreciating  the  im- 
portance of  the  subject  of  taxation  by  the  State,  and  the  excel - 
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leiice  of  the  labor  performed  by  the  special  committee  \u  the 
report  submitted  to  this  Association,  and  believing  that  the 
same  contains  many  suggestions  eminently  worthy  of  serious 
consideration,  which  should  receive  the  attention  of  the  Gen- 
eral Assembly,  hereby  orders  that  copies  of  the  report  be  trans- 
mitted to  the  Senate  and  House  of  Representatives,  to  meet 
next  January,  with  a  memorial  that  the  same  be  carefully  con- 
sidered by  them  in  the  framing  of  our  revenue  laws." 

•/.  A,  Cartwright, — I  rise  to  a  point  of  order.  I  understand 
there  is  a  motion  before  the  house. 

The  President. — The  point  of  order  is  well  taken.  The 
resolution  now^  before  the  house  is  that  oftered  by  General 
Pickle  as  to  the  first  recommendation  of  the  committee. 

//.  H,  IngersolL — May  I  not  amend  ? 

The  President. — The  Chair  rules  that  your  amendment  is 
not  germane  to  the  proposition. 

J.  A,  Pitts. — I  am  opposed  to  the  recommendation  of  the 
committee,  and  jn  fayor^of; the;  resolution  pftlpred. by  General 
Pickle,  btjt  tei*  A.  very  ^i^r^nt  ^tea&oii  from  that  given  by  Colo- 
nel Fort.  ~  It  seems  to  me  that  the  scheme  formulated  and 
presented  by  that  recommendation  will  accomplish  nothing 
in  the  way  of  the  equalization  of  taxes  or  assessments.  That 
committee,  in  that  recommendation,  appear  to  me  to  be 
in  the  attitude  of  the  young  lawyer,  who  began  his  argument 
before  a  jury  by  stating  "  that  the  generality  of  mankind,  in 
general,  were  inclined  to  oppress  the  generality  of  man- 
kind," and  was  pulled  down  by  his  client,  with  the  gentle  re- 
minder that  he  w^as  coming  out  at  the  same  hole  he  went  in. 
It  has  been  stated  that  this  is  a  scheme,  and  it  is  so  stated  in 
the  circular  that  this  is  a  scheme  for  the  equalization  of  taxes 
and  for  the  equalization  of  assessments.  As  I  understand  it 
(but  I  may  not  understand  it  clearly,  although  I  thought  I  did 
when  Judge  Ileiskell  concluded  his  explanation),  the  scheme 
for  this  Board  of  Equalization  is  that  they  take  as  a  basis  for 
the  first  year  the  Federal  census  report  of  values,  and  for  tlie 
subsecjuent  years  the  assessments  ofithe  local  assessors  of  the  sev- 
eral counties  of  the  State  ;  then  the  board  is  to  take  that,  and 
from  it  apportion  the  State  budget  among  the  several  counties, 
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and  put  upon  each  county  a  certain  ad  valorem  rate  or  per  cent, 
of   tax.      Upon  this  estimate  furnished  by  the  several  assess- 
ors the  board  arrives  at  the  amount  of  the  budget.     Say,  for 
instance,  that  it  resulted  in  30  per  cent,  on  the  dollar,  probabl}' 
Davidson  County,  having  one-twentieth  of  all  the  taxable  prop- 
erty in  the  State  in  value,  would  have  to  pay  one-twentieth  of 
the  budget.     Now,  then,  the  difficulty,  if  you  proceed  upon 
that   basis,  is  that  it  will  result  in  imposing  upon  Davidson 
County  the  30  cents  tax  upon  the  $100,  and  produce  precisely 
the  same  result  that  is  accomplished  under  the  present  system. 
It  is  said  that  the  board  is  not  to  act  arbitrarily  under  any  cir- 
cumstances, which  can  in  any  way  prejudice  the  result  which 
would  ordinarily  be  reached;  but  the  power  is  given  them  to 
suy  whether  the  assessments  given  them  by  the  several  assessors 
for  the  different  counties  in  the  State  are  a  proper  apportion- 
ment or  an  improper  apportionment.     I  am  in  favor  of  the 
resolution  of  General  Pickle  because  it  strikes  at  this  evil,  this 
inequality  in  the  basis  of  taxable  valuations  of  property  pre- 
vailing in  different  sections  of  the  State,  and  we  must  reach 
the  evil  at  that  point;  and  that  is  another  reason  why  a  Board 
of  Equalization  ought  not  to  be  constituted  of  the  Governor, 
Comptroller,  and  Secretary  of  State,  but  ought  to  be  consti- 
tuted of  a  number  of  gentlemen  who  live  in  different  and  re- 
mote sections  of  the  State,  and  who  may  visit  these  sections 
and  be  brought  in  contact  with,  and  obtain  information  from, 
the  people  who  live  there,  and  get  the  values  of  the  property 
in  these  localities;  and  if  there  is  any  dispute,  they  will  be  in  a 
position  to  decide  intelligently  upon  the  question.      Now,  a 
man  cannot  look  at  land  and  tell  what  it  is  worth.     He  must 
know  all  the  surroundings  and  every  thing  connected  with  the 
l»roperty  before  he  can  place  a  proper  estimate  upon  it.     This  he 
can  obtain  only  from  an  examination  of  the  property,  and  from 
the  people  who  live  in  the  locality  where  the  land  lies.     There- 
fore, I  favor  General  Pickle's  resolution,  and  say  that  the  basis 
upon  which  the  valuation  of  property  is  placed  all  over  the 
State,  whether  upon  a  cash  valuation  basis  or  upon  a  one-third 
valuation,  or  whatever  basis  it  may  be  agreed  upon,  should  be 
uniform  throughout  the  State. 

W.  P.  Washburn. — I  recognize  very  fully  the  criticism  made 
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upon  the  proposition  of  the  committee,  and  I  heartily  concur 
with  the  recommendation ;  but,  with  all  respect  to  the  commit- 
tee, I  desire  to  say  that,  so  far  as  I  can  see,  it  leaves  us  pre- 
cisely where  we  are  now,  with  the  property  report  of  the  tax 
assessor  of  each  county.  It  puts  it  upon  a  certain  basis,  and 
there  is  where  we  are  now.  I  would  advocate  the  substitute  of 
General  Pickle  if  I  did  not  consider  that  it  is  almost  imprac- 
ticable. Suppose  3'ou  appoint  three  men,  and  they  start  out  to 
equalize  the  taxes  of  the  State  in  the  various  counties.  In 
order  to  do  that,  these  men  must  be  as  familiar  with  the  dif- 
ferent properties  as  the  assessor  in  each  county.  lie  need  not 
suppose  that  it  would  be  possible  for  three  men  in  a  year  to 
become  familiar  with  all  the  land  in  each  county  in  this  State. 
They  could  not  do  it  in  ten  years,  if  they  devoted  their  entire 
time  to  their  office.  I  cannot  conceive  that  it  is  possible  for 
these  men  to  visit  every  locality  in  the  ditferent  counties,  and 
then  take  the  values  and  compare  them  and  properly  equalize 
the  estimates  of  the  different  counties  in  the  State.  I  agree 
with  the  brother  who  thought  the  question  was  far  beyond  our 
financial  capacity.  This  Association,  with  its  limited  time  for 
the  discussion  of  business,  has  no  time  to  discuss  the  financial 
policy  of  the  State  of  Tennessee,  but  should  confine  itself  to 
something  more  practical,  and  something  of  more  importance 
to  the  Association  and  the  profession  which  we  represent. 

Luke  W.  F'mlay, — I  agree  with  Judge  Washburn  in  his 
position.  I  think  we  have  rather  got  an  elephant  upon  our 
hands,  and  what  bothers  me  is  how  to  get  rid  of  it.  With  re- 
gard to  this  amendment  of  General  Pickle's,  suppose  that  the 
assessors  in  one  county  assess  the  property  at  its  full  value, 
and  in  another  county  it  is  assessed  at  two-thirds  of  its  value, 
and  he  fails  to  state  that  to  the  board,  what  can  they  do? 
Also  with  regard  to  what  Judge  Washburn  said  as  to  the 
county  assessors  being  familiar  with  the  property  in  their 
county  more  than  an3'body  else.  These  gentlemen,  when  they 
go  out  to  visit  property  in  their  counties,  have  the  description 
of  the  property,  and  its  value  as  comi^ared  with  other  property 
of  the  same  nature.  They  have  all  these  things  to  aid  them 
that  a  man  appointed  from  some  other  portion  of  the  State 
could   not  acquire   in  some  time.     It   is  a  fact  that  it  is  not 
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possible  for  this  Bar  Association  to  come  to  a  sound,  practica- 
ble conclusion  with  regard  to  the  merits  of  this  elaborate  bill, 
embracing  so  many  provisions  and  so  nianj^  matters  of  interest 
to  the  State  of  Tennessee.  I  think  the  bare  suggestion  of  the 
fact  that  one  of  these  assessors,  or,  rather,  members  of  this  State 
board,  could  go  through  the  various  counties  and  judge  as  in- 
telligently of  the  assessments  as  those  assessors  of  the  various 
counties,  who  are  familiar  with  the  people,  familiar  with  the 
values,  and  familiar  with  the  property,  is  simply  out  of  the 
question.  The  idea  that  a  man  may  come  from  another  por- 
tion of  the  State  when  a  question  arises  as  to  the  value  of 
property,  and  intelligently  pass  judgment  upon  the  point  at 
issue,  seems  to  me,  Mr.  Chairman,  to  be  entirely  out  of  reason. 
It  seems  to  me,  Mr.  Chairman,  that  the  assessors  in  the  counties 
— although  some  of  them  may  not  have  that  high  sense  of  duty 
that  we  have  heretofore  seen  in  men — are  better  able  to  judge 
of  property  that  they  have  seen,  possibly  a  hundred  times  a 
day,  than  some  one  who  is  not  at  all  familiar  with  either  the 
property  or  the  surroundings.  Therefore,  taking  it  all  in  all, 
and  considering  all  things,  it  seems  to  me  best  to  let  it  rest 
right  where  it  is,  unless  I  can  settle  these  questions  more  satis- 
factorily to  myself  than  I  am  now  able  to  do.  I  would  put  the 
w^hole  matter  on  the  table,  because,  as  suggested  by  Judge  In- 
gersoll,  this  is  a  matter  of  too  great  importance  to  be  considered 
in  two,  or  even  in  five,  days.  I  would  not  like  to  certify  to  the 
Legislature  of  Tennessee  that  the  lawyers  in  association  as- 
sembled certified  to  the  soundness  of  this  paper  without  I  am 
satisfied  that  it  is  a  proper  measure.  I  would  not  like  to  take 
a  part  in  that.  I  would  not  like  to  say  that  it  was  a  good 
thing,  but  how  to  get  it  right  is  the  first  question.  As  a  public 
measure  I  think  there  is  danger  in  it,  and  I  would  rather  give 
it  more  careful  and  candid  consideration. 

(r.  N.  Tillman. — I  agree  with  my  friend  who  has  just  taken 
his  seat,  and  believe  the  best  way  is  simply  to  vote  dowMi  Gen- 
eral Pickle's  resolution  and  then  lay  my  friend's  resolution  to 
non-concur  on  the  table,  and  then  defer  the  consideration  of 
the  question  until  the  next  meeting  of  the  Bar  Association. 

A.  S.  Colyar. — If  there  is  any  member  of  this  Association 
that  feels  that  our  tax  system  needs  correcting  in  any  particular, 
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he  should  not  now  shirk  the  responsibility  of  making  his 
opinions  known.  If  the  subject  is  too  big  for  us,  if  we  cannot 
handle  it,  let  us  say  so,  and  not  refer  it  to  any  future  meetings 
of  the  Association. 

J,  (jr.  Branch, — It  seems  to  me  that  in  two  hours  and  a  half 
we  are  trying  to  do  what  the  Legislature  has  failed  to  do 
in  many  years.  We  are  trying  to  find  a  solution  for  a  question 
that  has  been  a  source  of  considerable  discussion  for  about  one 
hundred  years.  It  does  seem  to  me,  as  I  have  listened  to  the 
suggestions  of  Judge  Heiskell  (no  doubt  an  able  man),  that 
none  of  these  matters  should  go  before  the  Legislature ;  and  I 
do  not  believe  any  thing  embraced  in  the  proposed  bill  in  any 
way  betters  the  present  law.  We  have  a  law  passed  in  1887 
which  is,  it  is  admitted,  a  good  one  if  it  were  enforced  in  all  its 
features.  I  would  not  care  to  be  a  member  of  an  association 
that  advocated  some  of  the  suggestions  on  that  paper,  which 
puts  us  back  where  we  were  in  1806,  because  it  was  in  1806 
that  the  law  which  Judge  Heiskell  is  now  advocating  was  in 
force.  This  very  law  is  the  one  that  was  in  effect  in  1806.  I 
cannot  see  how  Judge  Heiskell,  with  his  experience,  fails  to  see 
that  just  what  he  is  advocating  is  but  a  slight  modification  of 
that  law.  Some  of  the  suggestions  are  good,  but  none  of  them 
will  improve  the  present  law.  There  is  no  way  that  it  aftects 
me  except  as  a  member  of  this  Association,  but  I  would  not 
like  to  put  myself  on  record  here  as  favoring  something  that  I 
do  not  believe  to  be  proper,  and  which  I  do  not  candidly  be- 
lieve will  in  any  way  improve  the  present  law.  The  resolu- 
tion says  we  will  pass  a  certain  law,  and  then  we  will  appoint 
three  men  to  see  that  it  is  enforced ;  but  what  assurance  have 
we  that  it  will  be  enforced  any  more  than  the  present  law  cov- 
ering this  subject?  We  have  boards  of  equalization  all  over 
the  State  that  are  doing  their  duty  in  most  cases,  and  if  there 
is  an  assessment  in  the  State  of  Tennessee  that  is  not  proper,  it 
is  the  assessor's  fault.  They  do  not  know  how  to  assess  prop- 
erty, but  I  believe  the  boards  are  doing  their  duty.  I  under- 
stand that  General  Pickle  withdraws  his  resolution,  and  I  think 
we  should  lay  the  entire  thing  on  the  table,  and  take  it  up  at 
the  next  meeting  of  the  Bar  Association,  and  have  a  committee 
pass  upon  the  recommendations  as  they  are  prepared  by  Judge 
Heiskell. 
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Motion  seconded. 

6r.  W.  Pickle,--!  will,  with  the  permission  of  my  second, 
i-ut  the  Gordian  knot  by  withdrawing  the  resolution  I  have  of- 
fered, because  the  Association  does  not  seem  to  be  prepared  to 
act  upon  the  question. 

J.  A,  Moore. — Then,  if  that  is  done,  1  would  like  to  suggest 
that  we  refer  the  whole  matter  to  the  Legislature.     I  think — 

J.  G.  Branch. — (Interrupting) — I  accept  the  gentleman's 
amendment  to  put  the  resolution,  including  General  Pickle's 
resolution,  before  a  committee  to  report  at  the  next  meeting  of 
the  Bar  Association,  and  then  let  the  resolutions  come  up  in 
the  regular  order  of  consideration. 

J.  A.  Moore. — I  prefer  that  the  whole  matter  be  referred, 
and  that  these  copies  of  the  paper  that  has  been  presented  by 
ffudge  Heiskell  go  with  the  resolution;  also  that  offered  by 
(General  Pickle,  and  that  they  be  sent  to  the  Senate  and  House 
of  Representatives  for  consideration  at  the  next  session. 

J.   G.  Branch. — No,  sir;  I  believe  that — 

J.  A.  Moore. — (Interrupting) — Then,  I  make  a  motion,  as 
suggested  by  the  gentleman,  that  this  whole  matter  be  referred 
to  a  committee  to  be  appointed  by  this  body,  which  will  report 
at  the  next  meeting  of  this  Association,  and  I  would  suggest 
that  the  number  of  the  committee  be  five. 

H.  H.  Ingersoll. — If  my  resolution  would  be  in  order,  I  would 
ask  that  it  be  read. 

The  President. — Yes,  it  would  be  in  order. 

Mr.  Ingersoll's  resolution  was  then  read. 

./.  M.  Dickinson. — I  am  entirely  opposed  to  trying  to  impose 
a  matter  upon  the  Legislature  that  we  have  not  the  intelligence 
to  deal  with  ourselves.  I  was  on  that  committee,  and  did  not 
sign  the  report  because  it  was  too  voluminous  for  me  to  exam- 
ine carefully.  I  am  entirely  opposed  to  our  sending  up  resolu- 
tions and  reports  to  the  Legislature  that  we  have  not  made 
some  disposition  of;  I  think  it  would  be  much  better  to  adopt 
the  suggestion  of  Mr.  Moore,  and  let  it  pass  over  until  the  next 
meeting. 

.7.  A.  Moore. — I  make  the  point  of  order  that  the  resolution 
offered  by  Judge  Ingersoll  is  out  of  order. 

J.  M.  Dickinfion. — I  am  favoring  yours  now. 
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J,  A.  Moore. — I  understood  that  you  wanted  to  adopt  the  sug- 
gestion of  Judge  Ingersoll. 

J.  31.  Dickinson. — I  understand  that  the  motion  of  Mr.  Moore 
is  to  relegate  this  whole  matter  to  a  special  committee,  to  report 
at  the  next  meeting  of  the  Association. 

The  President. — When  Judge  Ingersoll  offered  his  resolu- 
tion, Cieneral  Pickle's  resolution  being  then  pending,  the  Chair, 
for  the  time  being,  ruled  Judge  lugersolTs  resolution  out  of 
order.  After  the  withdrawal  of  General  Pickle's  resolution, 
the  Chair  then  recognized  the  judge,  and  he  then  offered  his 
resolution.  Now  the  question  is  upon  the  adoption  of  the  reso- 
lution of  Judge  Ingersoll. 

N.  W.  Baptist. — I  rise  to  a  point  of  order,  and  that  is,  that 
when  a  gentleman  has  made  a  motion  it  cannot  be  withdrawn 
by  the  consent  of  the  second  after  it  becomes  a  question  sub- 
mitted to  the  house ;  I  therefore  second  General  Pickle's  motion. 

The  President. — The  Chair  overrules  the  point  made  by  the 
gentleman. 

The  resolution  by  Judge  Ingersoll  was  lost. 

J.  A.  Moore. ~1  move  that  the  report  of  this  committee,  of 
which  Judge  lleiskell  was  chairman,  together  with  the  resolu- 
tion oftered*by  General  Pickle,  be  referred  to  a  committee  of 
five,  to  be  appointed  by  the  President  of  the  Association,  and 
that  they  report  thereon  at  the  next  meeting  of  this  body. 

A.  S.  Cobjar. — If  we  cannot  handle  this  question,  I  am  in 
favor  of  acknowledging  it  now.  The  referring  this  matter  to 
another  committee  is  entirely  out  of  place.  If  we  cannot  han- 
dle it,  what  is  the  use  of  referring  it  to  a  committee  to  make 
another  report  ?  This  has  been  done  so  much  that  it  is  becoming 
old.  The  chairman  of  that  committee  and  the  whole  commit- 
tee are  entitled  to  great  credit  for  the  work  they  have  done, 
and  I  think  it  is  time  for  action.  I  think  some  steps  should 
be  taken,  and  that  something  ought  to  be  done.  I  regret  ex- 
ceedingly that  the  Attorney-general  saw  proper  to  withdraw 
his  proposition.  I  think,  myself,  that  we  could  aftbrd  to  do 
that  much.  If  it  were  referred  to  a  committee,  we  might  not 
agree  with  the  committee.  I  would  like  to  vote  upon  this 
proposition.  Let  us  not  send  it  back  after  the  work  that  has 
been  done;  let  us  do  something  with  it.     I  do  not  want  to  take 
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up  the  whole  time  next  year  with  the  discussion  of  this  ques- 
tion after  such  a  report  as  this.  It  has  been  a  full  report,  and 
a  full  minority  report,  which  has  been  very  elaborate,  and  the 
gentlemen  have  presented  it  in  a  lawyer-like  style,  and  it  does 
seem  to  me  that  we  should  take  some  action  in  the  matter. 

J.  G.  Branch, — I  rise  to  a  point  of  order,  and  ask  that  my 
orii^inal  resolution  be  passed  upon.     I  call  for  my  resolution. 

The  President. — The  Chair  overrules  your  point  of  order. 
The  question  now  is  upon  the  resolution  offered  by  Mr.  Moore 
— that  is,  that  a  committee  of  five  be  appointed  by  the  Presi- 
dent of  this  Association  to  take  charge  of  the  whole  question 
and  report  at  the  next  meeting  of  the  Association. 

•/.  W.  Bonner. — I  desire  to  say,  with  reference  to  this,  that  I 
concur  with  Colonel  Colyar.  I  am  opposed  to  this  re-reference 
of  this  matter.  It  came  up  last  year,  and  it  was  referred  to  a 
committee;  and  now,  like  Colonel  Colyar,  I  think  we  had  bet- 
ter dispose  of  it  either  affirmatively  or  negatively,  and  not  send 
it  back  to  another  committee.  I  therefore  sincerely  hope  that 
Mr.  Moore's  resolution  will  not  pass. 

J,  G.  Branch, — I  insist  upon  my  point  of  order. 

The  President. — The  Chair  will  state  that  the  point  of  order 
is  overruled  because  the  Chair  heard  no  second  to  your  motion. 
The  question  is  now  upon  the  adoption  of  the  resolution  of 
Mr.  Moore. 

Lost. 

E,  F.  Jackson, — The  Central  Council  desire  to  report  for 
membership  the  following  names:  William  Henry  DeWitt,  C. 
R.  Evans,  and  Frank  Spurlock,  of  Chattanooga. 

Tomlinson  Fort, — It  is  now  1  o'clock,  and  I  move  that  we  ad- 
journ until  2:30. 

Carried. 
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AFTERNOON  SESSION. 


The  President. — The  Association  will  please  come  to  order. 

Tomlwson  Fort, — The  subject  that  we  were  discussing  before 
dinner  seems  to  have  provoked  a  good  deal  of  trouble,  there- 
fore, by  the  unanimous  consent  of  the  members,  I  would  like 
to  read  a  resolution,  and  dispose  of  this  matter  from  a  stand- 
point which  I  hope  will  be  acceptable  to  all  of  the  members: 

'^Resolved,  That  the  report  of  the  special  Committee  on  Tax- 
ation be  re-referred  to  the  same  committee,  with  instructions  to 
revise  it,  then  have  five  hundred  copies  of  the  same  printed, 
with  such  annotations  as  may  be  made  to  it  by  the  said  com- 
mittee. 

^'jResolced^  That  copies  of  said  report,  as  revised,  be  furnished 
to  each  county  tax-assessor  and  each  member  of  this  Associ- 
ation, and  to  each  member  of  the  Legislature,  to  be  elected,  to 
meet  in  January,  1891. 

^'Resolved,  That  said  committee  be  required  to  report  at  the 
next  annual  meeting  of  this  Association." 

C.  W,  HeishelL — I  second  the  resolution,  and  would  suggest 
that  Judge  Dickinson  be  made  the  chairman  of  that  commit- 
tee, and  I  trust  the  resolution  will  pass. 

Geo,  T,  Fry, — I  think  the  present  chairman  of  this  commit- 
tee is  as  radically  wrong  as  any  man  I  know,  and  he  ought  to 
be  obliged  to  hold  that  place,  and  I  do  not  think  any  man  in 
this  house  is  as  well  qualified  to  hold  that  place  as  he. 

C,  F.  Vance, — I  am  opposed  to  that  resolution  because  I  am 
opposed  to  the  law  as  it  is  drafted.  I  think  it  is  a  radically 
wrong  one,  and  I  do  not  want  to  give  countenance  to  that  thing 
by  having  it  printed.  I  do  not  blame  Judge  Heiskell  for 
bringing  that  law,  because  it  is  consistent  with  his  peculiar 
views.  He  is  a  robust,  thorough  Presbyterian,  and  his  church 
is  a  very  severe  sort  of  a  disciplinarian.     I  was  raised  in  that 
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church  myself,  and  I  recollect  well  when  I  could  not  get  hot 
bread  for  Sundays,  and  when  I  was  w^hipped  for  going  to  sleep 
during  family  prayers  and  had  to  go  to  Wednesday  night 
prayer-meeting.  But  I  am  not  as  firm  a  believer  in  that  church 
now  as  I  was  then.  I  think  it  is  a  great  church,  and  has  done 
a  great  deal  of  good,  but  it  has  done  a  great  deal  of  evil,  too. 
That  was  the  church,  I  believe,  that  stole  the  Parliament  of 
Charles  I. 

C.  W,  HeiskelL — No,  just  Hume  says  so. 

C.  F.  Vance, — Did  not  the  Presbj'terian  Church  murder  an 
archbishop?  They  were  not  as  pure  as  Judge  Ileiskell  hap- 
pens to  be.  While  I  have  great  respect  for  that  church,  being 
raised  in  it,  yet  I  cannot  countenance  all  the  things  they  do  or 
have  done  in  the  past.  Then,  Judge  Heiskell  had  to  abuse 
our  friend  Savage  in  his  absence,  because  Savage  did  not  have 
a  wife  and  nine  children,  as  Judge  Heiskell  has.  I  was  in  Sav- 
age's town  one  summer,  running  away  from  yellow  fever,  and 
they  told  me  there  that  Savage  was  a  husband  to  every 
woman  in  the  county.  They  said  he  was  a  good,  liberal,  char- 
itable fellow,  and  he  was  all  the  time  doing  charitable  acts; 
therefore  I  do  not  think  Judge  Heiskell  ought  to  abuse  him. 
tSeriously,  I  am  opposed  to  this  thing;  I  am  in  favor  of  laying 
the  whole  confounded  thing  on  the  table. 

C.  N.  Burch, — It  seems  to  me  that  the  resolution  as  just  of- 
fered is  the  only  possible  way  to  dispose  of  the  report  of  the 
committee.  It  is  evident  that  the  Association  cannot  now^  at- 
tend to  the  business  satisfactorily — it  is  evident  that  there  is 
not  sufficient  time  for  doing  it,  and  the  resolution  certainly,  if 
it  passes,  commits  the  Association  to  nothing  w^hatever.  It 
only  recommends  the  carefully  prepared  paper  of  Judge  Heis- 
kelTs  to  the  Legislature,  and  also  places  the  matter  before  the 
diiferent  tax-assessors,  and  I  believe  it  is  the  appropriate  thing 
to  do  ;  I  therefore  call  for  the  question. 

Luke  W.  Finlay. — I  favor  the  amendment  so  far  as  it 
requires  that  it  be  printed  for  distribution,  but  believe  that  the 
committee  should  be  left  with  discretionary  powers  as  to  the 
remainder  of  it. 

(7.  F.  Vance, — I  second  that  motion. 

Motion  lost. 
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John  Rahyn. — I  move  to  amend  that  resolution  by  adding  to 
it  that  the  remarks  of  Judge  Vance  be  added  to  it. 

C.  F,  Vance, — I  am  not  an  office  seeker.  If  I  were,  tlie  Pres- 
byterian Church  would  be  down  on  me. 

Resolution  carried. 

The  Pr'esident. — AVe  have  before  us  a  resolution  that  wat? 
ottered  this  morning  by  Colonel  Turner.  The  Secretary  will 
please  read  it. 

J.  H.  Malone, — By  consent  of  Colonel  Turner,  this  is  off'ered 
instead  of  the  one  this  morning. 

The  resolution  was  then  read  by  the  Secretary,  as  follows: 

"  Ecsolcedj  That  it  is  the  sense  of  the  Bar  Association  that  a 
Constitutional  Convention  should  be  called  for  the  purpose  of 
revising  and  framing  a  Constitution  for  the  State  of  Tennessee; 
and  for  the  purpose  of  effecting  the  calling  of  this  convention 
and  carrying  out  the  various  recommendations  of  the  Bar 
Association  at  the  present  as  well  as  at  the  former  meetings  of 
the  Association,  the  President  is  directed  to  appoint  a  com- 
mittee of  five  to  prepare  proper  bills  and  present  the  same  to 
the  next  Legislature,  and  take  such  measures  as  may  be  neces- 
sary to  effectuate  the  foregoing  purposes." 

Luke  E.  Wright. — I  have  a  resolution  which  I  have  prepared, 
intending  to  offer  as  an  original  resolution,  but  perhaps  it  will 
fit  in  by  way  of  an  amendment  to  the  one  just  offered.  I  will 
ask  the  Secretary  to  read  it. 

The  resolution  ottered  by  Mr.  Wright  was  then  read  by  the 
Secretary,  as  follows: 

'^Resolved,  That  it  is  the  sense  of  this  Association  that  a  re- 
codification of  the  laws  of  Tennessee  is  imperatively  demanded, 
and  that  this  important  work  should  be  placed  by  the  Legisla- 
ture, at  its  next  session,  in  competent  hands,  with  directions  to 
report  the  result  of  their  labors  to  the  Legislature  of  1893. 

^'Ec.^olvedy  That  a  committee  be  appointed  to  urge  this  mat- 
ter before  the  Legislature." 

The  President. — Is  that  ottered  as  a  substitute  for  the  other, 
or  as  an  independent  resolution? 
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Luke  E.  Wright, — I  will  withdraw  my  resolution  for  the 
present. 

It,  G.  Brown. — I  desire,  Mr.  Chairman,  to  know  what  it  is 
that  the  Bar  Association  expects  to  recommend  to  be  acted 
upon  by  this  Constitutional  Convention,  the  reforms  that  will 
bo  advocated,  and  whether  they  are  to  be  specifically  set  out 
in  this  bill.  If  so,  I  have  a  resolution  that  I  desire  to  ofter  to 
tlie  Association  for  their  approval  or  rejection ;  it  is  to  elimi- 
nate Section  28,  Article  II.,  of  the  Constitution,  which  pre- 
vents the  Legislature  from  imposing  a  tax  in  any  way  except 
upon  all  property  equally.  I  would  like  to  know  if  it  will  be 
in  order  to  offer  the  resolution  now.  I  also  desire  to  know 
what  specific  reforms  the  Association  proposes  to  approve. 

The  President. — The  matter  before  the  Association  now  is 
the  resolution  of  Colonel  Turner. 

Resolution  carried. 

Luke  E.  Wright, — I  now  offer  my  resolution  as  an  original 
one. 

The  resolution  was  again  read  by  the  Secretary. 

M.  T.  Bryan  called  to  the  chair. 

C.  W,  HeiskelL — I  move  the  adoption  of  the  resolution  offered 
by  General  Wright. 

Motion  seconded  and  carried. 

J.  H,  Acklen, — I  believe  this  is  time  for  miscellaneous  busi- 
ness; therefore  I  have  a  resolution  that  I  will  read : 

'''Resolved^  That  the  Central  Council  be,  and  they  are  hereby, 
respectfully  requested,  in  fixing  the  place  for  the  next  annual 
meeting  of  this  Association,  to  favorably  consider  Lookout 
Mountain  as  the  place  where  such  meeting  shall  be  held." 

Resolution  seconded. 

J,  H,  Acklen, — I  make  that  in  the  form  of  a  request,  because 
I  am  satisfied  that  the  request,  coming  from  this  Association  to 
the  Central  Council,  would  undoubtedly  meet  with  their  ap- 
proval, and  they  will  give  it  much  weight.  Under  Article  XII. 
of  the  Constitution,  the  Central  Council  are  authorized  and  em- 
powered to  select  such  place  for  the  meeting  of  the  Association 
as  they  shall  deem  wise. 

Resolution  adopted. 


Digitized  by  VjOOQ IC 


114  Proceedings  of  the 

J,  IL  Acklen. — I  desire  to  call  the  attention  of  the  Associa- 
tion to  this  clause  in  our  Constitution  in  Article  XII. :  **TLis 
Association  shall  meet  annually  on  the  first  Thursday  in  July, 
at  such  place  as  the  Central  Council  may  select/'  and  move  to 
amend  that  so  this  article  shall  read :  "  This  Association  shali 
meet  annually  at  such  a  time  and  place  as  the  Central  Council 
may  select."  M3'  reason  for  offering  an  amendment  to  that 
clause  is  that  the  Central  Council  may  think  it  advisable  to 
select  some  other  time  than  the  first  Thursday  in  July  ;  in  fact, 
I  think  they  might  find  it  advisable  and  to  the  interest  of  the 
Association  to  select  some  day  late  in  June  or  early  in  August. 

The  President. — Do  you  ofier  that  as  an  amendment? 

J.  H,  Acklen. — Yes,  sir. 

Greo.   T.  Fry, — I  second  the  amendment. 

J.  H.  Acklen, — These  are  my  reasons:  Because  I  think  our 
meetings  ought  not,  under  anj'  circumstances,  be  held  in  conflict 
with  our  Constitution.  This  meeting  is  held  on  the  ninth  of  this 
month,  when,  in  point  of  fact,  if  we  complied  with  the  strict 
letter  of  our  Constitution,  it  should  have  been  held  on  the  third. 

John  Ruhni. — I  would  like  to  ask  for  information,  whether 
w^e  have  a  right,  under  our  Constitution,  to  amend  by  mert* 
motion  at  the  meeting  at  which  the  amendment  is  ofiered?  I 
am  a  strict  constructionist. 

The  President. — Of  what? 

John  Buhm, — Of  the  Constitution  of  the  United  States. 

J.  H,  Acklen, — (Reading  from  the  Constitution) — "Alteration 
or  Amendment  of  the  Constitution.  This  Constitution  maybe 
altered  or  amended  by  a  vote  of  three-fourths  of  the  members 
present  at  any  annual  meeting,  but  no  such  change  shall  be 
made  at  any  meeting  at  which  less  than  twenty  members  are 
present." 

John  Ruhm, — Is  there  not  some  notice  provided? 

./.  H,  Acklen, — No  notice  at  all. 

The  President. — Is  the  Association  ready  for  the  question? 

C  F,  Vance,  ^1  am  opposed  to  that  motion.  I  want  to  come 
here  in  the  summer.  I  do  not  want  this  Central  Council  bring- 
ing us  up  here  in  the  winter.  I  do  not  want  any  such  power 
delegated  to  the  Central  Council.  I  think  the  Constitution 
has  fixed  the  time  of  our  meetings,  and  I  believe  in  letting  it 
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stay  that  way.  This  is  a  good  summer  place,  and  I  would  like 
to  liorae  up  liere  in  mid-summer,  and  not  at  any  other  time. 
There  is  no  other  time  that  we  can  make  proper  arrangements 
with  the  hotel,  and  I  believe  in  coming  up  here  when  we  do  in 
July.     For  these  reasons  I  am  opposed  to  the  change. 

The  President  put  the  resohition  to  a  vote,  which  resulted  in 
35  ayes  and  18  nays. 

Lost. 

H.  H,  IvgersolL — I  move  to  amend  the  Constitution  by  pro- 
viding that  the  meetings  of  the  Association  shall  take  place  at 
such  time  and  place  in  the  month  of  July  as  the  Central  Coun- 
<?il  may  fix. 

Motion  seconded  and  carried. 

A.  H.  Mnnford, — I  have  a  resolution  which  I  wiflh  to  offer. 

The  resolution  was  read  by  the  Secretary,  as  follows: 

"  Resolved^  That  the  perquisite  system  of  paying  Attorneys- 
general,  clerks,  and  other  officers,  is  wasteful,  extravagant,  and 
demoralizing  in  its  tendencies,  and  should  be  abolished  and  all 
officers  paid  salaries,  as  it  would  be  less  expensive  to  the  people 
and  would  place  the  official  morale  on  a  higher  plane,  and,  al- 
though cheaper  to  the  public,  would  pay  officials  better  salaries ; 
and  such  salaries  should  be  graded  according  to  population,  and 
assistants  should  be  appointed  where  needed." 

A  Member. — I  move  that  it  be  adopted. 

A.  H.  Muvford, — I  wish  to  say  this,  that  the  resolution  is  not 
intended  as  any  reflection  on  any  Attorney-general,  clerk,  or 
other  officer  that  is  paid  by  the  perquisite  system.  The  Attor- 
uey-general  in  my  district  is  in  favor  of  it.  We  have  a  law  in 
Tennessee  whereby  lawyers  are  forbidden  to  engage  in  any  case 
where  they  are  to  receive  a  contingent  fee.  But  an  Attorney- 
general  is  paid  five  dollars  in  a  misdemeanor  case  if  he  wins  it 
and  two  dollars  and  fifty  cents  if  he  loses  it,  and  ten  dollars  in 
a  felony  case  if  he  wins  it  and  five  dollars  if  he  loses  it.  While 
I  do  not  intend  to  press  this  resolution  upon  the  Association,  I 
desire  to  call  the  attention  of  the  bar  to  some  of  the  evils  aris- 
ing out  of  this  perquisite  system.  In  some  of  the  counties  the 
clerks  of  the  courts  do  not  receive  enough  to  support  them. 
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eoiisequeutly  it  is  almost  impossible  to  get  an  efficient  officer 
Clerks  get  seventy-five  cents  for  every  capias  they  issue  and 
seventy-five  cents  for  every  judgment  they  write  up,  while  the 
actual  work  that  they  do  in  issuing  a  capias  or  in  writing  up  a 
judgment,  is  not  worth 'a  quarter;  yet  they  get  seventy-five 
cents  for  it. 

In  most  of  these  counties  the  clerk  is  compelled  to  give  his 
entire  time  to  the  duties  of  the  office,  while  he  does  not  get 
enough  out  of  it  to  support  himself  and  family,  while  in  the 
cities  they  get  entirely  too  much.  While  in  favor  of  giving 
the  officers  liberal  compensation  for  the  work  they  perform, 
stijl  it  is  a  well-known  fact  that  the  judges  of  this  State  draw 
very  poor  salaries,  entirely  inadequate  for  the  duties  they  per- 
form. I  am  not  reflecting  on  any  Attorney-general  by  advo- 
cating this  measure,  only  I  am  opposed  to  these  contingent  fees. 
I  want  to  see  all  the  Attorneys-general  well  paid;  they  are 
elected,  and  they  have  to  support  their  families;  but  I  believe 
the  present  system  of  fees  has  a  tendency  to  cause  the  Attor- 
neys-general to  oftentimes  urge  the  grand  jury  to  find  a  true 
bill  against  a  culprit  which  would  not  otherwise  be  done  if  he 
were  paid  a  salary.  When  a  doubtful  case  is  brought  before  the 
grand  jury,  he  thinks, ''  Well,  may  be  I  can  win  the  case,"  while, 
if  the  grand  jury  fails  to  find  a  true  bill,  he  gets  nothing- 
Therefore,  he  takes  the  chance  of  winning  the  lawsuit.  That 
is  human  nature.  He  thinks  it  is  better  for  him  to  make  a 
fight  and  get  something,  even  if  he  loses  the  case,  than  to  not 
have  the  grand  jury  find  a  true  bill  and  get  nothing.  These 
things  would  be  obviated  if  he  were  paid  a  salary.  I  believe  in 
having  the  salaries  graded  according  to  the  population,  and, 
where  they  need  assistants,  they  should  have  them.  Then  the 
sole  object  and  aim  of  the  Attorneys-general  will  be  to  bring 
criminals  before  the  courts  of  the  country,  and  not  to  increase 
the  amount  of  his  fees,  because,  whether  he  wins  or  loses  his 
suit,  his  salary  will  be  the  same.  The  present  system  of  pay- 
ing these  officials  is  wasteful  to  the  State  of  Tennessee. 

I  have  the  highest  respect  for  my  profession,  and  I  am  glad 
to  say  to  this  Association  that  the  older  I  grow,  and  the  more 
I  see  of  lawyers,  the  more  I  become  convinced  of  the  fact  that 
no  profession   stands  higher  than  they  do,  or  upon  a  higher 
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plane,  and  I  do  not  want  to  be  understood  as  making  any  war 
upon  lawyers  or  their  profession. 

As  to  the  clerks:  If  true  bills  are  found,  the  clerks  of  the 
-courts  get  fees;  but  if  true  bills  are  not  found,  the  clerks  get 
nothing.     Therefore,  there  is  an  inducement  to  the  clerks  to 
work  up  litigation.     If  you  will  look  over  the  cases  of  crimi- 
nal prosecution,  you  will  see  that  it  is  the  greatest  burden  that 
the  State  has  to  pay.     If  you  will  take  the  cost  to  the  State  of 
these  criminal  prosecutions,  you  will  be  perfectly  astonished  at 
the  figure.     You  will  see  that  it  is  a  very  great  burden  to  the 
tax-payers.     I  think  this  expense  should  be  cut  down.     I  am 
heartily  in  favor  of  giving  every  clerk  of  a  Circuit  Court  a  sal- 
ary, and  that  they  shall  receive  at  least  $600  per  annum  ;  that 
that  should  be  the  minimum  of  a  clerk,  and  grade  that  also 
according  to  the  population,  and,  if  it  is  necessary,  give  him 
an  assistant.     The  fact  that  the  State  of  Tennessee  has  to  bor- 
row money  to  pay  the  interest  on  her  bonds  seems  to  me  suffi- 
cient argument  that  some  means  should  be  taken  to  cut  down 
her  expenses,  and  this  can  be  accomplished,  to  some  extent,  by 
cutting  down  the  cost  of  the  criminal  prosecutions.     The  At- 
torney-general and  the  clerks  in  my  circuit  are  as  good  men  as 
you  can  find  anywhere,  and  I  talked  to  them  before  I  brought 
this  matter  before  this  Association,  and  thev  are  in  favor  of  the 
measure.    I  do  not  present  the  resolution  for  passage  to-day,  but 
simply  to  call  the  attention  of  the  Association  to  what  I  con- 
sider a  great  evil  in  the  State,  so  that  we  may  consider  it  if  we 
should  have  a  Constitutional  Convention.     Therefore,  I  move 
that  this  resolution  be  referred  to  the  Committee  on  Jurispru- 
dence and  Law  Reform. 

Motion  seconded  and  carried. 

C.    W,  HeiskelL — I  wish  to  ofier  this  resolution  : 

'^ResolKed,  That  the  proceedings  of  this  meeting  of  the  Asso- 
ciation be  printed  and  put  in  the  hands  of  the  members  within 
ninety  days  after  its  adjournment." 

We  all  know  that  we  do  not  usually  get  our  proceedings 
until  a  few  days  before  the  meeting  of  the  Association.  That 
certainly  ought  to  be  remedied.     We  ought  to  know  what  we 
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are  coming  liere  tor,  and  it  is  essential,  so  far  as  I  am  con- 
cerned, that  we  liave  these  things  printed,  and  that  we  have 
tlieni  in  our  hands  as  soon  as  possible. 

The  President. — I  will  state,  as  chairman  of  the  Pubhcation 
Committee,  that  as  soon  as  the  proceedings  got  to  the  commit- 
tee, I  think  within  at  least  thirty  days  we  had  them  printed 
and  in  the  hands  of  the  Secretary.  Is  the  Association  ready 
for  the  adoption  of  the  motion  just  made? 

Carried. 

iZ.  G,  Brown. — I  have  a  resolution  which  I  wish  to  offer,  as 
follows : 

^'Eesolcect^  That  among  the  recommendotious  of  the  Bar  As- 
sociation to  the  Constitutional  Convention — if  such  should  be 
called — the  following  measure  be  included :  'That  Article  II., 
Section  28,  of  the  Constitution,  requiring  all  forms  of  prop- 
erty to  be  taxed  alike,  should  be  abrogated.'  " 

Resolution  seconded. 

a,  G.  Brown, — This  section  of  the  Constitution  takes  it  out 
of  the  hands  of  the  Legislature  to  put  a  tax  ou  any  one  form 
of  property.  This  section  requires  that  all  forms  of  property 
shall  be  taxed  alike,  and  the  object  of  this  resolution  is  to  leave  it 
in  the  hands  of  the  Legislature,  by  removing  this  constitutional 
bar,  to  impose  a  tax  as  it  may  see  fit.  My  object  in  offering 
this  resolution  is  this,  that  under  our  Constitution  it  is  beyond 
the  power  of  the  Legislature  to  pass  acts  allowing  municipali- 
ties to  exempt  from  taxes  any  form  of  property  for  m\y  time. 
In  niany  of  our  large  cities  this  measure,  if  submitted  to  the 
people,  would  be  carried  by  an  almost  unanimous  vote;  espe- 
cially would  it  be  carried  as  to  exempting  manufacturing  plants 
from  taxes  for  a  certain  time  as  an  inducement  for  them  to  be 
established  in  the  municipality,  and  the  Legislature  would 
grant  that  privilege  if  this  section  of  the  Constitution  were  out 
of  the  way,  and  pass  an  act  to  be  submitted  to  each  of  the  large 
municipalities,  giving  them  the  power  to  exempt  from  munici- 
jKil  taxes  any  plant  that  might  be  established  within  their  cor- 
porate limits.  This  has  been  done  recently  in  Newport,  Ken- 
tucky;  they  have  no  such  provision  in  their  Constitution  as  we 
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have  in  ours,  and  the  city  of  Newport  drafted  a  bill  and  sub- 
mitted it  to  the  Legislature  whereby  the  city  was  enabled  to 
take  the  tax  oft*  of  personal  property,  stocks,  bonds,  and  indus- 
trial establishments  for  any  period  of  time  they  might  see  fit, 
and  the  bill,  after  its  passage,  was  submitted  to  a  popular  vote 
recently,  and  was  carried  overwhelmingly  in  favor  of  exempt- 
ing stocks,  bonds,  and  industrial  establishments.  Under  our 
Constitution,  as  it  is  at  present,  we  cannot  do  that.  This  pre- 
vents us  from  encouraging  the  establishment  of  manufactories 
whereby  these  municipal  corporations  may  grow.  The  taxing 
of  personal  property,  or  particularly  the  manufacturing  and 
industrial  plants,  is  a  thing  that  is  certainly  against  public  pol- 
icy, and  if  the  Legislature  could  exempt  this  class  of  property 
from  taxation  of  a  local  character,  by  request  of  the  people  of 
these  municipalities,  it  certainly  would  be  of  vast  benefit.  If 
Memphis  to-day  could  exempt  from  municipal  taxes  alone  the 
iron  foundries,  the  tanneries,  the  furniture  factories,  and  other 
plants,  on  their  plants  alone,  not  on  their  real  estate,  but  on 
their  plants,  buildings,  etc.,  we  would  have  had,  in  the  last  year, 
twenty  or  thirty  large  establishments  at  that  point.  Unfortu- 
nately, the  Legislature  cannot  do  that.  Our  tax-rate  in  Mem- 
phis is  very  high,  as  it  is  at  Chattanooga,  Nashville,  and  Knox- 
ville,  and  that  fact  keeps  many  of  the  large  industrial  estab- 
lishments from  coming  to  these  places  to  locate.  I  am  satisfied, 
from  a  careful  examination  of  the  subject,  that  if  the  Legisla- 
ture were  to  pass  such  a  bill,  letting  Memphis  exempt  from  her 
municipal  taxes  these  manufacturing  plants,  and  it  were  sub- 
mitted to  a  popular  vote,  it  would  be  carried  practically  unani- 
mously. It  is  for  the  benefit  of  these  municipalities  that  I 
bring  this  recommendation  before  this  Bar  Association. 

J.  G.  Branch. — I  am  opposed  to  the  passage  of  the  resolution. 
I  think  to  allow  the  Legislature  to  have  that  power  would  be  a 
great  injustice.  The  power  as  now  conferred  upon  the  Legis- 
lature provides  that  all  the  properties  of  corporations  shall  be 
taxed,  and  that  is  perfectly  just  and  proper.  There  is  no  reason 
why  we  should  make  an  exception,  and  say  that  the  Legislature 
should  have  the  power  to  exempt  any  corporation  from  taxa- 
tion in  order  to  get  that  corporation  to  locate  at  an\'  particular 
l^oint.     The  corporations  of  Tennessee  are  just  beginning  to 
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pay  the  taxes  they  ought  to  pay.  If  it  were  left  in  the  hands 
of  the  authorities  in  the  cities,  there  would  be  very  little  taxes 
collected  from  these  corporations,  and  the  result  would  be  that 
the  State  debt  would  increase.  Under  the  new  law  by  whicli 
we  tax  corporations,  make  them  pay  something  near  the  taxes 
they  should  pay,  we  have  raised  the  taxable  values  to  $324,- 
000,000.  We  are  now  collecting  enough  taxes  to  in  time  pay 
ott'  the  State  debt.  I  am  informed  that  as  soon  as  the  Kash- 
ville  Cotton  Mill  paid  its  full  quota  of  taxes  the  stock  went 
from  $1.25  to  ?1.  Before  it  paid  its  taxes  a  dividend  was  de- 
clared and  it  was  in  a  most  flourishing  condition.  Does  it  follow 
that  if  that  mill  could  make  that  much  money  it  ought  not  to 
pay  its  taxes,  the  same  as  any  laboring  man  pays  his  taxes?  I 
do  not  believe  in  amending  the  Constitution  in  any  such  a  way 
that  will  give  the  Legislature  the  power  to  give  cities  the  au- 
thority to  exempt  corporations  from  taxes.  To  put  this  matter 
in  the  hands  of  the  Legislature  w^ould  be  to  surround  them  by 
a  horde  of  lobbyists,  and  I  believe  we  should  do  everj'  thing  to 
keep  them  free  from  this  influence.  It  would  simply  enable 
each  legislator  to  sell  his  vote,  if  he  so  chose.  The  Constitu- 
tion ought  to  stand  just  like  it  is  now;  the  corporations  should 
pay  their  taxes.  The  Constitution  should  stand  as  a  bar  be- 
tween the  people  and  corporations.  There  is  no  corporation 
in  Tennessee  to-day  that  is  not  paying  a  good  dividend. 
The  State  of  Tennessee  is  to-day  the  most  flourishing  State 
ii>  the  Union,  and  there  is  no  reason  why  these  people  should 
not  pay  their  taxes  on  the  full  value  of  their  property.  If 
corporations  are  not  taxed,  it  seems  to  me  that  you  and  I 
must  pay  for  them.  It  is  outrageous  to  allow  rich  men  at  the 
head  of  a  corporation  to  pay  no  taxes.  I  know  that  there  are 
a  good  many  friends  of  corporations  that  are  here  that  would 
like  to  see  this  thing  pass,  but  I  believe  that  the  law  of  1887 
should  be  rigidly  adhered  to.  Because  the  Nashville  Cotton 
Mill  stock  decreased  from  $1.25  to  $1  is  no  argument  that  it  it^ 
not  flourishing.  I  know  how  much  they  make,  and  they  can 
better  afford  to  pay  the  taxes  on  their  property  than  I  can  on 
mine. 

F.  P.  Poston. — I  move  to  table  the  resolution. 

Motion  seconded  and  carried. 
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Chas.  N.  Biirch. — I  have  a  resolution  which  I  wish  to  offer: 

^'Resolved,  That  the  Circuit  Judges  and  Chancellors  of  the 
State  l)e,  and  are  hereb}^  made  honorary  members  of  this  Associ- 
ation; and  that  it  shall  be  the  duty  of  the  Secretary  to  specially 
notify  each  of  said  Circuit  Judges  and  Chancellors  of  the  time 
and  place  of  every  annual  meeting,  sixty  days  in  advance  thereof, 
and  that  in  said  notification  he  shall  also  request  each  of  said 
judges  to  so  arrange  the  sitting  of  his  court  that  he  and  the 
lawyers  may  attend,  and  he  shall  cordially  invite  each  judge 
to  attend." 

F.  P.  Poston. — I  move  to  table  that  resolution. 

Motion  seconded  and  carried. 

J.  H.  Malone, — I  have  a  resolution  which  I  wish  to  offer,  hut 
I  wish  to  say  before  it  is  read  that  I  understand  from  the  gen- 
tlemen w^ho  are  in  charge  here  of  the  proceedings  that  a  request 
was  made  of  some  railroad  officials  for  transportation  down  in 
Georgia  where  we  were  to  have  a  fine  barbecue,  and  the  officers 
of  that  railroad  agreed  to  give  us  a  free  train,  but  owing  to 
some  accident  in  the  arrangements,  that  part  of  the  programme 
could  not  be  carried  out.  This  resolution  is  simply  to  tender 
them  our  thanks  for  their  kindness,  and  is  as  follows  : 

^^Resolved,  That  the  thanks  of  the  Association  be  extended  to 
Col.  J.  D.  Williamson,  President  of  the  Chattanooga,  Rome 
and  Columbus  Railroad  Company;  Mr.  Charles  A.  Lyerly,  of 
Chattanooga;  Hon.  A.  W.  Walton,  Mayor  of  Rome,  Georgia; 
and  Mr.  Gordon  Lee,  of  Crawfish  Springs,  Georgia,  for  offer  of 
courtesies  which  the  members  of  the  Association  regrfet  they 
were  unable  to  accept  by  reason  of  lack  of  time." 

A  Meraber. — I  move  that  the  resolution  be  adopted. 

H.  H.  IngersolL — That  is  the  first  I  have  heard  of  the 
invitation. 

The  President. — I  do  not  know  that  any  formal  invitation 

was  sent  to  the  Association  ;  but  two  or  three  weeks  ago,  when 

the  matter  was  spoken  of,  Mr.  Wiltse  stated  that  the  railroads 

had  tendered  such  an  excursion,  and  the  matter  was  discussed 
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back  and  forth  between  him  and  the  Secretary,  and  it  was,  I 
believe,  on  account  of  the  heat  and  the  idea  that  the  Associa- 
tion would  not  like  to  leave  the  mountain,  that  that  feature 
was  taken  off  the  programme.  I  know  there  is  no  question 
about  the  fact  that  the  railroads  were  ready  to  do  just  what 
Mr.  Malone  states. 

H.  H,  Ingersoll. — We  are  not  in  the  habit  of  thanking  people 
for  courtesies  that  have  not  been  extended. 

Resolution  carried. 

J,  J.  Turner, — I  offered  a  resolution  yesterday  to  be  acted 
upon  by  this  Association  in  order  to  bring  it  before  the  Na- 
tional Bar  Association  ;  and  I  desire  to  call  it  up  and  act  upon 
it,  and,  in  view  of  the  action  of  the  National  Bar  Association, 
I  desire  the  action  of  the  Association  now.  It  is  well  known 
that  the  National  Bar  Association  has  been  for  several  sessions 
making  an  endeavor  to  get  a  uniform  system  of  laws  in  all 
the  States  of  the  Union  as  to  the  probate  of  wills  and  deeds, 
caption,  certificate  and  notice  as  to  depositions,  extradition  of 
criminals,  and  as  to  bills  and  notes,  etc.  Action  was  taken  last 
year  with  reference  to  it,  but,  not  having  time,  they  desired 
it  carried  over  to  this  session.  It  aims  to  have  a  bill  prepared 
and  presented  to  each  Legislature  of  the  Union  with  a  view  of 
making  uniform  these  laws,  and  the  resolution  is  that  the  Bar 
Association  of  Tennessee  approves  of  that  idea  and  that  a 
copy  be  furnished  the  National  Bar  Association. 

J,  B.  HeiskelL — I  had  the  honor  to  be  present  at  the  last 
meeting  of  the  National  Association,  and  I  move  the  adoption 
of  the  resolution. 

The  President. — There  was  a  motion  made,  and  the  matter 
was  simply  carried  over  until  now. 

J,  B.  HeiskelL — I  found  myself  appointed  a  delegate,  and  the 
only  one  in  attendance  from  the  State  of  Tennessee  at  that 
meeting.  The  discussion  turned  principally  upon  a  uniformity 
of  the  law  in  regard  to  wills.  The  report  of  the  committee, 
which  consisted,  I  remember,  of  Judge  Church,  of  Pennsylvania, 
and  Judge  Montgomery,  of  California,  appears  to  be  exceed- 
ingly full  of  imperfections,  and  it  will  throw  it  back  to  the 
committee  to  report  again  as  to  the  many  matters  that  will 
grow  out  of  a  long  discussion  of  the  subject.     There  were  three 
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members,  I  believe,  appointed  at  the  last  term,  and  one  of  the 
members  is  appointed  for  three  years.  The  members  are  classi- 
fied into  one,  two,  and  three  year  members,  and,  being  the  only 
one  who  was  present,  and  the. only  one  therefore  that  had  any 
opportunity  to  make  his  wants  known,  I  was  assigned  to  the 
one  year  term,  and  I  want  this  Association  to  inflict  me  upon 
that  honorable  body  again. 

i.  -B.  McFarland. — That  matter  of  the  uniformity  of  laws 
upon  these  subjects,  where  there  may  be  any  radical  difter- 
ence,  has  been  a  subject  that  has  been  agitating  the  profession 
of  the  country  for  a  long  time.  The  American  Bar  Associa- 
tion, at  its  second  meeting,  held  at  Saratoga,  undertook  to  cor- 
rect tliis  evil.  They  took  almost  identically  the  same  steps 
that  the  National  Bar  Association  has  proposed  to  do — that  is, 
to  frame  a  uniform  law  upon  these  questions,  and  then  recom- 
mend it  to  the  Legislatures  of  the  various  States  to  pass.  This 
method  has  been  adopted,  and  it  has  thus  far  been  an  entire 
failure  for  a  number  of  reasons.  One  of  the  reasons  was  that 
there  was  not  a  full  representation  of  all  of  the  States  in  the 
Association  itself,  and  therefore  a  great  many  of  the  States  that 
were  not  represented  had  no  vote,  and  had  no  interest  in  the 
matter.  Another  reason'was  that,  after  these  resolutions  had 
been  passed  by  the  Bar  Association,  and  committees  appointed 
for  the  purpose  of  recommending  them  to  the  difterent  Legis- 
latures, they  were  negligent,  and  failed  to  bring  it  before  the 
Legislatures.  The  National  Bar  Association  is  proceeding  the 
same  way,  going  over  the  same  track.  This  is  a  question 
that  really  ought  to  demand  our  attention.  Take  it  in  one 
State,  and  they  will  hold  that  a  will  of  real  estate  sliould 
be  attested  by  three  witnesses,  in  another  State  by  one,  and  in 
another  by  two.  They  will  have  deeds  acknowledged  one  way 
in  one  State,  and  another  way  in  another  State;  in  some  States 
they  must  be  acknowledged  before  clerks,  and  not  before  nota- 
ries public,  and  in  other  States  a  difterent  rule  will  prevail. 
We  have  all  experienced  these  troubles,  and  therefore  it  is  a 
matter  of  exceeding  importance  to  us,  and  we  should  endeavor 
to  correct  it.  In  thinking  how  to  correct  it,  it  has  occurred  to 
me  that  the  only  way  to  do  so  is  that  the  Bar  Associations, 
being  the  central  points  from  which  shall  come  these  sugges- 
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tioiis  to  the  National  Bar  Association,  should  indorse,  bv 
resolution,  these  proposed  changes  and  uniformities,  and 
then  tlie  Governor  of  each-  State  of  the  Union  should  ap- 
point three  men  from  his  State,  to  meet  at  a  certain  time 
and  a  certain  place — say  SL  Louis,  Mo.,  that  being  a  central 
point,  on  the  first  of  August,  1891 — to  take  into  considera- 
tion the  changes  that  should  be  made  in  order  to  arrive  at  a 
uniformity  upon  these  questions.  Let  the  Governor  appoint 
men  that  are  learned  in  the  law  to  go  there  ;  and  when  they  go 
to  that  meeting,  these  representatives  will  feel  as  if  they  had 
represented  the  State  in  all  matters  possible  to  come  before  the 
Legislature.  Let  that  convention  recommend  these  reforms, 
and  then  these  delegates  will  be  a  committee  from  that  con- 
vention to  the  various  States  to  see  that  these  laws,  as  recom- 
mended, are  presented  to  the  various  Legislatures,  and  that  they 
are  gotten  through.  It  seems  to  me,  in  the  first  place,  that  it  is 
necessary  that  this  convention  be  a  representative  body,  com- 
posed of  men  from  every  portion  of  the  Union.  Then  they 
will  agree  upon  a  law,  and  agree  to  get  it  enforced.  They  can 
get  the  Governors  of  each  of  the  States  to  recommend  it  to 
the  Legislatures,  and,  by  actively  pursuing  some  such  policy  as 
I  have  suggested,  I  believe  we  may  reach  a  beneficial  and  sat- 
isfactory result. 

Luke  W.  Finlaif. — General  Heiskell. states  that  he  was  the 
only  representative  of  this  body  at  the  last  meeting  of  the  Na- 
tional liar  Association.  This  resolution,  if  I  understand  it, 
looks  to  the  approval  of  those  matters  which  were  imperfect. 
I  would  like  to  know  of  our  representative  delegate  some  of 
his  reasons,  what  position  ho  took  in  the  discussion  on  the  oc- 
casion of  that  convention,  and  what  reasons  he  had  for  doing 
what  he  did.  I  would  like  him  to  give  an  account  of  his  stew- 
ardship, in  order  that  we  may  judge  whether  he  will  be  a  suit- 
able steward  to  return  or  not;  and,  secondly,  that  we  may  be 
fully  advised  of  these  proposed  measures.  Of  course  questions 
affecting  property  rights  and  the  right  to  dispose  of  property 
in  the  various  States  is  a  very  important  matter  to  the  profes- 
sion. I  would,  therefore,  ask  General  Heiskell  to  kindly  give 
us  the  position  he  took  in  the  assembly,  and  what  were  his  rea- 
sons for  his  action. 
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J,  -B.  HeiskelL — While  the  matter  was  fresh  I  sent  to  the 
Secretary  of  this  Association  a  statement  of  the  matters  that 
came  before  the  National  Bar  Association,  which  I  will  now 
read : 


Report  of  Delegate  to  National  Bar  Association. 

To  the  Bar  Association  of  Tennessee: 

I  would  respectfully  report  that  at  the  meeting  of  the  Na- 
tional Bar  Association  I  found  myself  the  sole  representative 
of  this  Association.  There  were  present  about  seventy-five 
members.  In  the  absence  of  President  Broadhead,  Vice-presi- 
dent Doyle,  of  Ohio,  presided,  and  delivered  an  address,  weighty 
in  matter  and  elegant  in  style. 

The  Committee  on  the  Unification  of  the  Laws  submitted  sev- 
eral propositions,  of  which  that  on  the  law  of  execution  of  wills 
was  much  discussed.  It  was  found  to  be  objectionable  in  two 
l>articulars — that  it  prohibited  execution  of  a  will  except  in  a 
single  mode,  instead  of  providing  one  simple  mode  in  which  a 
will  might  be  duly  executed  anywhere,  without  excluding 
other  modes  which  any  State  might  be  reluctant  to  abolish. 
Second,  it  was  found  that  if  adopted  in  identical  words  in  every 
State  it  would  not  secure  uniformity,  but  preserve  diversity,  in 
that  the  witnesses  which  it  required  might  be  com]>etent  to  be 
witnesses  in  the  State  where  the  will  was  made  but  be  in- 
competent in  the  State  in  which  it  was  intended  to  operate.  It 
was,  after  much  discussion  and  many  valuable  suggestions  by 
way  of  proposed  amendments,  referred  back  to  the  committee 
for  further  report  at  the  next  annual  meeting. 

A  draft  of  a  statute  of  limitations,  intended  to  oi)erate  upon 
commercial  contracts  and  transactions,  prescribing  six  years  as 
the  term  of  limitations  on  all  actions  on  written  contracts  not 
under  seal,  was  recommended.  As  our  State  law  already  con- 
Forms  to  this  proposition,  so  far  as  it  was  intended  to  operate, 
it  was  supported  by  your  representative,  wnth  the  explanation 
that,  so  far  as  its  object  was  involved,  it  was  already  the  law  of 
Tennessee,  and  so  would  require  no  legislation  there. 

An  elaborate  and  careful  draft  ot*  an  extradition  law,  to  be 
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submitted  to  the  Congress  of  the  United  States,  was  reported, 
but  sent  back  to  the  committee  for  want  of  time  to  consider  it. 
In  obedience  to  the  instructions  of  this  body,  the  suggestions 
of  the  late  President  in  his  address  to  the  meeting,  regarding 
a  convention  of  delegates  appointed  by  the  Governors  of  the 
several  States,  was  submitted  to  the  Association,  but,  owing  to 
a  severe  and  sudden  cold,  and  total  loss  of  voice,  your  repre- 
sentative was  constrained  to  procure  even  the  reading  of  the 
suggestion  by  the  Secretary,  and  was  wholly  unable  to  make 
himself  heard  in  support  of  the  proposed  scheme.  He  had 
hoped  to  have  the  aid  of  some  of  his  associate  members,  ap- 
pointees of  this  Association,  and  much  regrets  their  absence. 
Respectfully  submitted, 

J.  B.  Heiskell. 

J.  B,  Heiskell. — Mr.  President,  after  having  given  this  ac- 
count of  the  matters  there,  I  hope  that  the  gentlemen  of  this 
Association  will  free  me  from  the  idea  that  I  have  not  done  my 
duty.  I  will  ask  that  our  late  President,  w^ho  has  so  ably 
brought  this  matter  before  this  body,  and  suggested  the  im- 
portance of  this  convention,  be  added  to  the  delegates  to  be 
appointed  by  the  Governor.  There  are  three  members  that 
hold  over  on  the  delegation — Colonel  Turner,  and  Judge  Mc- 
Farland,  and  Judge  Ingersoll,  of  Knox — and  I  do  not  believe 
the  fourth  member  was-appointed  at  the  last  meeting. 

B.  M.  Estes, — This  very  subject  has  been,  as  stated  by  Brother 
McFarland,  up  for  consideration  before  the  American  Bar  As- 
sociation for  some  years,  and  is  still  pending  before  that  body. 
These  suggestions,  made  by  Brother  McFarland  a  moment  ago. 
were  considered  by  this  Association  last  year,  the  only  material 
ditterence  being  that,  instead  of  the  delegates  being  appointed 
by  the  Governor,  they  were  appointed  by  the  Association  itself. 
I  think  it  would  be  proper  to  amend  Brother  Turner's  resolu- 
tion by  adding  also  the  name  of  the  Bar  Association  of  America, 
and  express  our  approval. 

./.  J,  Turner, — I  accept  the  amendment.  The  substance  of 
the  resolution  now  is  to  indorse  the  action  of  the  Bar  Associa- 
tion in  its  endeavor  to  ol)tain  a  uniform  system  of  laws  in  re- 
gard to  wills,  deeds,  dejjositions,  statute  of  limitations,  extra- 
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<lition  of  criminals,  etc.,  and  the  resolution  should  be  furnished 
1:he  Bar  Association. 

Resolution  adopted. 

President  Dickinson  resumed  the  chair. 

S.  P.  Walker, — I  beg  leave  to  oflFer  a  resolution  to  the  eft'ect 
that  Attorney-general  Heiskell  be  named  as  the  representative 
of  this  Association  at  the  next  meeting  of  the  National  Bar 
.A^ssociation. 

Carried. 

•/.  jB.  Heiskell. — I  move  to  add  the  name  of  Judge  McFarland 
a»s  a  delegate. 

Carried. 

M.  T.  Bryan. — The  Committee  on  Publication  begs  leave  to 
submit  its  report,  which  the  Secretary  will  read. 

Report  op  Committee  ox  Publication. 

T*o  the  Bar  Association  of  Tennessee: 

The  Committee  on  Publication  begs  leave  to  report  that  it 
has  had  compiled  and  published  the  proceedings  of  the  session 
of  the  Association  held  in  the  city  of  Memphis,  in  July,  1889. 
Six  hundred  copies  were  published,  and  have  been  distributed 
among  the  members  by  the  Secretary. 

Respectfully  submitted, 

M.  T.  Bryan,  Chairman, 
R.  F.  Jackson, 
W.  L.  Granbery, 
J.  A.  Cartwright, 
Hamilton  Parks. 

i?.  G.  Brown. — I  move  that  the  salary  of  our  Secretary  be 
increased  from  ?100  to  $300  per  year.  The  amount  of  work 
that  devolves  upon  the  Secretary  is  certainly  very  inadequately 
compensated  at  the  present  figure. 

Motion  seconded. 

J.  W.  Bonner. — My  experience  as  Secretary  and  Treasurer 
has  convinced  me  that  that  motion  ought  not  to  be  passed.  I 
do  not  think  it  ought  to  be  increased.  I  am  perfectly  aware  of 
the  truth  of  what  my  friend  Brown  says,  that  the  duties  of  the 
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office  are  rather  arduous,  but  my  experience  has  demonstrated 
to  my  satisfaction  that  it  would  be  unwise  in  the  Association  to 
adopt  the  motion.  Furthermore,  that  little  salary  is  not  con- 
sidered as  a  regular  salary,  but  simply  to  cover  the  traveling 
expenses  and  little  matters  of  that  sort  that  the  Secretary  i> 
compelled  to  incur  in  order  to  attend  to  his  duties.  I  appreciate 
the  kindness  of  Brother  Brown,  but  I  do  not  really  think  it 
advisable  to  adopt  the  resolution. 

P.  G.  Brown. — I  would  like  to  ask  the  Secretary  what  is  the 
financial  condition  of  the  Association  ?  I  understand  there  is 
a  large  amount  of  arrears. 

The  Secretary, — So  far  as  the  financial  condition  of  the  Asso- 
ciation is  concerned,  it  would  be  good  enough  if  the  members 
would  pay  their  dues  the  first  time  they  are  notified.  There 
are  gentlemen  on  my  books  that  owe  as  much  as  $25,  and  until 
there  is  some  improvement  in  the  matter  of  payment  of  dues, 
we  must  run  the  financial  matters  of  the  Association  econom- 
ically. 

J.  J.  Tamer, — I  move  to  amend  by  inserting  $200  instead  of 
$300. 

Motion  seconded. 

The  President. — The  motion  is  upon  the  adoption  of  the 
amendment  raising  the  salary  of  the  Secretary  from  $100  to  $200. 

A  Member, — I  think,  from  the  statement  of  the  Secretary,  that 
the  Association  is  not  in  a  condition  to  change  this  at  all.  He 
is  doing  the  work  to  the  entire  satisfaction  of  the  Association, 
and  the  statement  of  the  financial  condition  of  the  Association 
ought  to  be  a  sufficient  reason  why  we  should  not  change  the 
salary  of  the  Secretary.  I  therefore  move  to  table  the  resolu- 
tion as  amended. 

Motion  seconded  and  lost. 

J.  A,  Moore, — My  information  is  that  the  Constitution  and 
By-laws  fix  the  salary  of  the  Secretary,  and  I  doubt  if  it  can 
be  changed  in  this  way. 

John  Riihrn, — I  move  an  amendment  that  instead  of  allowing 
additional  compensation  to  the  Secretary,  that  he  be  allowed 
SlOO  for  clerk  hire. 

The  President.  —The  motion  is  that  the  Secretary  be  allowed 
$100  for  clerk  hire. 
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John  Eiikm, — I  mean  that  he  should  be  allowed  $100  for 
clerk  hire.  I  do  not  mean  that  he  should  receive  that  compen- 
sation, but  that  he  be  allowed  to  expend  $100  for  the  employ- 
ment of  a  clerk. 

Motion  seconded. 

Lost. 

J.  B.  HeiskelL — Would  it  be  in  order  to  move  that  gentlemen 
who  are  more  than  three  years  in  arrears  should  come  up  and 
pay  their  back  dues? 

The  President. — A  motion  might  bring  them  up.  Those  in 
favor  of  increasing  the  Secretary's  salary  from  $100  to  $200 
will  please  vote  aye. 

Motion  carried. 

C  W.  Metcalfe. — I  wish  to  offer  a  resolution : 

'^Resolved,  That  the  thanks  of  the  Association  are  hereby 
tendered  to  the  ladies  of  Nashville  and  Chattanooga  for  the 
delightful  musical  entertainment  which  they  so  kindly  gave." 

Resolution  adopted. 

Boy  FitzpatricL — I  wish  to  offer  this  resolution  : 

^'Besolved,  That  the  thanks  of  the  Association  be  extended 
the  Chattanooga  press  and  the  management  of  the  Inn  for 
courtesies  extended  during  the  meeting." 

Resolution  adopted.' 

B.  F.  Jackson. — This  is  the  report  of  the  Central  Council : 

Report  of  the  Central  Council. 

To  the  Bar  Association  of  Tennessee: 

The  undersigned,  the  Central  Council,  report  that  they  have 
carefully  examined  the  books  of  the  Secretary  and  Treasurer 
of  the  Association,  J.  W.  Bonner,  with  items  of  receipt  and 
expenditure  by  him  as  such,  and  have  compared  the  vouchers 
with  the  items  claimed  as  credits,  and  find  that  the  Treasurer 
has  accounted  for  all  moneys  coming  into  his  hands  as  shown 
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by  his  books,  and  that  a  balance  of  $729.28  is  now  to  the  credit 

of  this  body  in  his  hands.     This  July  11,  1890. 
Respectfully  submitted, 

A.  S.  CoLYAB,  Chairman, 
ToMLiNsoN  Fort, 
M.  M.  Neil, 
Wm.  M.  Baxter, 
li.  F.  Jackson. 

E.  G.  Brown. — I  move  that  the  report  be  received  and 
adopted. 

Motion  seconded  and  carried. 

G.  N.  Tillman. — I  would  like  to  ask  if  there  is  any  by-law 
providing  for  the  dropping  of  any  member  by  reason  of  his 
being  in  arrears  with  his  dues? 

The  President. — Yes,  sir. 

(t.  iV.  Tillman. — How  much  in  arrears? 

The  President. — One  year  in  arrears. 

Geo.  T.  Fry. — I  want  to  suggest  something  about  the  matter 
of  dues,  and  in  order  to  enable  the  Secretary  to  get  them,  I 
ofter  this  resolution : 

'^Bfsolvedy  That  the  Secretary  and  Treasurer  be  allowed  a 
commission  of  20  per  cent,  for  the  collection  of  all  moneys  that 
have  been  due  the  Association  for  more  than  one  year." 

That  will  enable  him  to  employ  a  clerk  and  send  out  notices 
to  the  members  of  the  Association,  and  try  and  collect  our  dues 
before  action  is  taken  according  to  the  provisions  of  the  By- 
laws. 

Hamilton  Parks. — I  move  to  table  the  resolution. 

Motion  seconded  and  carried. 

./.  II.  Malone. — I  have  a  matter  which  I  wish  to  present  to 
the  Association.  The  members  have  heard  the  suggestion  of 
Mr.  McFarland  with  reference  to  getting  a  uniformity  of  laws 
upon  the  subject  of  wills,  etc.,  by  the  appointment  of  three 
members  from  each  State  by  the  Governor,  to  meet  at  some 
central  point,  like  St.  Louis,  and  take  these  matters  into  con- 
sideration and   see   if  they  cannot  accomplish   something.    I 
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understand  from  Mr.  McFarland  that  at  the  last  meeting  of  the 
Association  a  resolution  of  that  kind  was  adopted,  and  I  think 
the  plan  as  suggested  is  a  good  one,  and  about  the  only  plan 
that  will  enable  us  to  accomplish  any  thing. 

The  President. — (Interrupting) — I  do  not  understand  there  is 
any  thing  before  the  Association  of  that  kind. 

J.  H.  Malone. — Judge  McFarland  is  now  drawing  up  the 
resolution. 

Tub  President. — When  that  is  offered,  then  you  can  make 
your  speech.  It  is  out  of  order  until  that  resolution  has  been 
read. 

L.  B,  McFarland, — The  resolution  is  to  the  effect  that  the 
delegates  to  the  American  and  National  Bar  Associations  be 
requested  to  take  the  following  action : 

'*  Besolced,  That  our  delegates  to  the  American  and  National 
Bar  Associations  be  instructed  to  present  the  recommendations 
made  in  the  address  of  the  President  of  this  Association  at  the 
annual  meeting  in  1889  with  reference  to  uniformity  of  laws  in 
the  several  States,  and  to  recommend  the  adoption  of  the  sug- 
gestions therein  contained." 

Motion  seconded  by  J.  H.  Malone  and  carried. 

The  following  resolution  w^as  offered  b}'  T.  J.  Hayes : 

^'Besolced,  That  the  railroads  be  requested  to  grant  each 
member  of  this  Association  who  may  desire  to  attend  the  con- 
vention at  Nashville,  on  the  15th  instant,  the  privilege  to  stop 
at  such  convention,  and  that  his  return  ticket  from  this  Asso- 
ciation be  extended  until  the  adjournment  of  said  Nashville 
convention." 

T,  J.  Hayes. — A  good  many  of  us  are  here  from  West  Ten- 
nessee, and  I  understand  our  return  tickets  are  limited  to  three 
days,  and  that  we  have  got  to  get  home  in  that  time.  A  good 
many  of  us  would  like  to  stop  at  Nashville  on  Tuesday  and 
attend  the  convention,  and  we  would  like  to  get  the  indorse- 
ment of  the  Association  to  enable  us  to  get  a  reduced  rate. 

M.  T.  Bryan. — It  seems  to  me  that  it  is  not  a  proper  thing 
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for  this  Association  to  act  upon  this  request  to  tlxe  railroad 
companies  to  grant  reduced  rates.    I  believe  that  it  is  imprudent 

C.  W,  HeiskelL — I  move  to  table  the  resolution. 

Motion  seconded  and  carried. 

The  President. — The  next  thing  in  order  is  the  election  of  a 
l^resident  for  the  ensuing  year.     Nominations  are  in  order. 

J.  J.  Tamer. — I  put  in  nomination  Attorney-general  Pickle. 

Nomination  seconded. 

Roy  Fitzpatrick, — I  move  that  we  elect  General  Pickle  by  ac- 
clamation. 

The  President. — That  motion  is  out  of  order. 

Hamilton  Parks, — I  move  that  thje  Secretary  be  instructed  to 
cast  the  vote  of  this  Association  for  General  Pickle  for  Presi- 
dent. 

Motion  seconded  and  carried. 

The  Secretary  then  cast  the  unanimous  vote  of  the  Associa- 
tion for  G.  W.  Pickle  for  President. 

The  President. — Gentlemen,  I  thank  you  very  much  for  the 
confidence  that  you  have  reposed  in  me  by  elevating  me  to  this 
office,  and  trust  that  I  have  merited  the  esteem  that  you  have 
placed  in  me.  I  now  resign  the  office  of  President,  and  have 
the  honor  to  present  to  you  your  new  President,  Attorney- 
general  Pickle. 

President  Pickle. — Gentlemen  of  the  Bar  Association :  I  am 
profoundly  grateful  to  you  for  the  honor  which  you  have  con- 
ferred upon  me,  and  it  is  all  the  more  gratifying  because  it 
came  as  all  such  offices  should  come,  unsought.  It  is  appreci- 
ated all  the  more  because  it  brings  an  assurance  of  the  esteem 
and  confidence  of  my  professional  brethren,  an  assurance  that 
is  so  grateful  to  the  heart  of  ever}^  true  lawyer — that  for  which 
we  labor  more  assiduously  than  for  gold.  I  am  not  vain  enough 
to  suppose  that  my  merits  had  very  much  to  do  with  your 
action,  but  I  believe  that  I  am  indebted  to  the  generous  judg- 
ment and  consideration  of  my  professional  brethren  for  this 
advancement;  that  consideration  which  is  so  characteristic  of 
the  legal  profession,  that  enables  them  to  be  blind  to  each  other's 
faults  and  very  mindful  of  each  other's  virtues.  In  fact,  I 
sometimes  believe  that  while  lawyers  make  perhaps  not  so 
loud  a  profession  as  others,  they   live  l>etter  Christians  than 
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perhaps  any  other  class  of  professional  men.  We,  perhaps 
better  than  any  other  class,  know  the  almost  painful  responsi- 
bility that  rests  upon  us,  and  he  must  indeed  he  void  of  appre- 
ciation of  his  position  who  does  not  feel  that  responsibility.  It 
has  been  said  that  this  Association  is  not  accomplishing  any 
thing.  Perhaps  no  recommendation  of  this  Association,  has 
l^assed  into  a  law,  but  it  has  wrought  as  the  sunshine  and  the 
rain  accomplish  their  results — in  a  quiet  way — and  it  lias  ac- 
complished much.  It  is  impossible  that  it  should  not  accom- 
plish much.  Here,  perhaps  more  than  anywhere  else,  more 
than  in  the  halls  of  the  courts  of  justice,  in  the  halls  of  legis- 
lation, or  on  the  hustings,  is  heard  intelligent  discussions  of  the 
vital  public  questions  of  the  day.  Here,  perhaps,  are  found  the 
g-entlemen  who  most  intelligently  comprehend  the  evils,  and 
the  remedy  for  the  evils,  that  exist  in  the  present  system  of  law. 
Here  is  found  the  great  central  force  which  is  to  act  upon  legis- 
lation, upon  the  decisions,  and  upon  all  the  questions  that  come 
before  the  people.  It  is  impossible  that  this  Association  should 
not  operate  upon  legislation,  upon  the  decisions,  and  upon  all 
the  great  questions  that  the  people  consider.  This  organization 
is  to  some  extent  a  leader,  a  great  leader,  in  the  procession  of 
progress,  in  every  thing  that  aids  to  develop  and  build  up  the 
country  and  advance  her  civilization,  and  while  they  may  not 
be  able  to  get  their  recommendations  as  a  body  formulated  into 
laws,  yet  the  members  of  this  congregation — Association — 
gentlemen,  really  that  was  not  a  very  bad  slip — are  here  doing 
a  very  religious  work. 

And  now,  gentlemen,  while  assuming  these  duties,  I  promise 
you  that  I  will  do  all  in  my  power  to  make  the  administration 
for  the  ensuing  year  successful ;  that  I  will  bring  all  my  ability, 
all  my  industry,  all  my  energy,  all  my  faith  into  this  work ; 
still,  I  can  accomplish  nothing  without  the  assistance  of  the 
members,  the  co-operation  of  the  members  of  the  Association, 
and  I  would  ask,  and  I  feel  that  I  shall  have,  the  co-operation  of 
every  member  of  the  Association. 

I  would  not  leave  the  floor  without  saying  that  we  hoi)e  to 
have  at  our  future  annual  meetings,  as  we  have  on  this  occa- 
sion, the  charms  and  the  sunshine  of  the  ladies.  In  fact,  if  I 
felt  that  we  would  'not  have  their  presence  and  co-operation,  I 
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should  feel  like  resigning  this  chair  right  now.  I  should  feel 
like  prophesying  the  doom  of  the  State  Bar  Association  if  we 
are  to  be  denied  the  presence  and  the  influence  of  the  ladies. 
Ladies,  we  thank  you  for  your  presence  on  this  occasion,  and 
extend  to  you  now  an  invitation  to  be  present  at  the  next  meet- 
ing of  this  Bar  Association  and  participate  in  our  proceedings, 
and  I  hope  that  in  time  you  will  be  permitted  to  even  attend  our 
banquet.  I  hope  you  will  all  do  as  a  lady  that  I  know  did 
with  her  husband.  I  heard  her  say  the  other  day  that  there 
should  be  no  more  going  to  Bar  Associations  unless  she  went 
along;  and,  she  added,  "We  will  go  to  the  next  Bar  Associa- 
tion." Now,  I  may  not  be  permitted  to  give  the  name  of  the 
lady,  but  I  hope  you  will  imitate  her  example. 

Gentlemen,  I  thank  you. 

The  President. — The  next  thing  in  order  is  the  election  of 
three  Vice-presidents,  one  from  each  division  of  the  State. 

M,  T.  Bryan, — I  nominate  from  West  Tennessee,  Luke  E. 
Wright. 

Nomination  seconded. 

H.  H.  Ligersoll. — I  nominate  from  East  Tennessee,  W.  B. 
Swaney. 

Xomination  seconded. 

./.  M.  Anderson, — I  nominate  from  Middle  Tennessee,  W. 
IL  Washington. 

Nomination  seconded. 

Luke  W,  Finlay, — I  move  that  the  Secretary  be  instructed  to 
cast  the  vote  of  this  body  for  these  three  gentlemen  for  Vice- 
presidents. 

The  President. — If  there  is  no  objection  that  may  be  done. 

The  Secretary  then  cast  the  unanimous  vote  of  the  Associa- 
tio:i  for  the  three  nominees. 

The  President. — The  election  of  a  Central  Council  of  live 
members  is  the  next  thing  in  order. 

./.  M,  Dickinson,— I  would  like  to  suggest  to  the  Association 
that  the  Central  Council  be  all  selected  from  one  place.  They 
have  a  great  deal  of  work  to  do,  and  it  is  impossible  to  get  them 
together  from  a  distance.  We  have  great  difliculty  in  getting 
a  quorum.  I  do  not  think  there  is  any  thing  to  be  gained  by 
scattering  this  body  all  over  the  State,  but  at  least  a  majority, 
a  quorum  of  the  Council,  should  be  selected  from  one  locality. 
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B.  31.  Estes, — It  might  be  a  good  plan  to  select  a  majority  of 
this  Central  Council  who  reside  at  or  near  the  President's 
place  of  residence.  Can  we  get  them  near  the  President's  place 
of  residence? 

The  President. — Nashville  or  Knoxville  will  do;  Nashville 
will  be  the  better  place.  It  will  be  perhaps  more  convenient 
for  the  President  I  mean. 

./.  M.  Dickinson. — I  nominate,  from  Nashville,  Messrs.  Pilcher, 
Marks,  and  Bryan. 

B.  M.  Estes. — I  nominate  Colonel  Turner. 

H.  H.  IngersolL — I  nominate  John  11.  Henderson,  of  Franklin. 

G.  N.  Tillman. — I  move  the  Secretary  be  instructed  to  cast 
the  vote  of  the  Association  for  these  five  members. 

The  President. — Unless  there  is  an  objection  it  may  be  done. 

The  Secretary  then  cast  the  unanimous  vote  of  the  Associa- 
tion for  these  five  nominees  as  members  of  the  Central  Council. 

The  President. — The  election  of  a  Secretary  and  Treasurer 
will  next  be  taken  up. 

C.  W.  Heiskell. — I  move  that  the  Secretary  be  instructed  to 
cast  the  vote  of  this  Association  for  J.  W.  Bonner  for  Secretary 
and  Treasurer. 

B.  31.  Estes. — I  am  bound  by  an  assurance  that  he  would 
not  be  called  upon  to  give  his  services  to  the  Association  again, 
lie  has  worked  faithfully  for  the  Association,  and  I  therefore 
hope  that  the  nomination  will  be  withdrawn.  In  lieii  of  that 
nomination,  I  nominate  Mr.  Stokes,  of  Nashville,  for  the  oflice 
of  Secretary  and  Treasurer. 

H.  H.  IngersolL — I  second  the  nomination  of  Mr.  Stokes. 

Jordan  Stokes. — I  would  do  almost  any  thing  for  the  Asso- 
ciation except  that.  Mr.  Bonner  and  I  are  on  the  same  floor, 
and  I  know  that  there  is  a  great  deal  of  work  connected  with 
the  oflice,  and  it  would  be  utterly  impossible  for  me  to  properly 
attend  to  the  duties  of  the  position. 

B.  31.  Estes. — Mr.  Bonner,  being  on  the  same  floor,  would 
render  you  such  assistance  as  his  familiarity  with  the  oflice 
would  allow  him. 

//.  H.  IngersolL — I  think  it  would  be  somewhat  hazardous 
to  make  the  experiment.  I  therefore  nominate  Albert  D. 
Marks  for  this  oflice. 
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Xomiuatioa  seconded. 

B.  31,  Estes, — My  nomination  is  withdrawn  of  course,  aj^ 
Brother  Stokes  does  not  seem  disposed  to  accept  it. 

The  President. — I  will  put  the  question  on  Mr.  Marks" 
nomination. 

Mr.  Marks  was  then  unanimously  elected  to  the  office  of 
Secretary  and  Treasurer. 

J,  M,  Dickinson. — I  now  propose  that  Mr.  Bonner  be  made  a 
member  of  the  Central  Council  in  place  of  Mr.  Marks.  He  is 
a  good  adviser  and  will  make  an  excellent  member. 

Motion  seconded  and  carried. 

J,  W.  Bonner. — I  cannot  let  this  occasion  pass  without  ex- 
tending to  the  Association,  which  I  have  served  for  the  last  six 
years,  my  very  sincere  thanks  for  the  indulgence  with  which 
they  have  treated  my  shortcomings  during  my  administration 
of  the  office  of  Secretary  and  Treasurer.  I  cannot  say  that  I 
have  fully  discharged  my  duty,  but  you  have  all  treated  me 
with  so  much  consideration  that  I  feel  profoundly  grateful  to 
this  Association  as  a  body,  and  to  every  one  of  you.  I  shall 
carry  with  me  in  my  retirement  from  the  position  a  pure  love 
for  the  Association  and  for  my  profession.  I  have  endeavored 
to  discharge  my  duty,  and,  while  aware  of  the  fact  that  I 
have  often  failed,  I  shall  carry  with  me  the  sweetest  memories 
of  the  hours  I  have  passed  with  you,  both  as  individuals  and  as 
a  body.     I  thank  you,  gentlemen. 

J.  B.  Heiskell. — I  am  very  certain  his  intimation  that  there 
has  been  any  shortcomings  in  his  administration  of  this  office 
has  not  been  apparent  to  any  of  the  members.  I  think  the 
declaration  is  the  only  evidence  of  that  fact. 

The  President. — The  next  thing  in  order  is  the  election  of 
delegates  to  Saratoga  to  attend  the  meeting  of  the  American 
Bar  Association. 

W.  H.  Washington. — I  nominate  A.  D.  Marks  as  a  delegate 
to  Saratoga. 

Xomination  seconded. 

J.  W.  Bonner. — From  West  Tennessee,  I  nominate  M.  M. 
Neil. 

J.  M.  Dickinson. — I  second  that  nomination. 

J.  31.  Anderson. — I  nominate  W.  P.  Washburn. 
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Nomination  seconded. 

T.  J.  Hayes. — I  move  that  the  Secretary  be  instructed  to  cast 
the  vote  of  this  Association  for  these  three  gentlemen. 

Carried,  and  the  vote  cast  by  the  Secretary. 

n.  H.  IngersolL — I  would  ask  of  the  Secretary  how  many 
delegates  are  to  be  elected  to  the  meeting  of  the  National  Bar 
Association. 

J.  W,  Bonner. — The  last  time  we  were  entitled  to  five. 

H.  H.  IngersolL — Has  that  number  been  changed  ? 

J.  W.  Bonner. — I  do  not  know  of  any  change  in  the  By-laws 
or  Constitution. 

H.  H.  IngersolL — How  many  were  elected  last  year  ? 

J.  W.  Bonner. — Five,  I  think. 

H.  H.  IngersolL — Can  you  give  the  names  of  them? 

J.  W.  Bonner. — I  suppose  the  minutes  of  the  meeting  would 
show. 

H.  H.  IngersolL — I  see  by  reference  to  the  minutes  of  the 
meeting  of  last  year  that  only  three  were  elected.  As  General 
HeiskelFs  term  is  about  to  expire,  I  move  that  the  Secretary 
be  instructed  to  cast  the  vote  of  this  Association  for  General 
Heiskell  unanimously. 

J.  B.  Heiskell. — How  many  are  we  entitled  to  ? 

The  President. — I  am  informed  by  Judge  Dickinson,  three. 

H,  H.  IngersolL — I  believe  we  are  entitled  to  one  for  every 
fifty  members. 

./.  W.  Bonner. — Yes,  sir. 

J,  B.  HeiskelL — I  nominate  for  the  additional  member  H.  H. 
Ingersoll,  of  Knoxville. 

jB.  M.  JEstes. — I  nominate  Colonel  Fort,  of  Chattanooga. 

Nominations  seconded,  and  nominees  elected. 

J.  S.  Pilcher. — It  has  been  customary  before  to  elect  alter- 
nates, so  that  in  case  any  of  the  gentlemen  who  are  selected  to 
go  as  representatives  are  not  able  to  go  there  may  be  some 
other  person  to  take  their  place.  However,  I  do  not  know 
what  the  pleasure  of  the  Association  is  now  on  that  subject. 

The  President. — What  is  the  pleasure  of  the  Association 
now? 

J.  8.  Pilcher. — In  order  to  settle  the  question,  I  move  that 
alternates  be  elected. 
10 
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The  President. — What  number? 

J.  S.  Pilcher. — The  same  number  as  the  others. 

B.  31,  Estes, — It  has  not  been  the  custom  of  the  Association 
to  elect  alternates. 

W,  H,  Washington. — I  move  to  lay  the  motion  on  the  table. 

•/.  S.  Pilcher, — I  withdraw  my  motion,  as  it  does  not  seem  to 
have  been  customary. 

Luke  E.  Wright. — I  move  a  reconsideration  of  the  action  of 
the  Association  in  tabling  the  motion  to  make  judges  and 
Chancellors  of  the  State  honorary  members  of  this  Association, 
and  requesting  them  to  adjourn  their  courts  at  the  time  of  the 
meeting  of  this  body. 

J.  M.  Dickinson. — At  the  time  that  resolution  was  offered  I 
was  in  the  chair,  and  had  no  opportunity  of  discussing  the 
measure.  I  desire  to  say  it  grew  out  of  this  fact:  About  the 
time  of  the  holding  of.  this  meeting,  and  before  it,  lawyers 
stated  that  this  court  was  to  be  held  at  that  time  and  that  court 
was  to  be  held,  etc.  I  wrote  a  great  many  letters,  and  in  some 
cases  I  succeeded  in  getting  the  courts  adjourned,  and  in  some 
cases  I  did  not.  The  object  in  offering  this  resolution  was,  that 
this  meeting  might  be  brought  to  the  attention  of  the  different 
judges  and  get  them  to  adjourn  their  courts  in  order  that  the 
lawyers  might  come  here.  If  all  the  members  had  had  my  ex- 
perience I  do  not  believe  any  of  them  would  vote  against  the 
resolution. 

N.  W.  Baptist. — I  move  to  amend  by  adding  Criminal  Court 
Judges  and  County  Court  Judges. 

Lake  W.  Finlay. — I  move  to  amend  by  putting  on  all  con- 
stitutional officers. 

The  President. — The  question  is  upon  the  motion  of  Gen- 
eral Wright  to  reconsider. 

Carried. 

M.  M.  Neil. — The  resolution  is  that  all  Circuit  Court  Judges 
and  Chancellors  of  the  State  be  made  honorary  members  of  the 
Association,  and  that  the  Secretary  be  requested  to  notify  them, 
sixty  days  ahead,  of  the  time  and  place  of  the  meeting  of  this 
body,  and  that  they  be  requested  to  so  arrange  the  sitting  of 
their  courts  that  they  can  be  present  and  that  the  lawyers  of 
their  various  bars  can  be  present.     Tliat  is  the  original  motion. 
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Luke  W.  Fifday, — I  move  to  amend  by  inserting  all  com- 
missioned judges  of  the  State  of  Tennessee. 

M.  M,  Neil. — I  accept  the  amendment. 

H,  H.  IngersolL — I  dislike  to  oppose  any  measure  of  this 
kind,  but  we  have  just  passed  through  the  most  successful  year 
of  our  organization,  and  we  have  not  had  any  honorary  list 
in  our  Association.  I  do  not  remember  that  our  Constitution 
provides  for  any  honorary  list.  If  it  does  not,  I  submit  that 
we  cannot  make  honorary  members.  Will  the  Secretary  do 
me  the  favor  to  inform  me  whetlier  we  have  any  provision  for 
honorary  members  or  not? 

J,  W,  Bonner, — We  have  not. 

J!/.  T,  Bryan. — I  desire  to  say  that  we  have  honorary  mem- 
l>ers.     Judge  Cooley  is  one. 

H.  H.  IngersolL — That  being  the  case,  we  hav^  no  place  for 
honorary  members,  if  members  of  the  bar  of  Tennessee.  I  am 
opposed  to  this  idea.  I  do  not  believe  in  the  idea  of  suggest- 
ing or  inducing  any  person  to  become  a  member  by  offering 
them  a  chance  to  come  in  in  any  other  than  the  usual  manner. 
I  do  not  believe  in  electing  gentlemen  members  of  this  Associ- 
ation who  have  done  nothing  to  merit  that  honor.  It  is  too 
high  a  place;  a  membership  in  this  Association  is  worth  too 
much  to  be  given  away  in  this  manner. 

N.  W.  Baptist. — The  main  purpose  of  the  resolution  is  to  get 
our  judges  to  so  arrange  the  sitting  of  their  courts  that  the 
lawyers  can  be  present.  Mr.  Dickinson  suggested  the  reso- 
lution. I  will  otier  as  an  amendment  to  that  resolution  that 
the  Secretary  be  requested  to  notify  the  judges  sixty  days  in 
advance  of  the  meeting,  and  that  they  be  re(|uested  to  adjourn 
their  courts  so  that  the  lawyers  can  be  present. 

//.  //.  IngersolL — To  that  I  vote  aye  most  heartily. 

Carried. 

i?.  F.  Jackson. — The  Central  Council  presents  the  name  of 
E.  B.  McHenry,  of  Memphis,  as  a  member  of  this  Association. 

The  Prb&ident. — Without  objection,  this  gentleman  will  be 
considered  a  member  of  the  Association. 

The  Association  then  adjourned  to  meet  at  the  annual  ban- 
quet, at  9  o'clock  P.M. 
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CONSTITUTION. 


OBJECTS. 


Article  I. — The  objects  of  the  Association  are  to  foster  legal 
science,  maintain  the  honor  and  dignity  of  the  profession  of 
law,  to  cultivate  professional  ethics  and  social  intercourse 
among  its  members,  and  to  promote  improvements  in  the  law 
and  the  modes  of  its  administration. 

ELECTION   OF   MEMBERS. 

Article  IL — A.11  nominations  for  membership  shall  be  made 
by  the  Local  Council  of  a  County  or  Bar  Association  when 
such  Local  Council  or  Bar  Association  exists;  when  there  is 
no  Local  Council  or  Bar  Association  in  any  county,  nominations 
from  such  county  shall  be  made  by  the  Central  Council.  All 
nominations  thus  made  or  approved  shall  be  reported  by  the 
Council  to  the  Association,  and  all  whose  names  are  reported 
shall  thereupon  become  members  of  the  Association  ;  Provided^ 
That  if  any  member  demands  a  vote  upon  any  name  thus  re- 
ported, the  Association  shall  thereupon  vote  thereon  by  ballot. 
Five  negative  votes  shall  be  sufficient  to  defeat  any  election  for 
membership. 

MEMBERSHIP. 

Article  III. — Any  person  shall  be  eligible  to  membership  in 
this  Association  who  shall  be  a  member  of  the  bar  of  this 
State,  in  good  standing,  and  who  shall  also  be  nominated  as 
herein  provided. 

officers. 

Article  IV. — The  officers  of  this  Association  shall  consist  of 
one  President,  three  Vice-presidents,  a  Secretary  and  Treasurer, 
a  Central  Council,  who  shall  be  the  Board  of  Directors  under 
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the  charter,  to  be  chosen  by  tlie  Association.  One  of  the  mem- 
bers of  the  Central  Council  shall  be  its  Chairman.  Each  of 
these  officers  shall  be  elected  at  each  annual  meeting  for  the 
next  ensuing  year,  but  the  same  person  shall  not  be  elected 
President  two  years  in  succession.  All  such  elections  shall  be 
by  ballot.  The  officers  elected  shall  hold  office  until  their  suc- 
cessors are  elected  and  qualified  according  to  the  Constitution 
and  By-laws. 

CENTRAL    COUNCIL.  ' 

Article  V. — The  Central  Council  shall  consist  of  five  mem- 
bers, and  shall  be,  at  all  times,  an  advisory  board  for  consulta- 
tion and  conference  when  called  on  for  that  purpose  by  the 
President;  or  any  Vice-president  who  may,  for  the  time  being, 
be  acting  as  President. 

LOCAL   COUNCIL. 

Article  VI. — The  President,  by  and  with  the  advice  and 
consent  of  the  Central  Council,  may  establish  a  Local  Council 
in  any  county  in  this  State  by  issuing  a  warrant  to  that  eflfect, 
naming  thereia  the  persons  composing  such  Local  Council. 
Each  Local  Council  shall  not  consist  of  less  than  three  nor 
more  than  seven  members.  No  person  shall  be  eligible  to  ap- 
pointment as  a  member  of  any  Local  Council  who  is  not,  at 
the  time,  a  member  of  this  Association. 

ELECTION   OF   MEMBERS. 

Article  VII. — All  members  of  this  convention  signing  the 
charter,  and  all  members  elected  as  herein  provided,  shall  be- 
come members  of  the  Association  upon  the  payment  of  the  ad- 
mission fee  as  herein  provided  for.  But  after  the  adjournment 
of  this  convention  all  nominations  for  membership  shall  be 
made  as  herein  provided. 

ANNUAL    DUES. 

Article  VIII. — Each  member  shall  pay  five  dollars  to  the 
Treasurer  as  annual  dues,  and  no  person  shall  be  qualified  to 
exercise  any  privilege  of  membership  who  is  in  default.  Such 
dues  shall  be  payable,  and  the   payment  thereof  enforced,  as 
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may  be  provided  by  the  By-laws.  Members  shall  be  entitled 
to  receive  all  publications  of  the  Association  free  of  charge. 
The  admission  fee  shall  be  five  dollars,  to  be  paid  as  soon  as 
the  member  is  elected. 

ADOPTION   OR   AMENDMENT    OF   BY-LAWS. 

Article  IX. — By-laws  may  be  adopted  or  amended  at  any 
annual  meeting  of  the  Association  by  a  majority  of  the  mem- 
bers present. 

COMMITTEES. 

Article  X  — The  following  committees  shall  be  annually 
appointed  by  the  President  for  the  year  ensuing,  and  shall  con- 
sist of  five  members  each : 

1.  On  Jurisprudence  and  Law  Reform. 

2.  On  Judicial  Administration  and  Remedial  Procedure. 

3.  On  Legal  Education  and  Admission  to  the  Bar. 

4.  On  Publication. 

5.  On  Grievances. 

A  majority  of  those  members  of  any  committee,  or  of  the 
Central  Council,  who  may  be  present  at  any  meeting  of  such 
committee  or  Council,  shall  constitute  a  quorum  for  the  pur- 
pose of  such  meeting.  Vacancies  in  any  oflice  provided  for  by 
this  Constitution  shall  be  filled  by  appointment  by  the  Presi- 
dent, and  the  appointees  shall  hold  oflice  until  the  next  meet- 
ing of  the  Association. 

central  council. 

Article  XL — The  Central  Council  shall  perform  such  duties 
as  may  be  assigned  to  them  by  the  President,  or  as  may  be  de- 
fined by  the  By-laws,  except  as  herein  otherwise  directed. 

MEETING   op    ASSOCIATION. 

Article  XII. — This  Association  shall  meet  annually  in  July, 
at  such  time  and  place  as  the  Central  Council  may  select,  and 
those  present  at  such  meeting  shall  constitute  a  quorum.  The 
Secretary  shall  give  sixty  days'  notice  of  time  and  place  of 
such  meeting,  either  by  publication  in  a  public  newspaper  or 
by  personal  communication. 
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duties  op  president. 

Article  XIII. — The  President  shall  open  each  annual  meet- 
ing of  the  Association  with  an  address,  in  which  he  shall  com- 
municate the  most  noteworthy  changes  in  statute  law,  on  points 
of  general  interest,  made  in  the  State  and  by  Congress  during 
the  preceding  year. 

alteration  or  amendment  op  the  constitution. 

Article  XIV. — This  Constitution  may  be  altered  or  amended 
by  a  vote  of  three-fourths  of  the  members  present  at  any  an- 
nual meeting,  but  no  such  change  shall  be  made  at  any  meeting 
at  which  less  than  twenty  members  are  present. 

DUTIES   OF   local   COUNCIL. 

Article  XV. — Each  Local  Council  shall  perform  such  duties 
as  it  may  be  called  upon  to  perform  by  the  President,  or  as 
may  be  defined  by  the  By-laws. 

suspension  of  members. 

Article  XVI. — Any  member  of  the  Association  may  be 
suspended  or  expelled  for  misconduct  in  his  relations  to  this 
Association  or  in  his  profession,  on  conviction  thereof  in  such 
manner  as  may  be  prescribed  by  the  By-laws. 

constitution. 

Article  XVII. — This  Constitution  shall  go  into  immediate 
effect.  This  Association  shall  be  incorporated  under  the  laws 
of  the  State  of  Tennessee  as  soon  as  practicable,  and  until  such 
incorporation  all  money  and  property  of  said  Association  shall 
be  vested  in  the  President  and  Treasurer  as  trustees  thereof, 
who  shall  pay  over  and  deliver  the  same  to  said  corporation  as 
its  property  as  soon  as  the  corporation  is  created  by  law. 
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BY-LAWS. 


I. — PRESIDENT. 

The  President  shall  preside  at  all  meetings  of  the  Associa- 
tion, and  in  case  of  his  absence,  one  of  the  Vice-presidents  shall 
preside. 

II. — SECRETARY. 

The  Secretary  shall  keep  a  record  of  all  meetings  of  the 
Association,  and  of  all  other  matters  of  which  a  record  shall  be 
deemed  advisable  by  the  Association,  and  shall  conduct  the 
correspondence  of  the  Association,  with  the  concurrence  of  the 
President.  He  shall  notify  the  officers  and  members  of  their 
election,  and  shall  keep  a  roll  of  the  members,  and  shall  issue 
notices  of  all  meetings. 

III. — SECRETARY  AND  TREASURER. 

The  Secretary  and  Treasurer  shall  collect,  and,  under  the 
direction  of  the  Central  Council,  disburse  all  funds  of  the 
Association;  he  shall  report  annually,  and  oftener  if  required; 
he  shall  keep  regular  accounts,  which  shall  be  at  all  times  open 
to  inspection  of  the  members  of  the  Association.  His  accounts 
shall  be  audited  by  the  Central  Council.  Before  discharging 
any  of  the  duties  of  this  office,  the  incumbent  shall  execute  a 
bond,  with  good  and  sufficient  surety,  to  be  approved  by  the 
President,  payable  to  the  President  and  his  successors  in  office, 
in  the  sum  of  one  thousand  dollars,  for  the  use  of  the  Associa- 
tion, and  conditioned  that  he  will  well  and  faithfully  perform 
the  duties  of  his  office  so  long  as  he  discharges  any  of  the  duties 
thereof. 

IV. — CENTRAL   COUNCIL. 

The  Central  Council  shall  meet  at  least  once  every  three 
months,  and  oftener  if  called  together  by  the  President.  They 
shall  have  power  to  make  such  regulations,  not  inconsisteiit 
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with  the  Constitutiou  and  By-laws,  as  shall  be  necessary  for 
the  protection  of  the  property  of  the  Association,  and  for  the 
preservation  of  good  order  in  the  conduct  of  its  affairs.  They 
shall  keep  a  record  of  their  proceedings,  which  shall  be  read  at 
the  ensuing  meeting  of  the  Association;  and  it  shall  be  their 
duty  to  present  business  for  the  Association.  They  shall  have 
no  power  to  make  the  Association  liable  for  any  debt  amount- 
ing to  more  than  half  of  the  amount  in  the  Treasurers  hands 
in  cash,  and  not  subject  to  prior  liabilities.  They  shall  perfonn 
such  other  duties  as  are  required  of  them  by  the  Constitution, 
or  as  may  be  assigned  to  them  by  the  President. 

V. — ORDER   OF   BUSINESS. 

At  each  annual,  stated,  or  adjourned  meeting  of  the  Associa- 
tion the  order  of  business  shall  be  as  follows: 

1.  Reading  Minutes  of  preceding  meeting. 

2.  Address  of  the  President. 

3.  Report  of  Treasurer. 

4.  Report  of  Central  Council. 

5.  Elections,  if  any,  to  membership. 

6.  Reports  of  other  standing  committees. 

7.  Reports  of  special  committees. 

8.  Miscellaneous  business. 

9.  Election  of  officers. 

The  order  of  business  may  be  changed  by  a  vote  of  the  ma- 
jority of  the  members  present. 

The  parliamentary  rules  and  orders  contained  in  CushingB 
Manual,  except  as  otherwise  herein  provided,  shall  govern  all 
meetings  of  the  Association. 

VI. — MEMBERS-ELECT. 

If  any  person  elected  does  not,  within  one  month  after  notice 
of  his  election,  signify  his  acceptance  of  membership  by  a  letter 
to  the  Secretary  to  that  eftect,  and  by  payment  of  his  admission 
fee,  he  shall  be  deemed  to  have  declined  to 'become  a  member. 

VII. — COMMITTEES. 

In  pursuance  of  Article  X.  of  the  Constitution,  there  shall  be 
the  following  standing  committees : 
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1.  A  Committee  on  Jurisprudence  and  Law  Reform,  who 
^liall  be  charged  witli  the  duty  of  attention  to  all  proposed 
"Changes  in  the  law,  and  of  recommending  such  as,  in  their  opin- 
ion, may  be  entitled  to  favorable  consideration  of  the  Associa- 
tion. 

2.  A  Committee  on  Judicial  Administration  and  Remedial 
Procedure,  who  shall  be  charged  with  the  duty  of  the  observa- 
tion of  the  working  of  our  judicial  system,  the  collection  of  in- 
formation, the  entertaining  and  examination  of  projects  for  a 
change  or  reform  in  the  system,  and  of  recommending  from 
time  to  time  to  the  Association  such  action  as  they  may  deem 
expedient. 

3.  A  Committee  on  Le^al  Education  and  Admission  to  the 
Bar,  who  shall  be  charged  with  the  duty  of  examining  and  re- 
porting what  change  it  is  expedient  to  propose  in  the  system 
and  mode  of  legal  education,  and  of  admission  to  the  practice 
of  the  profession  in  the  State  of  Tennessee. 

4.  A  Committee  on  Publication,  who  shall  be  charged  with 
the  duty  of  examining  and  reporting  upon  all  matters  proposed 
to  be  published  by  authority  of  the  Association,  and  pertaining 
to  any  of  the  subjects  for  the  advancement  of  which  the  Asso- 
ciation is  created. 

5.  A  Committee  on  Grievances,  who  shall  be  charged  with 
the  hearing  of  all  complaints  which  may  be  made  in  matters 
affecting  the  interest  of  the  legal  profession  and  the  practice  of 
law,  and  the  administration  of  justice,  and  to  report  the  same 
to  this  Association  with  such  recommendations  as  they  may 
deem  advisable;  and  said  committee  shall,  in  behalf  of  the  As- 
sociation, institute  and  carry  on  such  proceedings  against  of- 
fenders, and  to  such  extent  as  the  Association  may  order,  the 
cost  of  such  proceedings  to  be  paid  by  the  Treasurer,  on  the 
warrant  of  the  Central  Council,  out  of  moneys  subject  to  be 
appropriated  by  them. 

Vni. — MEMBERS   OF   COMMITTEES    AND    THEIR    APPOINTMENT. 

Each  of  the  standing  committees  shall  consist  of  five  mem- 
bers, and  shall  be  appointed  annually  by  the  President  of  the 
Association,  and  shall  continue  in  office  until  the  annual  meet- 
ing of  the  Association  next  after  their  appointnieiit,  and  until 
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their  successors  are  appointed,  with  power  to  adopt  rules  for 
their  own  government,  not  inconsistent  with  the  Constitution 
or  these  By-laws.  Any  standing  committee  of  the  Association 
may,  by  rule,  provide  that  three  successive  absences  from  the 
meetings  of  the  committe,  unexcused,  shall  be  deemed  a  resig- 
nation by  the  member  so  absent  from  his  place  upon  the  com- 
mittee. Any  standing  committee  of  the  Association  may,  by 
rule,  impose  upon  its  members  a  fine  for  non-attendance,  and 
may  provide  for  the  disposition  of  the  fines  collected  under  such 
rule. 

IX. — CHARGES    AGAINST   MEMBERS. 

Whenever  any  complaint  shall  be  preferred  against  a  member 
of  the  Association  for  misconduct  in  his  relation  to  this  Asso- 
ciation, or  in  his  profession,  the  member  or  members  preferring 
such  complaint  shall  present  it  to  the  Committee  on  Grievances, 
in  writing,  and  subscribed  by  him  or  them,  plainly  stating  the 
matter  complained  of,  with  particulars  of  time,  place,  and  cir- 
cumstances. 

The  committee  shall  thereupon  examine  the  complaint,  and 
if  they  are  of  the  opinion  that  the  matter  therein  alleged  is  of 
sufficient  importance,  shall  cause  a  copy  of  the  complaint,  to- 
gether with  a  notice  of  not  less  than  five  days  of  the  time 
and  place  when  the  committee  will  meet  for  the  consideration 
thereof,  to  be  served  on  the  member  complained  of,  either  per- 
sonally or  by  leaving  the  same  at  his  place  of  business  during 
the  office  hours,  properly  addressed  to  him.  If,  after  hearing 
his  explanation,  the  committee  shall  deem  it  proper  that  there 
shall  be  a  trial  of  the  charge,  they  shall  cause  a  similar  notice 
of  five  days  of  tlie  time  and  place  of  trial  to  be  served  on  the 
party  complained  of. 

The  committee  shall  be  furnished  with  a  list  of  the  witnesses, 
their  names  and  place  of  residence,  who  it  is  proposed  shall  be 
examined  to  sustain  the  charge,  which  shall  accompany  the 
complaint  when  made  to  the  committee;  and  when  the  day  is 
set  for  trial  the  member  complained  of,  upon  his  demand  there- 
for, shall  be  entitled  to  a  copy  of  said  list  of  witnesses.  At  the 
time  and  place  appointed  for  the  trial,  or  at  such  other  time  as 
may  be  granted  by  the  committee,  the  member  complained  of 
shall  tile  a  writteii  answer  or  defense.     Should  he  fail  to  do  so, 
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tlie  committee  may  proceed  tliereiipon  to  the  coiisidcration  of 
the  complaint. 

The  committee  shall  thereupon,  and  at  such  other  times  and 
places  as  they  may  adjourn  to,  proceed  to  hear  tlie  evidence 
adduced,  and  try  the  complaint,  and  shall  determine  all  ques- 
tions of  evidence. 

The  complainant  and  the  member  complained  of  shall  each 
he  allowed  to  appear  personally  and  by  counsel,  who  must  be 
members  of  the  Association ;  and  the  complainant  and  the 
member  complained  of  shall  each  be  competent  witnesses. 
The  witnesses  shall  vouch  for  the  truth  of  their  statements  on 
their  word  of  honor.  The  committee  shall  have  power  to 
summon  witnesses;  and  if  any  such  witnesses  are  members  of 
the  Association,  a  neglect  or  refusal  to  appear  may  be  reported 
to  the  Association  by  the  committee,  and  treated  as  miscon- 
duct. 

The  committee,  of  whom  at  least  four  must  be  present  at  the 
trial — except  that  a  less  number  must  adjourn  from  time  to 
time — shall  hear  and  decide  the  allegations  submitted  to  them; 
and  if  they  find  the  complaint,  or  any  material  part  of  it,  to  be 
true,  they  shall  so  report  to  the  Association,  with  their  recom- 
mendation as  to  the  action  to  be  taken  thereon. 

The  decision  of  the  committee  shall  be  served  on  the  mem- 
ber complained  of,  and  if  the  decision  be  that  the  complaint,  or 
any  material  part  thereof,  is  true,  and  in  that  case  only,  the 
committee  shall  also  serve  a  copy  of  the  complaint,  answer,  if 
there  be  an  answer,  and  decision  on  the  President  of  the  Asso- 
ciation ;  and  if  requested,  either  by  the  member  or  members 
complaining,  or  the  member  complained  of,  shall  annex  thereto 
a  copy  of  the  evidence  taken,  which  said  document  shall  be  re- 
garded as  a  report  of  the  committee  to  the  Association. 

Every  such  report  shall  be  acted  on  only  by  the  Association 
at  an  annual,  stated,  or  adjourned  meeting  of  the  Association, 
and  of  which  the  member  complained  of  shall  have  due  notice, 
to  be  served  upon  him  by  direction  of  the  committee.  The 
Association  shall  thereupon  proceed  to  take  such  action  on  said 
report  as  they  may  see  fit,  provided  only  that  no  member  shall 
be  expelled  unless  by  the  vote  of  two-thirds  of  the  members 
present  and  voting. 
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Wheuever  any  trial  shall  be  determined  on,  the  member  com- 
plained of  may  object,  for  cause,  to  any  of  the  members  of  said 
committee,  which  causes  he  shall  state  in  writing  and  present 
to  the  committee.     Thereupon  the  committee  shall  rei>ort  the 
facts  to  the  President,  and  inclose  to  him  a  copy  of  the  objec- 
tions for  cause;  and  the  President  shall  forthwith  summon  the 
('cntral  Council  to  meet  with  him,  and  determine  what  weighty 
if  any,  the  objections  for  cause  are  justly  entitled  to  have;  and 
if  the  President  and  a  majority  of  the  Central  Council  present 
and  voting  shall  determine  that  the  objections  for  cause  are  not 
well  taken,  and  that  the  same  are  overruled,  the  President  shall 
so  inform  the  Committee  on  Grievances;  but  if  the  President 
and  a  majority  of  the  Central  Council,  as  aforesaid,  shall  de- 
termine that  any  of  said  objections  for  cause  to  any  member  of 
the  Committee  on  Grievances  are  well  taken,  then  the  Presi- 
dent shall  so  inform  said  committee,  and  forthwith  appoint  an- 
other member  or  members  to  supply  the  temporary  vacancy 
caused  thereby;  and  the  method  herein  provided  shall  be  re- 
sorted to  until  a  committee  is  obtained  against  whom  the  mem- 
ber complained  of  urges  no  just  objection  for  cause. 

If  any  member  of  the  bar  in  the  State  of  Tennessee  shall 
collect  money  in  his  professional  capacity  for  a  client,  and 
wrongfully  fail  or  refuse  to  account  for  the  same,  it  shall  be  the 
duty  of  the  President  or  any  Vice-president  of  the  Bar  Asso- 
ciation of  Tennessee,  on  complaint  being  made  to  him  b}'  any 
pLM'Son,  to  appoint  a  suitable  committee  from  among  the  mem- 
b.'rs  of.  this  Association  to  investigate  the  case,  and  report  the 
facts  to  the  officer  appointing  this  committee;  and  if,  in  the 
judgment  of  that  officer,  a  case  can  be  made  out  against  the 
offender,  said  appointing  officer  shall  order  the  same  or  another 
committee  to  i)rosocute  the  offender  in  the  courts  to  disbar- 
ment. 

If  any  member  of  the  bar  in  Tennessee  shall  be  guilty  of 
any  uiiprofcssional  conduct,  for  which  he  could  under  the  then 
existing  laws  of  the  land  be  disbarred,  it  shall  be  the  duty  of 
the  President  and  Vice-presidents  of  the  Bar  Association  of 
Tennessee  to  proceed  to  have  him  disbarred,  as  indicated  in 
the  by-law  just  preceding  this. 

All  the  foregoing  proceedings  shall  be  kept  secret,  except  as 
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their  publication  is  hereinbefore  provided  for,  unless  otherwise 
£)rovided  for  by  the  Association. 

X. — nominations  and  elections. 

Xominations  of  candidates  to  till  the  respective  offices  may 
be  made  at  the  time  of  election  by  any  member,  and  as  many 
candidates  may  be  nominated  for  each  office  as  members  may 
wish  to  name,  but  all  elections,  whether  to  office  or  member- 
ship, must  be  by  ballot.  A  majority  of  the  votes  cast  shall  be 
sufficient  to  elect  to  office ;  but  five  negative  votes  shall  be  suf- 
ficient to  defeat  an  election  to  membership. 

XI. — supplying  vacancies. 

All  vacancies  in  any  office  or  committee  of  this  Association 
shall  be  filled  by  appointment  of  the  President,  and  the  persons 
thus  appointed  shall  hold  for  the  unexpired  term  of  his  prede- 
cessor ;  but  if  a  vacancy  occur  in  the  office  of  President,  it  shall 
be  tilled  by  the  Association  at  its  first  stated  meeting  occurring 
more  than  ten  days  after  the  happening  of  such  vacancy,  and 
the  person  elected  shall  hold  for  the  unexpired  term  of  his  pre- 
decessor. 

XII. — ANNUAL   dues. 

All  annual  dues  to  this  Association  shall  be  paid  on  or  before 
the  first  day  of  March  in  each  year,  and  any  member  failing  to 
pay  his  annual  dues  by  that  time  shall  be  in  default,  and  upon 
the  order  of  the  President  the  Secretary  shall  strike  the  name 
of  such  member  from  the  roll  of  membership,  unless  for  good 
cause  shown  the  President  shall  excuse  such  default,  in  which 
last  event  the  name  of  such  member  shall,  upon  the  order  of 
the  President,  be  restored  by  the  Secretary  to  the  roll  of  mem- 
bership. 

XIII. — AMENDMENT    OF   BY-LAWS. 

These  By-laws  may  be  amended  at  any  stated,  adjourned,  or 
animal  meeting  of  the  Association  by  a  majority  of  those 
present. 
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xiv. — resignation  op  officers  and  members. 

Any  officer  may  resign  at  any  time  upon  settling  his  accouuts 
with  the  Association.  A  member  may  resign  at  any  time  upon 
the  payment  of  all  dues  to  the  Association ;  and  from  the  date 
of  the  receipt  by  the  Secretary  of  a  notice  of  resignation,  with 
an  indorsement  thereon  by  the  Treasurer  that  all  dues  have 
been  paid  as  above  provided,  the  person  giving  such  notice  shall 
cease  to  be  a  member  of  the  Association. 

XV. — SALARY   OF    SECRETARY   AND   TREASURER. 

The  annual  salary  of  the  Secretary  and  Treasurer  shall  be 
two  hundred  dollars,  one-half  of  >vhich  shall  be  due  on  the  first 
day  of  May  and  the  other  half  on  the  first  day  of  November 
in  each  year,  but  may  be  paid  earlier,  or  at  other  times,  if  the 
Central  Council  shall,  in  writing,  so  direct;  but  this  shall  be  in 
full  of  all  compensation  to  him.  No  other  officer  of  the  Asso- 
ciation shall  receive  any  salary  or  compensation. 

XVI. — SPECIAL   MEETINGS. 

If  the  President  and  Central  Council  shall  determine  that  it 
is  necessary  for  the  Association  to  hold  any  other  meetings 
during  any  year  than  the  regular  annual  meeting,  the  same 
shall  be  held  at  such  time  and  place  as  the  President  and  Central 
Council  may  fix,  upon  twenty  days'  notice  of  such  time  and 
place,  to  be  given  by  the  Secretary  by  publication  in  a  news- 
paper; and  the  Secretary  shall  give  this  notice  upon  the  order 
of  the  President. 
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President's  Address. 


J.  M.  Dickinson. 


Gentlemen  of  the  Bar  Association  of  Tennessee: 

All  of  my  predecessors  have  construed  Article  XIII.  of  our 
Constitution,  which  says  that  "  the  President  shall  open  each 
annual  meeting  with  an  address,"  to  be  mandatory  and  not 
directory.  I  shall  not  presume  to  depart  from  their  interpreta- 
tion. 

Happily,  in  imposing  the  duty,  the  Constitution  at  the  same 
time,  in  specifying  that  the  address  shall  communicate  the  most 
noteworthy  changes  in  statute  law,  State  and  congressional, 
solves  the  nsual  perplexity  of  choosing  a  subject. 

CONGRESSIONAL   LEGISLATION. 

The  protracted  session  of  Congress  has  made  it  impracticable 
to  examine  the  statutes,  as  no  publication  has  been  made. 
From  the  public  prints  it  does  not  appear  that  any  laws  of 
general  interest  have  been  made  outside  of  the  creation  of  new 
States  and  the  enlargement  of  the  pension  lists.  This  field  of 
comment  will  therefore  be  left  for  next  year,  as  res  Integra  to 
my  successor. 

While  Congress  has  passed  but  few  laws,  it  has,  in  the  rul- 
ings of  its  Speaker,  brought  about  some  startling  changes  in 
the  methods  of  making  laws.  Some  have  decried  them  as 
revolutionary  and  without  precedent.  Whether  they  are 
revolutionary  or  not  would  be  out  of  order  for  me  to  discuss 
from  this  chair,  but  that  they  are  not  without  precedent,  I  may, 
without  impropriety,  show  by  an  appeal  to  profane  history. 

Lucian  tells  us  that,  in  a  legitimately  convoked  assembly  of 
the  Gods,  when  Momus  presented  a  decree  devising  a  scheme 
by  which  some  of  the  gods,  charged  with  being  illegally  regis- 
11 
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tered,  might  be  disfranchised  and  evicted,  Zeus,  the  President, 
who  seemed  to  be  a  master  of  parliamentary  tactics,  looked 
over  thCj^assembly,  and  with  imperturbable  gravity  declared : 
"Very just,  Momus,  and  every  one  who  is  in  favor  of  it  hold 
up  his  hand ;  or,  rather,  so  let  it  take  eftect  at  once,  for  I  know 
that  the  dissentients  will  be  in  the  majority.  The  assembly  is 
now  dismissed," 

TENNESSEE    LEGISLATION. 

Since  our  last  meeting  our  Legislature  has  met  in  two  extra 
sessions. 

FIRST    SESSION. 

Chapter  4  defines  the  occupation  of  ticket  speculator  and 
imposes  a  license.  If  enforced,  it  will  rid  the  public  of  a  great 
imposition  and  will  relieve  the  minds  of  our  bachelor  mem- 
bers, who  heretofore  have  dreaded  making  engagements  for 
star  performances  for  fear  that  some  enterprising  gamins  will, 
beleaguering  the  ticket  office,  sit  up  all  night,  like  old  Rip,  so 
as  to  be  up  early  in  the  morning,  thus  capturing  all  the  choice 
seats,  for  which  they  levy  a  heavy  tribute. 

Chapter  13  may  not  be  of  general  interest  to  the  absent 
members  of  the  profession,  but  it  nearly  concerns  those  pres- 
ent, inasmuch  as  it  incorporates  Lookout  Mountain,  thus  sus- 
pending the  operation  of  the  four-mile  law,  which  otherwise 
would  have  made  the  toasts  at  our  approaching  banquet  ex- 
ceedingly dry. 

Chapter  17  was  passed  to  overcome  the  decision  of  the  Su- 
preme Court  which  held  charters  obtained  upon  applications 
acknowledged  before  notaries  public  void,  and  to  make  all 
such  valid. 

Chapter  24  is  one  of  the  most  important  acts  passed  in  recent 
years.  It  embodies  a  scheme  of  voting  which  is  an  outgrowth 
of  the  Australian  ballot  system.  A  demand  for  purer  suffrage 
has  gone  up  from  all  nations,  and  this  system,  which  secures  an 
official  ballot,  secrecy  of  voting,  and  non-interference  with  the 
voter,  has  produced  the  best  results  of  any  yet  devised.  It  has 
thwarted  bribery,  the  dictation  of  landlords,  and  domination  of 
trades  unions.  It  has,  with  various  modifications,  been  adopted 
by  Great  Britain,  Canada,  Belgium,  and  Norway.    In  our  own 
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country,  Kentucky,  Massachusetts,  Wisconsin,  Rhode  Island, 
Indiana,  Missouri,  Tennessee,  Connecticut,  Montana,  and  Min- 
nesota, in  the  order  named,  have  adopted  the  general  system, 
varying  the  details  and  the  application  to  specified  classes  of 
election.  On  this  subject,  in  New  York,  Dakota,  Colorado, 
Oregon,  Kansas,  and  Texas,  there  has  been  favorable  but  incom- 
plete action,  for  various  causes,  by  the  law-making  power.  Ne- 
braska, Arkansas,  California,  Maine,  Ohio,  Illinois,  Pennsyl- 
vania, Delaware,  and  New  Hampshire  have  in  various  degrees 
opposed  the  system.  In  the  other  States  no  action  seems  to 
have  been  taken.  It  is  one  of  the  growing  questions  of  the 
age.  As  our  law  is  untried,  it  may  not  be  inappropriate  to 
point  out  some  of  its  principal  features.  It  is  framed  upon  and 
largely  copied  from  the  Massachusetts  statute.  For  the  -infor- 
mation obtained  on  this  subject  outside  of  our  statute,  I  am 
mainly  indebted  to  the  very  thorough  treatise  of  Mr.  AVigmore 
on  the  ''Australian  Ballot  System,"  and  in  referring  to  the 
features  of  the  bill  I  shall  follow  the  general  subdivisions  used 
by  him. 

1.  Presence  of  the  Public  at  the  Polls, — None  other  than  the 
election  officers  and  voters  are  permitted  within  the  rail  or 
room  when  the  voting  is  done,  except  by  the  authority  of  the 
officer  holding  the  election,  for  the  purpose  of  keeping  order 
and  enforcing  the  law. 

No  person,  except  those  ready  and  qualified  to  vote,  shall 
come  nearer  than  fifty  feet  to  the  rail  guard. 

These  provisions  are  stricter  than  the  Massachusetts  law, 
which  only  excludes  the  public  from  the  railed  space  within 
the  voting-room,  and  than  the  laws  of  South  Australia,  Queens- 
land, Kentucky,  Great  Britain,  and  Belgium,  which  merely  ex- 
clude the  public  from  the  polling-room.  The  Tennessee  plan 
of  excluding  the  public  entirely  from  the  polling-room,  puts 
the  whole  election  within  the  control  of  the  officers  conducting 
it,  and  makes  them  independent  of  the  sharp  surveillance  of 
the  people.  The  main  objects  of  the  system — viz.,  secrecy  of 
ballot  and  non-interference  with  the  voter — could  be  attained 
as  in  the  law  passed  by  the  Legislature,  but  vetoed  l)y  the 
(Governor  of  New  York,  by  excluding  the  public  from  the 
railing  where  the  voting  is  done  and  prohibiting  solicitation 
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within  one  hundred  feet  of  the  polls;  and,  with  these  ends 
accomplished,  the  public  should  have  access  to  the  polling-room 
to  supervise  the  conduct  of  the  oflBcers. 

2.  Nominations, — In  addition  to  nominees  of  political  parties, 
whether  by  caucus,  convention,  mass-meeting,  or  other  as- 
sembly, the  ballots  shall  contain  the  names  of  all  those  re- 
quested to  1)0  candidates  by  fifteen  or  more  qualified  voters  in 
the  proposed  election,  provided  the  petition  shall  have  been 
given  to  the  Chairman  of  the  Board  of  Commissioners  ten  days 
l)revious  to  the  election.  In  addition,  there  shall  be  at  least 
one  blank  space  under  each  office  to  be  voted  for,  and  any 
candidate,  whether  nominated  or  running  of  his  own  volition, 
ma}'  be  voted  for  in  this  space.  Massachusetts  requires  fifty 
voters  and  Australia  two  to  put  a  candidate  in  the  field  inde- 
pendent of  party  nomination.     In  England  it  is  ten. 

The  Tennessee  law  seems  to  be  more  liberal  than  that  of  any 
other  government  which  has  adopted  the  Australian  system  in 
opening  the  field  to  a  candidate,  and  it  may  be  found  by  expe- 
rience that  the  number  of  candidates  may  embarrass  the  elec- 
tion system.  If  this  result  shall  not  follow,  then  the  provision 
will  have  been  a  wise  one,  in  that  it  does  not  restrict  the  right 
hitherto  open  to  every  man  to  run  for  any  office  in  the  land. 

3.  Acceptance  of  Nomination, — None  is  required  by  our  stat- 
ute.    Only  South  Australia  and  Belgium,  it  seems,  do  require  it. 

4.  Arrangement  of  Contents  of  Ballot. — The  two  methods  gen- 
erally adopted  are :  First,  the  arrangement  under  party  groups, 
including  all  offices  and  the  respective  candidates  under  each 
group;  and,  second,  the  collection  of  all  the  opposing  candi- 
dates under  the  names  of  the  respective  offices  contended  for. 
Indiana,  Missouri,  Belgium,  and  the  proposed  New  York  law 
follow  the  first  method,  while  Canada,  Kentucky,  Massachu- 
setts, Tennessee,  and  all  the  other  States,  have  adopted  the  sec- 
ond. The  party  group  mentioned  aftbrds  better  facilities  to 
illiterates;  but  where  there  are  a  number  of  parties,  the  plan 
is  very  cumbersome. 

5.  Arrangement  of  the  Polling-room, — The  main  object  sought 
to  be  obtained  under  the  system  is  secrecy  of  voting  and  non- 
interference with  the  voter.  To  insure  this,  the  voter  should, 
while  guarded  from  immediate  espionage,  himself  be  in  sight 
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(luring  the  preparation  of  the  ballot  and  voting  it.  These  con- 
ditions are  secured  by  the  Tennessee  law,  \yhich  provides  that 
each  compartment  where  ballots  are  prepared  shall  be  so  ar- 
ranged that  the  occupants  cannot  see  each  other's  actions.  The 
compartments  and  ballot-boxes  must  be  in  view  of  the  judges 
and  those  persons  just  outside  the  guard-rail.  This  provision 
is  in  exact  accord  with  the  Massachusetts  law,  and  is  preferable 
to  the  closed-box  compartment,  used  in  Kentucky,  and  the  two- 
room  system — one  for  preparing  the  ballot  and  the  other  for 
depositing  it — which  prevails  in  England  and  Kentucky,  be- 
cause it  secures  more  publicity,  and  yet  accomplishes  the  main 
purposes  of  the  Australian  system. 

6.  Delivery  of  Ballots  to  Voters. — The  registrar,  who  shall  not 
stand  closer  than  ten  feet  to  the  entrance  of  the  room  where 
the  ballot-box  is,  delivers  the  ballot  to  the  voter.  Thus  his 
functions  are  confined  to  keeping  and  distributing  the  ballots. 
He  has  nothing  to  do  with  the  ballot-box.  His  duties  are  sub- 
stantially the  same  as  those  of  the  ballot-clerk  under  the  Mas- 
sachusetts law. 

7.  Identification  of  Official  Ballot. — In  this  the  Tennessee  law 
is  like  that  of  Massachusetts,  and  requires  the  ballots  to  be  pre- 
pared in  blocks,  and  each  one  to  have  on  it  the  fac-simile  of  the 
signature  of  the  Commissioners  of  Registration. 

The  additional  feature  which  requires  the  registrar  to  num- 
ber the  ballot  and  the  certificate  of  registration  of  the  voter 
alike,  and  the  judges  of  election  to  compare  the  numbers  at  the 
time  of  voting,  is  an  effectual  guard  against  the  fraud  known 
as  the  "Tasmanian  dodge,"  which  was  for  one  voter  to  deposit 
a  false  ballot  and  bring  out  a  genuine  blank,  which  could  be 
marked  and  voted,  each  succeeding  voter  bringing  out  the 
blank  given  him,  to  be  in  turn  so  utilized. 

8.  Assistance  to  Illiterates. — In  Massachusetts,  Great  Britain, 
New  Zealand,  Canada,  and  Italy  assistance  is  allowed  to  illiter- 
ates. Our  act  provides  that  those  physically  unable  to  mark 
tbeir  ballots  may  receive  the  assistance  of  the  election  officer. 
This  is  the  only  provision  for  assisting  voters.  Whether  the 
Legislature  held,  with  Dogberry,  that  reading  and  writing  come 
l^y  nature,  and  that  those  who  have  it  not  are  afflicted  with  a 
pliysical  disability,  and  thus  the  above  provision  was  meant  to 
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include  tliem,  or  whether  it  indulged  in  the  happy  presumi'- 
tion  that  all  male  citizens  of  Tennessee  could  read,  does  not 
appear;  but  unless  one  of  these  ideas  prevailed,  we  may  safely 
conclude  that  the  Tennessee  statute  was  not  framed  with  the 
special  purpose  of  assisting  ignorance  to  control  the  State. 

9.  Mode  of  Expressing  the  Vote. — The  two  methods  which  have 
been  most  used  are  marking  out  the  names  not  voted  for,  or 
putting  a  cross  opposite  the  names  voted  for.  The  latter  is  tlie 
one  we  have  adopted,  and  it  has  received  the  most  general  favor. 

10.  What  Ballot  shall  not  he  Counted, — The  Tennessee  statute 
on  this  point  is  a  copy  of  that  of  Massachusetts,  with  the  ad- 
ditional provision  that  a  ballot  defectively  marked  as  to  one 
portion  shall  not  be  vitiated  as  to  parts  properly  marked.  In 
the  fourth  section  an  important  safeguard  against  fraud  is  con- 
tained. One  of  the  evils  feared  from  the  system  has  been  that 
a  candidate  might  corruptly  withdraw  on  the  eve  of  an  election, 
and  thus  give  his  opponent  a  walk-over.  The  section  men- 
tioned provides  that  withdrawals  shall  be  at  least  ten  days  be- 
fore the  election.  An  additional  security  is  in  the  provision 
that  candidates  may  be  voted  for  without  nomination  and  with- 
out their  names  being  printed  on  the  official  ballot.  The  Ten- 
nessee act  has  been  carefully  drawn,  and  evidently  after  an  in- 
telligent study  of  the  whole  system,  and  while  difficulties  may 
arise,  many  liave  been  avoided  by  profiting  from  the  experience 
of  others. 

Chapter  25  is  complementary  to  Chapter  24,  and  provides  for 
the  registration  of  electors  in  counties  having  10,000  and  cities, 
towns,  and  civil  districts  having  2,500  inhabitants.  Nearly  all 
of  the  registry  laws  in  the  United  States,  in  their  present 
forms,  have  been  enacted  since  1870.  Six  States  have  no  reg- 
istry laws  of  any  kind — Delaware,  Indiana,  Oregon,  Arkansas, 
Texas,  and  AVest  Virginia.  The  Constitutions  of  the  last  three 
States  prohibit  it.  The  remaining  States  require  partial  or 
general  registration,  and  in  fourteen  of  them  registration  only 
applies  to  some  cities  and  communities.  These  acts,  in  their 
original  form,  were  passed  at  the  regular  session  in  1889,  and 
were  practically  irreconcilable,  and,  mainly  to  adjust  these  con- 
flicts, the  extra  session  was  called  at  a  cost  of  $22,158. 

Proper  care  would  have  saved  this  expense,  and  a  portion  of 
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this  money  might  have  been  appropriated  to  increase  the  nig- 
gard salaries  of  our  overworked  judges. 

Chapter  26  completes  the  trilogy  of  recent  election  laws,  and 
provides  that  each  voter  shall,  as  a  condition  to  .the  exercise  of 
the  franchise,  furnish  to  the  judges  of  election  satisfactory  evi- 
dence that  he  has  paid  his  poll-tax  for  the  year  next  preceding, 
if  any  has  been  lawfully  assessed. 

This  act  is  manifestly  tentative,  and  it  will  require  amplifica- 
tion if  it  shall  continue  to  be  the  policy  of  the  State.  If  it  is 
to  be  effectual,  then  the  time  preceding  an  election  within 
which  such  tax  can  be  paid  should  be  so  limited  as  to  prevent 
candidates  and  party  whips  from  paying  them  for  corrupt  pur- 
poses. There  should  be  stringent  regulations  in  regard  to  the 
assessment  of  the  tax,  and  the  voter,  as  in  registration,  should 
see  that  he  is  assessed.  None  but  those  who  have  been  assessed 
and  present  a  receipt  of  payment  should  be  permitted  to  vote. 
As  the  law  stands,  the  burden  of  showing  that  the  person- pro- 
posing to  vote  has  been  lawfully  assessed,  appears  to  be  on  the 
challenger,  thus  making  the  law  very  weak  in  its  operation. 

Chapter  27  limits  assessments  under  Chapter  96,  Acts  of  1889, 
to  the  years  in  which  such  assessments  are  made,  and  for  three 
years  preceding  the  same,  except  that  back  assessments  made 
before  the  year  1890  may  extend  to  and  include  the  year  1886. 

Chapter  29  amends  the  assessment  act  of  1869  so  as  to  pro- 
hibit the  assessment  of  shares  of  stock  in  corporations  created 
by  the  State  of  Tennessee. 

Chapter  30  amends  the  same  act  so  as  to  provide  for  the  com- 
pensation of  assessors. 

Chapter  31  amends  the  act  of  April  1,  1881,  which  estab- 
lishes taxing  districts  of  the  second  class,  so  as  to  permit  such 
local  governments  to  issue  bonds  for  w^ater-works  purposes. 

SECOND    SESSION. 

The  second  extra  session,  as  is  well  known,  cost  $7,092.56, 
and  contains  but  one  act,  and  that  purely  local.  It  is  remarka- 
ble for  one  thing,  and  that  is  that  the  persons  seeking  the  leg- 
islation proposed  to  pay  all  the  expenses  of  the  extra  session. 
This  payment  they  never  made,  and  for  the  honor  of  the 
State,  it  is  to  be  hoped  it  will  never  be  accepted.     The  first 


Digitized  by  VjOOQ IC 


160  Proceedings  op  the 

session  adjourned  March  15,  at  12  o'clock  m.,  and  the  extra 
session  convened  March  15,  at  12  o'clock  m.,  and  yet  we  find 
that  some  of  the  members,  whether  possessed  of  a  magic  mantle 
or  borne  by  some  friendly  genius,  veiitis  et  fulminis  ocior  alls, 
traversed  in  the  interini  hundreds  of  miles,  over  hills  and  rivers 
and  valleys  and  through  mountain  fastnesses,  to  their  homes 
and  back,  as  is  evidenced  by  the  indubitable  fact  that  they  drew 
mileage  from  the  State  to  compensate  them  for  the  fatigues  and 
dangers  of  the  journey. 

DEATH   OF   JUDGE   FOLKES. 

Since  our  last  meeting  this  Association  has  lost  one  of  its 
most  eminent  and  active  members.  Judge  Folkes  was  a  charter 
member  at  its  organization  on  December  17,  1881.  He  was 
present  at  every  annual  meeting  from  the  first,  in  1882,  down  to 
and  including  the  one  in  1887.  No  list  is  given  in  the  pro- 
ceedings of  those  present  in  1888,  and  my  impression  is  that  he 
was  out  of  the  State  at  the  time.  Engagements  made  with 
others  for  spending  his  summer  vacation,  which  the  arduous 
labors  of  the  bench  made  so  imperative,  compelled  him,  to  his 
regret,  oft  expressed  to  me,  to  forego  the  pleasure  of  the  last 
annual  meeting.  In  1885  he  was  elected  President,  and  served 
the  usual  term,  closing  it  with  an  address  full  and  able,  and 
disclosing  how  much  he  had  at  heart  all  matters  that  concerned 
our  profession.  Those  of  us  who  were  here  at  the  former 
meeting  held  on  Lookout  Mountain  in  1884,  recall  the  scenes 
enlivened  by  his  presence  and  the  banquet  hall,  where  he  pre- 
sided with  exquisite  humor  and  grace.  He,  alone,  of  those  who 
preceded  me  in  this  oflice,  is  numbered  with  the  dead.  I  can, 
without  risking  a  contradiction,  and  without  exciting  the  envy 
of  any  one,  assert  that  no  member  of  this  body  has  been  more 
constant,  earnest,  and  enthusiastic  in  his  efforts  to  give  life  and 
permanence  to  our  Association  than  Judge  Folkes.  Almost 
every  lawyer  who  knew  him  well,  felt  that  he  sustained  to  him 
the  relationship  of  a  personal  friend.  How  often,  and  from 
how  many,  have  I  heard  the  remark,  "He  was  my  friend," 
uttered  in  tender  tones,  that  betokened  that  the  term  was  not 
conventional,  but  was  used  in  a  sacred  sense.     He  realized  in 
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his  death,  as  fully  as  any  one  I  ever  knew,  that  felicity  which 
Solon  so  much  coveted,  when  he  exclaimed  to  Minnermus : 

*'  Let  friendship's  faithful  heart  attend  my  bier, 
Heave  the  sad  sigh  and  drop  the  pitying  tear." 

His  spirit  was  impulsive  and  gentle,  his  heart  brave  and 
tender,  and  his  manners  elegant  and  charming.  Of  him  we 
may  well  say : 

"Ars  utinam  mores  animumque  effingere  posset ; 
Pulchrior  in  terris  nulla  tabella  foret." 

He  was  cast  in  a  heroic  mold,  and  illustrated  in  his  life  antique 
virtues,  such  as  were  cherished  in  the  pure  days  of  Greece,  and 
such  as  mankind  has  ever  honored.     Euripides  wrote: 

"There  are  three  virtues  to  observe,  my  son. 
Honor  the  Gods,  the  parents  that  begot  you, 
The  laws  that  govern  Hellas.     Follow  these. 
And  you  will  win  the  fairest  crown  of  honor." 

That  he  revered  his  Creator  and  rendered  him  homage,  his 
upright  life  and  sacramental  death  show  forth.  In  filial  piety 
no  man  surpassed  him.  Increase  of  years,  success  and  title, 
exalted  him  in  the  esteem  of  men,  but  in  his  own  esteem  he 
was  none  the  less  a  son.  His  youth  was  consecrated  to  the 
maintenance  of  his  interpretation  of  the  Constitution,  and  the 
remainder  of  his  days  were  passed  in  administering  at  the  bar 
and  the  bench,  with  a  reverencing  conscience,  his  country's 
laws.  He  knew  that  '*  fair  honor  is  the  child  of  countless  toils," 
and,  filled  with  a  worthy  ambition,  he  labored  with  a  zeal, 
patience,  and  steadfastness  that  won  for  him  in  early  life  the 
highest  judicial  honor  of  his  State.  His  death  was  a  fitting 
climax  to  his  life,  the  finishing  capital,  in  perfect  harmony  with 
the  straight,  strong,  and  polished  shaft. 

Historians,  philosophers,  and  poets,  love  to  show  forth  the 
heroic  death  of  the  younger  Cato;  his  unselfish  labors,  cares, 
and  conflicts  for  others,  his  uneasiness  for  his  friends,  plans  for 
their  security,  his  high  resolve  to  remain  the  unconquered  Cato, 
despite  the  triumph  of  Ctesar,  his  disdain  of  a  life  if  preserved 
by  supplication,  his  remonstrance  with  his  friends,  his  immovable 
resolve,  despite  entreaties  of  his  son,  and  its  calm  execution. 
All  these  have  been  the  theme  of  orators  and  poets,  and  by 
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them  the  emotions  of  men  of  all  ages  have  been  profoundly 
moved.  If  it  were  not  profane  to  draw  the  veil  and  reveal  the 
saxjredness  of  private  life,  I  could,  without  the  embellishment 
of  poetry  and  oratory,  portray  to  you  a  scene  where  a  soul  as 
heroic,  calm,  and  self-contained  as  that  of  the  noblest  Roman 
of  them  all,  left  this  life  without  repining,  composed  and  cheer- 
ful as  if  it  were  setting  out  upon  a  pleasant  journey  to  a  happy 
country.  Cato  had  lost  all  in  life  for  which  he  had  striven. 
Friends,  fortune,  country,  all  were  gone.  He  had  nothing  to 
expect  but  an  ignominious  death,  or  life  given  by  the  grace  of 
a  tyrant.  His  death  was  heroic,  but  he  choose  it  as  a  lesser 
evil ;  and  so,  after  all,  it  is  not  his  choice  of  death  so  much  as 
the  stern  resolve  and  composure  of  mind  and  bloody  execution 
which  excite  our  admiration.  He  had  nothing  to  live  for,  and 
nothing  in  life  to  regret  the  parting  with. 

Judge  Folkes  was  wearing  high  honors,  had  troops  of  loving 
friends,  a  competency  in  life,  a  tender  father,  a  loving  wife; 
every  thing  to  make  life  joyous  and  parting  with  it  bitter. 
Life  to  him  was  joyous.  His  heart  and  soul  expanded  with  the 
conscious  pleasure  of  existence.  And  yet,  when  the  inevitable 
summons  came,  he  did  not  "  mourn  over  that  which  nature 
puts  upon  us,"  but  with  the  calmness  of  a  heroic  soul,  he  took 
leave  of  his  sorrowing  friends,  with  words  of  gentle  courtesy, 
the  least  disturbed  in  spirit  of  all  who  took  part  in  that  last 
scene.  If  his  life  and  death,  as  we  know  it,  had  occurred  in 
ancient  times,  then  a  Tacitus  might  have  written  of  him : 

"If,  in  another  world,  there  is  a  pious  mansion  for  the 
blessed ;  if,  as  the  wisest  men  have  thought,  the  soul  is  not  ex- 
tinguished with  the  body,  may  you  enjoy  a  state  of  eternal 
felicity  I  From  that  station  behold  your  disconsolate  family; 
exalt  our  minds  from  fond  regret  and  unavailing  grief  to  the 
contemplation  of  your  virtues.  Those  we  must  not  lament. 
It  were  impiety  to  sully  them  with  a  tear.  To  cherish  their 
memory,  to  embalm  them  with  our  praises,  and,  if  our  frail 
condition  will  permit,  to  emulate  your  bright  example,  will  be 
the  truest  mark  of  our  respect,  the  best  tribute  your  family 
can  ofter." 

THE    ASSOCIATION. 

I  congratulate  our  society  upon  its  high  state  of  prosperity, 
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and,  though  taking  no  credit  to  myself,  I  rejoice  that  an  awak- 
ening interest  in  our  annual  meetings,  as  is  manifested  by  the 
attendance  of  so  many  lawyers  from  a  distance,  signalizes  the 
period  of  my  presidency,  and  that  I  shall  be  able  to  transmit 
to  my  successor  the  leadership  of  a  crescent  and  not  a  waning 
brotherhood. 

Some  of  us  have  been  too  ready  to  lose  faith  in  our  efficiency 
and  future,  because  we  cannot  point  to  definite  reforms  in  legal 
procedure  and  the  policy  of  the  law  as  the  direct  fruit  of  our 
efforts.  This  is  judging  and  condemning  by  an  unjust  stand- 
ard, and  one  wholly  incommensurate  with  the  purposes  of  our 
establishment. 

The  law  is  of  slow  growth,  and  radical  changes  cannot  be 
accomplished  without  constant  and  patient  effort.  While  none 
of  the  proposed  measures  definitely  formulated  by  us  have 
been  enacted  into  law,  yet  the  ideas  have  been  planted  in  the 
minds  of  the  people,  and  they  will  take  root  and  grow,  and 
may  finally  be  transplanted  into  our  system  of  jurisprudence. 

The  lover  of  truth,  w^hether  in  intellectual  or  physical  science, 
pursues  it  with  analysis  and  research  until  he  has  found  it,  and 
then  he  proclaims  it  to  the  world,  and  after  awhile  it  may  be 
utilized  by  the  practical  mind  of  the  age.  The  law,  ever  ex- 
panding, ever  changing  to  meet  the  manifold  and  practical 
needs  of  a  rapidly  developing  and  mighty  civilization,  always 
presents  new  themes  for  thought,  new  problems  for  solution, 
some  revealed  by  unexpected  vistas  opened  up  but  yet  unex- 
plored, and  others  suggested  by  the  uarrowMiess  and  inaptness 
of  the  ways  we  are  pursuing. 

The  first  declared  object  of  our  Constitution  is  "to  foster 
legal  science."  Let  it  be  our  office,  as  lovers  of  the  most  be- 
neficent of  all  professions,  to  seek  out  and  promulgate  the 
truth  and  right  in  law  with  honest  purpose ;  and  let  us  not  be- 
come weary  in  well  doing  because  it  takes  the  average  legislator 
several  years  to  comprehend  our  deliverances  and  put  them  in 
practice.  If  we  are  sick  at  heart  because  we  have  not  met 
with  immediate  success  in  securing  reforms,  we  must  not  forget 
that  this  is  not  the  only  aim  had  in  view  by  our  organization, 
and,  overcome  with  a  feeling  of  disappointment,  pronounce 
our  effort  a  failure. 
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There  are  purposes  of  this  Association  which  we  can  ac- 
complish. One  of  these  is  to  "maintain  the  honor  and  dignity 
of  the  profession  of  law/' 

There  are  organizations  in  these  United  States  which  exclude 
lawyers,  without  discrimination,  from  membership,  the  profes- 
sion alone  being  a  disqualification;  and  there  are  licensed  law- 
yers who  abjure  their  profession,  as  if  following  it  had  been  a 
dishonor,  in  order  to  afliliate  with  those  who  will  not  admit 
fellowship  with  us.  They  want  the  offices,  and  no  scheme 
suggested  by  the  caprice  of  the  hour  is  too  empirical  for 
them.  They  are  as  adaptable  as  the  candidate  for  the  vacant 
professorship,  who  was  not  trammeled  by  any  prejudices. 
The  sapient  school-board  said  to  him:  "Young  man,  we  have 
just  turned  a  fellow  out  of  this  school  because  we  found  that 
he  was  teaching  the  children  that  the  world  is  round,  and  We 
want  to  know  how  you  stand  on  that  question."  He  promptly 
replied:  "Gentlemen,  I  am  ready  to  teach  either  theory,  and  if 
a  majority  of  this  board  thinks  that  the  earth  is  flat,  I  am  with 
the  majority,  for  I  want  the  school." 

They  are  thoroughly  imbued  with  Pickwickian  wisdom,  such 
as  that  worthy  illustrated  when  he  advised  Mr.  Tupman  always 
to  do  what  the  mob  does,  and  if  there  are  two  mobs,  to  shout 
with  the  largest. 

Thus  a  stigma  is  sought  to  be  put  on  our  profession.  A  dis- 
honest, unclean  lawyer  is  too  mean  to  keep  company  with  any- 
body, for,  despite  ennobling  incentives,  pure  maxims,  high  trusts, 
and  inspiring  examples,  he  has  fallen  from  a  high  estate,  "  like 
Lucifer,  never  to  rise  agaiu."  An  upright  lawyer,  with  his 
mind  imbued  with  high  principles,  his  heart  controlled  by  just 
sentiments,  has  always  been,  and  always  will  be,  a  conserving 
force  in  society  and  the  bearer  of  the  highest  trusts  that  man 
can  bestow  on  man.  If  there  is  any  justification  for  the  vulgar 
prejudice  which  sometimes  takes  an  offensive  form,  it  is  because 
lawyers  do  not  resent  as  they  should  slurs  put  upon  the  profes- 
sion, and  because  the  Legislature  has  erected  such  slight  bar- 
riers, and  the  judges  who  examine  applicants  discharge  their 
duties  in  such  a  perfunctory  way,  that  man}^  who  disgrace  the 
calling  and  bring  reproach  upon  it  are  accredited  to  the  public 
as  lawful  bearers  of  one  of  the  most  sacred  offices  that  a  gov- 
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ernment  can  create.  At  our  last  meeting  a  solemn  appeal  was 
made  to  the  judges  of  the  State  to  establish  a  stringent  exam- 
ination. Every  year  we  should  reiterate  the  request  until  it 
finds  fulfillment.  They  at  least  might  follow  the  example  of 
an  eminent  judge  in  Nashville,  who  gave  a  license  only  upon 
the  solemn  pledge  of  the  applicant  that  he  would  incontinently 
depart  for  Texas.  The  system  was  at  one  time  so  notoriously 
lax  in  Davidson  County  that  it  is  related  of  one  of  our  former 
judges  that  he  exclaimed  to  a  candidate  who  failed  to  reply 
correctly  to  every  one  of  a  score  of  elementary  and  simple 
questions,  "  For  God's  sake  go  and  read  law  at  least  a  week,  so 
that  you  can  answer  one  question  right  and  get  a  license."  If 
we  are  powerless  to  keep  out  such  intruders  as  bring  disgrace 
on  the  profession,  we  can  at  least  expel  those  who  are  detected 
in  dishonest  practices,  and  so  vindicate  ourselves  before  the 
world. 

Article  IX.  of  our  By-laws  provides :  "  If  any  member  of 
the  bar  in  Tennessee  shall  be  guilty  of  any  unprofessional  con- 
duct, for  which  he  could,  under  the  then  existing  laws  of  the 
land,  be  disbarred,  it  shall  be  the  duty  of  the  President  and 
Vice-president  of  the  Bar  Association  of  Tennessee  to  proceed 
to  have  him  disbarred." 

We  cannot  say  that  the  judges  will  not  sustain  us.  The  Su- 
preme Court  has  shown  that  it  has  the  courage  of  its  convic- 
tions, and  that  it  is  ready  to  maintain  a  high  standard  in  the 
profession;  and  when  the  occasion  arises  the  7iisi  prius  jndgeQ 
will  doubtless  prove  as  jealous  guardians  of  our  fame. 

No  case  calling  for  official  action  has  been  brought  to  my  at- 
tention. Perhaps  the  provision  has  been  overlooked  by  our 
members.  I  give  it  solemnly  to  you  now  and  to  my  successor 
in  office.  Our  Constitution  says  that  our  Association  shall 
**  cultivate  professional  ethics  and  social  intercourse  among  its 
members."  If  we  fail  in  this,  we  can  blame  only  ourselves. 
Unfortunately,  too  many  of  our  ablest  and  best  lawyers  culti- 
vate social  feeling  with  their  brethren  but  little,  and  these  too 
often  by  their  example  give  tone  to  the  sentiment  of  an  entire 
bar.  Whether  a  sense  of  isolation  from  achieved  success  comes 
over  them,  and  they  feel  that  they  "must  tread  the  wine-press 
alone,"  or  whether  they  regard  the  profession  as  only  a  money- 
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making  trade,  and  take  a  purely  practical  observation  of  it,  or 
whether,  from  some  other  motive  equally  praiseworthy,  they 
pursue  their  solitary  way,  we  shall  not  stop  to  inquire.  We 
have,  in  organizing  this  Association  and  sustaining  it,  sought 
to  remedy  this  evil,  and  most  happy  results  are  being  attained. 
It  will  take  time  to  overcome  the  earlier  influences  that  have 
exerted  a  centrifugal  force  so  long  in  our  profession.  The 
gathering  together  socially  of  our  brethren  from  difllerent  sec- 
tions of  the  State,  promoting,  as  it  does,  exchange  of  opinions, 
the  growth  of  an  esprit  de  corps  and  personal  friendship,  will 
certainly  achieve  this  result.  We  can  already  see  the  fruition 
in  the  growth  of  fraternal  feeling,  which  is  attested  by  the  fact 
that  so  many  attend  our  annual  meetings  year  after  year  with 
increasing  interest  and  pleasure.  Other  States  have  profited 
by  our  example,  and  have  copied  from  our  Constitution  and 
By-laws.  We  were  among  the  pioneers  of  State  Bar  Associa- 
tions. Now  the  lawyers  in  a  majority  of  the  States  have  seen 
the  good  to  be  accomplished,  and  have  followed  our  example. 
Let  us  therefore  pledge  our  hearty  support  and  co-operation  to 
the  next  and  each  succeeding  administration;  and  of  the  Ten- 
nessee Bar  Association,  the  originator  of  new  and  useful  idea^ 
in  hnv,  the  opi)onent  of  vicious  innovations,  the  promoter  of 
all  that  is  good  and  honorable  in  the  profession,  and  the  liga- 
men  that  binds  us  in  a  closer  brotherhood,  let  us  exclaim,  Virat, 
crcscat,  florcut ! 
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Statutory  Charters  for  Corporations  in 
Tennessee. 


W.  B.  SWANBY. 


The  system  of  creating  and  organizing  corporations  in  Ten- 
nessee, as  it  exists  at  this  time,  originated  with  the  act  of  the 
Oeneral  Assembly  passed  March  19,  1875,  entitled  "An  act  to 
provide  for  the  organization  of  corporations."  Said  act  was 
passed  in  pursuance  of  Section  8,  Article  XI.,  of  the  Con- 
stitution of  1870,  which  provides  as  follows: 

"  The  Legislature  shall  have  no  power  to  suspend  any  general 
la\v  for  the  benefit  of  any  particular  individual,  nor  to  pass  any 
law  for  the  benefit  of  individuals  inconsistent  with  the  general 
laws  of  the  land  ;  nor  to  pass  any  law  granting  to  any  individual 
or  individuals,  rights,  privileges,  immunities,  or  exemptions, 
other  than  such  as  may  be  by  the  same  law  extended  to  any 
member  of  the  community  who  may  be  able  to  bring  himself 
within  the  provisions  of  such  law.  No  corporation  shall  be 
created,  or  its  powers  increased  or  diminished,  by  special  laws; 
hut  the  General  Assembly  shall  provide  general  laws  for  the 
organization  of  all  corporations  hereafter  created,  which  laws 
rnay  at  any  time  be  altered  or  repealed;  and  no  such  alteration 
or  repeal  shall  interfere  with  or  divest  rights  which  shall  have 
become  vested." 

The  first  part  of  this  section  of  the  Constitution  is  identical 
with  that  of  the  first  sentence  of  Section  7,  Article  XI.,  of 
the  Constitution  of  1834;  the  latter  takes  the  place  of  the  fol- 
lowing sentence  in  said  Constitution,  to-wit: 

''  Provided  always,  the  Legislature  shall  have  power  to  grant 
such  charters  of  incorporation  as  they  may  deem  expedient  for 
the  public  good." 

Under  the  Constitution  of  1834,  as  well  as  under  the  Con- 
stitution of  1796,  the  Legislature  of  Tennessee  had  full  power 
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and  authority  to  grant  charters  of  incorporation  independent 
of  the  express  provision  in  the  Constitution  of  1834,  as  there 
was  no  prohibition  in  either  Constitution  against  the  power. 
And   it  was   the  practice   of  the   Legislature  of   Tennessee, 
prior  to  the  Constitution  of  1870,  to  create  corporations  by 
special  acts,  setting  forth  the  powers  and  restrictions  in  each 
act,  or  by  reference  to  other  charters  granted  by  it.     This  was 
the  common,  if  not  the  universal,  rule  of  all  the  American 
States  prior  to  the  Dartmouth  College  case.     As  is  well  known, 
the  Supreme  Court  of  the  United  States,  in  the  year  1819,  in 
the  case  of  the    Trustees  of  Dartmouth   College  v.  Woodward, 
4  Wheaton,  518,  et  svq,^  decided  that  a  charter  of  incorporation 
is  within  the  protection  of  that  provision  of  the  Constitution 
of  the  United  States  which  prohibits  a  State  from  passing  any 
law  impairing  the  obligation  of  contracts.     Prior  to  this  de- 
cision it  was  customary  to  grant  franchises  and  rights  with  but 
few  restrictions  for  the  benefit  and  protection  of  the  public,  and 
without  reserving  the  right  to  repeal,  amend,  or  change  them 
in  any  respect;   and,  to  use  the  language  of  another:   "It  is 
under  the  protection  of  the  Dartmouth  College  case  that  the 
most  enormous  and  threatening  powers  in  our  country  have 
been   created,   some   of  the   great  and   wealthy   corporations 
actually  having  greater  influence  in  the  country  at  large,  and 
upon  the  legislation  of  the  country,  than  the  States  to  which 
they  owe  their  corporate  existence." 

It  was  also  found  that  the  States  had  stripped  themselves  of 
authority  in  many  important  particulars  by  unwise,  careless,  or 
corrupt  legislation. 

To  remedy  the  many  evils  grooving  out  of  this  character  of 
legislation,  and  to  prevent  a  repetition  of  the  numerous  disad- 
vantages to  the  State  and  public  flowing  therefrom,  it  has  been 
the  custom  of  the  States,  in  making  constitutional  changes,  to 
provide  that  all  charters  shall  be  subject  to  amendment  or 
repeal. 

Clearly^  the  first  part  of  Section  7  of  Article  XI.  of  the  Con- 
stitution of  1834  was  intended  to  remedy  some  of  the  evils  of 
Bi)ecial  privileges  growing  out  of  charters  of  incorporation 
granted  by  the  Legislature  under  the  decision  in  the  Dartmouth 
College  case,  yet,  strange  to  say,  the  Legislature  was  expressly 
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authorized  to  grant  such  charters  of  incorporation  as  they 
might  deem  expedient  for  the  public  good,  and  nothing  was 
said  about  the  right  to  alter,  amend,  or  repeal  being  reserved. 
Of  course,  under  this  provision  of  the  Constitution  of  1834, 
the  whole  matter  was  left  to  the  discretion  of  the  Legislature, 
subject  alone  to  the  prohibitions  against  special  privileges  and 
exemptions  contained  in  the  same  section. 

The  Constitution  of  1870,  it  will  be  seen,  prohibits  the  crea- 
tion of  corporations  or  the  increase  or  diminution  of  their 
powers  by  special  acts  of  the  Legislature,  and  in  terms  reserves 
the  right  to  alter  or  repeal  the  general  laws  under  which  char- 
ters are  granted,  but  it  will  be  noted  that  no  such  alteration  or 
repeal  shall  interfere  with  or  divest  rights  which  have  become 
vested. 

It  is  not  the  purpose  of  this  article  to  trace  the  history  of  the 
various  enactments  in  Tennessee  on  the  subject  of  charters  of 
incorporation,  but  it  is  necessary  to  state  that  under  the  Con- 
stitution of  1834  the  Legislature  was  most  liberal  in  its  grants 
of  charter  privileges,  and  the  effort  to  reform  the  evil  was  al- 
most, if  not  altogether,  a  total  failure. 

The  first  law  enacted  by  the  Legislature  in  pursuance  of  the 
Constitution  of  1870,  with  respect  to  charters  of  incorporation, 
was  an  act  passed  January  26, 1871,  entitled  "An  act  to  author- 
ize the  Chancery  Courts  in  this  State  to  grant  letters  of  incor- 
poration." So  much  of  this  act  as  attempted  to  confer  the 
power  on  the  Chancery  Court  to  create,  corporations  was  de- 
clared unconstitutional  by  our  Supreme  Court  in  the  case  of 
Thomas  Chadwell  ct  aL,  ex  parte^  at  the  December  term,  1873, 
as  reported  in  3  Baxter,  98,  et  seq. 

The  act  in  question  made  no  mention  of  a  hotel  company, 
the  purpose  for  which  the  petition  was  filed  in  the  3  Baxter 
case,  and  the  decision  was  clearly  correct.  But  the  popular 
opinion  which  seems  to  prevail,  that  the  court  held  the  whole 
act  unconstitutional,  is  erroneous.  The  act  of  1871  provided, 
in  specific  terms,  alone  for  charters  for  turnpikes,  towns,  and 
villages,  religious  or  charitable  institutions,  railroads,  and 
boards  of  trade,  and  set  out  the  powers  that  each  should  have. 
Aside  from  these,  the  Chancery  Court  was  given  unlimited  dis- 
cretion in  the  granting  of  letters  of  incorporation,  provided 
12 
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that  it  appeared  to  the  court  that  the  objects  of  tlie  corporation 
prayed  for  were  not  in  conflict  with  the  laws  of  the  land,  nor 
detrimental  to  public  interests  or  morals;  Jind  it  was  authorized 
to  confer  on  them  "  such  usual  powers  and  privileges  of  cor- 
porate bodies  as  may  be  necessary  to  carry  out  the  legitimate 
objects  of  said  corporation."  The  court  held  in  the  Chadwell 
case  that  the  power  could  be  conferred  on  the  Chancery  Court 
to  organize  corporations,  provided  there  was  a  general  law  pro- 
viding for  the  creation  of  them,  fixing  the  powers  of  each. 

As  the  result  of  this  misapprehension  of  the  decision  of  the 
Chadwell  case,  instead  of  amending  the  act  of  January  26, 
1871,  and  still  leaving  the  organization  of  corporations  with 
the  Chancery  Court,  the  Legislature  of  1875,  after  the  abortive 
eftbrts  of  the  Legislature  of  1873  to  amend  the  act  of  1871  by 
repealing  the  only  constitutional  parts  of  said  act,  and  also  to 
institute  a  new  plan  for  organizing  new  corporations  by  simply 
applying  to  the  Secretary  of  State,  instituted  the  present  system 
by  passing  the  act  of  March  19, 1875,  which  in  terms  repealed  all 
former  acts  on  the  subject. 

The  theory  upon  which  the  act  of  1875  is  predicated  is  to 
have  a  single,  fixed  form  for  all  corporations  for  the  same  kind 
of  business,  and  to  have  a  difterent  form  for  every  difterent 
class.  A  set  form  is  used  for  each,  while  the  same  general 
[)0wer8  may  be  conferred  on  all ;  and  unless  there  is  a  form  of 
charter  prescribed  for  the  particular  enterprise  desired  to  be 
incorporated,  either  generally  or  specially,  then  a  charter  can- 
not be  obtained  for  it.  In  other  words,  unless  there  is  a  special 
provision  in  the  act  of  1875,  or  some  subsequent  act  of  the 
Legislature,  for  the  business  desired  to  be  carried  on,  then  a 
charter  cannot  be  obtained  unless  there  is  an  enabling  act  of  the 
Legislature  covering  that  business ;  and,  in  fact,  all  of  the  acts  of 
the  Legislature  since  1875  are  nothing  more,  and  purport  to  be 
nothing  more,  than  amendments  of  the  act  of  March  19,  1875, 
providing  for  and  authorizing  other  businesses  to  be  incorpo- 
rated besides  those  already  provided  for,  or  merely  altering  or 
amending  or  repealing  the  general  powers  heretofore  conferred 
and  to  be  conferred  on  corporations. 

The  act  of  1875  divides  all  private  corporations  (and  it  i^ 
unnecessary  to  say  that  this  act,  and  also  the  provision  of  the 
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Constitution  adverted  to,  apply  alone  to  private  and  not  to 
municipal  corporations)  into  two  classes,  viz.:  corporations  for 
individual  profit,  and  those  for  the  general  welfare  of  society 
and  not  for  individual  profit.  While  the  general  plans  for  or- 
ganizing both  classes  are  the  same,  yet  the  powers  conferred  in 
them  are  very  different.  It  is  to  the  first  class  especially  that 
I  wish  to  call  your  attention. 

Xow,  in  order  to  obtain  a  charter  for  any  business  authorized 
by  our  laws,  it  is  only  necessary  to  have  five  or  more  persons 
over  the  age  of  twenty-one  years  copy  the  form  of  charter 
adapted  to  the  business,  fill  in  the  necessary  blanks,  and  append 
to  the  same  an  application  in  these  words:  "  We,  the  under- 
signed, apply  to  the  State  of  Tennessee,  by  virtue  of  the  laws 
of  the  land,  for  a  charter  of  incorporation  for  the  purposes  and 
with  the  powers  declared  in  the  foregoing  instrument.  Wit- 
ness our  hands  on  this day  of 18 — ."     And  sign 

and  acknowledge  the  same  before  the  County  Court  Clerk, 
have  it  registered  in  the  county  where  the  principal  office  of 
the  company  is  situated,  and  then  registered  in  the  office  of  the 
Secretary  of  State ;  and  when  the  certificate  of  registration  of 
the  Secretary  of  State,  with  the  great  seal  of  the  State,  is  reg- 
istered in  the  Register's  office,  with  the  fac-simile  of  said  seal, 
the  formation  of  the  company  as  a  body-politic  is  complete. 
The  act  further  provides  that  the  validity  of  the  corporation 
shall  not  be  collaterally  questioned  in  any  legal  proceeding. 

The  fees  for  registering  charters  are  fixed  by  law  at  §3  for 
the  county  register  and  the  same  amount  for  the  Secretary  of 
State.  The  clerk  is  allowed  the  same  fee  as  for  acknowledg- 
ment of  deeds.  The  expense,  therefore,  necessary  to  be  in- 
curred to  obtain  a  charter,  aside  from  the  fee,  if  any,  paid  an 
attorney  for  drafting  it,  is  about  $7.25,  and  postage  to  and  from 
Xashville  on  the  letter  transmitting  it  to  the  Secretary  of  State. 
About  the  average  time  necessary  to  .obtain  a  complete  charter 
at  this  distance — 150  miles  from  Xashville — is  from  three  to  five 
days.  The  only  prerequisites  necessary  to  obtain  a  charter  are 
that  five  or  more  persons  applying  shall  be  over  the  age  of 
twenty-one  years,  and  paying  the  statutory  fees  for  acknowl- 
edging and  registering  the  charter.  It  is  not  even  necessary 
that  the  persons  applying  be  citizens,  have  a  bona  fide  intention 
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to  engage  in  business  in  the  State,  or  subscribe  to  the  capital 
stock  when  the  books  are  opened  for  that  purpose.  It  often 
happens  that  one  of  the  incorporators  wants  to  conduct  liis 
business  under  a  charter  of  incorporation,  and  procures  four 
neigh])or8  to  join  him,  in  order  to  have  the  statutory  number, 
and,  after  the  charter  is  obtained,  this  one  man  takes  complete 
possession  of  the  so-called  corporation,  and  manages  and  riiiis 
it  as  he  does  his  private  Imsiness,  without  ever  consulting  his 
fellow-corporators.  Under  all  of  said  charters  the  five  or  more 
incorporators  constitute  the  first  board  of  directors. 

The  facility  with  which  charters  are  granted  in  Tennessee, 
and  the  liberality  shown  by  our  Legislature  in  extending  the 
law  to  every  conceivable  business,  has  caused  nearly  every  kind 
of  enterprise  to  become  incorporated.  From  March,  1887,  to 
March,  1888,  about  400  charters  were  granted  in  Tennessee, 
covering  nearly  every  conceivable  business.  It  is  safe  to  say 
that  the  same  ratio' has  been  kept  up  for  1888  and  1889. 

The  lax  methods  prevailing  in  Tennessee  as  to  charters,  iind 
the  many  evils  growing  out  of  the  system,  demand  the  special 
attention  of  the  business  public,  as  well  as  that  of  our  legisla- 
tors. As  the  matter  now  stands,  it  is  a  very  difficult  thing, 
even  for  a  i)racticing  attorney,  to  determine  with  any  degree  of 
certainty  exactly  what  powers  any  particular  corporation  pos- 
sesses. The  amendments  to  the  act  of  1875  are  so  numerous, 
they  really  constitute  a  code  in  and  of  themselves.  How  then 
can  it  be  expected  that  an  ordinary  business  man  can  keep 
himself  acquainted  with  the  many  changes  in  the  law,  even 
taking  for  granted  that  his  charter  in  the  first  instance  contains 
a  correct  statement  of  the  grant  of  powers  when  it  was 
obtained? 

This  brings  me  to  the  consideration  of  a  question  of  practice 
among  attorneys  in  drafting  charters  for  corporations.  There 
is  an  opinion  prevalent  among  the  profession  that  a  good  and 
legal  charter  can  be  obtained  by  merely  stating  in  your  appli- 
cation that  the  applicants  desire  to  become  incorporated  under 
a  certain  name,  for  the  purpose  of  engaging  in  a  particular 
business,  with  all  the  statutor}'  powers  of  corporations  of  that 
kind  under  tlie  act  of  1875  and  its  amendments,  filling  in  the 
name,  and  stating  the  kind  of  corporation  and  the   kind  of 
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business,  etc.,  and  complying  with  the  requirements  as  to 
acknowledgment  and  registration.  I  am  informed  that  our 
present  Supreme  Court  delivered  an  oral  opinion  at  Knoxville, 
at  the  September  term,  1889,  in  effect  holding  that,  as  there  was 
a  statutory  form  for  charters  of  incorporation,  if  the  parties 
omitted  any  portion  of  it,  or  added  any  thing  thereto,  it  would 
not  affect  the  validity  of  the  charter;  that  the  court  would 
consider  every  thing  which  should  have  been  in  the  charter  as 
if  it  had  been  inserted,  and  treat  as  surplusage  all  that  which 
was  added  without  authority  of  law.  While  this  may  be  good 
law,  if  the  parties  have  gone  through  all  the  forms  of  law,  and 
attempted  to  comply  with  the  substantial  portions  of  the 
statute,  yet  I  do  not  believe  the  Supreme  Court  ever  intended 
to  decide  that  a  charter  could  be  obtained  by  simply  stating  in 
writing  that  the  applicants  desired  to  become  incorporated 
under  a  certain  name  and  for  a  particular  purpose,  without 
more. 

This  would  be  in  effect  to  re-enact  the  act  of  March  22, 1873, 
except  some  important  features  named  in  the  act.  This  act  re- 
quired that  the  name,  business,  place  of  business,  amount  of 
capital  stock,  etc.,  should  be  stated  in  the  application,  together 
with  the  amount  of  stock  subscribed  by  each  stockholder,  and 
that  the  applicants  should  be  stockholders.  But,  aside  from 
the  legal  question,  a  charter  should  be  drawn  in  strict  compli- 
ance with  the  statutory  form,  and  contain  a  full  and  accurate 
statement  of  the  powers  conferred  by  the  various  statutes,  in- 
cluding the  act  of  1875  and  amendments,  as  a  guide  to  the 
corporators,  and  be  what  it  purports  to  be — a  charter,  with 
clearly  defined  powers  and  limitations.  It  is  well  enough  to 
remember  that  our  present  Supreme  Court,  in  an  oral  opinion 
in  the  case  of  City  St.  E.  jR.  Co.  v.  E.  ^  C.  St.  E.  E.  Co.,  de- 
cided  at  Knoxville,  at  the  September  term,  1889,  that  a  charter 
acknowledged  before  a  notary  public  was  absolutely  void,  and 
conferred  no  authority  whatever;  and  this,  too,  where  it  was  a 
collateral  attack  on  the  charter. 

Investigation  of  our  corporations  organized  under  the  act 
of  1875  and  amendments  thereto,  would  sliow  an  alarming 
state  of  irregularities.  To  begin  with,  a  very  small  per  cent, 
of  them  have  a  bona  fit/e  capital  stock,  most  of  them  having 


Digitized  by  VjOOQ IC 


174  Proceedings  of  the 

been  organized  on  a  speculative  basis,  and  having  a  simulated 
capital  stock. 

Many  others  are  organized  in  open  violation  of  the  law  in 
other  respects,  and  issue  stock  without  the  least  warrant  of 
law,  and  really  against  it.  For  instance,  there  is  no  such  thing 
as  preferred  stock  in  Tennessee,  yet  such  character  of  stock 
has  been  issued  in  large  quantities.  There  are  instances  where, 
also,  under  one  charter  the  corporators  have  been  apparently 
clotlied  with  the  powers  and  privileges  of  three  separate  and 
distinct  classes  of  corporations,  where  the  statute  provides  for 
separate  and  distinct  forms  of  charters. 

But  the  worst  evil  and  the  greatest  wrong  connected  witli 
the  whole  system  is  the  fact  that  it  is  possible  for  one  man  to 
begin  with  a  bankrupt  concern,  convert  it  into  a  corporation, 
get  credit  thereby  in  many  instances  to  exceed  the  supposed 
capital  stock;  and,  when  the  courts  are  called  on  to  wind  it  up 
as  an  insolvent  corporation,  it  is  discovered  that  no  part  of  tlio 
capital  stock  has  been  paid  as  required  by  law,  a'nd  the  sub- 
scribers to  the  stock  are  insolvent. 

Ought  there  not  to  be  some  change  in  our  system,  so  as  to 
require  that  before  a  corporation  can  begin  business  the  capital 
stock  should  be  subscribed  by  parties  good  for  the  amount^ 
subscribed  by  them,  and  a  certain  proportion  paid  on  the  sub- 
scriptions, in  cash,  into  the  treasury  of  the  corporation?  The 
capital  stock  should  be  fixed  in  the  charter,  and  all  of  the  ai»- 
plicants  for  the  charter  should  be  bo7W,  fide  stockholders  of  the 
corporation,  and  the  amount  subscribed  for  by  each  set  opposite 
his  name;  and,  better  still,  every  subscriber  to  the  capital  stock 
should  be  named  in  the  charter,  or  otherwise  made  of  public 
record. 

Recently  I  was  called  upon  to  investigate  an  insolvent  cor- 
poration. I  found  that  some  of  the  incorporators  were  among 
the  wealthiest,  most  prominent  and  influential  citizens  of 
Chattanooga.  It  was  capitalized  at  $1,000,  in  shares  of  $25 
each.  Three  of  the  five  incorporators  owned  one  share  of 
S25  each,  the  remainder  of  the  stock  being  owned  by  the  other 
two  stockholders.  One  of  the  stockholders  very  soon  became 
nearly  the  sole  owner  of  the  stock.  There  was  never  but  one 
or  two  meetings  of  the  directors,  and  not  a  single  stockholders 
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meeting.  The  individuals  owning  one  share  of  stock  each 
finally  transferred  their  stock  to  the  owner  of  the  remainder  of 
the  stock.  When  the  failure  occurred  there  were  debts  amount- 
ing to  $15,000,  with  assets  worth  about  $2,000,  and  the  sole 
owner  of  the  stock  insolvent, 

I  know  of  another  instance  where  a  failing  concern  was  in- 
corporated, and  the  personalty  of  the  concern  sold  at  a  high 
valuation  to  the  corporation,  and  paid-up  stock  issued  therefor. 
Finally  insolvency  overtook  the  corporation,  and  the  only  stock- 
holder who  was  solvent  applied  to  the  court  for  a  receiver, 
wound  it  up,  and  was  allowed  to  participate  as  a  common  cred- 
itor of  the  corporation  on  account  of  money  furnished  it  by 
himself  while  it  was  in  a  state  of  insolvency. 

Then  there  is  the  common  practice  of  issuing  stock  as  fully 
paid  up  when  the  books  of  the  company  show  that  no  consid- 
eration was  paid  therefor. 

It  would  require  too  much  space  to  describe  the  many  devices 
resorted  to  under  these  charters  to  flood  the  country  with  so- 
culled  "fully  paid-up  and  non-assessable  stock."  Suffice  it  to 
SUV  that  a  radical  change  should  be  made  in  our  laws  on  this 
subject,  and,  if  necessary,  it  should  be  made  a  felony  to  issue 
fictitious  stock. 

The  practice  is  nearly  universal  for  these  corporations  to 
daily  violate  the  very  fundamental  principles  of  their  charters, 
and  it  is  quite  refreshing  to  find  one  of  them  keeping  within 
the  limits  of  its  charter,  and  strictly  complying  with  it.  Aside 
from  a  few  State  banks,  nearly  all  corporations  in  the  State, 
and  every  one  so  far  as  I  personally  know,  fail  to  publish  in  a 
newspaper  the  annual  statements  required  by  their  charters. 
This  provision  of  the  law  should  be  enlarged  and  strictly  en- 
forced under  a  penalty  of  a  forfeiture  of  the  charter  if  diso- 
V^eyed.  Many  of  the  evils  of  the  present  system  could  be  reme- 
died in  this  way,  and  the  business  public  generally  protected 
thereby.  Many  charters  have  been  obtained  in  Tennessee  for 
ulterior  purposes,  and  the  abuses  practiced  have  been  often 
detrimental  to  the  public  as  well  as  individuaL^.  Some  limit 
should  be  fixed  to  this  practice,  and  all  charters  not  obtained 
for  a  bona  fide  purpose,  and  devoted  to  that  end  within  a  reason- 
able time,  should  lapse. 
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There  is  also  a  series  of  new  and  interesting  questions  arisiiiir 
out  of  the  promiscuous  granting  of  charters  clothed  with  the 
right  of  eminent  domain. 

An  instructive  case,  involving  the  right  of  the  courts   to 
decide  tlie  question  as  to  the  public  necessity  for  the  exerci^e 
of  the  right  of  eminent  domain  by  a  railway  company,  as  well 
as  whether  it  was  for  a  public  use,  was  recently  decided  in  tlje 
Chancery  Court  at  Chattanooga  under  the  style  of  Forest  H*^l 
Cemetery  Cornpany  v.  Chattanooga  and  Georgia  Railway  Coit*- 
pany   and  others.      Special    Chancellor   William    H.    DeWitt 
delivered  a  written  opinion,  and  with  his  accustomed  learning 
as  a  great  expounder  of  the  Constitution,  and  original  manner 
in  the  decision  of  equity  causes,  held  that,  since  the  Constitution 
of  1870,  the  courts  had  the  right  to  determine  the  question  of 
public  necessity  as  well  as  of  public  use.     This  opinion  merits 
more  than  a  passing  notice,  and  I  regret  that  my  limited  space 
forbids  a  more  extended  discussion  of  it.     Without  going  more 
into  details  and  stating  facts  known  to  every  member  of  the 
bar  as  to  corporations,  and  the  tendency  in  Tennessee  to  con- 
vert all  kinds  of  business  into  the  form  of  corporations,  and 
also  the  advantage  to  the  whole  public  to  have  all  business  on 
a  sound  basis,  I  am  not  content  to  close  this  article  without 
making  a  few  suggestions,  and  hoping  that  this  Association 
may  lend  its  influence  to  correct  many  of  the  evils  growing  out 
of  the  practical  operation  of  our  present  laws.     Among  other 
things,  I  would  suggest : 

1.  The  Chancery  Courts  should  be  clothed  with  the  power  to 
organize  all  corporations,  and  the  Chancellor  authorized  to  act 
as  chambers  as  w^ell  as  in  term  time. 

2.  The  applicants  for  a  charter  should  all  be  bona  fide  stock- 
holders, and  should  prove  to  the  satisfaction  of  the  court  that 
they  are  good  for  their  subscriptions,  and  that  their  application 
is  made  in  good  faith. 

3.  The  capital  stock  should  be  fixed  in  the  charter;  and  be- 
fore any  corporation  should  be  authorized  to  begin  business,  it 
should  be  made  to  appear  that  all  the  capital  stock  has  been 
subscribed  by  parties  good  for  the  amounts  subscribed  for  by 
them  respectively,  and  that  a  certain  per  cent,  of  their  sub- 
scription has  been  paid,  in  cash,  into  the  treasury  of  the  company. 
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4.  In  all  mercantile  and  other  purely  trading  corporations 
there  should  be  made  a  personal  liability  in  addition  to  that 
tixed  by  the  stock  subscription,  but  not  to  exceed  it. 

5.  The  law  should  be  made  more  liberal  in  regard  to  personal 
property  being  taken  in  payment  for  stock,  but  only  a  certain 
per  cent,  of  each  subscriber's  stock  should  be  allowed  to  be 
paid  in  that  way. 

6.  Serai-annual  statements  should  be  required  to  be  made 
and  published  in  a  newspaper  over  the  signatures  of  all  the 
directors.  To  obtain  credit  by  a  false  statement  should  he  de- 
clared a  felony,  and  the  grand  jury  given  inquisitorial  powers 
as  to  all  such  cases. 

7.  All  of  the  acts  of  the  Legislature  on  this  subject  should 
be  compiled,  and  the  system  made  more  harmonious  as  well  as 
more  exact  and  certain  as  to  powers  conferred  on  each  separate 
class  of  corporations,  and  amended  in  many  important  particu- 
lars too  numerous  to  name  in  this  article. 
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Biographical  Sketch  of  Judge  A.  J.  Marchbanks. 


A.  S.  COLYAR. 


The  eccentricities  of  a  great  man,  though  they  may  be  gro- 
tesque or  unseemly,  are  the  spice  of  his  greatness,  and  are  ac- 
cepted as  pleasing  incidents  and  not  defects  of  character. 

The  great  name  of  Marshall,  who  piloted  the  experimental 
ship  which  Washington  launched  upon  a  sea  whose  breakers 
were  unseen,  was  in  no  way  blurred,  but  really  burnished,  bj' 
the  amusing  and  grotesque  incidents  of  his  early  life  which  bis 
biographers  have  been  so  much  pleased  to  record.     That    he 
wore  a  deer's  tail  in  his  hat  for  a  cockade  when  he  was  not  able 
to  buy  a  plume,  in  his  youthful  days  while  attending  musters 
preparatory  to  the  great  revolution,  and   that  he  would  buy 
cherries,  of  which  he  was  fond,  and  put  them  in  his  hat  and 
eat  them  on  the  streets  after  he  became  distinguished  as  a  law- 
yer;  that  at  Valley   Forge,   where   soldiers   bare-footed   and 
hungry  were  suffering  as  never  soldiers  suffered,  he  spent  his 
nights  in  telling  anecdotes  and  playing  tricks  on  his  disheart- 
ened companions — these,  and  other  eccentricities,  have  never 
in  the  least  detracted  from  the  unapproachable  renown  of  the 
man  whom  the  Maker  of  men  gave  to  the  people  of  this  country 
as  the  expounder  of  their  chart. 

That  Blackstone  believed  in  witches  does  not  in  the  slightest 
degree  cast  a  suspicion  of  discredit  on  his  immortal  lectures. 
That  Judge  Haywood  was  a  disciple  of  Blackstone,  believing 
in  witches  of  the  present  day  as  firmly  as  he  did  in  all  the 
miracles  of  the  Bible,  and  was  so  kindly  in  his  nature  that  he 
announced  from  the  bench  that  he  could  not  decide  the  case  be- 
before  him  "against  that  woman  because  he  was  boarding  with 
her."  These,  and  a  thousand  other  singular  freaks  of  character, 
did  not  impair  the  big  brain  that  law  seemed  to  fall  on  as  light 
falls  on  the  eye. 
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And  so,  in  a  brief  review  of  the  earl}-  life  and  exalted  up- 
risrlitness  of  him  whose  name  and  judicial  life  grow  on  me  day 
by  day,  as  do  the  deeds  of  all  trul}^  courageous  men  in  these 
times,  when  political  wind-currents  not  only  turn  but  actually 
shape  the  heads  of  public  men,  I  shall  not  hesitate,  believing 
it   will  do  the  memory  of  this  great  man  no  harm,  to  speak 
freely  of  his  eccentricities.     His  early  life  has  nothing  peculiar 
in  it,  except  that,  not  being  fond  of  work,  his  mind,  at  an  early 
afice,  fell  on  the  law.     He  was  the  son  of  a  Scotchman,  who  set- 
tled in  Overton  County  at  an  early  day.     The  Scotch  name  was 
Majoribanks.     The  old  man  had  four  sons  and  three  daughters, 
from  whom  have  sprung  a  large  famil}'.     A  son  of  one  of  the 
brothers  is  our  Brother  Columbus  Marchbanks,  of  Chattanooga. 
As  a  boy  he  gave  his  father  some  trouble.     His  temper  was 
combative,  from  which  he  did  not  recover  until  in  manhood. 
A  narrowescape  from  a  duel  between  him  and  B.  L.  Ridley,  in 
which  both  parties  displayed  courage  rather  than  prudence, 
brought  him,  after  it  was  all  over,  to  think  as  he  had  never 
done  before  on  the  life  of  a  belligerent.     Like  all  truly  brave 
men,  he  became  watchful  of  himself,  so  that  he  gave  no  oftense. 
Giving  no  offense,  he  was  always  ready,  at  any  sacrifice,  to  de- 
fend his  honor. 

As  a  boy  his  pranks  were  sometimes  rough.  A  neighbor  of 
his  father  had  a  wolf-trap  on  the  mountain,  which,  when  set, 
was  thrown  by  a  grape-vine  rope.  Retreating  to  a  neighboring 
thicket,  and  hiding  himself  in  the  bushes,  he  waited  until  the 
old  man  went  into  the  trap  to  bait  it.  Then,  seizing  the  grape- 
vine, he  threw  the  trap,  and  kept  the  wolf-catcher  himself  in 
it  until  the  neighbors  rescued  him. 

In  person  he  was  large,  angular,  raw-boned,  and  awkward. 
His  clothes  fit  him  badly,  and  in  no  way  in  his  early  manhood 
was  he  especially  attractive  in  social  life.  He  was  not  gifted 
in  conversation.  Indeed,  he  was  quite  awkward  in  company, 
frequently  introducing  topics  of  conversation  so  abruptl}-  as  to 
excite  a  smile  among  his  listeners.  He  seldom  told  jokes,  but 
always  laughed  heartily  when  he  did  tell  them.  His  conversa- 
tion was  always  cramped,  though  he  often  made  an  effort  to 
please.  He  was  given  to  hobbies — was  scarcely  ever  without 
one — and  that  meant  that  when  the  lawyers  met  at  his  room  or 
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elsewhere  on  the  circuit,  his  hobby  was  the  subject  to  be  talked 
about.     Sometimes  for  a  year  he  would  want  to  talk  about  tlie 
Bible,  for  which  he  had  great  respect,  and  believed  in  Chris- 
tianity as  a  system  of  religion,  whether  in  the  supernatural  did 
not  appear  from  his  conversations.     After  he  had  read  a  book, 
no  matter  what,  he  would  want  to  talk  about  that.     After  he 
went  to  farming  in  Giles  County  he  wanted  to  talk  about  farm- 
ing and  raising  big  crops,  until  Sam  Turney  broke  him.     This 
subject  was  not  interesting  to  the  lawyers;  but  such  was  the 
respect  which  the  lawyers  had  for  him,  that  all  appeared  inter- 
ested except  Sam  Turney,  who  would  sit  and  read  a  book  while 
he  talked.     One  night,  after  an  hour's  talk  by  the  Judge  about 
his  cotton  farm  and  corn  crop,  Mr.  Turney  laid  down  his  book, 
and  said :  "  Why,  Judge,  you  ought  to  come  up  in  White  and 
see   my  farm  and  my  timber.      You   talk  about  j'our  Giles 
County  timber;  why.  Judge,  I  have  a  cypress  swamp  of  a  thou- 
sand acres,  with  a  thousand  trees  to  the  acre,  and  a  hundred 
yards  to  the  first  limb;  and  as  for  corn,  why,  Judge,  three 
years  ago  I  raised  corn  enough  to  do  all  my  neighbor  ever 
since.     You  talk  about  three  stalks  in  a  hill  down  in  Giles; 
why,  I  never  leave  less  than  five  stalks,  and  one  time  I  marked 
a  hill  with  seven  stalks  by  sticking  my  walking-cane  down  in 
the  center  of  it,  and  went  back  in  the  fall  to  see  the  result,  and 
every  stalk  had  two  good  ears,  and  my  walking-cane  had  a 
chunk  of  a  nubbin  on  it."     At  this  the  Judge  did  not  laugh  a 
bit;  but  he  hunted  another  hobby. 

It  may  seem  strange  that  a  nian  of  so  few  gifts  and  graces — 
indeed,  graces  he  had  none  in  early  life — that  a  man  so  awk- 
ward in  appearance,  could  rise  to  the  sublime  dignity  he  did  as 
a  judge.  Looking  at  Judge  Marchbanks  from  my  stand-point, 
seeing  his  big,  irregular  frame,  his  awkward  manners,  his  un- 
gracious gestures,  and  the  disorder  of  his  social  nature,  my 
esteem  and  reverence  for  his  character  find  a  resting-place  in 
what  Wirt  said  about  Marshall.  Wirt  said  of  Marshall:  "The 
Chief  Justice  of  the  United  States  is  in  person  tall,  meager, 
emaciated;  his  muscles  so  relaxed  as  not  only  to  disqualifj' him 
apparently  for  any  vigorous  exertion  of  body,  but  to  destroy 
every  thing  like  harmony  in  his  air  and  movements.  Indeed, 
in  his  whole  appearance  and  demeanor,  dress,  attitude,  gesture, 
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sitting,  standing,  walking,  he  is  as  far  removed  from  the 
i<lolized  graces  of  Lord  Chesterfield  as  any  other  gentleman  on 
oarth." 

On  another  occasion  Wirt  said  :  "  Without  the  aid  of  fancy, 
without  the  aid  of  person,  voice,  attitude,  gesture,  or  any  of  the 
ornaments  of  an  orator,  he  deserves  to  he  considered  one  of  the 
uiost  eloquent  men  in  the  world,  if  eloquence  may  be  said  to 
consist  in  the  power  of  seizing  the  attention  with  irresistible 
force,  and  never  permitting  it  to  elude  the  grasp  until  the 
hearer  has  received  the  conviction  which  the  speaker  intends. 
ilis  voice  is  dry  and  hard;  his  attitude  in  his  most  effective 
orations  is  extremely  awkward,  while  his  gestures  proceed 
from  his  right  arm,  and  consist  merely  in  a  perpendicular 
swing  of  it,  from  about  the  elevation  of  his  head  to  the  bar 
behind  which  he  is  accustomed  to  stand." 

As  a  practitioner  Judge  Marchbanks  was  at  first  uncouth, 
and  sometimes  uncivil,  to  his  brother  lawyers.  He  was  far 
from  being  literary  or  elegant  in  the  use  of  language.  The 
difiiculty  between  him  and  Judge  Ridley,  which  came  so  near 
a  duel,  grew  out  of  playful  criticism  by  Judge  Ridley  in  court, 
in  a  forensic  tussle  and  then  a  personal  encounter  on  the  street. 
Judge  Ridley  was  an  elegant  and  scholarly  man,  and  had  but 
little  respect  for  a  man  who  was  at  the  bar  without  a  diploma 
in  King  James'  vernacular.  The  merest  accident  prevented 
their  meeting  over  in  the  Indian  IN'ation  with  the  deadliest  of 
weapons. 

For  several  years  afterward  they  practiced  law  together;  and 
then  both  of  them  went  on  the  bench,  and  remained  there  for 
about  twenty  years,  one  on  the  law  and  the  other  on  the  Chan- 
cery Court  bench.  They  were  never  cordial,  always  respectful, 
but  as  scrupulously  as  if  it  had  been  the  decree  of  heaven.  They 
refused  to  talk,  or  to  allow  anybody  else  to  talk,  either  of  the 
difficulty  or  disparagingly  of  each  other.  The  difficulty  with 
Judge  Ridley,  and  other  incidents  at  the  bar,  brought  to  this 
great  man  deep  reflection.  Fear  he  never  knew,  but  a  quick- 
ened sense  and  enlightened  conscience  were  the  fruits,  and  with 
the  growth  of  his  mental  powers  his  moral  nature  kept  pace. 
Seeing  his  weakness  and  his  wants,  he  set  about,  as  no  man  I 
have  ever  known  did,  in  improving  his  verj'  nature  and  pre- 
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paring  for  all  life's  duties.     When  he  first  appeared  in  the  Su- 
preme Court,  though   awkward  and   ungainly,  he  impressed 
the  judges  as  a  very  strong   man.     His  arguments  from  the 
start  were — in  strength — massive  structures  of  undressed  tim- 
hers,   but  which  no  man  could  pull   down.     In   a   very    few 
years  he  made  so  much  reputation  that  the  bar,  with  great 
unanimity,   demanded    that    he    be    put   on   the   bench,    and 
that  too,  w^hen  a  judgeship  meant  something.     Being  elected 
by  the  Legislature,  he  went  upon  the  bench — sinking  him- 
self in   the   office.      I  have   never  known   a   man   who  w^as 
capable  of    educating  himself    out   of    himself  and    into   the 
duties  of  official  life  as  was  Andrew  J.  Marchbanks.      He  w^as 
conscious  of  his  powers,  which  he  showed  by  his  mastery,  with- 
out domination,  over  the  bar;  but  vanity  he  had  not  a  particle. 
His  life  was  given  to  his  profession.    He  w^as  a  great  believer  in 
books,  and  the  lawyer  who  always  came  with  his  books,  com- 
manded his  confidence  and  respect.     Though  his  head  was  a 
law  library,  he  never  trusted  his  recollection  when  a  statute 
was  to  be  construed.     If  the  same  question  came  every  day  in 
the  week  on  statutory  law,  he  would  call  for  the  book  and  re- 
read.    Ilis  own  respect  for  his  position  made  the  bar  respect 
him.     He  kept  order  without  trying.     Members  of  the  bar, 
jurors,  officers  of  the  court,  and  citizens,  while  they  did  not 
fear  him,  their  respect  for  him  resembled  fear.      With  the  bar, 
he  had  his  favorites,  but  at  the  bar  he  knew  nobody.    So  com- 
pletely had  he  mastered  himself,  that  in  the  trial  of  a  cause  he 
not  only  knew  nobody,  but  he  exhibited  no  sympathy,  no  dis- 
likes, no  partiality;  and  when  he  charged  the  jury,  while  there 
was  no  misunderstanding  his  law,  the  facts  he  turned  over  to 
the  jury  Avithout  emphasis  and  without  the  slightest  colorin^i?. 
He  took  full  notes,  wrote  out  his  charges,  and  handed  them  to 
the  jury,  and,  on  motion  for  a  new  trial,  he  showed  a  Avonderful 
power  in  reviewing  the  facts.     In  law  he  was  absolutely  a  mys- 
tery— a  nuui  who,  in  social  life,  was  without  resources,  by  no 
nieans  critical  in  the  use  of   words,   unnatural  in  gesture,   at 
times  ungrammatical  in  his  sentences — and  yet,  in  his  charges  to 
tlie  jury  he  w^as  singularly  felicitous,  clear,  and  comprehensive, 
otten  drawing  lines  and  making  lights  and  shades,  thereby  un- 
folding to  the  jury  truths  which  the  most  astute  lawyers  had 
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overlooked.  With  him,  as  judge,  the  law  was  supreme;  he  be- 
lieved in  it  as  the  devout  Christian  believes  in  the  Bible,  and, 
ill  another  respect,  he  was  like  the  active  Christian ;  he  did  not 
believe  the  law  would  run  itself;  he  did  not  believe  in  faith  with- 
out works,  and  hence  he  was  a  most  untiring  worker.  He  be- 
lieved his  office  required  his  whole  time,  and  that  ignorance  of 
the  law  for  want  of  industry  was  a  breach  of  duty.  His  cir- 
cuit lay  along  the  foot  of  the  mountain  for  nearly  a  hundred 
miles,  and  land  titles  were  unsettled  when  he  went  on  the 
bench.  Neither  Jenkins,  Whitesides,  Judge  Overton,  nor  Judge 
\\^hyte  was,  in  my  opinion,  a  better  land  lawyer  than  he. 

The  Supreme  Court  considered  him  an  authority  on  the 
land  law,  and  I  believe  never  reversed  but  one  of  his  eject- 
ment suits.  He  held  that  possession  under  an  entry  for  seven 
years  did  not  perfect  title  under  the  act  of  1819;  the  Supreme 
Court  held  otherwise.  He  avoided  all  litigants;  he  would 
make  no  trade  with  a  man  who  had  a  lawsuit  in  one  of  his 
courts.  If  a  litigant  came  to  his  room,  he  did  not  order  him 
out,  but  would  soon  get  clear  of  him.  He  allowed  no  man — 
lawyer  or  other  person — to  speak  to  him  in  an  undertone  in 
court.  Under  no  circumstances  would  he  permit  any  conver- 
sation about  a  case  on  trial,  or  held  up,  except  in  court,  and  in 
a  formal  way.  He  was  once  elected  by  the  Legislature  and 
twice  by  the  people.  His  election  was  a  great  compliment  to 
the  people.  He  had  no  winning  ways;  he  was  reserved,  and 
kept  aloof  from  the  people;  he  knew  nothing  about  election- 
eering; he  did  not  try,  and  yet  no  man  in  the  district  had  the 
slightest  show  to  be  elected  over  him.  His  majority  both  times 
was  overwhelming  over  popular  men.  On  the  bench  he  was 
grave  and  dignified,  rarely  indulging  in  even  a  playful  remark. 
Once  he  said  to  Mr.  Watterson — grandfather  of  Henry  Watter- 
soii — when  he  returned  a  verdict:  ''Mr.  Watterson,  did  you 
read  my  charge  ?  "  "  Oh,  yes,"  said  Mr.  Watterson.  "  Well," 
said  the  Judge  playfully,  "I  suppose  you  found  it  all  right." 
''Yes,"  said  Mr.  Watterson,  "all  right  except  a  few  things, 
which  we  corrected."  Twice  in  twenty  years  I  saw  him 
rebuke  a  jury  fearfully.  One  instance  was  the  acquittal  of 
a  defendant  for  murdering  a  man  named  Gaddy.  When  the 
jury  said  "not  guilty,"  he  said:     "You  can  go;   but  in  the 
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opinion  of  the  court,  you  go  with  the  blood  of  Gaddy  on  your 
hands." 

This  great  judge  had  his  weaknesses,  his  eccentricities.  He 
guarded  his  reputation  as  I  have  never  known  any  man  to  do. 
He  made  personal  matters  judicial.  Carrying  some  money  to 
Nashville  on  one  occasion  for  a  friend,  he  hunted  up  the  man 
to  whom  it  was  sent.  He  refused  to  take  his  word  that  he  was 
the  man  to  whom  it  was  sent,  but  made  him  hunt  up  witnesses 
and  prove  that  he  was  the  man,  then  made  him  open  the  letter, 
read  it  aloud,  and  count  the  money,  and  acknowledge  in  the 
presence  of  witnesses  it  was  all  right. 

Eeaching  Altamont  one  Sunday  evening,  I  met  George  J. 
Stubblefield,  and  asked  him  about  the  Judge.  The}-  usually 
came  together.  In  a  playful  way,  he  said  :  "  The  Judge  started 
before  day  this  morning,"  meaning  that  the  Judge  went  oft' and 
left  him,  as  he  would  do  when  he  wanted  to  be  alone.  This  I 
mentioned  to  the  Judge,  who  hunted  up  Stubblefield  and  asked 
him  what  he  had  been  saying  about  him.  Stubblefield  assured 
him  it  was  a  joke,  and  that  I  understood  it  as  a  joke;  but  this 
did  not  satisfy  him,  and  he  made  it  a  matter  of  grievance,  and  did 
not  get  over  it  for  some  months.  He  had  the  supremest  respect 
for  the  oflice  he  held.  He  accepted  the  oflice  as  one  of  great 
dignity.  He  was  to  sit  in  judgment  on  the  property-rights,  the 
liberties,  and  sometimes  the  life  of  the  citizen,  and  he  recog- 
nized more  than  any  man  I  have  ever  seen  the  solemnity  and 
responsibility  of  this  delicate  and  awful  trust.  With  a  strong 
and  vigorous  constitution,  he  studied  the  law,  and  toiled  over 
the  facts  of  a  lawsuit  with  an  untiring  assiduity,  leaving  the 
facts  entirely  to  the  jury,  but  always  feeling  that  the  judge 
must  be  familiar  with  the  facts  as  well  as  the  jury.  He  had 
educated  himself  out  of  an  impulsive  nature  into  a  man  of 
patience :  indeed,  he  was,  in  a  few  years  after  he  went  on  the 
bench,  absolutel}'  free  from  impulses — a  philosopher  who  had 
found  that  the  way  to  control  other  people  was  to  first  control 
himself.  His  presence  in  court  was  order.  His  appreciation 
of  his  own  responsibility  was  imparted  to  the  oflicers  of  the 
court  without  utterance,  with  the  subtleness  of  mystery  itself. 

The  growing  freedom  and  democratic  equality  in  a  court 
scene  of  the  present  day   falls  upon  the  eye  of  an  old  time 
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lawyer  with  the  astonishment  that  the  songs  of  the  grapho- 
phone  fall  on  the  ear. 

I  was  in  a  court  the  other  day  when  the  judge  got  through 
Avith  a  confab  with  a  half-dozen  gentlemen  who  were  sitting  up 
on  the  wool-sack,  as  if  helping  to  run  the  court,  and,  turning 
to  the  crowd  before  him,  demanded  that  more  respect  should 
"be  paid  to  the  court,  and  said :  "  I  understand  you  have  sent  a 
Avoman  to  the  penitentiary  without  letting  the  court  know  any- 
thing about  it,"  which  was  the  fact;  and  thereupon  the  Attorney- 
general  moved  that  hereafter  when  the  clerk  sent  anybody  to 
the  penitentiary,  especially  if  it  be  a  woman,  he  shall  be  re- 
quired to  notify  the  court. 

I  give  this  instance  to  show  the  changes  in  judicial  habits  in 
my  day.  Certainly  the  dignity  of  the  bench  was  maintained, 
and  the  impression  made  upon  the  officers  of  the  court  through 
all  of  Judge  Marchbanks'  long  term  was  that  the  judiciary  is 
pure  and  keeps  aloof  from  all  contaminating  influences;  and 
while  the  change  since,  in  the  lower  courts,  from  that  dignity 
and  exclusiveness  which  characterized  the  old  courts  to  that  of 
freedom  and  familiarity  is  a  leveling  process,  yet  it  is  a  change 
which  every  lawyer,  and  especially  our  judges,  should  hesitate 
to  approve.  I  do  not  impute  judicial  laxity  to  all  our  judges. 
Many  of  them  are  doing  what  they  can  to  sustain  the  ju- 
diciary. 

I  would  to-day  rather  see  our  judges  wearing  the  gown,  and 
ill  office  for  life,  than  to  see  the  courts  administering  justice 
with  the  abandonment  and  familiarity  of  politicians.  If  the 
sacredness,  and  to  some  extent  the  exclusiveness,  of  the  bench 
shall  not  be  appreciated  and  maintained,  there  will  be  no  escape 
from  other  and  most  evil  consequences. 

In  one  sense  Judge  Marchbanks'  life  was  truly  paradoxical. 
In  outward  social  amenities  and  graces  he  did  not  improve. 
lie  was  as  awkward  in  his  old  age,  in  the  mere  courtesies  of 
social  intercourse,  as  a  country  boy.  His  manner  in  meeting  you 
and  shaking  hands  was  much  that  of  a  boy  meeting  and  being 
introduced  to  strangers  for  the  first  time.  But  still  the  re- 
fining influences  of  time  and  thought  had  changed  his  very 
nature;  and  from  an  impulsive  man  he  had  become  a  philoso- 
pher; from  an  intolerant  man,  intolerant  in  his  opinions, 
13 
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he  had  become  tolerant;  from  a  narrow  and  uncompromising 
judgment  of  man's  infirmities  he  had  become  broad  and  cath- 
olic; and  hence  in  judicial  life,  in  all  the  attributes  he  was  a 
growing  man,  but  his  greatest  growth  was  in  the  attribute  of 
mercy. 

At  first  he  administered  justice  looking  only  to  the  letter  of 
the  law  ;  but  when,  as  a  true  philosopher,  he  came  to  look  upon 
man's  infirmities  as  a  part  of  his  nature,  he  was  as  merciful  as  just. 
In  politics  he  was  intensely  Democratic,  and  came  to  manhood 
believing,  and  often  expressing  it  in  bitterness,  that  the  Whigs 
were  all  Federalists.  But  after  he  went  on  the  bench,  with 
the  exception  of  always  voting  the  Democratic  ticket,  he  not 
only  kept  aloof  from  the  political  struggles  of  the  times,  but 
he  never,  absolutely  never,  talked  politics,  took  no  side,  and 
even  in  the  heated  and  exciting  days  of  1861 — for  he  was  still 
on  the  bench  and  held  his  courts  until  the  war  displaced  him — 
he  said  not  a  word.  He  was  then  an  old  man,  and  was  appar- 
ently non-committal,  but  when  a  Union  soldier  required 
him  to  take  the  oath  of  allegiance,  which  he  might  have  done, 
so  far  as  his  friends  could  see,  he  said :  "  No ;  my  sympa- 
thies are  with  the  South,  and  I  will  not  swear  to  the  con- 
trary." He  was  then  sent  to  the  penitentiary,  where  he  re- 
mained without  a  murmur,  but  lost  his  health  and  died  soou 
after  the  war. 

lie  was  twice  married.  His  first  wife  was  the  daughter  of 
Esquire  Savage,  a  much-esteemed  and  wealthy  farmer  of  War- 
ren County,  a  lady  of  education  and  refinement.  By  the  way, 
she  was  a  sister  of  Col.  John  II.  Savage,  and  here  it  seems  I 
ought  to  say  that  the  female  members  of  the  family  were  much 
better  looking  than  the  male  members.  His  last  wife  was  Mr>. 
Flournoy,  of  Giles  County,  a  wealthy  and  much-esteemed 
lady. 

I  have  endeavored  to  give  truthfully  the  character  of  Judge 
Marchbanks,  and,  running  over  the  sketch,  the  foibles  of  hi? 
make-up  might  seem  to  predominate,  but  not  so;  his  grand 
and  noble  virtues  rose  out  of  and  above  his  faults  like  tower- 
ing mountains  above  the  mist  of  the  valley. 

Besides  being  among  the  greatest  lawyers  Tennessee  ever 
produced,  he  was  pre-eminently  a  "just  judge"  to  a  degree 
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which  makes  him  exceptional.  All  our  judges,  I  say,  may  try 
to  be  just,  but  only  a  few  reach  the  point,  by  self-training,  of 
being  able  to  know  nobody  and  practically  to  be  uninfluenced 
by  his  surroundings.  In  other  words,  the  severest  training  is 
required  to  get  out  of  the  man,  with  his  man's  nature,  and  into 
the  judge,  stripped  of  social  and  local  prejudices.  This  Judge 
Marchbanks  did  more  successfully  than  any  man  I  have  ever 
known. 
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A  Suggested  -Improvement  in  the  Selection  of 

Jurors. 


Albert  D.  Marks. 


One  day  during  the  winter  of  last  year  I  was  bound  on  a 
journey  from  Nashville  to  Paradise  Ridge.  I  passed  on  the 
road  a  wear}'  traveler,  a  cripple,  who  was  slowly  making  his 
way  to  one  of  the  villages  that  lay  on  the  pike.  I  asked  him 
to  ride  with  me  as  far  as  he  was  going.  Soon  after  getting 
into  the  buggy,  he  learned  that  I  was  a  lawyer  at  Nashville.  He 
brightened  when  lie  learned  it,  and  said  that  possibly  I  might 
be  of  benefit  to  him.  He  then  inquired  how  he  could  get  ou 
the  regular  panel  for  one  of  the  courts  whose  term  w^as  then 
approaching.  He  gave  me  the  history  of  an  accident  that  had 
befallen  him  in  a  saw-mill  and  disabled  him  for  months,  and 
from  the  eftects  of  which  he  was  just  recovering.  He  said  that 
he  had  a  family  dependent  on  him,  and  that  unless  he  could  be 
named  as  juror  he  would  have  to  apply  to  the  county  for  aid. 

The  incident  put  me  to  thinking  on  the  subject.  I  made 
inquiries  of  some  lawyers  who  were  widely  acquainted  through 
the  county  and  learned  from  them  that  it  did  actually  happen 
that  men  had  been  named  as  jurors  by  justices  of  the  peace  to 
keep  them  from  becoming  a  charge  on  the  county. 

I  contrasted,  in  my  own  mind,  the  difference  between  the 
classes  that  compose  the  juries  in  cities  and  those  of  the  out- 
lying counties  whom  I  had  seen.  It  may  be  safely  said  that 
the  best  men  in  those  counties  constitute  the  regular  panels, 
while  those  in  the  cities  are  far  below  their  standard.  The 
cause  is  not  far  to  seek :  In  the  less  populous  counties  the 
trial  of  the  jury  docket  usually  does  not  take  more  than  a  week. 
A  week's  vacation  in  the  county  town,  when  court  is  in  session, 
with  all  expenses  paid  by  the  per  diem^  is  a  pleasant  thing. 
To  be  on  the  regular  venire  confers  a  sort  of  prestige.     And  so 
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it  happens  that  the  best  men  of  the  county  suggest  to  the 
justice  of  their  district  that  their  naming  as  jurors  would  be 
agreeable. 

On  the  other  hand,  at  places  where  the  courts  are  in  session 
for  several  weeks  continuously,  no  man  who  has  any  thing  of 
a  private  business  can  afford  to  be  appointed,  for  his  attendance 
on  the  courts  involves,  necessarily,  his  absence  from  that.  It 
follows  that  good  men,  men  who  are  willing  to  perform  any 
reasonable  public  duty,  are  unwilling  to  be  named  as  jurors, 
and  evade  their  duty,  leaving  such  matters  for  those  whose 
private  interests  will  not  be  injuriously  affected  by  a  prolonged 
absence  from  home. 

A  remedy  is  easy  and  plain.  To  reduce  the  time  of  service 
is  necessary  to  secure  the  best  men.  If  the  judges  of  the 
special  courts,  who  select  their  own  juries,  should  be  directed 
by  statute  to  summon  a  different  venire  for  each  week  of  the 
terms  of  their  courts,  and  the  judges  of  the  courts  whose 
juries  the  County  Court  selects  should  be  directed  to  certify 
to  the  County  Court  the  time  that  the  trial  of  the  jury  docket 
at  the  next  term  would  probably  consume,  and  the  County 
Court  should  then  appoint  a  venire  for  each  week,  it  is  believed 
that  the  standard  of  the  juries  in  our  cities  would  be  much  im- 
proved. Such  a  plan  should,  of  course,  not  apply  to  the  grand 
jury,  because  it  would  not  be  practicable,  nor  would  it  be  de- 
sirable, since  the  place  where  the  evil  hurts  is  in  the  trial  juries. 
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Report  of  Committee  on  Taxation. 


C.  W.  IIeiskell,  Chairman. 


To  the  Bar  Association  of  Tennessee: 

Your  committee  on  the  subject  of  taxation  have  the  honor 
to  submit  the  following  report: 

The  Constitution,  Article  XL,  Section  28,  provides  that  "all 
property  shall  be  taxed  according  to  its  value,  that  value  to  be 
ascertained  in  such  manner  as  the  Legislature  shall  direct,  so 
that  taxes  shall  be  equal  and  uniform  throughout  the  State. 
No  one  species  of  property  from  which  a  tax  shall  be  collected 
shall  be  taxed  higher  than  any  other  species  of  property  of  the 
same  value.'' 

To  attain  mathematically  this  constitutional  uniformity  is, 
humanly  speaking,  impossible.  To  approach  it  as  nearly  as 
possible  should  be  the  aim  of  every  tax-law. 

In  applying  a  remedy  for  the  evils  of  our  present  system,  it 
is  well  to  inquire  what  those  evils  are: 

1.  Its  radical  vice  consists  in  the  fact  that  there  is  no  uniform 
basis  of  valuation  throughout  the  State,  (a)  Property  is  as- 
sessed at  one  value  in  one  county  and  at  another  value  in 
another,  though  of  the  same  market  price  in  both.  (6)  Prop- 
erty of  individuals  is  assessed  for  one  at  one  value,  for  another 
at  another,  though  both  are  of  the  same  market  value. 

2.  Another  great  vice  of  the  system  is  that  much  property  is 
assessed  twice  and  often  thrice,  in  the  name  of  different  parties. 
And  it  often  happens  that  A,  who  has  paid  his  taxes  on  lot  10, 
block  20,  finds  the  same  lot  advertised  for  sale  or  sold  because 
assessed  in  the  name  of  B.  On  the  other  hand,  property  some- 
times is  not  assessed  at  all. 

3.  A  third  vice  of  the  system  is  the  large  exemptions  from 
taxation.     We  allude  particularly  to  exemptions  of  church  and 
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parsonage  property,  private  schools,  and  private  charities. 
These,  in  Shelby  County  alone,  allowing  $10,000  to  each  as  ex- 
empt, amount  to  fully  $750,000  untaxed.  Giving  Davidson  the 
same  and  Knox  and  Hamilton  one-half  as  much  each,  and  we 
have  over  $2,000,000.  At  a  low  estimate  it  will  be  found  that 
87,000,000  in  the  State  will  not  cover  the  amount  of  untaxed 
property  from  this  source.  Yet  the  drayman  is  taxed  on  his 
dray,  and  the  mechanic  on  his  home,  and  the  small  farmer  on 
his  farm. 

4.  There  is  no  way  provided  to  equalize  assessments  all  over 
the  State,  and  so  long  as  the  County  Courts  can  strike  oft' 
assessments  made,  there  cannot  be. 

5.  The  collectors  of  taxes  are  not  made  to  collect  with  the 
stringency  that  they  should. 

6.  Merchants  and  manufacturers  are  often  compelled  to  pa}' 
on  unjust  bases. 

To  correct  these  evils,  arising  largely  from  defective  assess- 
ments, the  sj^stem  of  assessment  should,  in  our  judgment,  be 
changed. 

We  have  now  a  State  budget.  The  United  States  census  is 
to  be  taken  this  year,  and  will  on  values  of  property  be  access- 
ible, we  presume,  to  the  next  Legislature. 

1.  Then  (a)  the  law  should  provide  for  a  State  Board  of 
Equalization,  to  consist  of  the  Governor,  Secretary  of  State,  and 
Comptroller,  with  suitable  compensation  to  each  for  their  work, 
and  also  for  a  clerk ;  (6)  the  law  should  provide  that  the  State 
Board  of  Equalization  shall,  when  the  budget  is  fixed  by  the 
Legislature  for  any  two^  years,  take  the  budget  for  each  year, 
and  take  the  census  valuation  for  1890,  and  thereafter  the 
assessed  value  in  each  county  of  the  real  estate  in  the  various 
counties,  and  apportion  to  each  county  its  pro  rata  of  the 
budget.  The  Governor,  as  chairman  of  the  State  Board,  sends 
to  the  chairman  of  each  County  Court  of  the  State  its  jpro  rata 
of  the  budget,  with  directions  to  assess  the  property  of  the 
county  so  as  to  produce  the  pro  rata,  and  to  return  to  the  State 
Board  a  showing  of  the  county  assessments  by  a  day  named. 
If  upon  inspection  the  assessment  appears  sufficient  for  the 
purpose,  the  county  official  should  be  notified ;  if  insufficient,  he 
should  be  notified  to  increase  the  assessment  so  as  to  produce 
the  pro  rata. 
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2.  When  the  taxes  are  laid  and  the  assessments  completed, 
the  County  Board  should  give  notice  to  all  citizens  to  inspect 
the  same  and  make  complaint  of  unjust  assessments,  which  the 
Board  shall  hear  and  determine.  But  where  complaint  is  made 
of  a  too  high  assessment,  the  complainant  must  show  that  some 
one  else — who  is  to  be  notified,  so  that  he  can  make  defense — 
is  assessed  too  low  on  his  property,  so  that  so  much  as  the  one 
is  reduced  the  other  or  others  must  be  increased,  so  that  the 
integrity  of  the  jpro  rata  of  the  county  be  undisturbed. 

3.  The  law  should  provide  that  the  County  Courts  of  each 
county  in  the  State  shall  require  the  whole  county,  and  each 
plantation,  farm,  and  lot  therein,  to  be  plotted,  and  a  map  made 
thereof,  showing  the  situation,  boundaries,  and  size  of  each 
town  lot,  and  of  every  piece  and  parcel  of  land  in  the  county, 
with  stringent  requirements  on  the  part  of  purchasers  orpar- 
titioners  to  have  all  changes  in  any  piece  of  land  in  the  county 
properly  noted  in  a  book  of  maps  kept  by  the  County  Register 
for  that  purpose. 

4.  The  assessment  should  be  made  on  each  lot,  piece,  or  par- 
cel of  land  in  the  county,  and  not  against  the  owner  of  the 
same,  and  all  proceedings  for  the  collection  of  taxes  should  be 
in  re77iy  and  not  in  personam, 

5.  If  the  State  and  county  or  municipality  becomes  the  pur- 
chaser at  tax-sale,  and  one  year  for  redemption  has  expired, 
the  property  should  become  the  property  of  the  State,  to  be 
sold  again  by  the  Secretary  of  State,  or  a  deed  by  the  mayor 
or  president  of  the  municipality  for  municipal  taxes  should  be 
a  good  and  sufficient  deed  to  convey  the  fee. 

To  carry  out  these  recommendations,  your  committee  have 
prepared,  and  herewith  submit  for  your  consideration,  the  fol- 
lowing two  bills : 

A  BILL  to  be  entitled  **An  act  to  create  a  State  Board  of  Equalization,  define  its 
duties,  and  fix  salaries  of  members  thereof." 

Section  1.  Be  if  enacted  by  the  General  Assembly  of  the  Stoic 
of  Tennessee,  That  a  State  Board  of  Equalization,  consisting  of 
the  Governor  of  the  State,  the  State  Comptroller,  and  Secre- 
tary of  State,  is  hereby  created,  with  power  to  appoint  a  clerk 
to  perform  the  clerical  work  of  said  board. 
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Sec.  2.  Be  it  further  enacted^  That  it  shall  be  the  duty  of  said 
l>oard,  at  the  beginning  of  every  fiscal  year,  to  take  the  State 
l>udget  for  the  then  ensuing  year,  and  apportion  the  amount  of 
tlie    same  which  is  to  be  raised  by  each  county  of  the  State,  to 
each  of  the  counties  respectively,  taking  as  a  basis  of  said  ap- 
portionment for  the  year  1891  the  valuation  of  the  property  of 
each  county  shown  by  the  Federal  census  of  1890,  and  there- 
after the  assessed  value  of  the  property  in  each  county;  and, 
upon  the  assessment  being  made,  the  chairmen  of  the  various 
County  Courts  shall  at  once  report  to  the  board  the  taxable 
values  upon  which  the  assessment  was  made  and  the  rate  of 
taxation  thereon.     Upon  receipt  of  which  the  board  will  exam- 
ine  and  determine  whether  the  assessment  is  sufficient  to  pro- 
duce the  'pro  rata  required,  and,  if  so,  it  will  so  indicate  on  its 
pro  rata  roll.     If  not  sufficient,  the  board  will  at  once  notify  the 
chairman,  and  direct  a  sufficient  assessment,  w^hich  shall  be  im- 
mediately made,  so  that  each  county  will  bear  its  just  propor- 
tion of  the  burden. 

Sec.  3.  Be  it  further  enactedj  That  upon  the  board  ascertain- 
ing the  pro  rata  of  each  of  the  counties  as  aforesaid,  it  shall 
send  to  the  chairman  of  each  County  Court,  in  the  State  said 
county's  pro  rata  of  the  budget,  notifying  said  chairman  that 
his  county  is  to  raise  for  State  purposes  for  the  then  ensuing 
year  the  said  pro  rata.     Each  county,  upon  receiving  said  notice, 
may  apply  to  said  board,  within  ten  days  after  receipt  of  said 
notice,  for  a  change  or  modification  of  its  pro  rata^  which  ap- 
plication the  said  board  shall  duly  consider  and  adjudge  upon ; 
and  its  judgment  shall  be  final' as  fixing  the  said  pro  rata.     If 
no  such  application  is  made  within  said  ten  days,  the  pro  rota 
shall  stand  as  fixed  by  the  board.     Upon  the  fixing  of  all  the 
pro  ratas,  the  said  State  Equalization  Board  shall  enter  upon  a 
roll, to  be  called  "The  Pro  Rata  Roll,"  the  pro  rata  of  said 
budget  against  each  county,  which  roll  shall  be  signed  and  cer- 
tified by  said  board;  and  such  roll  shall  constitute  and  have 
the  force  of  a  judgment  against  each  county  for  its  pr^o  rata  of 
the  budget;  and  if,  in  any  year  any  county  fails  to  make  the 
levy  or  an  insufficient  levy  to  raise  its  pro  rata,  the  members  of 
the  County  Court  shall  each  be  personally  liable  for  the  deficit ; 
and  if  a  levy  sufficient  to  produce  the  said  pro  rata  is  laid,  and 
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comes  to  the  hands  of  the  Trustee,  and  he  fails  to  collect  the 
same,  or  the  county  fails  to  pay  the  same  into  the  State  treas- 
ury by  the  end  of  the  then  fiscal  year,  the  State  Equalization 
Board  shall,  after  crediting  the  said  delinquent  county  with  all 
moneys  paid  in  on  its  pro  ratUy  issue  a  notification  to  the  Trus- 
tee of  said  delinquent  county  to  collect  said  balance  at  once 
from  the  county  treasury  or  pay  the  same  over  himself  to  the 
State;  and  upon  his  failure  for  thirty  days  after  receipt  of  said 
notice  to  pay  said  balance  against  such  county  into  the  State 
treasury,  he  and  the  sureties  on  his  oflicial  bond  shall  be  liable 
for  such  balance ;  and  if,  at  the  expiration  of  said  thirty  days, 
after  notice  to  the  Trustee  as  above  provided,  said  Trustee  fails 
to  pay  the  deficit  of  said  pi^o  rata  for  his  county,  then  said 
board  shall  inclose  a  copy  of  said  notification  to  the  district  at- 
torney of  the  county,  who  shall  at  once  go  before  the  Circuit 
or  Chancery  Court  in  said  delinquent  county,  and,  upon  pre- 
sentation of  said  notice  to  the  court,  without  more,  the  court 
shall  at  once  enter  judgment  for  the  amount  of  said  deficit 
against  said  Trustee  and  his  sureties;  and,  if  any  part  of  said 
deficit  is  made  good  before  execution  issues,  the  same  shall  be 
credited  on  the  judgment,  but  only  upon  notice  b}' said  State 
Board  of  Equalization  that  such  credit  should  be  allowed. 

Sec.  4.  Be  it  farther  enacted^  That  the  salary  of  each  mem- 
ber of  said  board  shall  be  $500  per  annum,  and  the  salary  of 
the  clerk  of  the  board  shall  be  $2,000  per  annum. 

Sec  5.  Be  it  further  enacted,  That  this  act  take  effect  from 
and  after  its  passage,  the  public  welfare  requiring  it. 

AN  ACT  to  provide  more  just  and  equitable  laws  for  the  assessment  and  collection 
of  revenue  for  State,  county,  and  municipal  purposes,  and  to  repeal  all  laws 
now  in  force  whereby  revenue  is  collected  from  the  assessment  of  real  estate, 
personal  property,  privileges,  and  polls. 

Section  1.  Be  it  enacted  by  the  General  Assembly  of  the  State 
of  Tennessee,  That  all  property,  real,  personal,  and  mixed,  shall 
be  assessed  for  taxation  for  State,  county,  and  municipal  pur- 
poses, except  such  as  is  declared  exempt  in  the  next  section. 

Sec  2.  Be  it  further  enacted,  That  the  property  herein  enu- 
merated, and  none  other,  shall  be  exempt  from  ad  valorem  tax- 
ation : 
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(1)  All  property  belonging  to  the  United  States,  to  the  State 
of  Tennessee,  to  any  county  in  the  State,  or  in  any  incorporated 
city  or  town  in  the  State  that  is  used  exclusively  for  public  or 
municipal  corporation  purposes. 

(2)  All  property  belonging  to  any  religious,  charitable,  scien- 
tific, library,  or  other  educational  institution,  and  church  prop- 
erty not  exceeding  §10,000  in  value,  and  all  church  parsonages 
not  exceeding  $5,000  in  value,  said  values  to  be  reckoned  upon 
the  cash  market  value  of  the  property,  if  the  property  were 
offered  for  sale  and  some  one  wanted  to  buy.  And  all  of  the 
property  of  any  religious,  charitable,  scientific,  library,  or  other 
educational  institution,  church  property  or  parsonages,  that 
exceed  in  value  the  above  amounts  respectively,  shall  be  subject 
to  taxation;  but  all  property  belonging  to  schools,  colleges, 
academies,  and  other  institutions  of  learning  not  of  a  public 
character,  that  are  not  supported  by  the  State  or  county  from 
money  appropriated  out  of  their  treasuries  coming  from  the 
taxes  from  the  people,  shall  not  be  entitled  to  exemption,  but 
shall  be  taxed  as  other  property. 

(3)  All  cemeteries,  places  of  burial  used  as  such,  and  monu- 
ments of  the  dead. 

(4)  All  roads,  streets,  alleys,  and  promenades  where  con- 
demned, dedicated,  or  thrown  open  for  public  travel  or  use  free 
of  charge. 

(5)  All  growing  crops  of  whatever  nature  or  kind,  the  direct 
product  of  the  soil  in  the  hands  of  the  producer,  or  his  im- 
mediate vendee,  and  manufactured  articles  from  the  products 
of  this  State  in  the  hands  of  the  manufacturers. 

(6)  Personal  property  to  the  amount  of  one  thousand  dol- 
lars. 

Sec.  3.  Be  it  further  enacted^  That  in  order  to  provide  revenue 
for  State  and  county  purposes,  property,  privileges,  and  polls 
shall  be  assessed  annually,  as  hereinafter  provided. 

Sec  4.  Be  it  further  enacted^  That  the  basis  of  all  assessments 
shall  be  as  follows,  to  wit : 

(1)  To  assess  the  property  to  the  person  or  persons  owning 
or  claiming  to  own  the  same  on  January  10  of  the  year  for 
which  the  assessment  is  made,  if  known;  if  not,  to  the  un- 
known owners. 
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(2)  To  assess  real  estate  at  its  cash  value,  to  be  ascertained 
as  hereinafter  provided. 

(3)  To  assess  personal  and  mixed  property  at  its  cash  valua- 
tion. 

(4)  To  assess  the  property,  inchiding  property  held  by  ex- 
ecutors, administrators,  trustees,  and  guardians,  in  the  district 
or  ward  in  which  it  lies,  or  is  known  to  be  at  the  time  of  as- 
sessment, but  all  stock  in  banks,  or  banking  associations,  shall 
be  assessed  in  the  place,  town,  ward,  or  district,  in  which  such 
bank  or  banking  associations  are  located,  at  its  full  market 
value,  but  in  no  instance  shall  the  stock  of  any  bank  or  bank- 
ing association  be  assessed  for  less  than  its  actual  value  and 
net  surplus,  if  any.  The  property  of  street  railroad  companies, 
including  their  franchises,  used  within  any  town,  city,  or  tax- 
ing district  where  the  office  of  the  company  is  located  outside 
of  such  incorporated  city  or  town,  or  a  taxing  district,  but  the 
main  line  of  the  road  within  the  city  shall  be  taxed  in  the  city, 
tow^n,  or  taxing  district,  as  if  the  office  were  situated  within 
the  city  limits. 

(5)  The  property,  including  franchises,  of  all  corporations 
and  joint  stock  companies,  that  lie  wholly  or  mainly  within 
any  incorporated  city,  taxing  district,  or  town,  or  whose  chief 
business  is  within  any  incorporated  city,  taxing  district,  or 
town,  shall  be  assessed  for  taxation  in  such  city,  taxing  district, 
or  town,  provided  that  all  realty  shall  be  taxed  where  situated. 

Sec.  5.  Be  It  further  enacted^  That  in  assessing  real  estate,  the 
following  shall  be  shown: 

(1)  The  description  of  the  property,  with  improvements 
thereon  (and  also  the  owner's  name,  if  ascertained ;  if  not,  it 
shall  be  put  "Unknown  owner"),  including  the  value  of  any 
mills,  gins,  manufactories,  distilleries,  breweries,  foundries,  or 
other  buildings  used  for  similar  purposes.  And  to  the  end 
that  property  may  be  accurately  described,  and  all  property 
assessed  for  taxation,  and  to  the  further  end  that  proceedings 
for  the  enforcement  of  collection  of  taxes  may  be,  and  are 
hereby  declared  to  be,  proceedings  in  rem  and  not  in  personam, 
the  County  Courts  of  the  various  counties  of  the  State  shall 
have  each  town  lot,  and  each  piece,  parcel,  or  tract  of  land 
within  the  county  plotted,  and  an  accurate  map  made  thereof, 
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in  triplicate,  which  are  to  be  revised,  and  a   revised   edition 
thereof  made  every  four  years.     One  of  these  maps  shall  be  de- 
posited witli  the  Register  of  the  county,  who  shall  be  its  cus- 
todian, and  who  shall  note  on  the  same  every  change  of  own- 
ersliip  in  any  property  in  the  county.     And  if  less  than  any  lot 
or  piece,  parcel  or  tract  of  land  changes  hands,  he  shall  accu- 
rately delineate  the  change  or  changes  on  his  map.     It  is  here- 
by declared  to  be  the  duty  of  all  clerks  of  courts,  in  case  any 
change  of  ownership  of  lands  occur,  in  any  court  in  the  State, 
\vhether  by  sale,  partition,  or  otherwise,  to  immediately,  after 
entry  of  the  decree  making  such  change,  send  to  the  Register 
a  certified  copy  of  such  change,  that  he  may  note  the  same  on 
liis  map.     The  clerk  shall  be  allowed  a  fee  of  fifty  cents  for 
such  certified  copy  of  changes  made,  and  the  Register  twentj'- 
five  cents  for  noting  change  of  ownership,  provided  that  where 
he  has  to  delineate  on  his  map  a  partition  or  partial  change  of 
ownership,  he  is  to  be  allowed  seventy -five  cents.     The  change 
noted  will  always  show  to  whom  the  ownership  has  been  trans- 
ferred, and  if  owner  is  unknown,  the  property  will  be  marked 
to  unknown  owner.     One  of  these  maps  will  be  deposited  with 
the  County  Court  Clerk  for  preservation,  and  the  other  with 
the  County  Assessor  for  his  use.     All  of  said  maps  are  to  be 
open  to  public  inspection  at  all  times,  but  always  under  the  ex- 
clusive control  and  custody  of  the  respective  ofiicers  aforesaid ; 
provided  that  until  such  maps  of  the  property  of  the  counties 
are  so  made  and  finished,  the  County  Tax  Assessor  shall  make 
the  assessments  from  such  data  as  a  careful  examination  and 
investigation  will  furnish;     Provided  always^  That   taxes   as- 
sessed upon  lands  or  personal  property  shall  bind  the  same,  and 
be  preferred  over  all  judgments,  executions,  incumbrances,  or 
liens,  whensoever  or  howsoever  created,  and  all  taxes  assessed 
shall  be  a  lien  upon  and  bind  the  property  assessed  from  the 
tenth  day  of  January  of  the  year  in  which  the  assessment  shall 
be  made,  and  no  property  shall  be  exempt  from  distress  and 
sale  therefor.     And  it  shall  not  be  necessary  to  the  validity  of 
any  assessment,  or  of  any  sale  of  land  for  taxes,  that  it  shall  be 
assessed  to  its  true  owner;  but  the  taxes  shall  be  a  charge  on 
the  land  or  personal  property  taxed,  and  the  sale  shall  be  a  pro- 
ceeding against  the  thing  sold  without  regard  to  its  ownership. 
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and  shall  vest  title  in  the  purchaser  without  regard  to  who 
may  own  the  land  or  other  property  when  assessed  or  when 
sold. 

Sec.  6.  Be  it  further  enacted^  That  the  said  assessors  shall 
assess  real  estate  in  the  manner  following:  They  shall  prepare  a 
complete  list  of  all  taxable  real  estate  in  the  respective  district 
or  ward  from  the  schedule  hereinafter  required,  giving  the  name 
of  each  owner  in  alphabetical  order,  and  setting  out  the  number 
of  acres  of  each  tract,  and  showing  the  number  of  acres  of  cleared 
and  of  wood  land  in  each  tract,  and  the  assessed  value  thereof; 
giving  (if  the  same  can  be  done)  the  surveyor's  district,  range, 
township,  and  section,  civil  district,  and  if  this  cannot  be  done, 
then  such  mode  of  description  shall  be  adopted  as  will  identify 
the  property  and  its  location  by  giving  the  lands  by  which  the 
tract  is  bounded,  and  if  the  real  estate  be  in  a  town  the  present 
number  of  the  lot,  and  block,  and  number  of  front  feet,  and 
the  depth  thereof,  and  the  assessed  value  thereof. 

Sec  7.  Be  it  further  enacted^  That  personal  property  shall  be 
assessed  under  the  following  heads: 

(1)  The  actual  stock  in  each  bank,  or  banking,  insurance,  or 
other  stock  company  or  corporation  invested  in  business. 

(2)  Stocks  of  merchandise,  wares,  and  chattels,  kept  on  hand 
or  in  store  for  sale,  trade,  or  traffic ;  but  they  shall  be  reported 
to  the  County  Court  Clerk  as  provided  in  Section  22  of  this  act. 

(3)  Merchandise,  wares,  goods,  and  chatties,  sold  at  auction 
or  on  commission. 

(4)  Xotes,  due-bills,  negotiable  paper,  and  accounts  upon  solv- 
ent persons,  or  parties  believed  to  be  solvent,  and  all  other 
assets,  including  cash  on  hand  or  on  deposit,  or  invested  in  any 
manner  in  this  State  or  elsewhere.  But  neither  notes,  due- 
bills,  negotiable  paper,  and  accounts  on  solvent  persons,  or 
parties  believed  to  be  solvent,  nor  cash,  nor  any  other  assets 
which  are  a  part  of  the  capital  in  the  business  of  any  merchant, 
manufacturer,  or  commission  merchant,  or  cotton  factor,  shall 
be  assessed  under  this  head,  but  shall  be  assessed  as  provided 
in  Section  22  of  this  act. 

(5)  All  bonds,  stocks,  and  other  like  securities  other  than 
such  as  are  exempt  from  taxation  by  the  laws  of  the  United 
States. 
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(6)  Stallions,  mares,  geldings,  jacks,  jennets,  mules,  cattle, 
sheep,  and  hogs,  and  all  blooded  stock,  to  be  assessed  at  actual 
easli  value. 

(7)  Watches,  plate,  jewelry,  pianos,  and  household  and  kitchen 
furniture. 

(8)  Carriages,  buggies,  and  all  other  wheeled  vehicles  of 
l>leasure  or  profit. 

(9)  Machinery,  engines,  presses,  looms,  steam-boats,  ferry- 
boats, and  tools  and  implements  of  all  pursuits  and  industry 
for  gain  or  profit. 

(10)  All  other  personal  property,  whether  belonging  to  indi- 
viduals, corporations,  or  firms. 

(11)  The  amount  of  income  derived  from  United  States 
bonds  and  all  other  stocks  and  bonds  not  taxed  ad  valorem. 

Sec.  8.  Be  it  farther  enacted^  That  no  tax  shall  hereafter  be 
assessed  upon  the  capital  of  any  bank  or  banking  association 
organized  under  the  authority  of  the  State  or  of  the  United 
States ;  but  the  stockholders  in  such  bank  or  banking  associa- 
tion shall  be  assessed  and  taxed  upon  the  market  value  of  their 
shares  of  stock  therein  ;  said  shares  of  stock  shall  be  included 
in  the  valuation  of  personal  property  of  such  stockholder  in 
the  assessment  of  the  State,  county,  and  municipal  taxes  at  the 
place,  town,  ward,*or  district  where  such  bank  or  banking  asso- 
ciation is  located  (unless  otherwise  provided  by  law),  whether 
said  stockholder  resides  in  said  place,  town,  ward,  or  district 
or  not;  and  all  banks  and  banking  associations  shall,  in  addi- 
tion, be  liable  for  taxes  on  any  property,  funds,  or  assets  owned 
by  them  not  included  in  the  foregoing  provisions  of  this  sec- 
tion. 

Sec.  9.  Be  it  farther  enacted^  That  the  president  or  business 
manager  of  any  bank  or  banking  association  doing  business 
under  the  laws  of  this  State  is  hereby  required  to  declare,  upon 
oath,  before  the  assessor,  the  amount  of  capital  invested  in 
such  business;  and  each  one  hundred  dollars  of  such  capital, 
for  the  purpose  of  this  act  and  for  the  purpose  of  taxation, 
shall  be  held  and  regarded  as  one  individual  share  in  such  bank 
or  banking  association,  and  such  shares  are  hereby  declared  to 
be  personal  property.  If  such  president  or  business  manager 
have  partners,  he  shall  declare,  upon  oath,  before  the  assessor. 
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the  number  of  shares  held  or  owned  by  each  of  them  in  : 
business,  ascertained  as  above  provided ;  and  the  shares  so 
by  any  partner  shall  be  included  in  the  valuation  of  his  tax 
property  in  the  assessment  of  all  taxes  levied  in  the  city,  tc 
ward,  or  civil  district  where  such  business  is  located,  ex 
herein  otherw^ise  provided  ;  and  said  president  or  business  r 
ager  shall  pay  the  same,  and  make  the  amount  so  paid  a  ch 
in  his  account  with  said  partners ;  and  if  said  president  or  I 
ness  manager  have  no  partners,  he  shall  be  held  to  be 
owner  of  all  the  shares  in  said  business,  and  the  same  sha 
included  in  the  valuation  of  his  personal  property  in  the 
sessment  of  all  taxes  levied  in  city,  town,  ward,  or  dis 
where  said  business  is  located,  except  herein  otherwise 
vided. 

Sec.  10.  Be  it  farther  enacted^  That  there  shall  be  kept,  a 
times,  in  the  office  where  the  business  of  such  bank  or  ban) 
association  organized  under  the  authority  of  this  State  c 
the  United  States  shall  be  transacted,  a  full  and  correct  li^ 
the  names  and  residences  of  all  the  stockholders  therein, 
the  number  of  shares  held  by  each,  and  such  list  shall  be 
ject  to  the  inspection  of  the  officers  authorized  to  assess  ti 
during  the  business  hours  of  each  day  on  which  business 
be  legally  transacted. 

Sec.  11.  Be  it  further  enacted,  That  when  the  owner  of  81 
in  any  bank  or  banking  association  organized  under  the  1 
of  this  State  or  of  the  United  States,  shall  not  reside  in 
same  county  where  the  bank  or  corporation  is  located,  or 
non-resident  of  this  State,  the  revenue  collector  for  the  Si 
county,  or  municipality  shall  respectively  have  the  powe 
collect  the  tax  assessed  by  this  act  by  instituting  attachn 
proceedings,  and  said  tax  shall  be  and  remain  a  lien  on 
stocks  until  the  paj^ment  of  the  same. 

Sec  12.  Be  it  further  enacted,  That  for  the  purpose  of  colli 
ing  such  taxes,  and  in  addition  to  any  other  laws  of  this  Si 
relative  to  the  imposition  and  collection  of  taxes,  it  shall  be 
duty  of  the  president  or  managing  officer  of  every  such  bi 
doing  business  in  this  State,  to  retain  so  much  of  any  (^ivid 
belonging  to  such  stockholder  as  may  be  necessary  to  pay  i 
and  all  taxes  assessed  in  pursuance  of  this  act,  and  to  pay 
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same   to  the   collector,   unless  said   taxes  shall   be   otherwise 
paid. 

Sec.  18.  Be  it  further  enacted^  That  all  persons,  copartner- 
ships, and  joint  stock  companies  engaged  in  the  manufacture 
of  any  goods,  wares,  merchandise,  or  other  articles  of  value,  shall 
j»ay  an  ad  valorem  tax  upon  the  value  of  the  property,  real,  per- 
sonal, and  mixed,  which  is  used  and  held  for  the  purpose  of 
manufacturing,  preparing,  and  completing  the  goods,  wares, 
merchandise,  and  articles  in  the  manufacture  of  which  the  par- 
ties aforesaid  shall  be  engaged.  And  every  corporation  organ- 
ized under  the  laws  of  this  State,  or  of  any  other  State  of  the 
United  States,  or  of  any  foreign  State  (except  banks  and  bank- 
ing associations,  and  except  the  quasi  public  corporations  men- 
tioned in  the  next  section  of  this  act),  engaged  in  tiny  such 
manufacturing  business,  or  in  any  other  business,  shall  pay  an 
ad  ralonm  tax  upon  the  full  value  of  its  capital  stock  (includ- 
ing its  franchises,  easements,  and  incorporeal  rights  and  cor- 
porate property  as  a  part  of  such  capital  stock),  which  shall  in 
no  case  be  held  or  deemed  to  be  less  than  the  actual  value  of  all 
its  shares  of  stock,  together  with  the  actual  value  of  its  bonded 
indebtedness;  Provided^  That  the  shares  of  stock  in  any  such 
corporation  shall  not  be  assessed  for  taxation,  but  their  value 
shall  be  looked  to  in  arriving  at  the  value  of  its  said  capital 
stock  (including  its  franchises,  easen\ents,  and  incorporeal 
rights  and  corporate  property  as  a  part  of  such  capital  stock). 
For  the  purpose  of  assessing  any  manufactory,  the  assessor 
shall  visit  and  carefully  inspect  the  manufactory  itself,  with  all 
rights  and  privileges,  and  shall  cause  the  owner,  operator,  busi- 
ness partner,  president,  or  other  chief  official  operating  the 
same,  to  answer,  under  oath  and  in  writing,  the  following 
questions  : 

(1)  Is  this  manufactory  owned  and  operated  by  a  single  per- 
son, a  copartnership,  a  joint  stock  company,  or  a  corporation? 

(2)  How  much  money  has  been  invested  in  real  estate, 
buildings,  machinery,  engines,  water-power,  or  other  powers, 
tram-ways,  and  privileges  belonging  to  the  manufactory  ?  What 
is  their  present  value? 

(3)  Are  there  any  stocks,  bonds,  or  interest-bearing  mort- 
gage debts  outstanding  against  the  manufactory  ?     If  stocks, 
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state  how  much  ?  If  debts  secured  by  mortgage,  state  tl 
amouut,  and  the  rate  of  interest,  and  whether  the  iuteres 
paid  or  in  default;  and,  if  in  default,  how  long?  What  is 
stock  worth  in  the  market?  What  dividends  have  been} 
within  the  last  t^vo  years?  What  surplus  is  on  hand,  if  ai 
What  is,  approximately,  the  gross  amount  of  the  articles  an 
ally  manufactured  or  jjrepared  by  this  manufactory  ?  Wha 
the  approximate  amount  and  value  of  manufactured  goods,; 
material  for  manufacture  on  hand?  After  informing  him 
fully  as  to  the  value  of  such  manufactory,  the  assessor  s 
assess  the  same  for  taxation,  and  also  the  value  of  the  ma 
factured  goods,  and  material  for  manufacture  on  hand, 
required  in  the  first  part  of  this  section,  and  return  the  s 
affidavit  to  the  County  Court  Clerk  for  preservation. 

Sec.  14.  Be  it  further  enacted^  That  every  quasi  public  coi 
ration  doing  business  and  being  operated  in  this  State,  sucl 
gas-works,  water-works,  electric  lights,  street  railroads,  duni 
railroads,  and  all  other  corporations  public  in  their  charac 
and  which  possess  rights,  franchises,  and  privileges,  exc 
railroads,  which  are  to  be  assessed  by  the  State  Board  of  K 
road  Assessors,  shall  pay  an  ad  valorem  tax  upon  the  full  va 
of  its  capital  stock  (including  its  franchises,  easements,  and 
corporeal  rights,  and  corporate  property,  as  a  part  of  si 
capital  stock),  which  shall  in  no  case  be  held  or  deemed  to 
less  than  the  actual  value  of  all  its  shares  of  stock,  toget 
with  the  actual  value  of  its  bonded  indebtedness;  Procic 
That  the  shares  of  stock  of  any  such  corporation  shall  not 
assessed  for  taxation,  but  their  value  shall  be  looked  to  in 
riving  at  the  value  of  its  said  capital  stock  (including  its  fr 
chises,  easements,  and  incorporate  rights,  and  corporate  pr 
erty  as  a  part  of  such  capital  stock).  But  in  assessing 
capital  stock  as  provided  in  this  section,  a  reduction  shall 
given  for  the  value  of  its  real  estate  assessed  inwards,  distri* 
or  counties  other  than  the  districts  or  wards  or  counties 
which  such  corporations  are  located. 

(2)  For  the  purpose  of  such  assessment  the  assessor  shall 
spect  all  property,  real,  personal,  and  mixed,  owned  or  used 
such  corporation  in  its  business,  and  shall  cause  the  preside 
or  other  chief  officer  operating  the  same,  to  answer,  under  oi 
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and  in  writing,  the  following  questions:  1.  What  amount  of 
money  has  been  invested  in  real  estate,  buildings,  machinery, 
eno^iues,  rights  of  way,  tracks,  motive  power,  rolling-stock,  and 
tjtlier  property  and  equipments  used  in  operating  the  business 
of  the  corporation?  2.  What  is  the  amount  of  the  bonded  or 
mortgage  debt  of  the  corporation,  if  any?  What  the  rate  of 
interest  ?  Is  the  interest  paid  or  in  default;  and,  if  in  default, 
liow  long?  3.  What  amount  of  stock  has  been  issued,  and 
what  can  the  stock  be  sold  for  in  the  market?  4.  What  divi- 
doiuls  liave  been  paid  on  the  stock  within  the  last  two  years? 
And  the  assessor  may  examine,  under  oath,  any  other  person 
or  persons  touching  the  amount  and  value  of  the  business  done 
by  such  corporation.  And  after  informing  himself  fully  upon 
the  r^ubject,  lie  shall  assess  the  corporation  for  taxation  as  re- 
t^uired  in  the  first  part  of  this  section,  and  return  the  said  affi- 
davit to  the  County  Court  Clerk  for  preservation. 

Sec.  15.  Be  it  further  enacted^  That  the  privileges  and  fran- 
chises granted  by  the  Legislature  of  this  State  to  savings  banks, 
or  institutions  for  savings,  are  hereby  declared  to  be  personal 
property  and  liable  to  taxation  as  such  in  the  town,  ward,  or 
district  where  they  are  located,  to  an  amount  not  exceeding 
the  gross  amount  of  their  surplus  earned  and  in  possession  of 
said  banks  or  institutions;  and  the  oflicers  of  such  institutions 
or  banks  shall  be  examined  on  oath  by  assessors  as  to  the 
amount  of  such  surplus,  and  the  property  of  such  banks  and 
institutions  shall  be  liable  to  seizure  and  sale  for  the  payment 
of  all  taxes  upon  them  for  said  privileges  and  franchises. 

Sec.  16.  Be  it  farther  enacted^  That  this  act  shall  not  be  so 
construed,  and  shall  not  so  operate,  as  to  exK)nerate  or  release 
from  taxation  any  company  or  corporation  whose  charter  ex- 
empts stock  and  shares  thereof  from  taxation,  but  it  is  hereby 
enacted  that  in  all  cases  where  such  stock  is  exempted,  such 
company  or  corporation  shall  be  assessed  in  such  way  as  may 
be  lawful ;  and  in  all  cases  in  which,  by  the  terms  or  legal  effect 
of  the  charter,  the  shares  of  stock  in  any  corporation  are 
wholly  or  partially  exempt  from  taxation,  or  in  wdiich  a  rate  of 
taxation  on  the  shares  of  stock  is  fixed,  and  prescribed  and 
declared  to  be  in  lieu  of  all  other  taxes,  taxes  for  State,  county, 
and  municipal  purposes  shall  be  assessed  and  levied  at  a  rate 
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uniforni  with  the  rate  levied  upon  other  taxable  property,  i 
the  capital  stock  of  said  corporation,  the  value  of  which 
ital  stock  shall  be  fixed  and  returned  by  the  assessor  as  b 
equal  to  the  aggregate  market  value  of  all  the  shares  of  s 
in  said  corporation,  including  the  net  surplus. 

Sec.  17.  Be  it  farther  enacted^  That  stocks  of  merchau 
wares,  goods,  and  chattels  sold  at  auction  on  commission 
be  assessed  for  taxation,  and  the  following  is  declared  to  b< 
method  by  which  the  amount  to  be  returned  or  assessed 
be  determined,  viz. :  Where  any  person,  company,  corpora 
or  firm  shall  have  sold  goods,  wares,  merchandise,  or  cha 
at  auction  or  on  commission,  whether  in  the  regular  busi 
of  selling  at  auction  or  on  commission,  or  shall  have  made 
sales  in  connection  with  any  other  business,  the  average  am 
of  such  auction  stock  carried  during  the  year  shall  be  dee 
the  capital  invested  in  such  auction  or  commission  busii 
and  he  shall  make  oath  to  the  same,  and  pay  to  the  Co 
Court  Clerk  the  ad  valorem  tax,  as  is  paid  upon  real  estate 
other  property. 

Sec.  18.  Be  it  further  enacted^  That  merchants  shall  pa 
ad  valorem  tax  upon  the  capital  invested  in  their  business  e 
to  that  levied  on  taxable  property,  and  the  term  "merchai 
as  used  in  this  act,  includes  all  persons,  copartnerships,  or 
porations  engaged  in  trading  or  dealing  in  any  kind  of  g( 
wares,  and  merchandise,  either  on  land,  or  in  steam-boat,  wl 
boat,  or  other  craft  stationed  or  plying  in  the  waters  of 
State,  and  confectioners,  and  whether  such  goods,  wares, 
merchandise  be  kept  on  hand  for  sale,  or  the  same  be  purch 
and  delivered  for-profit,  as  ordered.  But  nothing  in  thif 
contained  shall  in  any  way  afltect  the  collection  of  privi 
taxes  upon  the  avocations  declared  by  this  act  to  be  privih 

Sec.  19.  Be  it  farther  enacted.,  That  no  merchant, person,] 
company,  copartnership,  or  corporation  shall  commence 
continue  a  business  declared  to  be  a  privilege  under  this  a< 
an}'  county  of  this  State  without  obtaining  license  from 
clerk  of  such  county,  in  accordance  with  the  provisions  of 
act*;  and  every  person,  or  individual,  or  member  of  anv 
partnership  or  corporation  so  oftending,  shall  be  subjec 
l>roseeution  for  each  day's  violation  of  this  law,  and  on  coi 
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tioii  shall  be  lined  not  less  than  one  hundred  dollars  for  each 
ottense.     Said  license  is  hereby  required  to  show  all  the  State 
anil  county  revenue  paid,  the  name  or  names  of  the  party,  or 
firm,  or  corporation,  or  company,  and  is  further  required  to  be 
registered  in  the  office  of  the  clerk  of  the  Circuit  Court  in  a 
]>ook  to  be  kept  by  him  for  that  purpose,  showing  in  full  the 
elate  of  issuance,  name  or  names  of  the  party  or  parties  to 
whom  issued,  the  character  of  business,  and  the  amount  of 
State  and  county  tax  paid,  and  to  be  countersigned  by  the  clerk 
of  the  Circuit  Court;  and  for  registering  and  countersigning 
^iud  license,  and  for  making  a  quarterly  report  of  same  to  the 
i>tat«  Comptroller  and  chairman  of  the  County  Court,  to  be 
accompanied  with  his  revenue  reports,  he  shall  receive  the  sum 
of  fifty  cents  for  each  license,  to  be  paid  by  the  party  or  parties 
to  whom  said  license  is  issued;  and  said  license  shall  not  be  con- 
sidered valid,  nor  shall  it  be  delivered  by  the  County  Court 
Clerk,  until  the  provisions  of  this  act  have  been  complied  with, 
and  each  violation  of  the  provisions  of  this  act  on  the  part  of 
the  County  or  Circuit  Clerks  is  hereby  declared  a  misdemeanor, 
and  upon  conviction  the  offender  shall  be  lined  not  less  than 
lifty  nor  more  than  one  hundred  dollars. 

Sec  20.  Be  it  further  enacted^  That  every  merchant,  firm, 
company,  or  corporation  applying  for  license  shall,  before  re- 
ceiving the  same,  execute  a  bond  to  the  State  with  good  se- 
curity, to  be  approved  by  the  clerk  of  the  County  Court,  in 
the  sum  of  one  thousand  dollars,  conditioned  that  such  mer- 
chant, firm,  company,  or  corporation  will  render  to  the  clerk 
issuing  the  license,  at  the  end  of  twelve  months  from  the  date 
of  the  bond  (or  if  the  merchant  ceases  to  do  business  before  the 
expiration  of  twelve  months,  then  as  soon  as  he  ceases  to  do 
business),  a  true  statement,  under  the  oath  prescribed  by  the 
act,  of  the  amount  of  capital  invested  in  such  business  during 
said  twelve  months,  or  the  period  in  which  he  was  engaged  in 
such  business,  if  he  ceases  to  do  business  before  the  end  of 
twelve  months,  and  will  pay  to  the  clerk  the  tax  thereon.  For 
taking  the  bonds  and  issuing  the  license,  the  clerk  shall  be  en- 
titled to  one  dollar,  to  be  paid  at  the  time  of  issuance. 

Sec.  21.  Be  it  farther  enacted^  That  any  merchant,  firm,  com- 
pany, or  corporation  continuing  in  business  shall  renew  his  li- 
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cense  annually,  and  no  license  shall  authorize  merchandiz 
out  of  the  county  where  issued,  nor  for  a  longer  period  tl 
one  year. 

Sec.  22.  Be  it  further  enacted^  That  at  the  expiration  of  twc 
months  from  the  date  of  his  bond,  or  sooner  as  provided  in 
eighteenth  (18)  section  hereof,  each  merchant,  firm,  conipn 
or  corporation  shall  file  with  the  County  Court  Clerk  by  wl 
the  license  was  issued,  a  statement. under  oath,  showing: 

(1)  The  amount  of  capital  invested  in  his  business  to  be 
sessed  for  taxation,  but  under  no  circumstances  shall  the  amo 
to  be  assessed  be  less  than  the  value  of  the  average  amouu 
stock  on  hand  during  the  year  in  which  it  is  ofi^ered  for  sale 
be  ascertained  by  adding  together  the  highest  and  the  lo\ 
amounts  of  stock  on  hand  at  any  time  during  the  year 
dividing  the  same  by  two,  said  statement  to  be  sworn  to 
such  merchant,  or  head  of  such  firm,  company,  or  corporati 
and  said  average  amount  of  stock  as  sworn  to  by  said  merchi 
firm,  or  corporation,  shall  be  deemed  the  taxable  value  of 
capital  of  such  merchant,  firm,  or  corporation,  upon  which 
shall  pay  to  the  County  Court  Clerk  the  same  tax  as  levied 
real  estate  and  other  property  for  State  and  county  purpose 

(2)  All  capital  empdoyed  during  the  said  twelve  month 
any  manner  of  trading  in  which  there  is  no  .stock  of  go< 
wares,  and  merchandise  kept  on  hand  for  sale  shall  be  as( 
tained  by  taking  the  average  amount  of  notes,  due-bills,  ne 
tiable  paper,  and  accounts  on  persons  solvent,  or  parties 
lieved  to  be  solvent,  and  cash  on  hand,  the  average  to  be  as< 
tained  by  adding  together  the  highest  amount  held  at  any 
time  during  the  year  and  the  lowest  amount  held  at  any 
time  during  the  year,  and  dividing  the  same  by  two;  and  s 
average  amount  of  notes,  due-bills,  negotiable  paper,  accou 
and  money  so  ascertained  and  sworn  to  by  such  merchj 
commission  merchant,  or  cotton  factor  shall  be  deemed  his  c 
ital  in  business,  and  upon  which  he  shall  pay  to  the  Cou 
Court  Clerk  the  same  tax  as  levied  on  other  property.  ^. 
word  "  capital ''  as  used  in  this  and  the  foregoing  sections  of  1 
act  shall  be  construed  to  mean  the  average  amount  of  stock 
hand  during  the  year  in  which  it  is  oft'ered  for  sale,  or  the 
erage  amount  of  notes,  due-bills,  negotiable  paper,  aecoui 
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it  11(1  mouey  where  no  stock  of  goods,  wares,  and  merchandise 
IB  carried  or  kept  on  hand  for  sale. 

Sec.  23.  Be  it  further  enacted,  That  the  County  Court  Clerks 
of  this  State  be,  and  they  are  hereby,  required,  to  turn  over  to 
tlie  District  Attorney-general  all  privilege  and  license  bonds 
<lue  and  unpaid  within  thirty  days  after  such  bonds  become 
ilue  and  payable,  taking  duplicate  receipts  for  the  same,  speci- 
fying the  amount  due  thereon  as  nearly  as  can  be  ascertained, 
one  of  which  receipts  shall  be  forwarded  to  the  Comptroller  of 
tlie  State,  and  the  other  spread  on  record  in  the  County  Court. 
AVhereupon,  the  said  attorney  shall  forthwith  give  five  days' 
notice  to  the  principal  and  security  on  such  bond  to  appear  be- 
fore the  chairman  or  judge  of  the  County  Court  in  which  said 
bond  is  due,  and  show  cause,  if  they  have  any,  why  judgment 
should  not  l)e  rendered  against  them  for  the  amount  of  reve- 
nue due  on  such  bond,  which  judgment  shall  in  no  case  be  less 
than  the  amount  of  the  specific  or  privilege  tax  fixed  by  law 
and  by  the  County  Court,  with  six  per  cent,  interest  and  twelve 
per  cent,  damages,  and  the  costs  added  thereto  from  the  time 
the  bond  was  payable  and  due;  and  jurisdiction  is  hereby  con- 
ferred on  the  County  Courts  of  this  State  to  try  and  determine 
such  cases,  to  render  judgment,  issue  executions,  and  do  all 
things  necessary  to  enforce  the  collection  of  this  revenue  and 
necessary  to  the  enforcement  of  this  act;  and  the  notice  so 
given  may  be  returnable  to  any  Monday  of  said  County  Court 
to  the  judge  or  chairman  thereof;  Provided,  Five  days'  notice 
is  given  when  the  said  chairman  shall  try  the  matter;  and  upon 
the  failure  of  the  principal  or  security  to  appear,  the  District 
Attorney  shall  move  for  judgment,  and  the  chairman  or  judge 
sjiall  render  and  have  entered  a  judgment  for  the  amount  of 
said  bond  as  aforesaid,  with  costs.     The  attorney  shall  be  al- 
lowed a  fee  of  five  dollars,  and  the  clerk  the  usual  fees  for  such 
services  as  in  the  Circuit  Courts  of  this  State.     The  State  and 
county  shall,  in  no  event,  pay  any  costs  or  attorney's  fees  in 
these  proceedings,  but  the  same  shall  be  taxed  against  delin- 
quents. 

Sec.  24.  Br  it  further  enacted,  That  the  clerks  of  the  Count}' 
Courts  of  the  several  counties  of  this  State  shall  collect  all 
taxes  on  merchants,  company,  firm,  or  corporation,  and  privi- 
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leges  as  now  provided  by  law,  and  be  subject  to  all  the  fi 
and  penalties  for  failure  to  pay  such  taxes  over  to  the  Coi 
troller  that  are  provided  for  in  this  act  in  the  case  of  Trust 

Sec.  25.  Be  it  further  enacted,  That  all  the  property  descri 
in  Articles  5,  6,  7,  8,  9,  10,  and  11,  of  Section  7  of  this 
shall  be  assessed  for  taxation  according  to  its  actual  val 
Providedy  That  in  assessing  steam-boats  and  ferry-boats,  n 
gating  streams  within  or  bordering  on  this  State,  the  sj 
shall  only  be  assessed  to  the  extent  of  the  interests  thereii 
any  person,  company,  corporation,  or  firm  residing  or  dc 
business  in  this  State. 

Sec.  26.  Be  it  further  enacted,  That  should  it,  at  any  t 
after  the  assessments  have  been  made,  come  to  the  knowle 
of  the  chairman  or  judge  of  the  County  Court,  the  clerk  of 
County  Court,  County  Trustee,  Sheriff,  or  any  other  officei 
person  ofany  county  in  this  State,  that  any  person,  company,  fi 
or  corporation  in  said  county  has  not  been  assessed  as  cont 
plated  by  the  provisions  of  this  act,  or  has  been  assessed 
has  paid  tax  of  an  inadequate  amount,  it  shall  be  the  dut 
said  chairman  or  judge,  clerk,  Trustee,  Sheriff,  or  other  ofl 
or  person,  on  motion  of  the  State  or  the  County  Attornej 
cite  said  person,  company,  firm,  or  corporation,  their  agent, 
torney,  or  representative,  to  appear  before  the  Trustee  or  Cou 
Court  Clerk,  in  case  of  mercliants'  taxes,  for  the  purpose  of 
ing  assessed  according  to  law,  and  said  Trustee  or  County  Cc 
Clerk,  in  case  of  merchants'  taxes,  is  hereby  authorized  i 
empowered  to  make  the  proper  assessment  against  suchpere 
firm,  or  corporation ;  and  should  it  appear  that  said  pers 
company,  firm,  or  corporation  did,  in  any  manner,  connive 
or  purposely  evade  said  assessments,  or  did  knowingly  per 
an  inadequate  assessment  to  be  made,  said  Trustee  or  Con 
Court  Clerk,  in  case  of  merchants'  taxes,  shall  correct  said 
sessment,  and  add  fifty  per  cent,  to  the  amount  of  said  assi 
ment,  and  cause  the  same  to  be  entered  upon  the  tax-bo* 
for  collection,  and  the  attorney  making  the  motion  be  allov 
as  compensation  for  his  services  ten  per  cent,  of  the  taxes 
penalties  realized  from  said  increased  assessment, to  be  retail 
out  of  the  taxes  when  collected. 

Sec.  27.  Be  it  further  enacted,  That  the  assessed  taxes  on 
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real  estate,  including  the  taxes  on  polls,  and  all  damages  and 
costs  accruing  thereon,  shall  be  and  remain  a  lieu  upon  such 
real  estate  from  January  10  of  each  and  every  year. 

Sec.  28.  Be  it  further  enacted^  That  the  tax-assessor  elected 
at  the  August  election,  1888,  under  Chapter  2  of  the  act  of 
1887,  passed  March  25, 1887,  and  approved  March  26, 1887,  shall 
hold  his  office  until  the  August  election,  1892;  and  at  the  regu- 
lar August  election  for  the  year  1892,  and  every  four  years 
thereafter,  there  shall  be  one  tax  assessor  elected  for  each  county 
by  the  qualified  voters  thereof,  who  shall  hold  their  respective 
offices  for  the  term  of  four  years  from  the  first  day  of  January 
of  the  year  following  said  election,  and  no  assessor  shall  suc- 
ceed himself  in  office. 

Sec.  29.  Be  it  farther  enacted^  That  each  assessor  shall,  before 
or  on  the  first  day  of  January  next  succeeding  his  election, 
enter  into  bond,  with  two  or  more  good  and  sufficient  sure- 
ties, payable  to  the  State  of  Tennessee,  in  the  sum  of  five  thou- 
sand dollars,  to  be  approved  by  the  County  Judge  or  chairman 
of  the  County  Court,  conditioned  that  he  shall  faithfully  and 
honestly  discharge  the  duties  of  his  office,  and  shall  take  the 
following  oath  of  office  before  the  judge  or  chairman  of  the 
County  Court,  and  said  oath  shall  be  filed  in  the  office  of  tlie 
County  Court  Clerk: 

"  I, ,  assessor  of  property  and  polls  of  the  county  of 

,  State  of  Tennessee,  do  solemnly  swear  that  I  will  assess 

all  property,  real  and  personal,  at  its  actual  cash  value,  and  all 
polls  in  said  county  of ,  at  the  time  I  may  make  said  as- 
sessments, to  the  best  of  my  knowledge  and  ability,  without 
fear,  favor,  or  affection,  and  that  I  will  faithfully  discharge 
my  duty  as  assessor  according  to  the  law,  to  the  best  of  my 
knowledge  and  belief,  and  that  I  will  administer  the  oath  to  all 
property  owners  as  the  law  requires,  when  practicable:  so  help 
me  God. 

"Sworn  to  and  subscribed  before  me  on  this,  the day  of 


Sec.  80.  Be  it  farther  enacted^  That  the  assessor  in  each 
county  may  appoint  one  or  more  deputies,  not  exceeding  two, 
with  the  same  powers,  duties,  and  liabilities  as  the  assessor,  so 
far  as  it  pertains  to  the  assessment  of  property  and  polls,  and 
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who  shall  take  the  same  oath  as  required  of  the  assessor,  i 
the  compensation  of  said  deputies  shall  be  paid  as  hereina 
provided. 

Sec.  31.  Be  it  further  enacted^  That  it  shall  be  the  duty  of 
assessor,  by  himself  or  through  his  deputies,  to  go  on 
premises  and  personally  see  each  tax-payer  in  his  countj-,  or 
attorney,  and  take  the  sworn  statement  of  each  tax-payer 
w^riting,  as  to  his  property,  real,  personal,  and  poll,  without 
gard  to  any  exemptions,  and  if  any  tax-payer  is  a  non-resid 
of  the  county,  or  if  the  owner  cannot  be  found,  or  seen 
person  by  the  assessor,  the  assessor  shall,  in  the  best  way  po 
ble,  proceed  to  assess  said  property-,  and  for  that  purpose  si 
administer  an  oath  to  any  freeholder  living  in  the  civil  dist 
or  ward  where  such  property  is  situated,  or  other  person,  wli 
duty  it  shall  be  to  answer,  under  oath,  such  questions  as  i 
be  propounded  by  the  assessor  concerning  its  value,  and 
and  all  persons  swearing  falsely  and  corruptly  shall  be  guilt 
perjury,  and  any  person  refusing  to  take  the  oath  or  ans 
such  questions  as  may  be  propounded  by  the  assessor  shal 
guilty  of  a  misdemeanor;  and  all  such  statements  of  the  pi 
erty-holder  or  witness  shall  be  in  writing,  and  shall  be  filed  v 
the  County  Court  Clerk  by  the  time  or  before  the  asset 
makes  his  final  report. 

Sec  32.  Be  it  farther  enacted,  That  the  assessor  shall  asj 
the  property  in  each  district  and  ward  separately,  and  to  i 
end  he  shall  proceed  to  assess  the  property  in  a  district  or  wj 
commencing  at  some  corner  or  outside  point  of  the  districi 
ward,  and  assess  it  in  rotation,  as  it  joins  or  lies  contiguoui 
the  property  first  assessed,  or  about  to  be  assessed,  and  si 
proceed  in  the  regular  manner  until  he  shall  have  made  the 
cuit  of  the  district  or  ward,  and  he  shall  enter  each  assessni 
in  suitable  books  (by  districts  and  wards),  to  be  furnished 
the  County  Court.  And  he  shall  use  his  map  in  connect 
with  his  duties,  and  assess  the  property  under  this  sectioi 
reference  thereto,  including  in  such  assessment  any  propc 
which  he  is  satisfied  is  not  on  his  map,  and  he  shall  note 
same  so  that  it  will  appear  on  the  next  edition  of  the  map. 

Sec  33.  Be  it  further  enacted.  That  the  assessor  shall  funi 
every  person,  company,  firm,  or  corporation  in  each  ward  i 
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district,  proper  blanks  for  the  purpose  of  listing  and  assessing 
iill  property  and  polls;  and  it  is  hereby  made  the  duty  of  tlie 
Comptroller  of  the  Treasury  to  furnish  the  clerks  of  the  County 
Courts  said  blanks,  to  be  distributed  by  the  clerk  to  the  assess- 
or, which  shall  contain,  among  others  necessary  to  ascertain  all 
taxable  property,  the  following  questions,  and  the  assessor  shall 
require  all  parties  liable  either  for  a  property  or  poll-tax  to  fill 
out  separate  lists : 

(1)  How  many  acres  of  land  do  you  own?  In  what  civil 
district,  range,  or  surveyor's  district  is  it  located,  and  by  whose 
land  is  it  bounded  on  the  east,  south,  west,  and  north? 

(2)  How  many  town  lots  do  you  own?  What  is  their  num- 
ber, and  in  Avhat  town  located?  What  is  the  number  of  front 
feet  and  depth  of  the  lot  ? 

(3)  What  is  your  age?  Is  there  any  reason  why  you  are  not 
liable  for  poll-tax? 

(4)  What  does  your  personal  property  consist  in,  and  Avhere 
situated?  Have  you  conveyed,  converted,  or  disposed  of  any 
property,  personal,  real,  or  mi-xed,  in  any  manner,  or  created 
any  debt  for  the  purpose  of  evading  the  provisions  of  law  or 
aifecting  the  value  and  amount  of  your  taxable  estate? 

(5)  Are  you  engaged  in  any  banking  business,  or  are  you  a 
share-holder  or  bondholder,  or  engaged  in  or  the  officer  of  any 
incorporated  bank  or  other  corporation  ?  If  so,  state  the  num- 
ber of  shares  and  bonds  held  by  you  and  other  share-holders  or 
bondholders  in  said  business.  And  the  assessor  shall  require 
oath  to  be  made  to  the  correctness  of  the  items  thereof  and  the 
questions  thereon,  which  oath  shall  be  administered  by  the 
assessor  (who  is  hereby  authorized  to  administer  same)  or  some 
justice  of  the  peace,  and  entered  thereon  beneath  said  list  and 
signed  and  sworn  to  by  the  party  listing.  And  nothing  in  this 
act  shall  be  so  construed  as  requiring  the  property-holder  to 
make  oath  as  to  the  value  of  any  of  his  property,  but  the  assess- 
or is  hereby  required  to  assess  and  fix  the  value  of  all  property 
as  herein  required,  and  report  all  persons  violating  this  act  to 
the  grand  jury. 

Sec.  34.  Be  it  further  enacted^  That  all  species  of  property 
shall  be  assessed  at  its  cash  value  in  the  market  if  the  owner 
wanted  to  sell  and  some  one  wanted  to  buy. 
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Sec.  35.  Be  it  further  enacted^  That  persons  acting  as  exec 
tors,  administrators,  guardians,  agents,  or  attorneys,  clerks 
any  court,  or  in  any  fiduciary  capacity  whatever,  shall  make 
return  of  the  property,  moneys,  credits,  and  effects  held  or  co 
trolled  by  them  in  either  of  said  capacities  separate  from  th< 
individual  returns,  and  the  same  shall  be  listed  separately  1 
taxation ;  Provided^  That  every  such  trust  estate  shall  be  entitl 
to  the  same  exemptions  as  if  owned  by  a  single  tax-pay<»\ 

Sec.  36.  Be  it  further  enacted^  That  in  all  cases  where  a 
person  or  persons  acting  in  a  fiduciary  capacity,  company,  fir 
or  corporation,  or  agent  or  attorney,  shall  fail,  neglect,  or  refu 
to  return  to  the  assessor  the  schedule  of  property  for  taxatic 
the  assessor  shall  report  the  facts  to  the  chairman  or  judge 
the  County  Court,  who  shall  cite  the  person,  agent,  or  attornc 
firm,  officer,  officers  of  the  company  or  corporation  before  hi 
and  shall  demand  of  them  to  answer  the  questions  heretofc 
provided  in  this  act,  under  oath,  and  shall  have  power  to  puui 
for  contempt  for  failure  to  answer.  And  if  the  refusal  to  answ 
is  persisted  in,  the  judge  or  chairman  shall  make  such  an  assei 
ment  in  such  case  from  the  best  inrormation  he  can  obtain,  a 
such  assessment  shall  be  prima  facie  evidence  as  to  the  value 
the  property  and  to  the  ownership  of  the  property;  and  t 
costs  accruing  by  proceedings  under  this  section  shall  be  pa 
by  and  be  a  charge  against  the  tax-payer  respectively  and  up 
the  property. 

Sec  37.  Be  it  further  enacted^  That  the  assessor  shall  make 
report  to  the  County  Court  Clerk  of  said  assessment  lists 
the  first  Monday  of  June  of  each  year,  and  turn  over  his  boo 
to  said  clerk,  which  shall  be  filed  by  him  and  carefully  pi 
served,  to  be  acted  upon  by  the  Board  of  Equalization,  to 
appointed  as  hereinafter  provided;  and  said  books  and  lists  a 
to  be  preserved  as  a  part  of  the  official  records  of  the  office 
said  clerk,  accompanied  by  the  following  oath,  made  befo 
the  judge  or  chairman  of  the  County  Court,  and  said  oath  sh; 
be  filed  in  the  office  of  County  Court  Clerk : 

"  I, assessor  of  the  county  of ,  State  of  Teunesse 

do  solemnly  swear  [or  affirm]  that  I  have  set  down  in  the  for 
going  assessment  all  the  property,  real  and  personal,  and  all  tl 
polls  in  said  county  of ,  as  far  as  ascertainable,  to  the  tr 
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owners  thereof,  and  that  I  have  required  lists  to  be  filled  out 
and  filed  by  all  property-owners,  agents,  and  attorneys,  and 
lists  of  all  parties  liable  for  a  poll-tax,  as  heretofore  provided, 
and  that  I  have  estimated  the  value  thereof  at  its  actual  cash 
value,  as  prescribed  by  law  at  the  time  I  made  said  assessment, 
to  the  best  of  my  knowledge  and  ability,  without  fear,  favor,  or 
affection,  and  that  I  have  faithfully  discharged  my  duty  as  as- 
sessor According  to  law,  to  the  best  of  my  knowledge  and  be- 
lief, so  help  me  God.  Sworn  to  and  subscribed  before  me  on 
this day  of ." 

Sec.  88.  Be  it  further  enacted^  That  the  tax-assessor  elected 
under  the  act  of  1887,  Chapter  2,  approved  March  26,  1887, 
and  those  who  may  be  elected  under  the  provisions  of  this  act, 
shall  be  ineligible  for  a  second  terra. 

Sec  39.  Be  it  further  cnactedy  That  the  county  assessors  shall 
receive  a  compensation,  to  be  fixed  by  the  County  Court  of 
each  county,  not  to  exceed  $2,000  per  annum ;  and  their  depu- 
ties, when  deputies  are  required,  shall  be  paid  not  exceeding 
^1,000  each,  to  be  also  fixed  by  the  County  Court  of  each  county. 
But  not  more  than  two  deputies  shall  be  employed  in  any  case. 

Sec.  40.  Be  it  further  enacted^  That  should  a  vacancy  occur 
in  the  office  of  assessor,  said  vacancy  shall  be  filled  by  the 
Quarterly  Court,  such  persgn  to  hold  office  until  the  next  regu- 
lar August  election,  when  an  assessor  shall  be  elected  to  fill  out 
the  unexpired  term,  and  no  member  of  the  County  Court  shall 
be  elected  or  serve  as  assessor. 

Sec.  41.  Be  it  further  enacted.  That  each  and  every  assessor 
who,  in  the-  discharge  of  his  duties  as  such  assessor,  shall,  in 
any  case,  refuse  or  neglect  to  perform  any  duty  enjoined  upon 
him  by  law,  shall  knowingly  or  willfully  evade  or  violate  any  of 
his  duties  as  assessor,  whereby  any  proceedings  required  by 
law  to  be  performed  shall  be  prevented  or  hindered,  or  whereby 
any  property  or  capital  required  to  be  listed  for  taxation  by 
this  act  shall  not  be  assessed,  or  shall  be  assessed  at  less  than  its 
true  value  on  the  basis  prescribed  by  this  act,  shall,  for  every 
such  neglect,  refusal,  willful  evasion,  or  violation,  or  for  any 
other  breach  of  duty,  be  deemed  guilty  of  a  misdemeanor,  and, 
upon  conviction  thereof,  shall  forfeit  and  pay  to  the  State  not 
less  than  fifty  nor  more  than  five  hundred  dollars,  at  the  disore- 
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tion  of  the  court  and  jury ;  and  in  addition  shall  be  a  groui 
for  suit  on  his  official  bond,  and  tlie  grand  juries  shall  have  i 
quisitorial  powers  in  all  cases  of  violation  of  this  act,  and  tl 
judges  shall  especially  call  attention  of  grand  juries  to  the 
duties  hereunder. 

Sec.  42.  Be  It  further  enacted^  That  the  judge  or  chairnu 
of  the  County  Court  and  four  freeholders,  not  members  of  tl 
County  Court,  nor  holding  any  other  office,  county,  State, 
Federal,  who  shall  be  elected  by  the  Quarterly  Court  of  ea< 
county,  at  its  April  term  of  each  year,  shall  constitute  a  Boai 
of  Equalization  to  examine  said  assessment-lists  as  returned  1 
the  assessor  to  the  County  Court  Clerk. 

Sec.  43.  Be  it  farther  enacted,  That  in  counties  having  a  po 
ulation  of  20,000  inhabitants,  according  to  the  Federal  censi 
of  1890,  said  Board  of  Equalization  shall  meet  on  the  fir 
Monday  and  sit  till  the  third  Monday  in  June;  in  counties 
less  than  20,000  population,  according  to  the  Federal  census  < 
1890,  shall  meet  on  second  Monday  in  June  and  sit  till  the  thii 
Monday  in  June,  and  carefully  examine  and  compare  aii 
equalize  said  assessments,  and  shall  estimate  from  the  li 
thereof  all  property  exempt  under  this  act,  and  they  are  herel 
empowered  to  hear  and  adjust  complaints  from  any  party  fee 
iug  aggrieved  on  account  of  excessive  assessments,  when,  i 
their  judgment,  justice  demands  it,  and  to  correct  any  and  a 
errors  arising  from  clerical  mistakes  or  otherwise,  and  the  co 
rections  made,  if  any,  shall  be  entered  upon  the  assessmen 
'  books,  without  in  any  way  altering  the  assessment-lists;  and 
the  value  of  any  tax-payer's  property  shall  be  raised  by  sai 
Board  of  Equalization,  notice  shall  be  given  to  such  tax-paye 
his  agent,  or  his  attorney,  if  practicable,  and  shall  be  served  Ij 
the  Sherift'  or  constable,  if  to  be  found,  for  which  he  shall  n 
ceive  twenty -five  cents,  to  be  paid  by  the  county,  and  such  ta^ 
payer  may  bring  proof  and  show  cause,  if  any  he  has,  why  sai 
increased  valuation  of  said  property  shall  not  stand,  at  a  secon 
meeting  of  said  board,  which  shall  be  held  from  the  fourt 
Monday  in  June  till  the  first  Monday  in  July,  and  if  the  dec 
sion  of  said  board,  at  its  said  second  session,  shall  be  advert 
to  said  tax-payer,  he  may  appeal  to  the  July  term  of  the  Count 
Court,  and  the  action  of  said  cojiirt  shall  be  final. 
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Sec.  44.  Be  it  further  enacted,  That  nothing  in  this  act  shall 
l)e  so  construed  as  to  release  any  taxes  now  due  under  existing 
law. 

Sec.  45.  Be  It  further  enacted,  That  said  Board  of  Equaliza- 
tion, except  the  chairman  or  judge,  shall  each  be  paid  the  sum 
of  two  dollars  and  fifty  cents  per  day  for  each  day  they  are 
actually  engaged  in  the  discharge  of  their  respective  duties,  to 
be  paid  by  the  county;  and  they  shall  receive  no  pay  until  all 
their  duties  have  been  discharged. 

Sec.  46.  Be  it  further  enacted,  That  each  member  of  said 
Board  of  Equalization,  before  entering  upon  the  duties  of  their 
office,  shall  take  and  subscribe  to  the  following  oath  before  the 
clerk  of  the  County  Court,  which  shall  be  filed  in  said  office : 

*•'  State  of  Tennessee, County.     I, ,  member 

of  the  Board  of  Equalization  of  Assessments  in  said  county, 
do  hereby  solemnly  swear  that  I  will,  without  fear,  favor,  or 
affection,  perform  the  duties  required  of  me  by  law  as  a  mem- 
ber of  such  board,  and  that  I  will  carefully  examine,  compare, 
and  equalize  all  assessment-lists  as  returned  by  the  assessor  and 
his  deputies,  in  strict  compliance  with  the  requirements  of  this 
act  as  to  value,  and  that  I  will  hear  all  complaints  made  before 
said  board  by  parties  feeling  aggrieved  during  the  sitting  of 
the  same,  and  act  impartially  in  passing  thereon  to  the  best  of 
my  knowledge  and  ability ;  so  help  me  God.  Sworn  to  before 
me  this day  of ,  18 — ." 

Sec  47.  Be  it  further  enacted,  That  said  Board  of  Equaliza- 
tion shall  make  a  return  of  the  assessment-lists  and  books,  to- 
gether with  all  charges  made  by  said  board,  to  the  clerk  of  the 
County  Court,  on  or  before  the  first  Monday  in  July  of  the 
year  for  which  said  assessment  is  made,  and  then,  respectively, 
their  duties  shall  cease  and  determine. 

Sec.  48.  Be  it  further  enacted.  That  should  the  property  in 
any  district  or  ward,  or  any  part  thereof,  escape  assessment,  or 
fail  in  any  manner  to  be  assessed,  the  Trustee  is  hereby  required 
to  assess  the  same,  and  report  the  amount  of  the  taxes  thereon 
collected  to  the  County  Court  as  "picked-up "  taxes  at  the 
^^ame  time  that  he  reports  lists  of  errors,  etc.,  and  the  clerk  of 
said  court  is  hereby  required  to  certify  a  copy  of  said  report  to 
the  officers  with  whom  the  Trustee,  by  law,  is  required  to  set- 
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tie;  and  the  Trustee  shall  account  for  same  in  making  final 
settlements* of  his  various  accounts;  and  it  is  hereby  made  tlit 
dut}'  of  the  Trustee  to  report  to  the  Register  the  "picked-uj- 
property "  by  metes  and  bounds,  with  the  owner  or  owner- 
thereof,  to  the  end  that  the  Register  may  add  the  same  to  the 
taxable  real  estate  on  his  map. 

Sec  49.  Be  it  farther  enacted^  That  the  clerk  of  the  Countv 
Court  shall  make  out  from  the  assessment-books  in  his  po8Se^- 
sion,  and  deliver  to  the  Trustee  the  tax-book  on  or  before  tlie 
first  Monday  of  October  each  and  every  year  respectively: 
Provided^  That  the  Trustee  shall  first  have  entered  into  a  bond 
in  double  the  amount  of  taxes  as  required  by  law.  Said  tax- 
books  shall  be  made  out  by  districts,  and  shall  be  ruled  in  suit- 
able and  appropriate  columns,  and  shall  show  the  names  of 
owners  in  alphabetical  order,  the  number  of  the  lot  and  blocks, 
number  of  acres,  description  of  the  property,  the  value  of  each 
lot,  tract,  or  parcel  of  land,  the  valuation  of  personal  property 
under  the  appropriate  heads  or  items  called  for  by  this  act,  and 
the  total  valuation  of  real  and  personal  property  against  eacli 
tax-payer.  On  this  valuation  the  State,  county,  and  special 
taxes  shall  be  extended  in  appropriate  columns  separately,  ac- 
cording to  and  at  the  rates  levied  by  the  proper  authorities, 
and  the  column  added  showing  the  total  of  all  taxes  levied  to 
be  collected  from  each  tax-payer  in  said  district. 

Sec  50.  Be  it  farther  exacted.  That  the  clerk  of  the  Couuty 
Court  shall  make  out  from  said  tax-books  an  aggregate  state- 
ment showing  the  value  of  all  town  lots,  the  number  of  acres 
and  value  of  all  tracts  of  land,  and  the  value  of  all  persona! 
property.  This  statement  shall  be  made,  and  the  facts  shown 
by  civil  districts  and  wards,  and  aggregate  for  the  whole  county 
for  the  items  named.  Said  clerk  shall  specify  in  said  statement 
which  of  said  districts  are  suburban  or  country  districts.  Thi^ 
statement  sluill  be  forwarded  to  the  Comptroller  of  the  Treas- 
ury, on  or  before  the  first  Monday  in  September,  with  a  state- 
ment showing  the  total  amount  of  State  tax  charged  upon  said 
tax-books  and  to  be  collected. 

Sec.  51.  Be  it  fiirtJicr  c/uxcfejf^  That  should  any  clerk  of  the 
Coniit}^  Court  fail  to  comply  with  the  requirements  of  the  three 
preceding  sections,  when  within  his  power  to  do  so,  he  shall 
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forfeit  all  claims  for  compensation  for  labor  and  services  for 
luaking  out  and  preparing  said  tax-books. 

Sec.  52.  Be  it  further  enacted,  That  the  occupations  and  busi- 
ness transactions  tliat  shall  be  deemed  privileges,  and  be  taxed 
and  not  pursued  or  done  without  license,  are  the  following,  viz. : 
Merchants  and  commission  merchants  (wholesale  and  retail), 
provided  that  merchants  who  are  also  lumber  dealers  shall  pay 
only  one  privilege  tax,  auctioneers,  parties  other  than  auction- 
eers selling  goods  at  public  outcry,  cigar  stands,  plumbers  and 
^as-fitters,  artists  and  architects,  photographers,  brewers,  banks 
or  banking,  brokers  of  all  kinds,  butchers,  bagatelle   tables, 
billiard  tables,  Jenny  Lind  and  pool  tables,  circuses,  menageries, 
street  exhibitions  of  all  kinds  for  profit,  flying  jennies,  exhibi- 
tions for  profit,  sleight  of  hand  and  legerdemain,  hacks,  carri- 
ages, drays,  and  wheeled  vehicles  run  for  profit  or  carrying  ex- 
press matter,  except  farm  wagons  or  other  farm  vehicles,  huck- 
sters and  sample  sellers,  itinerants,  claim  agents,  lumber  dealers, 
stock  yards  and  sale  stables,  fruit  stands,  shooting-galleries, 
hotels   or  taverns,   restaurants   or   public   eating-houses,   and 
boarding-houses  keeping  transient  customers  for  pay,  barber- 
shops, parties  buying  fees  of  oflicers,  etc.,  parties  renting  or 
selling  gas-meters  for  the    manufacture  or  purifying  of  gas, 
express  companies,  express  Avagons  and  carts,  transfer  wagons, 
intelligence  offices  and  keepers,  commercial  agencies  each,  the 
business  of  insurance  agents,  coal  and  coke  dealers  or  agencies, 
livery  stables,  sale  stables,  feed  stables,  omnibuses,  peddlers  of 
patented  articles,  peddlers  of  patent  medicines,  and  of  school 
furniture  and  apparatus,  and  peddlers  in  lightning-rods  and 
nostrums,  peddlers  of  merchandise,  also  book  agents  represent- 
ing books   published   outside  the  State,  pawnbrokers,  liquor 
dealers,  whether  liquor  be  spirituous,  vinous,  or  malt  (whole- 
t^ale  or  retail),  race-tracks,  skating-rinks,  ferries,  dealers,  etc., 
in    sewing-machines,  selling   by  sample,  dealing  in  securities, 
shaving   notes,  theaters,  telegraph    companies,  ten-pin   alleys, 
variety  theater  establishments,  commission  brokers,  dealers  in 
fitocks  and  bonds  (other  than  brokers),  companies  or  agencies 
selling   to   the   trade   or   otherwise   coal   or  illuminating  oils 
manufactured   in   this   State   or  elsewhere,   dealers  in  county 
certificates   or  warrants  and    witness   fees,  sleeping-car   com- 
15 
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paiiies,  cotton  compress  companies,  cotton  seed  oil  mills,  wati  i- 
works  companies,  teloj^hone  companies,  gas  companies,  electro 
light  comj)anies,  hotels  kept  as  summer  resorts  (except  such  j- 
belong  to  religions,  charitable,  scientitic,  and  educational  instit  i- 
tions,  but  shall  apply  to  any  such  hotel  run  for  profit).  :ii  <'. 
dealers  in  futures;  all  parks  kept  for  pay,  base-ball  clubs  or  ni  y 
games  played  with  ball  and  bat  where  a  fee  is  charged  spectatiT- 
for  admission,  dealers  in  railroad  tickets,  side-shows,  bill  postl•^^. 
and  charters  of  incorporated  comi>anies,  litigation,  mortgage, 
and  transfers  of -land,  parks,  pool-selling,  railroad  ticket  agL-:.** 
and  scalpers,  warehouses  and  cotton  buyers,  merchant  tailor-, 
cotton  commission  merchants,  factors  and  brokers,  dumhiv 
railroads,  feather  renovators,  fortune  tellers,  steam  laundrii- 
and  undertakers,  construction  companies. 

Sec  53.  Be  it  further  enacted,  That  it  shall  be  the  duty  of  tlu- 
assessor  to  make  a  return  to  the  County  Court  Clerk  of  tlit' 
name  of  each  person,  company,  firm,  or  corporation,  or  age:  t 
of  any  person,  company,  firm,  or  corporation  engaged  in  aii} 
business  liable  in  any  way  to  pay  a  privilege  tax  in  each  dis- 
trict or  ward  under  the  provisions  of  this  act.  For  each  name 
contained  in  the  list  of  privileges  the  assessor  shall  be  entitlc<i 
to  be  paid  five  cents.  It  shall  be  the  duty  of  the  judge  or 
chairman  of  the  County  Court  to  examine  the  list  of  naniei^  >»» 
returned  and  compare  the  same  with  the  list  of  persons  payiuiT 
privileges,  and  he  shall  report  the  result  to  the  Quarterly  Court 
at  the  July  term  following  the  assessment. 

Sec.  54.  Be  it  further  enacted,  That  every  male  inhabitant 
between  the  ages  of  twenty-one  and  fifty  years,  except  persons 
who  are  deaf,  dumb,  blind,  or  incapable  of  labor  and  of  earninir 
a  livelihood,  shall  pay  a  poll-tax  for  school  purposes. 

Sec  55.  Be  it  further  enacted,  That  the  rate  of  taxation  o: 
every  taxable  poll  shall  be  one  dollar.  Said  poll-tax  shall  I'f 
(collected  annually  by  the  Trustee  of  the  county,  and  shall  in- 
appropriated  for  common  school  purposes  in  the  manner  pre- 
scribed by  law. 

Sec  56.  Be  it  further  enacted,  That  the  clerk  of  the  Count} 
Court  shall  collect  all  tax  on  privileges  and  merchants,  and  that 
the  County  Trustee  shall  continue  to  act  as  the  collector  ot 
taxes  in  accordance  with  the  provisions  of  Sections  1  and  2  ot' 
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an  act  passed  March  24,  1875,  entitled  "An  act  more  cheaply 
to  collect  the  State,  county,  and  municipal  revenues ; "  Provided,, 
however^  This  section  shall  not  apply  to  municipal  corporations 
that,  under  existing  laws,  are  authorized  to  collect  their  own 
taxes  on  property,  privileges,  and  polls. 

Sec  57.  Be  it  farther  enacted,,  Tliat  the  Trustee,  on  receiving 
the  tax-hooks  each  year,  shall  give  public  notice  by  advertise- 
ment at  four  of  the  most  public  places  in  each  civil  district  in 
said  county,  that  the  tax-books  are  completed  and  in  his  hands, 
and  that  he  will  attend  and  receive  all  public  taxes  at  one  or 
more  places  of  each  civil  district,  such  places  and  the  times  to 
be  designated  in  the  advertisement. 

Sec.  58.  Be  it  further  enacted,,  That  every  tax-payer  shall  pay 
his  State,  county,  railroad,  municipal,  highway,  and  school, 
and  all  his  other  property  and  poll-taxes  to  said  county  Trus- 
tee ;  and  said  taxes  shall  be  due  and  payable  on  the  first  Mon- 
day ill  October  of  each  year  (the  year  for  which  they  are  as- 
sessed), except  the  railroad  taxes  collected  by  Comptroller  or 
Treasurer,  and  shall  bear  interest  from  the  first  Tuesday  in 
February  following. 

Sec.  59.  Be  it  further  enacted,,  That  said  County  Trustee  shall 
give  to  each  tax-payer  an  itemized  receipt  for  all  the  taxes  by 
him  paid,  and  shall,  at  the  same  time,  note  on  his  tax-book  the 
amount  so  paid,  and  when  paid,  and  in  what  sort  of  funds  paid, 
and  the  same  shall  also  be  noted  on  the  receipt  given  to  the 
tax-payer;  and  the  County  Court  for  each  county  in  this  State 
shall  furnish  the  County  Trustee  or  other  tax-collector  of  said 
county  with  a  sufiScient  number  of  tax-receipts  printed  in  du- 
plicate and  blank  form,  in  a  book  or  books,  and  duplicate  re- 
ceipts shall  be  preserved  in  the  book,  to  be  submitted  to  the 
County  Court  by  the  tax-collector  whenever  required  to  do 
so,  and  said  receipt  book  of  duplicates,  when  filled,  shall  be 
filed  in  the  oflice  of  County  Court  Clerk  for  reference,  and 
shall  be  receipted  for  by  the  clerk  and  carefully  preserved  in 
his  office  as  a  record  for  the  protection  of  the  tax-payers  who 
have  paid  their  taxes  and  lost  or  mislaid  their  receipts. 

Sec.  60.  Be  it  further  enacted,,  That  hereafter  it  shall  be  the 
duty  of  the  County  Trustee,  on  the  first  Tuesday  of  February 
of  each  year,  or  as  soon  thereafter  as  prsfcticable  following  the 
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receipt  of  tax-books,  to  make  out  and  deliver  to  the  const 
of  each  civil  district  in  his  count}'  a  certified  list  of  all  d< 
quent  taxes  due  in  said  constal)le's  district,  and  said  list  s 
include  a  description  of  said  property  as  appears  on  the 
books.  These  lists  shall  have  the  force  and  eftect  of  execu 
from  a  court  of  record,  and  shall  be  authority  for  the  officei 
whom  issued  to  collect  the  unpaid  taxes  therein  specified, 
commissions  and  costs,  and  to  levy  upon  and  distrain  and 
personal  property  anyAvhere  in  his  county  sufficient  to  pay 
taxes  and  all  costs,  commissions,  interest,  and  penalties;  an 
all  cases  Avhere  the  officer  cannot  find  personal  property  or 
ficient  personal  property  to  satisfy  said  taxes,  he  is  author 
to  proceed  by  garnishment  process,  returnable  before  s 
justice  of  the  peace  on  the  first  Monday  of  the  month 
ceeding  the  service.  The  proceedings  on  the  return  of  s 
garnishment  process  shall  be  as  provided  in  cases  of  garn 
ment  on  executions,  and  the  judgment,  if  upon  the  answe 
the  garnishee  the  judgment  shall  go  against  him,  shall  b 
the  name  of  the  Trustee.  For  the  use  of  and  for  making 
these  certified  lists,  the  Trustee  shall  be  allowed  a  fee  of 
cents  for  each  name  appearing  thereon,  to  be  taxed  with 
costs;  Provided^  The  Trustee,  in  the  event  the  constable  fai 
make  proper  bond  for  the  collection  of  said  delinquent  ta 
or  refuses  to  accept  the  same  for  collection,  deliver  the  dc 
quent  list  to  a  special  de})uty  to  be  by  him  appointed  for 
particular  district,  which  deputy  shall  give  bond  to  be  appro 
by  the  Trustee;  Provided  furiher,  The  Trustee  may,  at  any  t 
before  July  the  first  of  each  year,  make  out  and  deliver  to 
constable  or  deputy,  as  lieroin  provided,  certified  lists  of  dc 
quent  taxes  for  the  preceding  two  years. 

Sec.  01.  Be  U  further  enacted^  That  where  there  is  more  t 
one  constable  in  any  civil  district,  then  shall  the  Trustee  e 
to  which  of  them  said  list  shall  be  issued,  or  the  same  niaj 
divided  up  ])etween  said  constables  as  the  Trustee  may 
termine,  and  it  shall  be  the  duty  of  any  constable  to  wboi 
(lelin(|uent  list  is  tendered  by  the  Trustee  to  receive  and  j 
ceed  to  execute  the  same  as  in  this  act  provided  for. 

Sec,  62.  Be  if  further  enacted^  That  if  there  be  no  consh 
in  any  civil  district,  then  the  Trustee  is  required,  and  \\i 
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Viereby  empowered,  to  appoint  special  deputies,  either  one  or 
more,  for  each  district,  or  one  or  more  for  several  districts  to- 
ii^ether;  the  deputies  thus  appointed  are  empowered  to  enforce 
t:he  collection  of  taxes  specified  in  said  lists;  and  they  are 
vested  with  the  same  powers  as  given  the  constablet>  in  Section 
60  hereof,  and  the  Trustee  failing  to  find  and  to  appoijit  a  suit- 
able person  for  any  district,  for  the  collection  of  said  delinquent 
taxes,  shall  be  required  to  collect  the  same  in  person,  and  for 
this  purpose  he  is  invested  with  all  the  power  and  authority  of 
a  constable,  and  the  same  liability  shall  attach  on  his  failure  to 
collect  the  same;  Prorided^  That  the  Trustee  may  turn  over  to 
the  constable  said  delinquent  list,  if  the  amount  of  said  delin- 
qneut  taxes  is  not  in  excess  of  the  amount  of  the  official  bond 
of  said  constable,  without  additional  bond,  and  that  said  con- 
stable so  receiving  said  delinquent  lists  shall  be  held  liable, 
under  the  penalties  of  their  official  bo^ids,  for  amount  of  said 
delinquent  taxes  so  collected  and  not  accounted  for  according 
to  law. 

Sec.  63.  Be  it  farther  enacted.  That  the  constables  and  depu- 
ties shall  collect  and  pay  over  the  taxes  in  the  delin([uent  lists 
specified,  or  make  due  return  as  require<l  by  law  in  ease  of  ex- 
ecutions, by  the  first  Monday  in  June.  On  their  failure  to  <lo 
so  they  shall  be  liable  by  motion  on  their  bond. 

Sec  64.  Be  it  farther  enacted^  That,  as  compensation  for  his 
services,  each  constable  or  deputy  shall  be  entitled  to  a  fee  of 
fifty  cents  when  levy  is  made  and  is  collected,  or  twenty-five 
cents  when,  after  levy  is  made,  he  is  legally  prevented  from 
collecting,  or  no  levy  is  made,  to  be  collected  from  each  delin- 
quent tax-payer,  and  to  four  per  centum  commission  on  the 
amount  by  him  collected,  to  be  paid  by  the  tax-payer.  When 
the  constable  collects  he  shall  give  a  receipt  and  retain  a  dupli- 
cate, which  is  to  be  returned  with  the  delinquent  list,  and  the 
list  so  returned  with  duplicate  receipt  shall  be  filed  in  the 
Trustee's  office.  After  giving  out  the  delinquent  list  to  the 
constable,  the  Trustee  may  collect  and  receipt  for  any  such  taxes 
as  may  be  included  therein;  Provided,  /io/rert'r.  He  shall  also 
collect  the  constable's  fees,  and  all  costs  and  commissions,  and 
pay  same  over  to  proper  constable.  Should  the  constables,  or 
those  empowered  as  such,  fail  to  collect,  by  execution  and  levy 
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.upon  personal  property,  or  bj'  garnishment,  where  the  t? 
are  not  collected  otherwise,  they  shall  in  every  such  ease 
guilty  of  a  misdemeanor,  and  upon  conviction  shall  be  fi 
not  less  than  ?25  for  each  offense,  and  imprisoned,  in  the 
cretion  of  the  court.  And  it  shall  be  the  duty  of  the  Cir* 
and  Criminal  Judges  to  give  this  matter  specially  in  charg 
the  grand  juries. 

Sec.  65.  Be  it  farthtr  enacteAl^  That  in  all  cases  where  Xt 
remain  due  and  unpaid  on  the  first  day  of  June  of  the  ;i 
following  the  year  for  which  the  taxes  are  due,  the  tax-colle< 
shall  make  out  a  complete  list  of  all  unpaid  taxes  on  real  est 
buildings,  and  improvements. 

Sec  66.  Be  it  farther  enacted.  That  he  shall  advertise  all 
estate  to  be  sold  for  taxes  for  thirty  days  before  the  day  of  s 
in  the  manner  following:  He  shall  prepare  a  notice  as  folio 
"Delinquents,  take  notice.  On  the  first  Monday  in  July  n 
at  the  court-house  door  [liere  name  the  county  town],  I 
offer  for  public  sale  all  the  real  estate  belonging  to  delinqi 
tax-payers,  a  description  of  which  real  estate  can  be  seen  u 
my  books  in  my  office.  [Signed  by  collector.]"  ThiB  no 
shall  be  inserted  once  per  week  for  four  weeks  in  some  ne 
paper  published  in  the  county;  and  if  none  be  so  publisl 
then  published  at  the  court-house  door  for  four  weeks  by  ha 
bills. 

Sec  67.  Be  it  further  enacted,  That  said  sale  shall  be  ni 
at  the  court-house  of  the  county  in  which  the  lands  lie, 
the  first  Monday  of  July  of  the  year  succeeding  the  year 
which  taxes  are  due,  and  the  next  ensuing  day  or  days,  if  ii 
essary,  until  the  sale  is  completed. 

Sec  68.  Be  it  further  enacted,  That  no  tract,  lot,  or  parcel 
land  shall  be  sold  for  less  than  the  amount  of  taxes,  penalt 
and  costs  due  thereon. 

Sec.  69.  Be  it  further  enacted,  That  if  no  person,  eompa 
firm,  or  corporation  bid  the  amount  of  the  taxes,  penalties,  a 
costs,  the  tax-collector  shall  hid  the  same  off  in  the  name 
the  Treasurer  of  the  State,  for  the  use  of  the  State  and  com 
and  municipalities,  said  sale  to  be  for  the  amount  of  taxes,  p< 
alties,  and  costs  due  to  the  State  and  county  and  municipalit 
respectively. 
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Sec.  70.  Be  it  farther  enactal,  That  hinds  sold  to  the  State 
^liull,  after  one  year  allowed  to  redeem  the  same,  become  the 
I>roperty  of  the  State,  subject  to  be  regranted  to  any  person 
who  will  pay  all  taxes,  interest,  penalties,  and  costs  due  there- 
on at  the  time- the  grant  is  applied  for  and  when  such  grant  is 
being  made,  and  such  other  sum  of  money  as  shall  be  agreed 
upon  between  the  purchaser  and  the  State  Treasurer.  The 
bond  of  the  Treasurer  will  cover  such  money,  and  he  will  pay 
the  same  into  the  State  treasury.  And  the  registration  of  such 
grant  by  the  grantee  shall  be  a  good  and  indefeasible  title. 
And  if  any  lands  or  lots  are  sold  for  municipal-taxes  as  well  as 
State  and  county  taxes,  the  purchase  shall  include  such  munic- 
ipal taxes.  But  lands  sold  to  the  State  or  municipality,  until 
regranted  or  sold  to  individuals,  shall  be  assessed  at  their  proper 
value,  but  no  commission  shall  be  allowed  on  such  value  for 
assessing  them,  nor  shall  the  State  or  municipality  pay  the 
county  or  any  other  taxes  thereon ;  but  when  they  shall  be  re- 
sold, redeemed,  or  regranted  to  purchasers  from  the  State  or 
from  the  municipality,  all  taxes  for  which  the  lands  were  sold, 
and  all  damages  and  costs,  and  all  subsequent  State  and  other 
taxes,  costs,  and  charges  due  on  said  lands,  and  such  other  sum 
as  may  be  agreed  on,  shall  be  paid  by  the  person  redeeming  or 
purchasing.  Upon  purchase  of  any  land  sold  to  the  State,  the 
State  Treasurer  will  transmit  to  the  county  and  municipality 
where  such  lands  lie  their  respective  share  of  said  taxes,  inter- 
est, damages,  and  costs.  And  all  lands  sold  to  the  State  or 
municipality,  if  not  redeemed  within  one  year  after  such  sales, 
shall  be  put  up  at  the  sale  of  lands  for  taxes  for  the  succeeding 
year,  and  sold  to  the  bidder  who  will  pay  the  highest  price 
therefor,  over  and  above  the  taxes,  costs,  interest,  and  charges 
then  due  thereon.  Upon  such  purchaser's  payment  oi  the 
price  bid,  the  collector  will  issue  him  a  certificate,  upon,  which, 
or,  in  case  of  its  loss,  evidence  of  its  issue,  the  Secretary  of 
State,  or  the  mayor  or  president  of  the  municipality,  will  issue 
him  or  his  assignee  a  deed  for  the  land,  which  will  invest  him 
with  a  fee-simple  title,  only  to  be  defeated  by  showing  one  of 
the  two  grounds  of  invalidity  provided  for  in  Section  78  of  this 
act;  Provided^  That  if  no  purchaser  will  bid  for  such  land,  they 
will  be  withdrawn  from  sale,  to  remain  the  property  of  the 
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State  or  municipality,  subject  to  sale  before  or  at  the  next  ta 
sale  as  the  property  of  the  State  or  municipality,  as  the  ea 
may  be. 

Sec.  71.  Be  it  farther  enacted^  That  when  lands  are  sold  1: 
the  County  Trustee,  and  bid  off  by  any  person,  firm,  or  corp 
ration,  and  the  purchase-money  is  not  at  once  paid,  it  shall  1 
the  duty  of  the  Trustee  to  immediately  resell  the  land  unl 
he  gets  a  complying  purchaser,  and  if  no  person  will  bid  ai 
pay  the  amount  of  the  taxes,  costs,  and  charges  against  tl 
same,  he  shall  strike  it  oft'  to  the  State  as  in  other  cases,  on 
the  municipality  if  the  sale  is  for  municipal  taxes  alone. 

Sec.  72.  Be  it  farther  enacted^  That  one  year  shall  be  allows 
to  redeem  all  lands  sold  for  taxes ;  but  before  any  owner 
any  lot  or  tract  of  land  shall  be  allowed  to  redeem  from  ai 
purchaser  at  tax-sale  he  shall,  in  addition  to  the  taxes,  interef 
costs,  and  charges  due  thereon  at  the  date  of  redemption,  or 
it  sold  for  more  than  these,  the  purchase- money,  pay  or  oft' 
to  pay  to  the  tax-purchaser,  or  into  the  clerk's  oflSice  for  sui 
purchaser,  twenty -five  per  cent,  of  the  face  of  the  purchas 
money  paid.  Upon  such  oftbr  or  payment  the  clerk  shall  gi 
him  a  certificate  of  redemption,  and  note  on  the  books  in  li 
oftice  the  redemption,  which  shall  be  a  discharge  of  the  pro 
erty  from  said  taxes,  costs,  and  charges. 

Sec.  73.  Be  it  farther  enacted^  That  upon  the  sale  of  any  Ian 
for  taxes  the  purchaser  shall  be  given  a  certificate  by  tl 
Trustee  or  collector  showing  his  purchase,  the  land  bought,  ai 
the  price  at  which  it  was  sold;  and  the  holder  of  said  certi 
cate,  or  his  assignee,  or  in  case  of  loss,  satisfactory  evident 
that  he  is  entitled  thereto,  upon  presentation  to  the  clerk  of  tl 
Circuit  Court  of  the  county  where  the  land  lies,  the  clerk  shi 
issue  to  the  Sherift'of  the  county  a  writ  of  possession,  and  tl 
Sherift*  shall  put  him  in  immediate  possession  of  the  propert 
And  at  the  end  of  one  year  from  the  date  of  sale,  upon  prese 
tation  of  his  certificate  by  himself  or  his  transferee,  or  in  ca 
of  loss,  upon  satisfactory  evidence  that  the  applicant  is  entith 
thereto,  the  Trustee  shall  make  him  a  deed  to  the  land  describe 
in  the  certificate.     The  deed  shall  be  to  the  following  effee 

«'  I ^  Trustee  for  the  county  of ,  having  on  the — ■ 

day  of ,  18—,  sold  according  to  law  [or  my  predecease 
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having  on  the day sold  according  to  law]  the  following 

described  land,  situated  in  said  county,  to-wit:  [here  describe 
the  land]  for  the  taxes  assessed  thereon  for  the  year  [or  years] 

when ^became  the  purchaser,  he  being  the  best  bidder,  at 

the  sum  of  ? .     I  therefore  hereby  convey  said  land  to 

said ,  the  said  purchaser  [or  the  assign  of  said  purchaser], 

his  heirs  and  assigns  in  fee-simple  forever.     Given  under  my 

hand,  this day  of ,  18 — . 

"  (Signed) ,  Trustee." 

Which  conveyance  shall  vest  in  the  purchaser  a  perfect  title 
to  said  land.  And  in  case  any  lot  or  tract  of  land  is  sold  for 
any  municipal  taxes  apart  from  the  sale  for  State  and  county 
taxes,  or  in  case  the  State  and  county  taxes  are  paid  and  mu- 
nicipal taxes  are  not,  the  purchaser  at  such  sale  for  municipal 
taxes,  or  his  assignee,  holds  a  certificate  of  such  sale,  or  in  case 
of  loss,  satisfactory  evidence  to  the  municipal  tax-collector  that 
he  is  entitled  thereto,  a  deed  from  the  tax-collector  of  such 
municipality,  duly  registered,  shall  in  like  manner  invest  him 
with  a  good  and  indefeasible  title.  And  such  conveyance  shall 
not  be  invalidated  by  any  court  in  this  State,  except  by  proof 
that  the  land  was  not  liable  for  the  tuxes,  or  that  the  taxes  for 
which  said  land  was  sold  had  been  paid  before  sale;  and  if  any 
part  of  the  taxes  for  which  said  land  was  sold  was  illegal,  or 
not  chargeable  on  the  same,  that  shall  not  aftect  such  sale  nor 
invalidate  such  conveyance,  unless  it  shall  appear  that  before 
the  sale  the  amount  legally  chargeable  on  such  land  was  paid 
or  tendered  to  the  Trustee  or  collector.  With  these  exceptions, 
said  deed  shall  be  good  and  valid  to  all  intents  and  purposes. 

Sec.  74.  Be  it  farther  enacted^  That  when  said  sales  have  been 
completed,  and  within  thirty  days  after  the  first  Monday  of 
July  of  said  year,  the  tax-collector  shall  certify  all  of  said  sales 
to  the  Circuit  Court  of  his  county.  Said  certificate  shall  be  in 
the  following  form: 

"I  certify,  that  after  giving  the  notice  required  by  law,  on 

the day  of 18 — ,  I  sold  the  following  described  tracts 

or  parcels  of  land,  lying  in  the  county  of ,  State  of  Ten- 
nessee, to ,  herein  named,  for  taxes,  penalties,  and 

costs  due  thereon,  respectively.     [He  shall  then  set  out  a  de- 
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«crii)tioii  of  each  tract  or  parcel  of  laud,  as  in  assessor's  return, 
tlie  name  of  the  bidder,  and  the  amount  bid.] 

''  (Signed)  '■ Trustee/' 

The  court,  if  in  session,  or,  if  not  in  session,  then  at  its  next 
term,  shall  enter  said  sales  of  record  as  valid  judgments,  vest- 
ing the  title  to  the  property  so  sold  in  the  purchaser  tberei'f : 
and  writs  of  possession  shall,  in  all  cases,  be  granted  to  thu 
purchasers  during  said  term,  or  at  any  time  on  demand,  whether 
paid  purchaser  shall  be  a  person,  company,  firm,  or  corporation, 
or  tlie  Treasurer  of  the  State. 

Sec  75.  Be  it  further  enacted,  That  in  case  the  purchaser  or 
his  assignee  does  not  take  a  deed  or  certificate  from  the  Trustet- 
or  collector,  upon  the  confirmation  of  the  report  of  sale  by  tire 
Circuit  Court  and  judge  thereof  vesting  title  in  purchaser, 
such  purchaser  may  in  like  manner  apply  for  a  writ  of  posse>- 
sion,  and  the  Sheriff  shall  execute  the  same  by  putting  him  or 
his  assignee  in  immediate  possession  of  the  property,  and  at  tlit- 
expiration  of  one  year  from  the  date  of  sale,  without  redemi*- 
tion,  said  decree  shall  vest  in  said  purchaser  or  assignee  a  good 
and  indefeasible  title  to  the  land,  subject  only  to  be  defeated 
by  showing  some  one  of  the  exceptions  provided  in  Section  76 
of  this  act. 

Sec  76.  Be  it  further  enacted,  That  no  sale  shall  be  invalid 
because  the  number  of  acres  or  the  size  or  dimensions  of  the 
tract,  lot,  or  i)arcel  of  land  have  not  been  precisely  named  or 
the  amount  of   the  valuation  or  tax  not  precisel}'  given,  nor 
because  the  property  has  not  been  assessed  and  advertised  in 
the  name  of  a  i)erson  who  did  not  own  the  same,  nor  because 
the  same  was  assessed  and  advertised  to  unknown  owners,  nor 
because  a  distress  warrant  did    not   issue,  nor  on  account  of 
any  objection  or  informalitj'  merely  technical ;  but  only  upon 
showing,  first,  that  the  property  was  not  subject  to  the  taxe^ 
or,  second,  that  the  taxes  due  thereon  were  paid  before  sale. 
And  no  other  objections,  either  in  form  or  substance,  to  the  sale 
or  the  title  thereunder,  shall  avail  in  any  controversy  involving 
either  of  them. 

Sec.  77.  Be  it  further  enacted.  That  hereafter  the  Trustees  iu 
oftice  sliall  turn  over  to  their  successors,  when  duly  elected  and 
(qualified,  all  tlie  tax-books  and  all  other  books,  records,  etc., of 
his  office. 
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Sec.  78.  Bt  it  further  enacted^  That  the  books  of  the  Trustees 
>>liall  have  a  separate  column  or  columns  opposite  the  name  of 
each  tax-payer  to  show  in  proper  order  the  date  of  issuance  of 
the  delinquent  lists  (which  are  in  tliemselves  distress  warrants), 
iis  heretofore  provided,  and  number  of  bill  filed. 

Sec  79.  Be  it  farther  enacted^  That  the  compensation  of  the 
("ounty  Trustee  for  receiving  and  paying  over  to  the  rightful 
imthorities  all  money  received  by  him  shall  be  six  per  centum 
on  all  sums  up  to  ?1 0,000,  and  four  per  centum  on  all  sums 
iibove  ?10,000  and  up  to  §20,000,  and  a  commission  of  two  per 
oentum  on  all  other  sums;  Prorided^  That  in  computing  the 
^compensation  of  the  Trustee,  all  funds,  State  and  county,  ex- 
cept as  hereinafter  provided,  shall  be  taken  and  estimated  as 
one,  and  each  shall  pay  their  respective  portions  of  the  above 
i-ommission  on  all  sums  of  money  received  by  said  Trustee  for 
riiiid  State  and  county,  and  all  corporations  where  the  taxes  are 
<*o]leeted  by  the  County  Trustee;  Prorided  farther^  That  the 
school  fund,  road  fund,  and  all  sums  paid  to  him  by  clerks, 
justices  of  the  peace,  and  otlier  collecting  officers,  and  upon 
which  he  is  now  and  shall  be  allowed  special  commissions,  shall 
not  be  included;  Provided  further^  That  at  the  time  of  settle- 
ment with  the  Comptroller  of  the  Treasury  and  County  Trus- 
tee, and  tlie  computation  of  commission  on  collections,  said 
Trustee  shall  furnish  the  Comptroller  with  a  certified  state- 
ment from  the  judge  or  chairman  of  his  County  Court,  show- 
ing the  amount  actually  collected  by  him  and  paid  into  the 
County  treasury  as  heretofore  provided;  Provided  further^  That 
the  Trustee  shall  not  be  entitled  to  any  commission  on  moneys 
turned  over  to  him  by  his  predecessor  in  office ;  Prorided  (dso^ 
That  in  no  case  shall  his  compensation  exceed  §5,000  for  the 
collection  of  State  and  county  taxes  proper,  but  the  County 
Court,  in  counties  of  60,000  inhabitants  or  over,  maj' allow  such 
clerical  assistance  to  the  Trustee  as  it  may  deem  just  and 
equitable. 

Sec.  80.  Be  it  further  enacted.  That  on  the  first  Monday  in 
March,  and  on  the  first  Monday  in  each  month  thereafter,  the 
judge  or  chairman  of  the  County  Court,  for  his  county,  and 
the  mayor  or  other  proper  authority  of  each  municipality  as 
have  taxes  collected  by  the  Trustee,  except  taxing  districts  of 
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the  first  class,  as  to  which  the  funds  shall  remain  as  now  juo- 
vided  by  law,  shall  settle  with  the  County  Trustee  and  ascer- 
tain what  balance  is  due  from  him  to  the  county  and  munici- 
pality, respectively  ;  and  said  mayor,  or  other  proper  authority 
of  such  municipality,  shall  demand  the  balance  due  his  munic- 
ipality, and,  if  the  same  is  not  paid,  shall  forthwith  move 
against  said  Trustee  on  his  official  bond  for  such  balance.  ^. 
making  said  settlement,  the  judge  or  chairman,  and  said  proper 
municipal  authority  respectively,  shall  allow  the  Trustee  :ill 
credits  to  which  he  is  entitled  by  law\ 

Sec  81.  Be  it  farther  enacted^  That  the  Quarterly  Courti>,  a* 
their  January  term,  shall  appoint  a  committee  of  throe  compe- 
tent citizens,  not  members  of  the  County  Court,  who  shall  boM 
office  for  twelve  months,  whose  duty  it  shall  be  to  critically  ex- 
amine all  settlements  nuide  by  the  County  Judge  or  ehairniajr 
of  the  County  Court  with  the  various  revenue  officers  of  the 
county,  and  his  own  financial  settlements,  and  to  report  in  writ- 
ing, under  oath,  the  result  of  their  investigation  to  the  Quar- 
terly Court;  and  for  such  services  they  shall  each  receive  three 
dollars  for  each  day  actually  engaged  in  making  said  examina- 
tion. 

Sec  82.  Br  it  farther  enacted^  That  the  settlement  made  hy 
said  judge  or  chairman  and  committee  of  the  court,  shall  ^k^ 
spread  upon  the  minutes  of  the  court,  and  shall  specify  every 
credit  allowed  said  officers  for  errors,  removal,  double  taxation, 
and  such  other  credits  as  are  now  allowed  by  law,  except  com- 
pensation to  Trustees. 

Sec.  83.  Ik  it  farther  enacted,  That  no  assessment  shall  be  in- 
valid because  the  number  of  acres,  or  the  size  and  dimension? 
of  any  tract,  lot,  or  parcel  of  land  has  not  been  precisely  name»l. 
or  the  amount  of  the  valuation  or  tax  not  precisely  given,  nor 
because  the  property  has  been  assessed  in  the  name  of  a  per- 
son who  did  not  own  the  same,  nor  because  the  same  was  il^- 
sessed  to  unknown  owners,  nor  on  account  of  any  objection  or 
informality  merely  technical,  but  all  such  assessments  shall  lie 
good  and  valid. 

Sec  8t.  Be  it  farther  enaeted,  That  commencing  with  tiie 
taxes  for  the  year  1891,  and  annually  thereafter,  at  the  July  term 
of  the  County  Court,  but  not  later,  of  the  year  succeeding  the 


Digitized  by  VjOOQ IC 


Bar  Association  of  Tennessee.  229 

year  for  which  the  taxes  are  due,  the  Trustees  of  the  several 
counties  of  the  State  shall  present  a  complete  and  accurate  list 
of  all  clerical  errors,  double  assessments,  removals,  and  polls, 
unci  all  assessments  on  personal  property  where  the  taxes  could 
not  be  collected,  all  for  the  preceding  year,  with  the  reasons 
Uf^signed  why  all  of  said  taxes  have  not  been  collected.     The 
said  County  Court  shall  carefully  consider  said  list,  denominated 
errors,  etc.,  and,  if  just,  shall  allow  the  same,  or  so  much  there- 
of as  shall  meet  the  approbation  of  the  court,  and  shall  order  a 
credit  for  such  an  amount  as  they  may  deem  just  and  proper; 
and  an  itemized  list  of  such  a  credit  allowed  to  the  Trustee 
sliall  be  spread  upon  the  minutes  of  the  court,  and  a  certified 
transcript  of  same,  under  seal  of  said  court,  shall  be  furnished 
the  proper  authorities  by  the  clerk  of  said  court,  which  shall 
entitle  the  Trustee  to  a  credit  in  settlement  of  his  accounts  with 
State,  county,  and  municipality;  and  said  transcript  shall  set 
forth  in  full  why  such  credits  are  allowed. 

Sec.  85.  Be  it  further  enacted^  That  commencing  with  the 
taxes  for  the  year  1891,  and  annually  thereafter,  at  the  July 
term  of  the  County  Court,  but  not  later,  of  the  year  succeed- 
ing the  year  for  which  the  taxes  are  due,  the  Trustees  of  the 
several  counties  of  the  State  shall  present  a  complete  and  accu- 
rate list  or  statement,  sworn  to  by  the  Trustee  as  being  a  true 
copy,  as  appears  from  his  tax-books,  showing  the  delinquent 
realty  tax  for  the  preceding  year,  viz. :  value  and  each  tax,  fee, 
item  of  damages,  costs,  in  detail;  also  the  aggregate  of  each, 
also  the  sum  total,  so  that  the  same  may  be  compared  and  ex- 
amined by  the  court,  and  so  that  proceedings  by  motions,  or 
otherwise,  may  be  had  against  the  Trustee  for  failure  to  collect, 
if  he  could  have  collected,  and  for  failure  to  make  the  proper 
returns.  And  said  report  of  tlie  Trustee  shall  be  accompanied 
by  his  affidavit  that  no  personal  property  could  be  found,  after 
using  all  legal  means,  out  of  which  to  make  said  taxes,  and  the 
County  Court  sliall  carefully  consider  same,  and  allow  eo  much 
of  same  as  shall  meet  the  approbation  of  the  court  as  being 
just  and  proper;  but  in  no  instance  shall  the  County  Court  al- 
low said  Trustee  a  credit  exceeding  the  amount  contained  in 
his  report  (accompanied  by  affidavit),  as  herein  provided;  and  a 
list,  itemized  as  heretofore  provided,  of  such  credits  as  are  al- 
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lowed  to  the  Trustee  under  this  section,  shall  be  spread  uptui 
the  minutes  of  the  court,  and  a  copy  of  same,  certified  to  by 
the  County  Clerk  under  tlie  seal  of  his  court,  shall  be  by  him 
furnished  to  tlie  attorneys  as  heretofore  provided,  who  >ha.l 
give  three  or  more  receipts,  as  may  be  needed,  to  said  Counn 
Court  Clerk  for  same,  to  be  signed  in  presence  of  and  to  !»•' 
attested  to  by  the  clerk  under  seal  of  his  court,  one  of  wliicL 
receipts  shall  be  retained  by  said  clerk  for  his  own  protection, 
the  others  to  be  forwarded  by  said  clerk  to  the  proper  offic<  r> 
with  whom,  by  law,  the  Trustee  is  required  to  settle;  and  sai'l 
receipts  shall  entitle  said  Trustee  to  a  credit  on  his  aceount- 
with  the  State,  county,  or  municipality,  as  the  case  may  be,  in 
making  his  final  settlements,  and  the  attorneys,  as  heretofore- 
provided,  shall  be  charged  with  the  amount  set  forth  in  !=ai«l 
receipts  by  the  proper  officers. 

8ec.  8G.  Be  it  furt/wr  enacted.  That,  as  compensation  for  tiie 
services  rendered  by  the  clerk  of  the  County  Court  as  required 
by  the  two  preceding  sections,  be  shall  receive  a  reasouahle 
fee,  to  be  fixed  upon  and  determined  by  the  County  Court  and 
paid  by  the  county. 

Sec.  87.  Be  it  further  enacted,  That  said  Trustee  shall  mako 
monthly  settlements  with  the  Comptroller  of  the  State,  arid 
with  the  judge  or  chairman  of  the  County  Court,  and  with  tlu- 
financial  agent  or  treasurer  of  each  municipality,  and  pay  over 
to  the  same  the  amount  shown  by  the  respective  settlements  to 
be  due  each.  The  Trustee  shall  make,  under  oath,  a  full  and 
complete  statement,  on  the  first  Monday  of  July,  of  the  condi- 
tion of  his  office,  setting  out  the  amount  of  taxes  collected, 
amount  not  collected,  giving  State,  county,  and  school  taxe.s 
separately,  and  a  full  statement  of  the  disbursements  of  tLe 
same,  and  amount  on  hand,  and  shall  cause  the  same  to  be  pid»- 
lished  in  a  paper  published  in  said  county;  and  if  no  paper  is 
published  in  said  county,  to  cause  it  to  be  published  in  the  pa- 
per published  nearest  the  county  site,  and  paid  for  by  the 
county. 

Sec.  88.  Be  it  farther  enacted,  That  each  and  every  Trustee 
shall,  on  or  before  the  first  Monday  in  September,  submit  the 
statements  heretofore  provided  to  the  Comptroller  of  the  Treas- 
ury for  the  purpose  of  making  settlement  and  accounting  for 
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all  taxes  and  damages,  penalties,  fines,  and  interest  by  him  col- 
lected for  and  on  behalf  of  the  State ;  and  on  such  settlements 
shall  be  allowed  credit  as  herein  provided,  and  none  other.    . 

Sec.  89.  Be  it  farther  enacted^  That  each  and  every  Trustee 
shall,  on  or  before  the  time  named  in  the  preceding  section, 
submit  his  account  as  County  Trustee  to  the  judge  or  chairman 
of  the  County  Court,  for  the  purpose  of  making  settlements 
and  accounting  for  all  taxes  and  penalties  and  all  other  county 
revenue  collected  by  him  for  and  on  behalf  of  the  county;  and 
on  such  settlements  shall  be  allowed  credits  as  provided  herein, 
and  all  credits  provided  in  Chapter  139,  page  180,  Acts  of  1879, 
and  all  other  proper  credits  to  which  he  is  entitled  by  law. 

Sec  90.  Be  it  farther  enacted^  That  each  and  every  Trustee 
shall,  on  or  before  the  first  Monday  in  September  of  each  year, 
submit  the  statement  heretofore  provided  in  this  act  to  the 
mayor,  recorder,  or  president  of  any  town,  city,  or  taxing  dis- 
trict for  the  purpose  of  making  final  settlements  and  account- 
ing for  all  taxes,  etc.,  by  him  collected  on  behalf  of  same,  and 
on  such  settlements  he  shall  be  allowed  credits  as  herein  pro- 
vided, and  all  other  credits  allowed  by  law. 

Sec.  91.  Be  it  farther  enacted^  That  any  and  all  parties  vio- 
lating the  provisions  of  this  act  upon  whom  no  penalty  has 
been  heretofore  prescribed  for  so  doing,  shall  be  guilty  of  a 
misdemeanor,  and,  upon  conviction  thereof,  shall  forfeit  and 
pay  to  the  State  not  less  than  fifty  dollars  nor  more  than  five 
hundred  dollars;  and  where  any  Trustee,  constable,  or  other 
oflSicer  whose  duty  it  is  to  collect  any  taxes  under  the  provis- 
ions of  this  act,  fails  to  pay  over  or  account  for  any  and  all 
taxes  they  may  have,  or  ought  to  have  collected,  to  the  proper 
officers,  in  addition  to  the  above  penalties  they  shall  be  liable 
to  a  penalty  of  fifteen  per  cent,  on  same,  which  is  in  nowise  to 
be  remitted  after  the  matter  is  placed  in  the  hands  of  an  attor- 
ney, and  shall,  in  addition,  forfeit  their  respective  oflSices. 

Sec.  92.  Be  it  farther  enacted^  That  this  act  shall  not  be  so 
construed  as  to  prevent  towns  acting  under  charters  of  incor- 
poration from  providing  for  the  assessment  and  collection  of 
taxes  in  pursuance  of  their  charter,  for  municipal  purposes,  if 
such  cities  or  towns  have  their  own  tax-collector. 

Sec.  93.  Be  it  farther  enacted^  That  Chapter  81  of  the  Acts  of 
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1875,  entitled  "An  act  to  amend  all  laws  for  the  assessment 
collection  of  revenue ; "  and  Chapter  73  of  the  Acts  of  1877, 
titled  "An  act  to  amend  all  laws  for  the  assessment  of  propert 
and  Chapter  245  of  the  Acts  of  1879,  entitled  "An  act  to  re 
an  act  passed  March  23,  1877,  and  to  amend  revenue  law 
the  State,  and  to  amend  the  act  passed  March  23, 1875,  euti 
'An  act  to  more  cheaply  collect  the  State,  county,  and  muuic 
revenue;"'and  Chapterl71  of  the  Acts  of  1881,  entitled  "An 
to  provide  more  just  and  equitable  laws  for  the  assessment 
collection  of  revenue  for  State  and  county  purposes,  am 
repeal  all  laws  now  in  force  whereby  revenue  is  collected  fi 
the  assessments  of  real  estate,  personal  property,  privileges 
polls,  so  far  as  they  conflict  with  this  act;"  also  Chapter  10 
the  Acts  of  1883,  approved  March  30, 1883;  and  Chapter  1, 1 
of  1885,  approved  April  9, 1885,  entitled  "An  act  to  provide  tl 
just  and  equitable  laws  for  the  assessment  and  collectior 
revenue  for  State,  county,  and  municipal  purposes,  and  to 
peal  all  laws  now  in  force  whereby  revenue  is  collected  fi 
the  assessment  of  real  estate,  personal  property,  privileges, : 
polls,  and  all  acts  and  parts  of  acts  upon  the  subject  of  ass 
ment  and  collection  of  taxes,  and  sale  of  land  for  taxes,"  in  c 
flict  with  the  provisions  of  this  act,  and  all  other  acts  in  c 
flict  with  the  provisions  of  this  act;  and  also  Chapter  2  of  i 
of  1887,  approved  March  26,  1887;  and  an  act  passed  Apri 
1889,  having  the  same  title  as  this  act,  and  being  Chaptei 
of  the  Acts  of  1889,  be,  and  the  same  are  hereby,  repeai 
This  repeal  shall  operate  as  to  all  taxes  assessed  under  this  i 
but  shall  not  operate  so  as  to  interfere  with  the  taxes  asses 
prior  to  the  passage  of  this  act,  except  as  hereinbefore  especii 
otherwise  provided. 

Sec.  94.  Be  it  further  ejiacted,  The  public  welfare  requiring 
that  this  act  take  effect  from  and  after  its  passage. 

All  of  which  is  respectfully  submitted, 

C.  W.  IIeiskell,  Chairman 

We  concur  in  the  main  in  this  report,  but,  not  having  had  i 

opportunity  to  examine  its  details,  we  do  not  sign  it  as  a  wh( 

July  10,  1890.  J.  M.  DickinsoiN 

Jas.  J.  Turner. 
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Biographical  Sketch  of  Col  John  Netherland. 


H,  H.  Ingersoll. 


In  1865  the  First  District  of  Tennessee  was  an  interesting 
field  for  observation  and  study.  The  civil  war  had  just  closed. 
East  Tennessee  had  felt  its  horrors  in  every  phase.  There  it 
was  not  a  sectional  war;  not  a  war  of  North  against  South  and 
South  against  Korth,  but  a  civil  war  indeed;  a  war  of  county 
against  county,  of  neighborhood  against  neighborhood,  of 
neighbor  against  neighbor,  of  family  against  family,  of  father 
against  son,  of  brother  against  brother. 

For  two  years  the  Confederate  and  Federal  armies  had  been 
playing  the  game  of  prisoner's  base  up  and  down  the  valley. 
To  those  armies  the  First  District  had  contributed  not  less  than 
seventeen  thousand  men — five  thousand  to  the  Confederate  and 
twelve  thousand  to  the  Federal  army.  Nearly  every  able-bodied 
man  had  been  a  soldier  upon  the  one  side  or  the  other. 

The  alternately  advancing  and  retreating  armies  had  lived 
off  the  country,  supplying  themselves  liberally  with  food  for 
man  and  beast,  and  meeting  daily  in  skirmish  or  battle  to  the 
dismay  and  terror  of  the  peaceful  inhabitants.  Partisan  ran- 
gers, professing  the  cause  and  wearing  the  colors  of  one  or  the 
other  army,  had  harried  the  country  with  raids  to  aid  the  cause 
they  had  espoused  or  make  general  reconnoissance  to  report  to 
the  army  commander.  Armed  bands  of  marauders,  owning 
allegiance  to  either  side,  or  to  neither  side,  as  occasion  or  in- 
terest might  dictate,  had  ravaged  the  country  for  pillage  and 
booty,  or  on  missions  of  private  revenge  and  murder. 

Verily  the  plowshare  of  war  had  torn  up  the  country,  and 

tlie  red  hand  of  the  partisan  had  not  always  stayed  at  plunder 

and  the  killing  of  men;    occasionally  helpless  women  and  in- 

uocent  little  children  had  been  victims  of  his  merciless  cruelty. 

16 
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The  paroled  Confederate  had  returned  to  his  wasted  lieh 
win  in  peace  victories  which  in  the  final  struggle  of  war 
not  been  awarded  to  his  dauntless  courage  and  unfailing  t 
tude.  Fences  had  been  destroyed,  buildings  had  been  bur 
fields  laid  waste,  stock  confiscated;  and  this  contest,  like 
out  of  which  he  had  just  emerged,  seemed  unequal;  but 
were  home  and  hope  yet  left  to  him,  and  his  soldier  trai 
made  him  only  the  more  valiant  to  discharge  the  civil,  indusi 
and  social  duties  at  home.  To  him  there  was  no  pensioi 
back  pay,  no  reward,  nor  the  hope  or  promise  thereof.  Mo 
earth  alone  gave  him  invitation  and  promise  of  reward.  ( 
agriculture  offered  her  pleasures  and  profits  to  him.  Ai 
accordance  with  the  eldest  primal  curse  (or  blessing)  he  ^ 
forth  to  earn  his  bread  in  the  sweat  of  his  face. 

The  Federal  soldiers  returned  flushed  with  victory — son 
them  filled  with  resentment  over  the  wrongs  of  the  past, 
and  fancied;  with  back  pay  and  bounties  in  abundance; 
in  their  uniform  and  wearing  their  side-arms;  repossessini 
victors,  the  land  whence  they  had  fled  years  before  by  ii 
and  by  stealth  to  escape  Confederate  conscription.  Their  f 
and  farms,  too,  had  been  laid  waste,  their  products  and  e 
seized  or  destroyed.  Often,  at  the  sight  of  home  desolate 
of  arm-chairs  vacant  from  violence,  there  stirred  in  their  bos 
the  spirit  of  revenge — sometimes  intelligent  and  indica 
often  blind  and  indiscriminate. 

The  courts  of  the  country  had  been  re-established  by 
victorious  power.  Only  Union  judges,  juries,  and  attorn 
gejieral  were  administering  the  law  ;  and  into  these  not  too 
partial  tribunals  the  returned  and  returning  Union  sole 
went  to  obtain,  by  criminal  prosecution  and  civil  action 
dress,  by  punishment  and  compensation,  for  wrongs,  actuj 
imagined.  The  time  of  the  courts  was  monopolized  by 
trial  of  criminal  cases,  nearly  all  of  which  were  felonies; 
still  on  the  dockets  of  every  county  could  be  found  hund 
of  so-called  "  damage  suits"  brought  against  the  Confeden 
soldiers  and  civilians.  In  these  courts  and  under  such  circ 
stances  as  these  I  first  saw  Col.  John  Netherland — he  a  ma 
fifty-eight,  in  fullest  practice;  I  a  boy  of  twenty-one, 
come  to  the  bar  and  to  the  State.     Ilis  genial  welcome, 
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kindly  sj'iiipathy,  and  his  rich  baritone  voice  vividly  recalled 
my  father,  and  drew  me  toward  him  with  irresistible  attraction. 
Acquaintance  soon  grew  into  friendslii}),  and  friendship  ripened 
into  intimacy — somewhat  singular  for  men  of  such  diverse 
yi.*ars,  but  all  the  more  prized  by  me,  and  fondly  cherished  to 
the  day  of  his  death. 

In  this  district  had  been  formed  the  Watauga  Association, 
the  first  independent  government  on  this  continent.  Here  had 
l)een  the  home  of  Shelby  and  Sevier,  pioneers  and  patriot  lead- 
ers of  the  Revolution;  here  the  people  had  been  first  to  give 
appellative  recognition  to  the  father  of  his  country  by  naming 
their  county  or  district  "  Washington  "  for  him  ;  here  had  been 
founded  the  first  iurftitution  of  learning  beyond  the  Alleghany; 
and  from  here  had  gone  forth  great  numbers  of  mountaineers 
to  people  the  great  West.  Here,  too,  was  the  home  of  the 
President  of  the  United  States;  and  yet  this  district  was  al- 
most terra  incognita.  The  people  were  untraveled  provincials, 
al)ounding  in  mother-wit,  but  deficient  in  learning;  dwelling 
in  rural  quiet,  and  resorting  for  mental  excitement  and  enjoy- 
ment to  the  hustings,  the  forum,  and  tlie  camp-ground.  But 
they  were  the  descendants  of  the  heroes  of  King's  Mountain 
and  New  Orleans,  themselves  the  heroes  of  Cerro  (4ordo  and 
Chapultepec. 

These  were  the  characters,  then  just  out  of  the  civil  war, 
amongst  whom  Colonel  Netherland  with  Colonel  Nelson,  and 
Deaderick,  Barton,  and  Shields,  General  Arnold  and  McFar- 
land  were  engaged  actively  in  law^  practice  in  1865. 

For  seven  years  we  rode  circuit  together  ;  and,  in  addition  to 
all  the  pleasures  of  such  an  opulent  frietidship,  I  value  that 
association  and  practice  with  him  at  the  bar  as  a  period  of 
tutelage,  during  which  I  learned  from  him  lessons  of  wisdom  in 
the  great  book  of  human  nature,  that  otherwibe  might  have 
lingered  forever  beyond  my  reach ;  lessons  of  deportment 
toward  court  and  jury  and  witness  and  antagonist  of  incalcula- 
ble worth;  lessons  of  how  to  judge  and  measure  and  try  a 
cause  before  a  jury,  such  as  few  men  can  teach.  In  short,  from 
him  I  learned  how  to  practice  law  in  jury  cases ;  for  seven  years 
on  the  circuit  with  John  Netherland  was  a  liberal  education  in 
legal  practice  to  any  young  lawyer  of  ordinary  observation. 
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Deeply  sensible  of  my  obligatiou,  and  desiring  earnesi 
preserve  his  memory,  fragrant  like  a  sweet  incense  to  the 
East  Tennessee,  while  President  of  the  Association  I  invite 
surviving  intimates  of  Colonel  Netherland,  rich  in  their 
rience  with  him  and  exceptionally  qualified  to  perfon 
loving  duty,  to  give  a  memorial  sketch  of  our  departed  fi 
But,  fruitful  of  excuse,  these  gentlemen  both  escaped  per 
ance  of  this  duty  then,  and  again  in  the  following  year 
now,  by  the  indiscretion  of  our  President,  I  find  it  dev 
upon  me. 

The  harvest  of  reputation  to  the  lawyer  is  water  gatl 
in  a  sieve.  The  common  biography  is :  He  worked  har< 
lived  well;  he  died  poor.  And  often  we  have  to  exclaim 
old  Rip  Van  Winkle,  unknown  and  forgotten  after  only  tv 
years  of  sleep :  "And  are  we  so  soon  forgot  when  we  are  go 

Many  years  ago,  refiecting  upon  this  undeserved  oblivi< 
lawyers,  I  resolved  never  to  fail  in  doing  what  I  might  to 
petuate,  according  to  desert,  the  memory  of  mj'  brethren 
should  join  the  silent  majority  before  me ;  and  I  undertake 
task  for  Colonel  Netherland  wnth  the  pen  of  a  lover,  regi 
only  that  it  has  not  fallen  into  an  abler  hand,  and  that  my 
formance  shall  fall  so  far  short  of  my  subject  in  my  amb 
and  the  occasion. 

John  Xetherland  was  born  in  Powhatan  County,  Va., 
tember  20,  1808,  a  year  prolific  of  great  men  in  America, 
fore  he  was  three  years  of  age  the  family  removed  to  Sul 
County,  Tenn.,  settling  at  Kingsport  (Long  Island),  whicl 
mained  their  home  for  nearly  three-quarters  of  a  century. 

lie  had  two  noted  teachers  in  his  boyhood — Dr.  Sa 
Doak,  the  pioneer  of  education  in  Tennessee,  and  Henry  I 
a  scholar  of  celebrity.  He  read  law  under  Judge  Sam  Po 
at  Kogerrfville,  and  was  licensed  to  practice  a  month  befor 
was  of  age.  A  few  months  later,  in  1830,  he  was  borne  b^^ 
westward  tide  to  Williamson  County,  and  settled  in  Fran 
where  he  practiced  about  two  years.  The  fatal  illness  oi 
father  recalled  him  to  East  Tennessee,  where  he  spent  the 
of  his  life.  In  1833,  when  but  twenty-five  years  of  age 
was  chosen  Senator  from  the  First  District,  and  signalizec 
service  by  his  bold  and  eloquent  opposition  to  the  bill  ej 
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ling  the  few  remaining  Indians  from  our  State.  The  Constitu- 
tion of  1830  disqualified  him  for  re-election  as  Senator,  but  he 
was  chosen  in  1835  as  Representative  from  Sullivan  County. 
This  term  of  service  was  made  memorable  by  his  refusal  to 
vote  for  the  resolution  instructing  the  Senators  from  Tennessee 
in  the  Federal  Congress  to  vote  for  the  famous  "expunging 
resolution.'* 

Then,  with  many  others,  he  fell  a  victim  to  the  headlong, 
plunging  spirit  of  personal  partisanship.  He  had  been,  down 
to  this  time,  a  Jackson  man.  He  was  still  inclined  to  support 
iiiid  defend  General  Jackson,  but  not  to  the  extent  of  defacing 
the  public  records  of  the  country.  Believing  that  the  journal 
of  the  Senate  should  be  and  remain  a  faithful  record  of  its 
transactions,  and  that  the  record  should  import  absolute  verity, 
he  stood  upon  his  conviction  and  refused  to  support  the  resolu- 
tion; and,  when  he  received  from  the  people  of  his  county  a 
memorial  instructing  him  to  vote  therefor,  having  due  regard 
for  the  people  but  resolved  also  to  maintain  his  self-respect,  he 
pursued  what  was  to  him  the  plain  path  of  duty — refused  to 
vote  as  instructed,  surrendered  his  commission  as  Representa- 
tive, and  sought  his  post  of  honor  in  the  private  station. 

In  1837  he  removed  to  Rogersville,  where  he  married  Miss 
Susan  McKinney,  cousin  of  Robert  J.  McKinney,  and  for  the 
next  half  century  Rogersville  was  his  home. 

In  1836  he  was  district  elector  on  the  victorious  Hugh  Law- 
son  White  ticket;  and  in  1848  was  chosen  elector  for  the  State 
at  large  on  the  Taylor  ticket.  In  1851  he  was  elected  Repre- 
sentative from  Hawkins  County,  and  took  part  in  the  discussion 
of  the  memorable  legislation  for  internal  improvement  by  the 
State. 

In  1859  he  was  unanimously  nominated  by  the  Whig,  Ameri- 
can, or  Opposition  party  to  make  the  canvass  against  Governor 
Harris,  rare  incidents  of  which  are  preserved  in  various  parts 
of  the  State  to  this  day. 

In  1861  was  presented  to  his  mind  for  determination  probably 
the  most  difficult  personal  problem  of  his  life.  That  he  should 
have  been  a  Union  man  till  the  State  had  voted  to  secede  was 
a  matter  of  course.  But  what  then  ?  Which  side  should  he 
choose?     His  old  party  leader,  John  Bell,  who  had  been  the 
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Union  candidate  for  President,  announced  his  intention  t( 
with  the  State  into  the  Confederacy.  With  few  excepti 
the  old  Whig  aristocracy  of  Tennessee,  the  heroes  of  the  sii 
box,  the  red  bandana,  and  the  trumpet  nasal 'blast,  folio 
their  leader.  A  slave-holder  of  high  social  standing,  Col( 
Netherland  was  strongly  impelled  by  interest  and  feelins 
accompany  his  old  associates ;  but,  adhering  to  his  old  W 
doctrine  that  secession  was  without  constitutional  warr 
and  believing  that  no  sufficient  cause  existed  for  rebel 
against  constituted  authority,  and  that  civil  war  could  c 
harm  the  country  and  the  State,  he  continued  to  stand 
nhaken  upon  the  last  platform  of  this  party — "The  Union, 
Constitution,  and  the  enforcement  of  the  laws."  He  took 
part  in  the  war,  however,  except  to  strive  to  mitigate  its  s« 
ity,  and  to  preserve  peace  at  home  among  his  old  friei 
clients,  and  constituents  of  widely  diverse  views  and  repugi: 
feelings,  for  which  he  often  received,  as  compensation,  c 
insult,  reproaches,  and  contumely. 

With  slaves  enfranchised,  and  most  of  his  stock  and  o1 
personal  property  seized  or  destroyed  as  a  consequence  of 
deplored  fraternal  strife,  the  Union  cause  triumphant,  and 
own  party  friends  in  great  numbers  ardently  devoted  to  li 
Colonel  Netherland  was  again  strongly  enticed  by  the  promi 
leadership  of  the  victorious  party  in  his  district.  WitK 
liesitation  he  pushed  aside  the  offer,  and  became  at  once 
champion  of  toleration,  liberality,  and  fraternity,  the  unc( 
promising  opponent  of  the  extreme  measures  then  being 
vised  for  the  punishment  and  humiliation  of  the  vanqnis" 
Confederates,  protesting  without  ceasing  against  the  policy 
resetting  the  fences,  as  he  phrased  it,  "with  the  bottom  rail 
top.''  lie  was  a  fine  representative  of  that  class  of  consei 
tive  Union  men  to  whom  history  has  done,  and  will  do,  sc 
justice,  because  they  were  conservative.  They  adhered  to 
cause  of  tlie  Union  because  they  loved  the  Union.  They  ; 
aside  temptation,  and,  at  the  risk  of  their  lives  and  the  jeopai 
of  all  their  slave  property,  stood  firmly  bj'  the  old  land-mar 
They  were  Union  men  at  any  cost  or  hazard.  They  williii, 
sacrificed  social  ties,  property,  political  position,  and  office 
the  cause  of  the  Union,  for  which  they  were  hated  and  p 
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scribed  by  the  zealots  of  war;  and  yet  the  war  was  scarcely 
over,  and  civil  order  had  hardly  been  re-established,  until  they 
became  objects  of  suspicion  by  military  tyrants  and  lawless 
partisans  on  the  other  side,  whose  minds  were  too  small  to  take 
the  measure  of  tlieir  great  souls  or  appreciate  loyalty  to  con- 
viction at  the  sacrifice  of  pecuniar}^  interest. 

Colonel  Netherland  approved  President  eTohnson's  efforts  to 
restore  the  Union,  and  really  hoped,  I  think,  to  see  a  restoration 
of  the  old  Union  party  in  the  South.  And  though,  after  the  war, 
he  acted  till  his  death  with  the  Democratic  party,  yet  I  verily 
believe  he  was  a  Harry  Clay  Whig  to  his  latest  breath. 

In  1870  he  was  chosen  from  Hawkins  County  as  a  member  of 
the  Constitutional  Convention,  and  his  votes  and  speeches 
therein  were  consistent  with  the  conservative  character  of  his 
mind  and  life.  This  was  his  last  public  service,  lie  continued 
in  general  law  practice  for  about  ten  years  longer,  when,  by  a 
fall  from  a  horse,  he  was  disabled  from  circuit-riding.  The  re- 
maining years  of  his  life  he  spent  at  home,  occasionally  api>ear- 
ing  in  important  trials  after  he  was  unable  to  stand  and  was 
compelled  to  address  the  juries  from  his  chair.  He  departed 
this  life  October  4,  1887,  in  the  eightieth  year  of  his  age,  leav- 
ing surviving  only  two  of  his  six  children,  Mrs.  Carrick  W. 
Heiskell,  of  Memphis,  and  Mrs.  Joseph  C.  Stamps,  of  Rogers- 
ville,  but  leaving  a  hpst  of  friends  whom  lie  had  grappled  to 
his  soul  with  hooks  of  steel,  and  who  testified  their  friendship 
by  attending  numerously  the  bar  meetings  held  in  his  circuit, 
and  expressing  their  sorrow  at  his  departure. 

Colonel  N'etherland's  life  was  not  that  of  the  hero  or  the 
martyr.  He  was  not  an  ambitious  leader  nor  a  militant  re- 
former. No  great  act,  or  series  of  acts,  rendered  his  life  famous 
or  his  name  illustrious.  But  his  whole  life  was  marked  by  a 
nobility  of  conduct,  a  dignity  of  demeanor,  a  courtesy  of  bear- 
ing, an  exquisite  bonhomie^  and  a  magnanimous  manhood, 
for  which  his  friends  delight  to  cherish  his  memory. 

He  possessed  the  qualities  of  genuine  statesmanship,  but  he 
was  too  thoroughly  a  gentleman  to  achieve  distinction  in  poli- 
tics. Tried  by  ordinary  standards,  he  was  perhaps  an  ordinary 
lawyer.  His  knowledge  of  the  law  was  neither  extensive  nor 
accurate,  and  yet  he  was  so  rich  in  saving  common  sense,  so 
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loving  of  justice,  and  so  full  of  legal  intuition  that  he  ra 
made  a  mistake.  And  woe  to  the  lawyer  who  read  a  case  i 
might  be  turned  against  him.  In  his  hands  it  became  the  ^ 
boomerang  of  blood.  He  practiced  in  a  larger  circuit  than 
other  lawyer  in  East  Tennessee,  and  yet  I  never  saw  liim  be 
the  Supreme  Court.  He  rarely  prepared  pleadings  even  i 
court  of  law,  and  he  went  into  the  Chancery  Court  as  a 
ventures  into  the  water.  His  circuit  extended  in  the  coui 
along  the  Virginia  line  from  White  Top  and  old  Roan  to  C 
berland  Gap  and  beyond — more  than  a  hundred  miles  in  ler 
— and  yet  I  never  saw  him  going  to  or  from  a  court  by  raih 
He  was  a  horseman,  a  veritable  knight  of  the  saddle.  He 
a  horse  with  the  security  of  a  dragoon  and  the  grace  of  a  gall 
In  a  day's  ride  he  was  three-fourths  of  the  time  in  the  lead; 
such  was  always  the  quality  of  steed  and  rider  that  his  righ 
be  there  was  seldom  challenged.  What  he  would  have  don 
a  livery  or  borrowed  horse  I  cannot  conjecture.  He  alv 
rode  his  own,  and  had  him  in  good  condition.  He  belit 
with  the  Arabs  that  it  was  profane  to  collar  his  saddle  he 
and  often  have  I  heard  him  say :  '*  I  wouldn'tgetoft*  William,' 
favorite  old  gray,  "  to  take  a  seat  in  a  iirst-class  car."  And  1 
through  eight  or  nine  counties,  from  Johnson  to  Grainger 
rode  the  circuit,  practicing  only  before  juries  and  the  Cir 
Court.  He  was  pleasing  and  entertaining  wherever  he  w 
bearing  with  him  an  atmosphere  of  happiness  and  joy, 
leaving  behind  him,  even  for  the  vanquished,  a  salve  of  hii 
and  a  poultice  of  anecdote  that  never  failed  to  lessen  the  s 
of  defeat. 

With  the  people  and  the  bar  he  was  known  as  a  jury  law; 
and,  whatever  might  have  been  his  excellence  in  any  o 
field,  he  will  be  remembered  only  as  a  jury  lawyer.  Indee 
doubt  if  he  wished  to  be  otherwise  remembered.  I  recall  i 
on  one  of  our  last  rides  together  he  said:  "I  was  offeree 
ambassadorship  to  South  x\merica  by  President  Johnson,  b 
declined  it.  What  do  I  want  to  leave  my  country  for?  ^ 
talk  to  me  about  running  for  Congress.  Suppose  I  could 
elected  :  why  should  I  want  to  go  there  ?  I  will  not  be  a  ( 
didate  for  any  office ;  I  wish  to  spend  the  rest  of  my  life  pi 
ticing  law  among   my  old   friends  and   acquaintances  in 
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uiountaius.  I  would  rather  ride  the  circuit  of  the  First  Dis- 
trict than  to  go  to  Washington,  Bolivia,  or  Peru/'  And  no 
wonder;  for  here  at  home  at  the  bar  he  was  before  the  juries 
of  the  country  without  a  peer — almost  without  a  rival ;  and  he 
chose  well  to  follow  to  the  end  the  vocation  he  had  so  happily 
chosen  in  early  manhood,  and  so  successfully  followed  for  half 
a  century. 

Though  rarely  employing  the  sublime  in  oratory,  his  soul 
was  deeply  stirred  by  contemplation  of  the  noble,  the  grand, 
and  the  sublime  in  nature  and  art.  Especially  was  he  thrilled 
br  eifective  descriptive  scenes  and  events,  sacred  or  profane ; 
and  in  conversation  he  was  wont  to  quote  from  Scott,  Byron, 
AV^atts,  and  Burns  verses  and  passages  suggested  by  the  occa- 
sion or  surroundings.  Pasping  a  worshiping  congregation  one 
Sunday,  ayd  approaching  a  ford  of  the  Watauga,  roaring  and 
swollen,  we  met  people  fording  the  river,  and  saw  others  com- 
ing in  the  same  direction  to  attend  church.  "  Some  of  the  old 
church  hymns  are  grand,"  said  he : 

"One  army  of  the  living  CJod, 
To  thy  behests  we  bow  ; 
Part  of  the  host  have  crossed  the  flood, 
And  part  are  crossing  now. 

"Sweet  fields  beyond  the  swelling  flood 

Stand  dressed  in  living  green  ; 

Thus  to  the  Jews  old  Canaan  stood, 

While  Jordan  rolled  between." 

And  then,  as  though  exultant,  he  spurred  on  to  the  ford,  and, 
striking  the  rapid  stream  at  a  running  walk,  "  Old  Bill ''  breasted 
the  current  stoutly,  as  if  infected  with  the  humor  of  his  rider, 
and  bore  him  swiftly  and  safely  across  the  stream.  Then  pat- 
ting the  old  horse's  neck,  he  said:  "Ah,  William,  they  can't 
beat  you  !  You're  better'n  a  boat."  And  the  horse  seemed  as 
proud  as  the  rider. 

Byron's  "Destruction  of  Sennacherib"  and  llalleck's  "Marco 
Bozzaris"  were  among  his  favorites.  But  he  oftener  referred 
to  and  quoted  Scott's  "Lady  of  the  Lake"  and  "Marmion" 
as  appropriate  for  description  of  our  mountain  scenery  and 
the  warfare  and  contests  of  our  people. 

Any  ludicrous  incident  or  suggestion,  even  in  the  most  seri- 
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OU8  movement  and  dilemma,  never  escaped  his  remark.  Sucl 
him,  was  the  list-shaking  at  Douglass  by  Lord  Marmiou  a1 
he  had  "dashed  the  rowels  in  his  steed"  and  got  full  a  h 
dred  yards  away  from  the  proud  Angus,  with  the  broad  cas 
moat  between  them. 

But  none  of  the  poets,  not  all  of  them  together  indeed,  i 
half  the  attraction  for  him  that  Robert  Burns  possess 
Ilim  he  read  and  quoted,  not  so  much  for  the  sublime,  thoi 
in  "  The  Cotter's  Saturday  Night "  and  "  To  Mary  in  Heav( 
he  found  the  loftiest  of  sentiments,  but  for  wit,  humor,  patl 
and  "  good  hard  sense,"  of  which  he  found  in  him  a  never-i 
ing  stream.  He  had  familiarized  himself  with  the  old  Sec 
dialect,  without  knowledge  of  which  Burns  is  a  sealed  be 
and  his  intimate  acquaintance  with  all  of  Burns'  finer  stai 
and  passages  enabled  him,  in  argument  and  conversation, 
refer  to  and  quote  them  with  rare  appropriateness  and  efl 
The  Holy  Bible,  however,  was  the  source  on  which  he  oftei 
drew  for  impressive  rhetorical  effect.  Here  he  found  mi 
phor,  simile,  illustration,  and  precedent.  In  private  pockel 
my  old  portfolio  I  have  preserved  an  unfolded  foolscap  sh 
on  two  pages  of  which,  in  the  tremulous  handwriting  of 
old  friend,  is  an  outline  of  argument  in  a  famous  arson  ci 
of  which  I  copy  head  *'  nine  "  only : 

9.   r»ifference  in  minutia;  as  to  tracks. 

Ans, — Inscription  on  the  cross. 
"This  is  Jesus,  the  King  of  the  Jews."     Mat.  27  :  37. 
**  King  of  the  Jews."     Mark  15  :  26. 
**This  is  the  King  of  the  Jews."     Luke  23 :  38. 
•*  Jesus  of  Nazareth,  the  King  of  the  Jews."     John  19  :  19. 

And  no  one  could  use  more  astutely  or  ettectivelj^  than 
this  illustration  of  the  force  of  substantial  agreement  and  i 
cumstantial  variety  in  the  testimony  of  witnesses  of  truth. 

In  a  trial  where  the  evidence  of  a  fallen  woman  had  h 
impeached  by  men  with  big  necks  and  bloated  faces,  I  re( 
with  what  telling  effect  upon  the  jury  and  the  audience 
answered  the  impeachment,  rescued  his  witness,  and  won 
case  by  rehearsing  the  whole  story  of  the  Magdalene,  emp 
sizing  the  guilty  slipping  away  of  the  Pharisees,  when  invi 
to  punish  her,  and  then  turning  upon  the  abashed  accusers  t 
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I'xclainiing  with  retributive  pathos,  "  Let  Inm  that  is  without 
nil!  first  cast  a  stone  at  her/' 

III  similiar  cases,  wherein  was  needed  vindication  or  excuse 
for  a  woman  and  vengeance  for  a  man,  he  was  wont  to  read  or 
repeat  the  story  of  David,  Uriah,  and  Bathsheba,  and  rarely  did 
he  fail  of  a  fatal  shot,  when  after  telling  the  tale  of  the  little 
ewe  lamb,  and  repeating  in  husky,  quavering  voice  the  judg- 
ment of  King  David :  "  The  man  tliat  hath  done  this  thing  shall 
surely  die;  and  he  shall  restore  the  lamb  fourfold,  because  he 
did  this  thing,  and  because  he  had  no  pity ; "  he  paused,  cleared 
his  throat,  turned  upon  the  party  at  the  bar,  and  pointing  his 
dexter  forefinger  at  the  now  fearful  face,  he  spoke  with  voice 
of  doom  the  words  of  old  Nathan  :  "Thou  art  the  man/' 

And  thus,  with  Bible  incident,  from  the  self-exculpatory  re- 
sponse of  Adam  in  the  garden  to  the  cock-crowing  denial  of 
his  Lord  by  Peter,  would  he  illustrate  and  emphasize  human 
frailty  and  foible.  Decades  of  law  practice  had  thoroughly 
convinced  him  of  the  truth  of  Burns'  saying — 

'*  Mankind  is  unco  weak, 
And  little  to  be  trusted." 

And  so  he  was  ever  ready  to  frame  an  excuse  for  their  short- 
comings, especially  those  of  the  weaker  sex.  Often  he  quoted 
Burns'  verses: 

**Thcn  gently  scan  your  brother  man, 
Still  gentler  sister  woman, 
And  if  they  gae  a  kenny  wrang, 
To  step  aside  is  human. 

**Then  at  the  balance  let's  be  mute ; 
We  never  can  adjust  it. 
What's  done  we  partly  may  compute, 
But  know  not  what's  resisted." 

And,  when  appropriate,  he  would  add  those  other  lines  from 
Burns'  sermon  : 

**But  when  on  life  you're  tempest  tost, 
A  conscience  but  a  canker, 
A  correspondence  fixed  wi'  heaven 
Is  sure  a  noble  anchor." 

I  never  knew  him  to  deal  in  harsh  invective  or  truculent 
denunciation ;  but  he  was  master  of  quiet  irony  and  stinging 
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satire.  He  never  beat  his  antagonist  with  a  bludgeon;  but. 
with  the  sljarpest  blade  and  finest  pincers,  he  would  gently 
raise  the  cuticle  and  strip  it  from  the  subject  with  the  skill  ot" 
an  anatomical  professor,  leaving  him  literally  flayed  alive.  He 
was  never  boisterous  or  cruel.  He  used  all  gently;  suite^i 
the  action  to  the  word,  the  word  to  the  action ;  was  never  ?;<///- 
apropos^  but  always  en  rapport ;  and,  whether  at  short  or  long 
range,  he  never  missed  his  mark,  never  tailed  to  bring  down 
the  game — his  opponent  or  the  jury. 

So  happily  and  etiectively  did  he  apply  the  law  or  testimony 
at  a  pivotal  point  by  appropriate  anecdote,  that  he  became  pro- 
verbial for  this  method  of  speech ;  and  many  a  tale  which  he 
thus  used  in  his  speeches  have  gained  national  notoriety,  and 
will  be  current  as  long  as  greenbacks  and  water.  In  this,  a^^ 
perha}»s  in  some  other  particulars,  he  was  the  Lincoln  of  Ten- 
nessee; and  to  him,  doubtless,  as  to  Mr.  Lincoln,  are  attribute<l, 
in  East  Tennessee,  many  a  foundling  story,  of  whose  birth  he 
was  entirely  innocent.  The  following  one  I  can  vouch  for  as 
surely  legitimate : 

He  was  prosecuting  a  case  to  recover  on  a  physician's 
account  for  services,  and  the  defense  was  urged,  with  much 
proof  and  ]>lausibility,  that  the  defendant  had  paid  the  doctor 
f/fuinft(ni  lacru'd,  and  the  claim  was  exorbitant.  I  shall  never 
forget  the  reply  nor  its  triumphant  etfect  on  the  jury : 

"  (gentlemen,  every  man  should  have  pa}'  for  his  services  ac- 
cording to  his  deserts.  The  qualities  of  a  family  physician  are 
among  the  very  highest.  Besides  his  learning  and  his  experi- 
ence, he  ought  to  be  a  thorough  gentleman.  You  don't  want 
any  other  sort  to  come  into  your  family  and  know  your  family 
secrets.  Such  a  man  ought  to  have  good  pay;  not  wages  such 
as  you  pay  a  farm-hand  or  a  carpenter,  but  fees  such  as  will 
support  a  gentlenmn.  Now,  Dr.  F.  is  such  a  gentleman,  of 
course,  or  Mr.  W.  would  never  have  called  him  into  his  family: 
a  good  doctor,  too,  no  doubt,  as  many  of  you  know ;  and  this 
higgling  over  paying  him  his  bill  reminds  me  of  the  man  who 
went  to  the  new  dentist  to  have  his  aching  tooth  pulled.  The 
office  was  nicely  furnished  with  carpet  and  sofa  and  picture? 
and  large,  soft-seated,  movable  chair,  with  plush  cover,  and 
every  thing  nice.     Into  the  chair  he  went — his  tooth  aching  as 
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only  a  tooth  can.  The  dentist  asked  him  which  one  it  was; 
took  out  of  his  hundred-doUar  case  of  instruments  a  fine  pair 
of  forceps,  and  before  the  patient  supposed  him  ready  to  begin 
pulling,  had  the  molar  out,  and  held  it  before  his  astonished 
eyes.     Thrusting  his  skeptical  tongue  into  the  vacuum,  he  said  : 

*  Why!  it's  out!  ain't  it?  That  beats  any  thing  I  ever  saw. 
How  much  is  your  charge  for  that?'  'Onlj'^  a  dollar,'  said  the 
dentist.  'What  I  a  dollar?  Whew-w-w-w!'  'Yes;  that's  the 
usuarprice.'  *  Why,'  replied  the  man,  relieved  of  the  pain  and 
tlie  cause  of  it,  too,  but  higgling — as  these  gentlemen  do  now — 

*  Why,  I've  had  the  blacksmith  pull  teeth  for  me;  and  he'd 
take  a  great  big  pair  of  pincers,  and  pull  me  around  for  a  half 
an  hour,  and  jam  me  over  the  anvil-block  and  against  the  vi«e- 
bench,  and  wear  us  both  out;  and  he  never  charged  but  a 
<iuarter.' "     The  jury  gave  verdict  for  the  doctor's  claim  in  full. 

Numerous  illustrations  of  his  captivating  address  are  current 
in  every  county  of  his  old  circuit,  and  every  one  of  them  de- 
serves publication.  The  limits  of  this  sketch,  how^ever,  allow 
me  but  a  few,  and  they  must  be  brief. 

Shortly  after  marriage  he  went,  a  stranger,  to  Claiborne  Cir- 
cuit Court  to  attend  to  the  cases  of  his  father-in-law,  John  A. 
McKinney,  an  Irish  immigrant  lawyer  of  learning  and  distinc- 
tion in  those  days,  and  to  represent  him  on  the  trial  whenever 
requested  by  his  clients. 

The  most  urgent  and  interesting  case  was  a  penal  action 
against  a  very  thrifty  miller  for  taking  unlawful  tolls.  Colonel 
Sneed,  a  bold  and  dashing  lawyer,  was  prosecuting  the  ease, 
and  a  continuance  was  refused.  Sizing  up  young  Netherland, 
the  old  miller  said:  "I'll  risk  you;"  and  the  trial  began.  It 
]»roved  a  close  and  sharply  contested  case.  Sneed  pressed  it 
with  all  the  ardor  of  his  zealous  nature,  both  in  proof  and  argu- 
ment. Netherland  felt  that  he  was  himself  on  trial.  This  was 
his  initial  case  in  the  county,  and  it  put  him  to  his  mettle. 
During  a  pause  in  his  address  to  the  jury,  the  old  miller  had 
slipped  a  shilling  into  his  vest  pocket,  as  earnest  of  his  appre- 
ciation of  his  speech,  and  when,  after  closing  a  masterly  speech 
witli  a  stirring  aY)peal  against  the  danger  of  following  a  sus- 
picion into  legal  condemnation,  Xetherland  had  taken  his  seat, 
the  old  miller,  with  a  delighted  face  repeated  the  shilling  dose, 


Digitized  by  VjOOQ IC 


246  Proceedings  of  the 

unknown  to  his  young  attorney,  but  to  the  amusement  of  1 
spectators.  The  withering  invective  and  tiery  denunciation 
("olonel  Sneed  soon  disturbed  his  serenity,  however,  and  he  1 
gan  whispering  answers  into  Xetherland's  ear  with  increasi 
loudness,  until,  when  Sneed  had  concluded,  he  was  seen 
reach  into  the  deei)  i)oeket  of  his  deer-skin  jacket,  and  wi 
drawing  a  half  dollar  with  his  ]>alsied  hand,  to  place  it  in  1 
pocket  of  young  Xetherland,  and  was  heard  by  all  within  1 
bar,  in  trembling  voice,  to  say:  "  What!  hain't  you  got  to  U 
no  moreV  Ilyar,  take  this  half  dollar  and  talk  some  nio 
The  Lord  knows  I  jus'  naterly  love  to  hyar  you  talk/' 

In  the  same  county  lived  and  nourished  for  years  Wal 
K.  Evans,  Es(p,  an  old  common  law  and  land  lawyer,  higl 
esteemed  for  liis  accurate  learning,  but  noted  for  his  ^carel 
personal  habits,  and  familiarly  called  '*  Wat  Evans."  In  a  cj 
where  he  and  Colonel  Xetherland  were,  as  usual,  adversely 
rayed,  Evans,  with  much  earnestness  and  eftect,  had  wan 
the  jury  against  a  well-dressed  witness  with  a  silk  hat,  whi 
he  said  Colonel  Xetherland  would  have  them  believe  in  pref 
ence  to  the  half-dozen  opposing  witnesses,  who  were  dressed 
home-spun,  and  soiled  with  the  dust  of  labor.  Quick  to  av 
the  force  of  such  an  attack,  Colonel  Xetherland  resorted 
personal  reminiscence  and  episode,  recounting  how,  for  a  qu 
ter  of  a  century,  he  and  Evans  had  practiced  law  togeth( 
had  grown  up  as  lawyers  together;  had  often  been  allied,! 
oftener  opposed,  in  the  same  cause;  had  given  and  taken  bio 
upon  blows.  *'And  yet,"  said  the  Colonel,  "in  all  that  ti 
we  never  fell  out  or  passed  a  harsh  word."  Evans,  who  1 
been  nodding  assent,  could  no  longer  restrain  his  warm  We 
heart  and  quick  tongue,  and  began  chiming  in  with  the  speec 
*'  That  is  so,  John  ;  never  had  a  hard  word  in  our  lives."  '*  ^ 
always  have  been  true  friends,"  continued  Xetherland.  ''Tl 
we  have,  John,  always,"  declared  Evans.  "And  yet,  gent 
men  of  the  jury,  look  at  him!  Xever  has  his  hair  coml 
[out  came  old  AVat's  pocket-comb,"  and  at  his  unkempt  head 
went] ;  never  uses  a  handkerchief,  as  you  know,  but  alwf 
wipes  his  nose  on  his  sleeves,  until —  [and  AVat  began  looking 
his  encrusted  sleeves]  Look  at  them  !  he  cannot  tell  the  ori 
nul  color  or  iiber."     Wat,  cornered,  was  about  to  counter,  I 
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Xetherland  pressed  on  :  ''And  yet,  gentlemen,  after  all  I  have 
l>orne  with  Wat  Evans  and  his  dirt  for  nearly  thirty  years  with- 
out breaking  friendsliip,  he  would  have  \'ou  believe  that  I  like 
a  man  because  of  his  clothes,  and  turn  my  back  upon  liim  when 
he  is  dirty."  Evans  joined  heartily  in  the  general  laugli  that 
ensued;  and  the  cloud  of  prejudice  against  Netlierland's  cause 
was  instantly  dispelled,  and  the  way  opened  for  argument. 

During  his  gubernatorial  canvass,  when  at  Dover,  tliere  oc- 
curred an  incident  well  illustrating  Colonel  Xetherland's  ad- 
dress and  skill  in  avoiding  rough  corners.  Governor  Harris 
was  making  a  very  aggressive  campaign,  employing  his  great 
powers  with  all  earnestness  and  zeal.  Ilis  argument  had  grown 
with  the  canvass,  and  his  speeches  were  masterly  presentations 
of  the  views  of  his  party,  lie  often  used  the  Soeratic  method 
of  argument,  and  had  formulated  a  series  of  questions,  which 
he  had  begun  to  propound  to  his  opponent  so  persistently  that 
they  could  not  well  be  ignored.  In  Colonel  Xetherland's  lan- 
guage :  "  They. were  mighty  hard  questions  ;  and  no  man  need 
want  to  answer.     I  did  not  try  to." 

At  Dover,  where  he  had  received  an  ovation  of  w^elcome  from 
his  friends,  who  were  largely  in  the  majority  in  the  county, 
G-overnor  Harris  was  unusually  pointed  and  persistent  in  his 
catechism,  and  his  friends  correspondingly  exhilarated  and  tri- 
umphant; and  there  was  much  anxiety  to  see  what  response 
this  tall,  prim,  starch  East  Tennessee  Whig  would  make  to  the 
doughty  champion  of  Democracy.  The  occasion  chanced  to 
furnish  a  way  to  the  ready  wit  of  Colonel  Netherland.  So  ve- 
hement had  been  Governor  Harris'  manner  of  speaking  that  he 
had  strained  his  vocal  chords,  and  a  cold  made  his  voice  very 
disagreeably  nasal  and  twangy  when  propounding,  in  his  shout- 
ing tones,  his  political  catechism  to  Colonel  Netherland.  The 
latter,  on  rising,  saluted  the  audience  with  a  clear  voice,  and, 
with  standing  collar  unwilted  and  unimpeachable,  instantly 
took  the  bull  by  the  horns.  '*  Fellow-citizens,"  said  lie,  "  I  am 
not  afraid  to  answer  Governor  Harris'  questions.  I  have  heard 
some  of  them  before,  and  some  are  new.  But  that  makes  no 
difference.  I  am  here  to  answer  for  myself  and  my  party  any 
questions  Governor  Harris  may  ask  properly.  But,  as  a  candi- 
date for  Governor,  I  am  entitled  to  respectful  treatment  and 
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consideration."  "  Most  certainly  you  are,"  said  the  Goveri 
rising  and  bowing  in  wilted  collar,  and  speaking  in  a  v 
hoarse  voice,  "  and  you  shall  have  it."  Noticing  the  rem 
with  a  nod  merel}',  Colonel  Netherland  continued  :  "  I  am 
used  to  being  hollered  at  in  the  face  by  a  man,  Governor  oi 
Governor,  talking  through  his  nose  in  such  a  way  that  you 
hardly  understand  him.  Up  in  my  country  we  do  not  call  1 
gentlemanly  conduct.  If  Governor  Harris  w411  just  step  ai 
and  blow  his  nose,  and  then  ask  his  questions  in  a  proper  v 
I  will  answer  them ;  but,  until  he  does,  I  shall  treat  then 
they  deserve."  The  roars  of  laughter  which  greeted  this  sa 
and  in  which  the  Governor  joined,  took  all  the  edge  off 
catechism  that  day,  and  put  the  crowd  in  excellent  humoi 
hear  the  Colonel's  praise  of  Whigs  and  Whiggery. 

Neither  reformer  nor  teetotaller.  Colonel  Netherland  enjo 
through  his  long  life  his  pipe  and  his  glass.  And  so  grac 
and  genial  and  temperate  was  he  witlial,  that,  even  in  a  ( 
sading  district  and  a  prohibition  era,  no  one  seemed  to  begru 
him  his  social  glass. 

Judge  Seth  J.  W.  Luckey  was,  even  in  ante  bellum  day: 
prohibitionist  and  a  total  abstainer,  and  amusing  stories  are 
lated  of  them  as  they  rode  circuit  together.  One  only  I  r 
recall:  Stopping  one  night  at  the  house  of  an  acquaintai 
they  had  laid  aside  their  wraps  and  were  warming  at  a  h 
open  fire,  when  their  landlord  appeared  with  "  peach  ; 
honey,"  and  presenting  them  to  Judge  Luckey,  said  :  "Ha^ 
leetle,  Jedge? "  "  No,  no ! "  said  the  judge,  in  such  sharp,  st 
voice  as  to  startle  '*niine  host."  **I  never  drink  the  sti: 
Turning  away  cowed,  and  looking  at  Colonel  Netherland  \a 
apologetic  tone,  the  landlord  said :  "  Maybe  you'll  take  a  lee 
Colonel."  The  response  was  in  a  clear  tone,  and  to  the  trie 
ened  host  quite  assuring:  "Yes,  my  friend,  I'll  drink  with  } 
1  am  not  afraid  to  take  a  dram."  And  Hashing  his  eye  at 
stern,  puritanical  face  of  Judge  Luckey,  with  merry  twinkk 
added:  "Some  people  can't  take  a  drink  and  go  along  j 
behave  themselves.  They  are  never  satisfied  till  they've 
drunk  and  done  some  devilment.  I'm  not  that  way,  Mr.  Sni 
ril  drink  with  you."  And  he  pledged  his  landlord's  healtl 
the  "peach  and  honey,"  while  the  cold,  classic  face  of  Ju( 
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Liickey  was  melted  into  a  ripple  of  merry  laughter  at  the  wittj' 
innuendo. 

I  may  not  pronounce  Colonel  Netherland  a  great  man  nor  a 
great  lawyer;  and  yet,  I  must  confess  that  the  nearer  I  ap- 
proached him  the  more  I  loved  him,  and  the  brighter  and  more 
captivating  was  he.  There  was  nothing  of  pretense  or  large 
profession  about  him.  He  was  plain,  simple,  unostentatious, 
and  yet  dignified,  graceful,  courtly  in  his  manner.  Xever  was 
man  more  sunny,  genial,  social,  and  delightful  than  he;  and 
yet,  no  one  ever  presumed  to  take  liberties  with  him  either  in 
speech  or  in  act.  There  was  a  natural  dignity  in  his  bearing 
that  forbade  familiarity  which  breeds  contempt.  He  was  the 
life  and  spirit  of  every  party.  His  animated  gaiety  of  conver- 
sation was  ever-flowing  and  irresistible.  His  fund  of  anecdote — 
piquant,  racy — was  inexhaustible,  and  no  man  was  a  better 
raconteur  than  he;  and  yet,  there  was  in  him  nothing  whatever 
of  the  clown  or  buffoon.  There  was  nothing  tragic  in  his 
make-up  or  his  manner.  He  was  a  pure  comedian  of  high  and 
lofty  type,  bubbling  over  at  all  times  with  wit  and  humor,  and 
filling  every  company  into  which  he  came  with  sunshine  and  joy. 

In  his  circuit  ride  his  companions  always  surrounded  him  to 
catch  the  sparkle  of  ever-flowing  merriment  in  his.  conversa- 
tion. Men  lingered  at  court  to  hear  him  examine  a  witness 
and  plead  a  case ;  and  at  the  fireside  lawyers  would  sit  night 
after  night,  till  the  wee  sma'  hours,  to  hear  him  relate  with  in- 
imitable manner  episodes  of  his  own  experience  and  amusing 
incidents  in  the  lives  of  others.  To  us  who  had  no  theaters  or 
plays,  he  was  at  once  Sothern  and  Joe  Jefferson,  Boccaccio  and 
Boucicault. 

He  was  an  unerring  judge  of  human  nature.  No  man,  I 
think,  was  better  versed  in  it  than  he.  To  an  intuition  uner- 
ring as  a  woman's  he  had  added  the  gathered  wisdom  of  experi- 
ence; and  one  of  the  secrets  of  his  remarkable  success  at  the 
bar,  I  am  sure,  was  the  fact  that  he  never  made  any  mistake  in 
his  judgment  of  men.  Especially  was  he  careful  never  to 
encounter  a  juror's  prejudice.  "Never  tread  on  a  corn  nor 
punch  a  sore  place,"  was  his  maxim. 

In  the  examination  of  witnesses  his  adage  was,  "  Let  well 
enough  alone."  This  lesson,  he  said,  he  had  learned  first  from 
17 
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Felix  Grundy,  and  his  entire  observation  through  life  had 
sured  him  that  it  was  one  of  the  most  useful  of  legal  max 
The  consequence  was,  he  did  not  cross-examine  much,  but  \v 
he  did,  he  rarely  failed  of  eliciting  some  facts  of  advantag 
his  side,  entangling  a  witness  in  hopeless  confusion  and  iii< 
sistency,  or  exposing  his  favor  or  partiality  so  as  thereby  to 
credit  or  weaken  his  statement.  A  dangerous  witness  to 
cause  he  once  disposed  of  as  follows:  "An't  you  the  brot 
in-law  of  this  defendant?"  ''Yes  sir,  I  am."  "Was  this 
dence  of  yours  gotten  up  by  him,  or  is  it  a  plan  of  your  ow 
"It  is  a  plan  of  my  own."     "Then  stand  aside,  sir." 

Such  was  his  tact  and  skill  in  cross-examining,  that  his  ii 
ciates  in  a  case  never  essayed  to  cross-examine  a  witness, 
his  presence  they  gave  way,  of  course,  just  as  nobility  yi 
precedence  to  royalty.  And  never  had  they  occasion  to  re 
their  obeisance. 

His  similes,  metaphors,  and  illustrations  were  all  homely 
suited  to  his  jury — drawn  either  from  the  Scriptures  or  f 
rural  life.  The  widow's  cruse  of  oil,  the  good  Samaritan, 
burning  bush,  Joseph's  coat,  a  w^et  sheep  shaking  his  head, 
gander  standing  on  one  foot,  the  old  sow  menacing  a  raid  ( 
corn-iield,  the  dinner-horn,  the  gaudy  peacock,  the  cack 
guinea,  the  humming  wheel,  and  the  baby-cradle  were  of 
quent  use  to  him  to  point  a  moral  or  adorn  a  tale,  to  lod] 
thought  or  clinch  an  argument.  And  yet  it  was  not  so  ni 
what  he  did  and  said  as  how  he  did  or  said  it  that  made  hir 
royal  in  the  court-room. 

The  erect  man,  the  pleasing,  winning  face,  the  merry  twii 
of  the  eye,  the  faultless  saying  of  just  the  right  thing  at 
the  right  time,  in  just  the  right  way,  no  man  can  describe; 
yet  none  of  us  who  saw  and  heard  tliese  things  can  ever  fo; 
them. 

Standing  scant  six  feet,  he  w^as  reckoned  for  a  tall  man ; 
at  times  in  speaking  he  seemed  to  tower  like  Saul  above 
fellows. 

While  outside  the  court-house, he  invariably  wore  the  re 
lation  silk  hat,  in  sunshine  and  storm,  in  good  and  bad  weati 
and  his  bearing  and  carriage  were  such  undoubtedly  as  to 
apparently  to  his  real  stature.      He  was  always  smooth  sha^ 
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His  forehead  was  high,  his  features  well  formed,  a  sliglitly 
Roman  though  sharp  nose  giving  strength  and  character  to  his 
face;  liis  small  gray  eyes,  when  lighted  up  with  liunior,  were 
irresistibly  inviting  and  pleasing;  yet,  with  voice  and  glance, 
have  I  seen  him  cow  and  corner  a  boasting  or  dodging  wit- 
ness in  a  moment,  and  lead  him  a  helpless  victim  at  the  chariot- 
wheel  of  truth. 

I  have  heard  more  eloquent  advocates,  I  have  seen  greater 
lawyers;  but  I  have  never  seen  a  man  who,  one  day  with  an- 
other through  the  year,  would  make  so  few  mistakes — so  suc- 
cessfalh'  examine  witnesses,  and  so  regularly  get  verdicts. 
In  talents  he  had  equals;  but  in  tact,  in  humor,  and  in  univer- 
sal human  sympathy  he  had  no  peer.  At  the  bar  he  was  polite 
and  pleasing;  respectful  toward  the  bench  and  his  equals;  cor- 
dial and  encouraging  toward  the  junior  members  of  the  bar. 

In  the  excitements  of  the  most  heated  contests  he  carefully 
avoided  rasping  and  unkind  personalities,  and  he  possessed 
the  rare  grace  of  so  charming  even  his  adversaries,  that  ofttimes 
they  enjoyed  his  triumphs  at  the  bar. 

All  these  traits  of  character  and  graces  of  manner  made 
Colonel  Xetherland  not  only  an  agreeable  companion  at  the 
bar,  but  the  very  idol  of  the  home-circle,  where  he  constantly 
dispensed  those  small,  sweet  courtesies  of  life  that  ever  make 
home  happy. 

Returning  from  court,  he  was  greeted  at  the  door  by  wife  and 
children,  pressing  to  receive  the  first  kiss  or  grasp  of  the  hand. 
One  would  take  the  saddle-pockets,  another  the  umbrella,  and 
yet  another  would  unwrap  the  leggings  he  invariably  wore  on 
his  travels,  and,  having  seated  him  in  the  great  arm-chair,  as 
many  clambered  upon  him  as  there  was  room  for,  while  the  rest 
stood  around  to  hear  the  pleasing  laugh  and  see  the  winning 
smile  of  the  loving  father.  No  home-circle  was  ever  brighter 
or  more  cheerful  than  his,  and  into  it  he  brought  nothing  but 
sunshine  and  happiness. 

To  the  entrancing  virtues  of  the  Epicurean  he  added  the  un- 
daunted fortitude  of  the  Stoic.  The  clouds  of  misfortune  that 
seemed  to  gather  around  his  declining  years  did  not  enshadow 
his  life,  but  were  dispersed  by  the  sunshine  of  his  own  sweet 
temper.    First  came  the  death  of  his  favorite  youngest  daughter 
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by  an  unlucky  fall  from  a  horse;  then  shortly  followed  his  own 
lifoken  hip  from  a  similar  accident;  then  the  death  of  his  oulv 
son ;  then  the  sacrifice  of  all  his  property  in  discharging  the 
debts  of  others;  and  lastly  the  death  of  his  wife — all  these 
within  a  space  of  a  few  short  years.  And  yet,  in  all  these  suf- 
ferings and  troubles  he  was  never  known  to  murmur  or  com- 
plain, but  preserved  throughout,  even  to  the  end,  that  same 
cheerful  manner  and  sunny  soul  which  had  ever  characterized 
his  life  and  made  him  an  optimist  of  optimists. 

I  recall  my  last  visit  after  all  these  misfortunes,  and  the  only 
complaint  I  heard  was  that  I  had  delayed  my  coming  so  long : 
and  the  only  tears  he  shed  were  those  of  joy  at  our  meeting. 
Quietly  and  serenely  he  approached  his  grave,  like  one  who 
"  wraps  the  drapery  of  his  couch  around  him  and  lies  down  to 
pleasant  dreams."  He  left  to  his  descendants  a  rich  legacy — the 
memory  that  he  lived  and  died  an  honest  man — and  to  the  bar 
of  East  Tennessee  the  heritage  of  a  name  that  will  endure  as 
the  synonym  of  high  professional  honor,  courteous  deportment, 
and  successful  legal  advocacy.  He  was  of  the  old  race  of  law- 
yers, now,  unhappily,  almost  extinct.  They  adorned  and 
charmed  the  horseback  and  stage-coach  period,  and  have  left 
the  world  far  richer  in  wisdom,  wit,  and  humor  by  their  having 
lived  in  it.  They  are  fast  passing  away,  never  to  return.  But, 
while  the  profession  continues  to  honor  the  achievements  of  its 
worthy  "members,  and  to  recount  the  lives  of  those  who  have 
shed  luster  upon  the  name  of  lawyer,  so  long  will  the  East 
Tennessee  bar  delight  to  recall  the  name,  recount  the  stories, 
and  rehearBc  tire  speeches  of  John  Xetherland — ^first  in  humor, 
first  in  tact,  and  first  in  the  hearts  of  his  brethren. 
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Judge  Wm.  C.  Folkes— His  Life  and  Character. 


L.  B.  McFarland. 


Since  our  last  meeting  together  one  of  our  worthiest,  best, 
and  best-beloved  members  has  passed  away — has  crossed  the 
river,  and  rests  in  the  shade  of  the  trees  beyond.  Judge 
William  C.  Folkes  died  at  Memphis  May  17, 1890. 

The  bar  of  Memphis  held  a  meeting,  passed  resolutions  of 
respect  and  condolence,  and  appointed  me  to  present  these  res- 
olutions to  this  body  and  ask  that  they  be  spread  upon  the 
minutes  of  this  meeting. 

William  C.  Folkes  was  born  in  Lynchburg,  Va.,  June  8, 1845. 
His  ancestry  were  English.  His  early  education  and  training 
were  of  the  best.  lie  joined  the  Confederate  army,  in  the 
Lynchburg  Battery,  in  1861 ;  was  severely  wounded  at  the  first 
battle  of  Manassas,  and  afterwards  lost  a  foot  at  Malvern  Hill. 
He,  however,  remained  in  the  service  until  the  war  ended.  He 
graduated  from  the  law  school  of  the  University  of  Virginia  in 
1866,  and  removed  to  Memphis  soon  afterward,  w^here  he  prac- 
ticed law  in  partnership  with  Judge  Archibald  and  Luke  E. 
Wright.  He  married  Miss  Mary  Wright,  daughter  of  eJudge 
A.  Wright,  in  1869.  He  was  elected  to  a  judgeship  of  the  Su- 
preme Court  in  1886,  and  was  a  member  of  this  court  when  he 
died. 

These  are,  in  brief,  the  prominent  facts  of  liis  life.  Thus  the 
cold  chronicler  would  write  and  stop.  But  there  was  much 
more  in  this  brief  life  of  forty-five  years  than  is  thus  told  ; 
more  of  toil,  of  ambition,  honor,  of  joy  and  sorrow,  of  happi- 
ness and  suffering,  than  are  usual  to  such  brief  years.  I  wish, 
however,  first  to  speak  of  him  as  one  of  a  class  of  young  men 
that  belonged  to  the  South  in  1861. 

The  power  of  heredity,  and  the  influence  of  climate,  food, 
and  soils  upon  the  character  of  men  is  an  e8tal)li8hed  thesis  of 
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science.     These,  with  the  impress  of  an  age's  moralitj',   the 
advantages  of  education  and  fortune,  the  civilization  of  a  par- 
ticular era,  shape  and  mold  men  to  physical  and  intellectual 
worth  and  greatness.     It  is  also  equally  well  established  that 
the  tendency  is  to  harmony  of  human  types  along  east  and 
west  isothermal  lines.     That,  unless  marked  topographical  and 
race   difterentiations   intervene,  the  same   characteristics  will 
mark  the  men  of  Texas  that  appear  in  the  men  of  California. 
These  elements,  then,   of  heredity,   climate,   soil,   and   social 
economy  had  united  in  the  growth  of  a  race  of  young  men  iu 
the  South,  from  Maryland  to  Florida,  and  westward  to  the  Rio 
Grande,  immediately  preceding  the  civil  war,  whose  superior, 
physically,  intellectually,  and   morally,  the  world  had  never 
seen.     I  know  that  some  foreign  and  northern  writers,  political 
economists,  and  pseudo-philosophers  assert  that  religious  free- 
dom was  the  motive  of  the  northern  settlement,  while  greed  of 
gold  w^as  that  which  populated  Virginia  and  the  Carolinas,  and 
from  this  argue  a  nobler  race  of  men  for  the  North. 

Mr.  Draper  says  :  "  The  settlement  of  the  South  was  inspired 
by  material  interests;  that  of  the  North  by  ideas.  *  *  * 
Aristocratic  influence  was  the  motive  power  of  southern  im- 
migration ;  it  sought  material  profit  in  tobacco  and  land  spec- 
ulation." 

It  is  not  appropriate  here  and  now  to  attempt  comparison  of 
sections,  nor  depreciate  the  worth  and  greatness  of  any  portion 
of  our  people.  We  only  assert  that  the  early  settlers  of  the 
South,  the  ancestors  of  our  southern  youth,  brought  with  them 
the  physical  and  mental  characteristics  of  a  high  order  of 
humanity  and  civilization.  They  brought  with  them  lofty 
ideas  of  the  rights  of  men  and  man's  relation  to  God.  In  the 
face  of  obstacles  that  would  have  deterred  a  less  hardy  race, 
they  subdued  a  wilderness,  conquered  the  warlike  inhabitants, 
and  assisted  in  the  establishment  of  an  empire.  They  rebelled 
against  the  parental  tyrrany  of  England,  and  the  sons  of 
Hampden  and  Sydney  successfully  fought  the  first  revolution. 
Their  sons  and  daughters  then  addressed  themselves  to  the 
extension  of  this  territory,  the  perfection  of  constitutional 
government,  and  the  upbuilding  of  their  private  and  family 
Ibrtunes.     The  South  was  like  the  garden  of  Adonis,  "bios- 
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soined  one  day  and  bore  fruit  the  next."  That  tliey  had  suc- 
ceeded beyond  the  dreams  of  Raleigh  or  the  ambition  of  Bal- 
timore, the  population,  the  wealth,  and  the  culture  of  the  South 
in  1861  attest. 

I  wish  the  limits  of  this  hour  would  permit  me  to  sketch  the 
condition  of  the  South  at  this  period — its  material  wealth,  its  po- 
litical economy,  its  social  organization,  the  influence  of  slavery 
upon  this  people,  and  particularly  the  habits  of  its  young  men. 
Whatever  may  have  been  the  influence  of  slavery  upon  the  mate- 
rial growth  of  the  South,  and  whatever  may  have  been  its  evils, 
there  were  certainly  a  comp>en8ating  effect  in  the  production  of  a 
society  the  highest  and  most  delightful.  The  well-to-do,  includ- 
ing slave-owning,  society  of  the  South  had  no  superior.  It  was 
an  aristocracy  that  fostered  and  cultivated  the  noblest  sentiments 
of  humanity — culture,  independence,  courage,  and  knightly  cour- 
tesy among  men ;  grace,  beauty,  and  virtue  among  its  women. 
Its  hospitality  was  unbounded.  The  stately  homes  of  the 
James,  and  the  liomes  and  plantations  of  the  whole  South,  were 
scenes  of  elegant  hospitality.  Roman  riches  and  the  Roman 
villas  and  gardens  of  the  days  of  Cicero,  Atticus,  and  Lucullus 
were  not  more  famed  for  elegant  hospitality.  The  lives  of  the 
young  men  were  but  a  training  in  all  manly  arts,  all  noble  en- 
deavor. All  out-door  sports  and  manly  exercise  were  theirs. 
They  delighted  in  horses,  and  rode  like  centaurs.  The  ear  and 
eye,  accustomed  to  hunt  and  chase,  could  detect  the  rustle  of  a 
leaf  and  spy  ptarmigan  in  snow.  They  fished  with  skill,  and 
sw^an  like  Leander.  These  manly  exercises,  with  generous 
food  and  genial  but  liardy  climate,  resulted  in  fine  physical  per- 
fection. They  were,  as  a  class,  a  handsome  race  of  men.  They 
were  graduates  of  the  best  schools,  and  many  of  them  foreign 
alumni.  The  first  American  to  graduate  in  a  foreign  univer- 
sity was  a  Virginian.  While  born  and  trained  as  masters,  the 
parental  authority  of  the  race  taught  them  obedience  and  re- 
straint. Their  belief  in  the  rights  of  man  did  not  teach  them 
socialism,  nor  independence  of  thought  and  worship  in  relig- 
ion, skepticism  of  the  great  truths  of  Christianity.  They  were 
taught  that  "  valor  was  the  chiefest  virtue,  and  most  dignifies 
the  bearer."  They  were  near  enough  to  the  frontier  life  of 
their  fathers  and  to  the  Revolution  to  catch,  at  the  fireside. 
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stories  of  the  endurance,  the  skill,  and  the  bravery  of  those 
who  fought  Indians — of  how  Washington  commanded  aud 
Marion  rode.  King's  Mountain  and  Yorktown  were  to  them 
places  of  pilgrimage — the  graves  of  the  heroes  of  the  Revolu- 
tion were  around  them.  They  had  themselves  declaimed  in 
every  school-house  from  Richmond  to  Austin  the  fiery  and  pa- 
triotic words  of  Patrick  Henry. 

It  was  not  wonderful,  then,  that  when  the  South  was  to  be 
invaded — by  whom  they  did  not  care,  for  what  they  did  not 
stop  to  ask — her  youth  poured  out  from  every  school-house, 
college,  and  university  at  the  first  call  to  arms. 

The  log  school-houses  of  the  west,  Lebanon,  LaGrango, 
Chapel  Hill,  Lexington,  and  the  hundreds  of  others,  each  gave 
their  all  of  youth.  It  was  a  goodly  sight  to  see  these  hand- 
some boys  and  young  men,  full  of  courage,  ardor,  and  ambi- 
tion, come  and  ofter  themselves,  their  lives,  and  their  fortunes 
to  their  beloved  land. 

How  well  they  redeemed  the  offer  cannot  be  told.  Their 
endurance  in  the  cold  and  weary  marches  with  Jackson  in  the 
valley,  with  Bragg  in  Kentucky;  their  courage  at  Manassas, 
Richmond,  and  Chickamauga,  all  attest  that  this  heredity,  cli- 
mate, and  other  influences  had  made  a  race  of  heroes.  The 
story  of  Mars  Chan  is  a  true  epic  of  these  days. 

Returning  from  the  war,  these  young  men  addressed  them- 
selves to  the  repairing  of  their  own  broken  fortunes  and  to 
cementing  again  the  broken  Union. 

It  was  fortunate  for  the  whole  country  that  these  men  were 
of  just  the  race,  the  character,  and  the  wisdom  they  were. 
Being  vanquished  in  their  appeal  to  the  sword,  with  knightly 
courtesy  they  bowed  to  the  arbitrament,  and  cherished  nohate 
toward  the  conqueror.  Wise,  they  recognized  that  henceforth 
the  greatness  and  glory  of  the  whole  country  was  theirs.  Pa- 
triotic, they  acted  like  patriots. 

Had  they  been  less  wise  and  less  patriotic,  reconstruction 
acts  would  have  converted  them  into  exiles,  lazzaroni,  and  ban- 
dits. 

I  assert  that  to  the  endurance  and  the  patriotism  of  the 
Southern  youth  we  now  owe  most  of  our  united  strength  and 
prosperity. 
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III  this  outline  of  these  Southern  youths  we  have  but  sketched 
the  character  and  conduct  of  W.  C.  Folkes.  He  was  a  fine 
specimen  of  this  type  of  men.  The  climate  and  soil  and  gen- 
erous living  of  Virginia  molded  him  to  a  splendidly  developed 
manhood.  Blue  Ridge  and  Alleghany  gave  him  the  spirit  of 
Tell  and  Wallace.  Fair  haired,  six  feet  in  height,  well-propor- 
tioned, cultivated,  and  polished,  he  was  a  youth  to  swell  a 
father's  heart  w^ith  pride  and  fill  a  mother's  soul  with  joy. 

He  went  to  the  army  at  sixteen  with  the  rest.  He  endured 
the  fatigue  of  the  march,  the  privation  of  the  bivouac.  He 
watered  the  plains  of  the  second  Manassas  with  his  blood,  and 
upon  the  fire-crowned  height  of  Malvern  Hill  he  left  a  limb. 

The  war  ended,  and  he  returned  to  college  at  Chapel  Hill, 
N.  C,  and  graduated  with  honor,  and  then  graduated  at  the 
law  school  of  the  University  of  Virginia.  He  then  went  to 
Memphis,  and  began  the  practice  of  law  there. 

It  was  there  that  your  speaker  first  met  him.  Each  from  the 
Southern  army  and  the  law  school,  each  just  entering  the  same 
chosen  profession,  standing  with  our  lives  uncarved  before  us, 
we  were  at  once  thrown  together,  and  a  friendship  was  formed 
which  not  even  the  fierce  conflict  of  professional  duty  in  after 
years  disturbed — we  fought  as  enemies  and  supped  as  friends. 
Our  first  conflicts,  however,  were  not  in  the  court  with  real  cli- 
ents with  their  eyes  upon  us  and  actual  fees  in  the  distance. 
The  young  lawyers  of  Memphis  organized  a  moot-court  from 
1867  to  about  1870,  and  "Folkes,"  as  his  familiars  called  him, 
was  the  active  spirit  among  them.  They  were  young  athletes 
in  training,  thorough -b reds  in  practice,  and  the  cases  of  Smith 
v.  Jones  and  Doe  v.  Soe,  involving  untold  millions  and  magnifi- 
cent fees,  "  in  our  mind's  eye,  Horatio,"  were  fought  with  the 
same  research,  learning,  zeal,  and  eloquence  of  after  actual  law- 
suits. 

The  next  scene,  and  I  stood  with  him  when  he  plighted  his 
troth  to  her  who  was  henceforth  his  friend,  his  companion, 
wife;  whose  inspiration  cheered  him  to  all  noble  endeavor, 
and  whose  lips  wore  the  proudest  smile  when  honors  came  to 
her  lord ;  who  wiped  the  death  damp  from  his  brow,  and 
whose  agonized  farewell  and  whispered  words  of  faith  and 
courage  were  the  last  he  heard  from  the  fast  receding  shore  of 
this  world. 
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As  a  lawyer  he  was  studious,  even  laborious,  strong  in  attack, 
stubl)orn  in  defense.  His  client's  cause  was  his  own,  and  his 
zeal  for  the  client's  interest  was  only  restrained  by  his  nativt 
courtesy  and  gentlemanliness.  His  was  not  a  genius  that  flew 
with  ease  from  height  to  height,  but  the  sturdy  virility  that 
climbed  step  b}^  step  up  the  steep,  and  oft  with  torn  hands  ami 
tired  feet.  He  wrought  his  success  upon  the  anvil  of  circum- 
stance with  sturdy  blows  from  the  sledge-hammer  of  will.  He 
carved  his  life  in  honor  and  beauty  by  many  a  sharp  incision. 

In  1885  he  was  elected  President  of  this  Association,  and  Lis 
presidency  was  dignified  and  pleasant.  He  was  elected  one  of 
the  Judges  of  the  Supreme  Court  of  Tennessee  in  1886,  and 
was  a  member  of  this  court  at  his  death.  He  at  once  won  the 
confidence,  the  respect,  and  the  aftection  of  the  bar  of  the  State. 
The  circumstances  of  the  election  of  this  court  were  peculiar. 
The  dockets  of  the  court  were  overcrowded  with  unheard  casej*. 
The  law's  delay  was  a  calamitous  trutlu  The  clearing  of  this 
docket  by  some  new  method  of  procedure  became  the  necessity 
of  the  hour.  The  methods  were,  less  time  to  the  lawyer,  fewer 
and  shorter  written  opinions,  and  greater  labor  by  the  judges. 
They  addressed  themselves  to  this  herculean  task  with  fidelity 
and  persistence.  The  labor  they  performed  in  the  next  four 
years  w^as  prodigious.  Their  methods  and  conclusions  Lad 
some  critics,  especially  among  the  losing  lawyers  and  litigants, 
but  it  i^  an  open  question  if  these  very  methods,  this  very 
press  and  hurry  of  business,  did  not  attain  to  a  nearer  adminis- 
tration of  equal  justice  than  the  more  deliberate  and  studious 
decisions. 

Having  the  salient  facts  and  features  of  a  case  presented,  and 
having  no  time  to  search  for  precedents  amid  the  labyrinthian 
maze  of  former  decisions,  it  was  decided  more  in  accordance 
with  the  suggestion  of  right  and  equity  as  that  particular  case 
appeared.  It  was  the  French  administration  rather  than  the 
English.  De  Tocqueville's  comment  upon  the  American  law- 
yer and  judge  was:  "How  often  he  quoted  the  opinion  of 
others  ;  how  little  he  relied  upon  his  own  ! " 

The  dockets  were  cleared,  but  we  sincerely  believe  at  the 
cost  of  a  life.  Judge  Folkes,  laborious  in  method,  ambitious, 
conscientious,  and  keenly  alive  to  the  necessities  of  the  place 
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and  the  high  expectations  of  his  friends,  worked  with  an  assid- 
uity and  a  continuance,  t^uffering  at  the  same  time  from  his  lost 
limb,  that  was  painful.  He  knew  that  he  was  endangering  his 
life,  but  that  made  no  ditterence.  He  did  not  cease  from  toil 
until  just  before  the  end  of  the  last  term  of  his  court,  when 
exhausted  nature  could  stand  no  more,  and  he  went  home  to 
die  in  a  few  days.  Which  was  the  grander  instance  of  heroic 
devotion  and  self-sacrifice,  storming  the  heights  of  Malvern 
Ilill,  or  holding  the  helm  of  office  and  doing  the  patient  labor 
of  life,  knowing  all  the  while  that  the  waves  of  ill  health  were 
rising  higher  and  higher,  the  fires  of  consuming  disease  com- 
ing nearer  and  nearer? 

As  a  judge  his  opinions  were  characterized  by  a  thorougli 
understanding  of  the  case,  careful  research,  conscientious  re- 
sponsibility, strong  common  sense,  and  showing  familiarity 
with  rules  of  practice  and  principles  of  law.  His  written 
opinions  are  found  in  first,  second,  and  third  Pickle,  and  com- 
[»are  favorably  with  those  of  any  modern  bench.  Had  he  lived 
and  written  in  other  times,  his  life  and  work  would  have  stood 
out  more  prominently  and  been  more  marked.  Now  the  dif- 
fusion of  learning  is  so  complete,  and  greatness  is  so  common, 
nothing  but  phenomenal  genius  can  claim  precedence.  His 
worth  as  a  judge  lives  now^  in  the  archives  of  the  State.  The 
beauty  of  his  private  character,  the  loveliness  of  his  disposition, 
the  knightly  courtesy  of  his  manner,  live  in  the  heart  and 
memory  of  his  friends  and  family.  He  was  manly  but  gentle, 
brave  but  tender.  Noblesse  oblige  seemed  his  motto.  He  was 
by  birth  and  instinct  a  gentleman.  He  naturally  espoused  the 
eause  of  the  weak,  and  championed  innocence  and  suffering 
virtue.  His  manner  stood  in  the  presence  of  the  aged  and 
took  off  its  hat  to  woman.  His  life  was  guided  by  lofty  aim 
and  noble  ambition.  He  walked  his  way,  guided  not  V)y  the 
changing  beacon-lights  of  expediency,  but  by  the  fixed  and 
inmiutable  stars  of  truth  and  right.  He  was  a  Christian  in 
heart  and  practice,  a  consistent  member  of  the  Ejjiscopal 
Church.  He  was  a  boon  companion  ;  laughed  at  a  jest  and 
told  a  story  well.  Every  acquaintance  became  at  once  a  friend  ; 
and  a  friend  once,  a  friend  for  life.  Having  no  children  of  his 
own,  others  came  to  him  as  to  a  father,  and  the  most  embit- 
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tered  tears  and  unselfish  grief  at  his  bedside  and  his  grave  we:  * 
those  of  the  little  children  that  gathered  around,  half  eonsci<''> 
of  the  presence  of  death  and  its  awful  mystery. 

Then  comes  the  last  scene  of  all.     He  had  been  seriously  :?i   < 
for  only  a  few  days.     His  physician  told  him  he  must  die.     I: 
seemed  a  great  surprise  to  him.     Life  was  sweet,  and  to  him  i" 
seemed  that  life's  best  work  had  not  been  done;  but  there  w:.- 
no  faltering,  no  blanching  of  the  cheek.     His  race  before  hii.. 
had  courted  death  in  too  many  forms,  and  he  himself  had  nu* 
the  monster  too  often  to  be  appalled.     He  gathered  his  frien-i- 
around  him  and  bade  them  farewell.     To  one,  a  college  mutv. 
he  sent  word  to  come  to  him,  he  was  dying,  and  added:  *'Tt..; 
Tom  even  death  will  be  a  failure  if  he  is  not  present."     A  i'eu 
hours   of  suftering,  a  gasp,  and   then   the   agonized   sobs  •»! 
friends,  family,  wife,  tell  that  all  is  over.     He  was  borne  t«» 
beautiful  Elmwood,  and,  while  the  sun  was  sinking  to  rest  bv- 
hind  a  western  paradise  of  clouds,  amid  the  deepening  hush  or 
evening,  l)roken   only   by  the  mourners'  sigh  and   the  singK* 
wild-wood  note  of  a  thrush  that  sang  good-night  to  its  matt\ 
he  was  laid  to  rest  in  the  cool  grass  and  under  the  shade  of  the 
trees;  the  dead  to  rest  in  the  deepening  gloom,  the  living  t" 
go  away  with  a  deeper  darkness  into  life  again. 

He  had  solved  the  great  problem  of  life,  the  deeper  mystery 
of  death.  Like  children,  the  living  looked  into  his  face,  inti» 
the  open  grave,  and  up  to  the  skies,  and  asked  again,  as  tbev 
have  done  since  the  first  death,  what  it  all  means;  but  no  an- 
swer came.  And  yet  there  is  within  something  that  tells  u- 
that  all  does  not  die.  Things  material  may  perish  ;  the  monu- 
ments of  skill,  the  evidences  of  taste,  and  characteristics  <»f 
genius  fade,  but  the  worthy  creation  of  the  intellect,  the  graii'l 
inspirations  of  the  soul,  are  immortal.  Babylon  and  PersejH>- 
lis,  the  stately  columns  of  the  Coliseum,  and  the  sculptiiml 
pillars  of  the  Pantheon  all  crumble  to  ruins;  "the  spiiler 
weaves  his  web  in  the  imperial  palace,  and  the  owl  sings  lii? 
■solitary  watch-song  upon  the  towers  of  Apra«iah,"  but  the 
powers  of  Dionied,  the  sacrifice  of  Iphigenia,  the  philosophy 
of  Plato  and  Aristotle,  and  the  verses  of  Homer  were  immor- 
tal. Nothing  good  is  ever  lost.  A  great,  generous  thought,  n 
gallant  deed,  a  glorious  action,  a  loving  and  heroic  life  like 
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that  of  our  brother's,  cannot  entirely  die.  Truly,  as  Emerson 
says,  "  What  is  excellent,  as  God  lives,  is  permanent."  "  Dor- 
iittt  alifpiando;  moritur  nunquam.^^  We  may  not  accede  to  the 
philosophy  of  Socrates  or  the  reminiscence  of  Plato,  but  we  do 
helieve,  not  only  in  the  future  spiritual  life  as  taught  us  by 
revelation  and  by  the  inspirations  of  our  own  consciousness, 
but  also  in  the  conservation  and  enjoyment,  in  another  sphere, 
of  the  intellectual  acquirement  and  growth  of  this. 

**  When  coldness  wraps  this  suffering  clay, 
Ah !  whither  strays  the  immortal  mind  ? 
It  cannot  die,  it  cannot  stay, 

But  leaves  its  darkened  dust  behind." 

To  say  that  the  acquirements  of  men  made  in  this  life  perish 
is  to  deny  the  economy  of  nature,  the  conservation  of  good. 
If  this  be  true,  then  all  wisdom  is  folly,  and  the  pale  student 
that  scorns  delight  and  loves  laborious  days,  had  best  "  shut  the 
book,  and  sit  him  down  and  die." 
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Bills  Offere-d, 


Geo.  T.  Fry. 


A  HILL  to  be  entitled  **An  act  to  alter  and  amend  the  law  governing  the  lelat ion- 
ship  of  master  and  servant  in  the  State  of  Tennessee." 

Section  1.  Be  It  enacted  hy  the  General  Assembly  of  the  Stah  of 
Tennessee,  That  in  case  any  person  in  the  service  or  employ  of 
any  contractor,  company,  firm,  or  corporation,  other  than  a 
mnnicipal  corporation,  shall,  while  engaged  in  the  linfe  of  hi.s 
or  her  duty  or  employment,  and  without  carelessness,  negli- 
gence, or  fault  on  his  or  her  part,  but  by  the  carelessness,  neg'- 
ligence,  or  fault  of  a  co-employe  or  fellow-servant,  or  other 
agent  or  employe  or  servant  of  such  contractor,  company,  firm, 
or  corporation,  receive  any  personal  injury,  or  shall  be  killed, 
or  shall  receive  such  injury  or  injuries  that  he  or  she  die  there- 
from, the  contractor,  firm,  company,  or  corporation  shall  be 
liable  to  the  injured  person  for  the  full  amount  of  the  injury 
or  damage  sustained,  and  in  case  of  death,  or  of  death  as  result 
of  such  injury  or  injuries,  shall  be  liable  to  the  heirs  or  lawful 
representatives  of  such  deceased  person  to  the  full  extent  of 
the  value  of  the  life  of  the  deceased;  and  in  the  event  the  de- 
ceased shall  not  leave  wife,  husband,  child  or  children,  or  the 
descendants  of  child  or  children,  surviving,  the  father,  if  living, 
or  if  no  father  the  mother,  if  living,  shall  be  entitled  to  recover 
the  value  of  such  life.  It  is  the  purpose  of  this  act  to  hold  the 
principals  herein  named  to  a  strict  accountability  for  injury  to, 
or  for  the  death  of,  their  employes  when  such  injury  or  death 
is  the  result  of  carelessness,  negligence,  or  fault  on  the  part  oi 
fellow-servants  or  eo-emploj^es,  when  such  injury  or  death  is 
unmixed  with  carelessness,  negligence,  or  fault  on  the  part  of 
the  injured  or  deceased  employe. 

Sec.  2.  Be  it  farther  enacted.  That  this  act  repeals  conflicting 
laws,  and  shall  take  eftcct  from  and  after  its  passage,  the  public 
welfare  requiring  it. 
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A    151 LL  to  be  entitled  "An  act  to  amend  the  lien  laws  of  the  State  of  Tennessee." 

Section  1.  Be  it  enacted  by  the  General  Assembly  of  the  State 
"f  Tennessee^  That  attonieysL  at  law  shall   have  a  lien  on  all 
papers  and  money  of  their  clients,  in  their  possession,  for  serv- 
i<'es  rendered  to  them;  may  retain  said  papers  until  said  claims 
are  satistied,  and  may  apply  such  money  to  the  satisfaction  of 
said    claims.      Upon  suits,  judgments,  and  decrees  for  money 
they  shall  have  a  lien  superior  to  all   liens  except  tax-liens,  and 
no  person  shall  settle  or  satisfy  said  suit,  judgment,  or  decree 
until  the  lien  or  claim  of  the  attorney  for  his  fees  is  fully  sat- 
isfied; and  attorneys  at  law  shall   have   the  same   right  and 
power  over  said  suits,  judgments,  aiid  decrees  to  enforce  their 
liens  as  their  clients  had  or  may  have   for  the  amount  due 
thereon  to  them.     Upon  all  suits  for  the  recovery  of  real  or 
personal  property  or  money,  and  upon  all  judgments  or  decrees 
for  recovery  of  the  same,  attorneys  at  law  shall  have  a  lien  on  the 
property  or  money  recovered  for  their  fees  superior  to  all  liens 
hut  liens  for  taxes,  which  liens  shall  have  the  same  force  and 
ettect  as  judgments  at  common  law.     The  same  liens  which  are 
allowed  by  this  act  to  attorneys  at  law  who  are  employed  to 
sue  for  any  property  or  money,  upon  the  property  or  money 
recovered  shall  be  equally  allowed  to  attorneys  at  law  employed 
and  serving  in  defense  against  such  suits,  in  case  the  defense  is 
successful.     In  all  casea  where  money  has  been  brought  into 
court  by  the  service  of  an  attorney  at  law,  and  said  money  is 
by  the  judgment  of  the  court  applied  to  the  satisfaction  of  any 
older  claim  or  lien  than  the  particular  suit,  judgment,  or  process 
which  brought  said  fund  into  court,  it  shall  be  taxed  with  the 
lien  of   the  attorney  whose  service  brought  said  money  into 
court  to  the  amount  of  his  fees ;  and  only  the  net  balance,  after 
deducting  such  attorney's  fees,  shall  be  applied  to  such  older 
lien  or  claim.      The  lien  hereby  created  may  be  enforced  by 
said  attorneys  at  law,  or  their  lawful  representatives,  by  execu- 
tion, levy,  and  sale  as  upon  judgments  at  common  law. 

ISec.  2.  Be  it  further  enacted^    That  this  act  repeals  all  con- 
flicting laws. 
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Annual  Banquet. 

Lookout  Inn,  July  11,  1890. 


W.  P.  WASHBURN,  Toast  Master. 


TOASTS. 
I —The  Supreme  Court. 

A  princely  salary,  an  easy  life,  reversing  the  lower  courts,  and  pulverizing  a' 

least  half  the  bar  once  a  year;  the  only  drawback  to  this  bed  of  rose?  > 

that — long  as  it  seems  to  the  bar — eight  years  will  roll  by. 

Responded  to  by  J.  J.  Turner. 

2— The  Lower  Court. 

A  seat  of  misery  between  the  bar  and  the  Court  of  Appeals — *twixt  the  rlev  / 
and  the  deep  sea. 
Responded  to  by  Arthur  H.  Munford. 

3— Federal  and  State  Judiciary. 

**  Under  which  King  Bezonian  live  or  die.*' 
Responded  to  by  John  Ruhm. 

4 — Taxing  Costs. 

Responded  to  by  H.  M.  Doak. 

5— The  Bar  and  the  Supreme  Court. 

The  bar  hath  its  revenge  once  in  eight  years,  when  the  public  reverses-  the 
court ;  and  also  when  the  court  occasionally  relaxes  its  infallibility  ani 
reverses  itself. 
Responded  to  by  J.  B.  Heiskell. 

6— A  Legal  Paradox. 

Dc  minimh  lex  mm  curat — and  yet  the  best  things  are  done  up  in  the  smaller; 
parcels. 
Responded  to  by  H.  M.  Wiltse. 

7 — The  Briefless  Barrister. 

What's  a   lawyer  without    his    rations?     Cessante  ratione  adzfocoH  cfssat  ip' 
iiikocatus. 
Responded  to  by  J.  A.  Taylor. 

8— Our  Lady  Members. 

Responded  to  by  M.  T.  Bryan. 
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9— Our  Absent  Benefactors. 

The  man  who  writes  his  own  will, 

In  our  pockets  he  empties  his  till ; 
There's  no  friend  to  our  mill,  our  wish  to  fulBll, 

Like  the  man  who  writes  his  own  will. 
The  shyster  so  very  astute. 

And  every  conceited  galoot 
Who  wrangles  and  mangles  and  tangles, 

While  we  come  in  for  the  fruit. 
The  leg-is-la-tive  amateur. 

Who  seems  every  lawyer  to  fear. 
Is  a  very  specific,  of  suits  most  prolific, 

W^hen  he  gets  on  his  law-making  gear. 
To  railroads  and  every  invention, 

The  sources  of  modern  contention, 
May  they  sue  without  cease,  and  let  fees  increase, 

And  their  faults,  just  now,  we'll  not  mention. 
Responded  to  by  Wm.  M.  Baxter. 

10 — A  Sermon  to  Neophytes  on  Fees. 

An  upper  mill  and  lower  mill 
Fell  out  about  their  water ; 
To  war  they  went — that  is,  to  law — 
Resolved  to  give  no  quarter. 

The  heavy  costs  remaining  still. 

Were  settled  without  pother  ; 
One  lawyer  took  the  upper  mill, 

The  lower  mill  the  other. 
Responded  to  by  C.  F.  Vance. 

II — A  Veteran  to  New  Recriits. 

{Nos  (non)  moriluri saittiamus,) 
Come  pledge  the  bold  young  jurists 

Who  have  joined  our  ranks  this  year;  I  j 

Their  healths  we'll  drink,  whatever  we  think  |  \ 

Of  the  folly  that  brings  them  here.  ^ 

Let's  hope  they  have  private  fortunes  f 

To  furnish  the  sinews  of  war ;  \ 

If  not,  let  us  pray  they  never  may  say,  y 

**  We  were  daft  when  we  thought  of  the  bar."  .  '* 

So  let  them  come  to  the  bar,  |' 

Things  can  scarcely  be  worse  than  they  are ;  v 

Here's  success  to  the  lads,  who  are  coming  in  sciuads,  v 

To  prove  that  there's  life  in  the  bar. 

Responded  to  by  W.  J.  Clift.  j 

12— Law  or  Matrimony. 
Responded  to  by  J.  M.  Andkrson.  ; 

18  ^  1' 
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Taxing  the  Costs. 


H.  M.  DoAK. 

RESPONSE  TO  TOAST  No.  4. 


Defendant  was  a  gallant  son  of  Mars, 
A  soldier  maimed  in  many  wars, 
Who'd  garnered  glory,  cuts,  and  scars. 
And  a  serviceable  wooden  leg — 
Not  gold,  like  that  of  Kilmansegg, 
Nor  steel  elastic,  nor  bounding  cork, 
Equal  to  nature's  handiwork — 
Only  a  well-worn  oaken  peg. 

A  greedy,  sour-faced  tapster  mean, 
To  satisfy  a  landlord's  lien, 
Sued  out  a  sort  of  writ  ^"e-leg-it" 
And  to  a  justice's  court  he  fetcht  it ; 
And  claimed  his  pitiful  bill  for  board — 
This  sour-faced,  sordid,  scurvy  landlord. 

John  Doe,  of  certiorari  fame, 

"Was  lawyer  for  the  soldier  lame 

Against  the  landlord's  lamer  claim. 

And  threatened  to  ^recoup  for  'waste 

Because  his  client's  leg  he'd  unbraced  ; 

And  snatching  off  the  leg  unlaced 

Was  waste  of  timber  used  for  *leg-bote, 

A  common  law  term  explained  in  a  foot-note. 

(Don't  **bote"  for.  "boot"  mistake,  I  beg; 

The  boot  was  on  the  other  leg.) 

Or,  as  it  were,  for  waggin-bote — 

The  only  way  he  had  to  wag, 

Wi'  scrippage  and  scrip,  baggage  and  bag. 

Writs  issued,  too,  from  the  soldier's  side 

Before  the  case  was  called  and  tried. 

The  ancient  writ  of  ^habeas  corpus 

Couldn't  be  served  on  half  the  carcass. 

At  least  the  writ  would  not  be  good 

To  reach  the  part  that  was  made  of  wood. 

The  writ  de  komine  ^rep-leg-iando 

Would  not  for  the  wooden  leg  o'  the  man  do ; 


Digitized  by  VjOOQ IC 


Car  Association  of  Tennessee.  267 

And,  for  the  tapster,  'capias  in  iKUihernam 
Was  the  kind  o'  writ  that  withered  him ; 
And  so  the  case  came  rectus  in  curia 
For  trial  of  both  parties  injuria. 

The  lawyer  argued  the  case  to  the  squire, 

And  said  he'd  throw  his  books  in  the  fire 

If  he  couldn't  show  by  all  authorities 

About  the  queer  case  at  bar  the  ^res — 

His  client's  leg  was  ultra  vires. 

Surely  the  plaintiff  could  not  make  a  raise 

By  levy  on  him  of  writ  of  ^Ji./a.y 

Or  take  in  whole  or  in  part,  by  ^^ca.  sa. 

The  leg  was  part  of  him,  not  his'n; 

The  debtor  can't  be  put  in  prison. 

Who  can't  th'  integral  man  restrain, 

A  fortiori^  can't  the  half  detain. 

The  squire  decided  the  case  for  the  leg ; 
And  the  soldier  would  have  donned  his  peg ; 
But  that  the  wooden  leg,  detached. 
Was  by  the  limb  of  the  law  up  snatched — 
The  lawyer's  lien  for  his  fee  'd  attached. 

"Severed — no  longer  person  you  see — 
The  limb  was  pers'nal  property. 

The  case  "  went  up,"  as  the  lawyers  say. 
The  soldier's  "gone  up  "  too — far  away, 
Where  wings  are  used  in  lieu  of  legs — 
Where  not  even  Miss  Kilmanseggs 
Stump  jasper-laid  streets  on  golden  legs. 

The  clerk  was  then  receiver  made, 

And  rented  out  that  wooden  leg ; 

And,  as  the  rents  were  duly  paid. 

Allowances  were  each  term  made — 

Became  trustee  and  made  reports, 

Term  after  term,  to  courts  on  courts ; 

And,  long  before  the  appeal  was  tried, 

The  landlord  sickened,  grew  worse,  and  died. 

His  lawsuit,  however,  still  survived  ; 

And  duly  was  the  cause  revived. 

At  last  the  leg  was  ordered  sold ; 
And  the  clerk — as  clerk,  receiver,  trustee — 
With  ref 'rcnce,  account,  report,  decree. 
With  costs,  expenses,  and  fee  on  fee 
Allowed  and  due,  completely  up-ate 
The  corpus — or  limb — o'  the  trust  estate  ; 
Which  shows  that  the  day's  exceeding  cold 
When  clerks  are  left  wi'  the  bag  to  hold. 
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The  case  is  somewhere  pending  still ; 
And  never  will  be  ending,  till 
The  court,  for  the  clerk,  on  ref 'rence,  decrees 
From  the  lawyer's  estate  a  balance  of  fees. 
The  squire  who  sat  when  the  cause  was  tried 
Has  departed  this  life ;  all  the  lawyers  have  died ; 
The  landlord  drank  's  own  liquor — he's  dead  ; 
The  soldier's  gone  to  the  realm,  where,  it's  said, 
They've  dispensed  with  saltpeter  and  villainous  lead. 

The  clerk,  of  all  the  many  lives 

In  being  at  the  time  this  suit  was  brought. 

Still  lives  and  prospers;  and,  I  am  told,  he  bought 

The  leg  at  the  sale — and  the  leg  survives. 


LEG-NOTES. 

Wooden  foot-notes,  explanatory  of  the  text,  cut  by  tlie  author 
from  the  stump  to  fit  a  wooden  leg.  For  the  longer  of  these 
foot-notes  the  author  is  indebted  to  Mr.  Story's  law  books. 

1.  '' E-leg-it'' — The  common  law  writ  of  elegit^  which  the 
debtor  might  choose  instead  oi  fieri  facias ;  the  judgment  debtor 
might  also  have  his  writ  of  extent  wherewith  to  put  the  debtor 
upon  the  rack. 

2.  '^  Becoup^'*  where,  in  certain  cases,  the  defendant  may 
"  cut  back"  or  "set  oft'"  his  damages  against  those  laid  by  the 
plaintiff*.  In  this  case,  but  for  the  divine  poesy  of  it,  both 
parties  seem  to  have  had  a  bad  case  of  damnimi  absque  irtjfrrw, 
which  is  where  a  man  knows  he's  hurt  but  the  law  doesn't.  It 
is  (famnum  absque  injuria  where  a  smart  is  going  to  feel  better 
after  it  quits  hurting.  When  a  man  runs  against  another's  open 
gate  and  is  hurt,  it  is  damn  urn  absque  injuria,  because,  the  court 
said  in  a  leading  case,  the  gate  was  made  to  open,  and  it  had 
not  traveled  out  of  its  usual  path  of  duty,  although  the  plaiiit- 
ift'  was  within  his. 

3.  ''  Waste  "  must  be  confounded  with  "  waist ;  "  of  course  the 
leff  came  ott'  below  the  waist.  Waste  is  where  a  tenant  for  lite, 
or  a  term  of  years,  injures  the  reversion  by  cutting  oft*  timber. 
It's  the  same  if  he  snatch  it  oft*  the  stump  unlawfully,  as  in 
this  case.  It  was  held  not  to  be  waste  in  a  leading  Euglish 
case,  where  the  stump  was  taken  oft',  although  the  court  said  ii 
would  have  been  had  the  wooden  leg  been  unlawfully  removed. 
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This  case  rested  chiefly  on  the  maxim  de  minimis  lex  non  curat, 
because,  although  the  law  cares  for  the  whole  tree,  it  cannot 
undertake  to  look  after  the  stump. 

■  4.  ^^  Leg-boteJ' — The  tenant  was  allowed  to  commit  waste,  or 
use  certain  timber  for  certain  purposes,  which  at  common  law 
were  called  "fire-bote,"  "plow-bote,"  "  wagon-bote,"  and  he 
w^oulcl  be  clearly  entitled  to  leg-bote. 

5.  ^''Habeas  corpus,'' — Fielding  called  this  writ  "  appias  cork- 
us."     Dickens  aptly  expressed  it  as  "have-his-carcass." 

6.  '^Bep-leg-iando.'' — The  writ  de  homine  rep-leg-iando  was  used 
instead  of  habeas  corpus  in  certain  cases. 

7.  ^^ Capias  in  ivithernarn" — When  the  man  detained  could  not 
be  reached  by  writ  de  homine  replegiando,  a  capias  in  withernam 
was  issued  to  fetch  in  the  man  who  detained  him.  They'd  more 
writs  in  those  days  than  the  Romans  had  Gods.  They  lay  in 
wait  at  every  turn.  The  woods  were  full  of  'em.  They  searched 
the  land  like  a  fine  tooth  comb. 

8.  "i?e5." — Latin  for  "  case."  It  is  used  in  many  cases  in  law, 
and  means  a  great  many  things-.  There's  as  much  in  it  some- 
times as  in  any  one-syllable  word  in  the  world. 

9.  "JPt.  /a." — Short  for  fiery-fetch-it,  or  fieri  facias,  a  writ  of 
execution  at  common  law. 

10.  "Ca.  sa." — Common  law  writ  of  capias  ad  satisfaciendum, 
by  which  the  person  of  the  debtor  could  be  taken. 

11.  ^'Severed,''  etc. — A  thing  may  to-day  be  realty,  to-morrow 
personalty.  Thus,  growing  grain  is  realty,  and  passes  with  the 
realty;  severed,  it  becomes  personalty.  A  wooden  leg  is  per- 
sonalty when  attached  and  walking  oft*;  when  detached  it  is 
still  personalty.  It  is  never  realty.  Lord  Coke  said  that  this 
was  because  the  wooden  legee  can  never  realize  it,  can't  realize 
on  it,  and  can  hardly  even  stand  on  it.  The  learned  lawyer  said 
that  a  man  can  better  stand  on  one  good  hand  at  poker  than  on 
two  legs  where  one  is  a  wooden  leg.  The  principle  of  severance 
which  obtains  in  other  cases,  has  been  applied  to  wooden  legs 
in  the  English  and  in  the  American  cases.  See  authorities  on 
waste  and  the  chapter  on  the  remainder  of  the  man  in  '*Fern  on 
Contingent  Remainders."  When  a  man  broke  another's  wooden 
leg  breaking  another's  head  with  it,  it  was  held  not  to  be  waste, 
although  he  snatched  it  from  the  stump,  but  a  personal  injury. 
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The  decision  was  affirmed  in  tlie  House  of  Lords.  The  Lord 
Chancellor  said  that  the  British  law  is  so  jealous  of  the  risrhts 
of  persons  that  it  cannot  even  consider  a  wooden  leg  as  subject 
to  the  laws  of  property. 

In  another  ^ase,  where  a  man  kindled  a  lire  with  another's 
wooden  leg  and  cooked  their  joint  meal  with  it,  it  was  held  not 
to  be  w-aste.  In  that  case  the  man  was  asleep,  with  his  leg  de- 
tached. The  court  said  that  if  it  had  been  attached  by  so  mucli 
as  a  gossamer  thread,  the  court  would  direct  a  prosecution  for 
assault  and  battery.  In  the  action  for  waste  the  court  laid 
some  stress  on  the  fact  tliat  the  injury  was  done  upon  a  desert 
island,  where  no  other  timber  was  to  be  had.  It  was  necessary 
to  burn  the  wooden  leg  in  order  to  nourish  and  preserve  the 
remainder  estate;  and  the  tenant  has  always  been  allowed  to 
preserve  the  reversion  when  he  w^anted  to.  It  was  held  that 
the  wooden  leg  was  in  the  line  of  its  duty. 

In  a  case  under  a  statute  of  Connecticut  which  allows  the 
heirs  to  sue  for  injuries  to  the  person  of  a  deceased  ancestor,  the 
court  was  doubtful  whether  a  right  of  action  could  descend 
through  a  wooden  leg,  on  account  of  a  failure  of  heritable 
blood,  especially  seeing  that  the  injury  was  in  the  winter,  when 
the  sap  was  down.  The  case  was  dismissed,  but  afterward 
trespass  quare  dausiimf regit  was  maintained  upon  the  same  facts 
by  the  administrator,  because  it  was  show^n  that  the  plaintiff' 
had  torn  the  deceased's  breeches  leg,  jerking  off  his  wooden 
leg  and  beating  him  with  his  own  leg. 

See  also  the  case  of  Smith  v.  Pennsylvania  Bailroad^  w^hich 
was  action  tor  damages  to  plaintiff,  distress  of  mind,  pain,  doc- 
tors' bills,  and  loss  of  business,  by  cutting  off.  his  wooden  leg 
while  it  was  caught  in  the  frog  of  a  switch.  Although  it  was 
show^n  that  the  engineer  was  running  at  an  unusual  rate  of 
speed,  and  that  defendant's  switches  had  been  constructed  with- 
out reference  to  wooden  legs,  it  was  held  to  be  damnum  absq^o 
injuria.  The  principle  of  this  case  has  not  been  accepted  either 
in  this  country  or  in  England. 

As  to  w^hether  wooden  legs  are  a  part  of  the  person,  personal 
property,  or  mixed  in  character,  the  authorities  of  the  different 
States  hopelessly  conflict.  This  subject  and  divorces  seem  to 
call  for  national  legislation.     In  a  recent  Xorth  Carolina  case  a 
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man  who  chopped  oflF  another's  wooden  leg  was  held  guilty 
of  mayhem,  and  the  Supreme  Court  of  Arkansas  unanimously 
Iield  a  man  who  had  kicked  another  upon  the  wooden  shin 
o^uilty  of  assault  and  battery. 

In  u  Kentucky  case  it  was  held  that  the  maxim,  nemo  est 
haeres  mvevdis^  does  not  apply  to  wooden  legs.  The  court  held 
that  one  might  be  the  heir  of  a  wooden  leg,  although  the  rest  of 
the  man  was  living.  One  of  the  judges  dissented,  and  applied 
the  maxim,  qui  haeret  in  Uteris  haeret  in  cortiee,  to  the  majority 
opinion.  The  wooden  leg  in  that  case  was  a  cork  leg,  and  the 
use  of  the  word  cortice  indicates  that  the  dissentient  justice 
might  have  held  differently  in  another  case. 

The  Supreme  Court  of  the  United  States,  construing  the  law 
of  Virginia  in  a  case  involving  entailed  estates,  held  that  a 
wooden  leg  can  only  be  such  tenant-in-tail-after-possibility-of- 
issue-extinct. 

The  Supreme  Court  of  Tennessee  has  decided  that  the  rule 
i  n  Shelley's  case  does  not  apply  to  wooden  leg  estates.  The  court, 
in  that  case,  laid  some  stress  on  the  fact  that  the  Legislature  of 
Tennessee  once  took  the  rule  in  Mr.  Shelley's  case  for  some 
sort  of  dog-law  in  disguise,  and  repealed  it.  Code  of  Tennes- 
see, 1858,  §  2008. 
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Hayes,  T.  J.,     . 
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Peters,  George  B.,    . 
Teytou,  Masterson,  . 
Pickle,  George  W., 
Pilcber,  James  Stuart, 
Pillow,  Ernest, 
Pitts,  John  A., 
Porter,  Charles  D., 
Poston,  D.  H., 
Poston,  F.  P., 
Poston,  W.  K, 
Price,  Edwin  A., 
Priest,  M.  R.,  . 
Prosser,  A.  S., 
Randolph,  W.  M., 
Reeves,  I.  E.,    . 
Reid,  George  A., 
Richardson,  James  D., 
Richmond,  T., 
Ridley,  G.  S.,   . 
Robinson,  John  B.,  Jr., 
Riihm,  John,    . 
Sanford,  William, 
Savage,  John  H., 
Savage,  M., 
Scales,  D.  M.,  . 
Scales,  J.  W.,  . 
Shepherd,  Lewis, 
Shepherd,  S.  J., 
Slemons,  Frank, 
Smith,  Baxter, 
Smith,  F.  J.,     . 
Smith,  William  M., 
Sneed,  J.  W.,    . 
Southall,  P.  H., 
Simrlock,  Frank, 
Stainback,  C.  A., 
Stark,  J.  L.,      . 
Stoen,  J.  M.,     . 
Steger,  T.  M.,  . 


Memphis. 
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Stokes,  Jordan, 
Stokes,  Walter, 
Stone,  J.  W.,    . 
Strong,  Wat.,   . 
Swaney,  W.  B., 
Swiggart,  W.  IL, 
Tarver,  B.  J.,   . 
Taylor,  J.  A.,  . 
Templeton,  Jerome, 
Thomas,  B.  F., 
Thomas,  W.  G.  M., 
Thornton,  Lee, 
Tillman,  (i.  N., 
Townes,  11.  C, 
Trezevant,  M.  B., 
Trezevant,  J.  M., 
Turley,  J.  A.,     . 
Turley,  T.  B.,     . 
Turner,  J.  J., 
Tiirney,  Peter,    . 
Tyler,  C.  W.,      . 
Vance,  C.  F., 
Vertrees,  John  J., 
Vertrees,  W.  O., 
Walker,  John  It., 
Walker,  S.  P., 
Walsh,  II.  F., 
Warriner,  II.  C, 
Washington,  W.  H. 
Washl)urn,  W.  P., 
Watsun,  J.  IL, 
Watson,  Samuel, 
Weakley,  S.  I)., 
Weaver,  Thomas  S. 
Welcker,  W.  L., 
Wells,  John  E., 
Wert,  F.  ().,      . 
West,  John  J., 
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White,  George  T., Chattanooga. 

Whitesell,  R.  P., Union  City. 

Whitesides,  Hu., Chattanooga. 

Wliitthorne,  W.  C,  Jr.,  ....  Cohimbia. 
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Wilkin,  D.  F., Nashville. 

Williams,  J.  C.  J., Knoxville. 
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Wilkerson,  W.  D., Memphis. 

Wiltse,  H.  M., Chattanooga. 

Wilson,  S.  F., Gallatin. 

Wilson,  W.  P., Memphis. 

Wreune,  T.  W., Nashville, 

Wright,  Luke  E., Memphis. 

Yager,  F.  S., Chattanooga. 

Young,  J.  H., Covington. 

Y'oung,  T.  K., Chattanooga. 

Zarecor,  J.  H., Nashville. 
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PROCEEDINGS 

OF  THE 


Bar  Association  of  Tennessee, 

AT    THE 

TENTH    ANNUAL  SESSION. 

HELD    AT 

Lookout  Mountain  Ju/y  15.  16,  and  II,  1891. 


Wednesday,  July  15,  10  a.m. 

The  Bar  Association  of  Tennessee  convened  in  its  tenth 
annual  meeting  Wednesday,  July  15,  at  Lookout  Inn,  on 
Lookout  Mountain,  George  W.  Pickle,  of  Dandridge,  Presi- 
dent of  the  Association,  in  the  chair,  and  Albert  D.  Marks 
presiding  at  the  clerk's  desk. 

The  following  members  of  the  Association  were  present: 

Andrew  Allison,  W.  Armistead  Collier, 

Garnett  Andrews,  James  Comfort, 

Robert  McKinney  Barton,  Jr.,  William  Henry  DeWitt, 

William  M.  Baxter,  Jacob  McGavock  Dickinson, 

J.  Willis  Bonner,  Bedford  M.  Estes,  , 

Thomas  R.  Boyle,  '^    C.  R.  Evans, 

Joseph  Gerald  Branch,  Tomlinson  Fort, 

Robert  L.  Bright,  C.  W.  Frazer, 

TuUy  Brown,  James  B.  Frazier, 

Malachi  T.  Bryan,  George  T.  Fry, 

Charles  N.  Burch,  James  M.  Greer, 

Waller  C.  Caldwell,  Allen  G.  Hall, 

Lemuel  R.  Campbell,  Stokely  D.  Hayes, 

E.  Y.  Chapin,  T.  J.  Hayes, 
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James  M.  Head,  John  Riihm, 

William  A.  HenderBon,  John  H.  Savage, 

William  House,  David  L.  Snodgrass, 

Robert  F.  Jackson,  Frank  Spurloek, 

John  L.Jones,  W.  B.  Swaney, 

Horace  H.  Lurton,  Jerome  Templeton, 

Thomas  M.  McConnell,  W.  G.  M.  Thomas, 

Will  A.  McTeer,  J.  J.  Turner, 

Walter  Malone,  William  H.  Washington, 

Albert  D.  Marks,  F.  0.  Wert, 

W.  W.  Murray,  Xenophon  Wheeler, 

Matthew  M.  Xeil,  George  T.  White, 

Hamilton  Parks,  llu  Whitesides, 

George  W.  Pickle,  Luke  E.  Wright, 

James  Stuart  Pilcher,  F.  S.  Yager, 

John  A.  Pitts,  T.  K.  Young. 

The  President. — Gentlemen  of  the  State  Bar  Association :  I 
have  the  honor  to  announce  that  the  hour  has  arrived  for  open- 
ing the  proceedings  of  the  tenth  annual  session  of  the  State 
Bar  Association  of  Tennessee.  Tt  is  not  necessary  that  I 
should  ask  of  this  assembly  of  lawyers  what  I  know  I  shall 
receive — kindly  aid  and  co-operation  in  the  conduct  of  the 
proceedings  of  this  meeting.  It  may  be  that  in  the  course  of 
the  proceedings  eases  will  arise  where  there  has  been  no  prece- 
dent, or,  what  is  the  same,  none  known  to  the  Chair,  in  which 
case  the  Chair  will,  after  the  manner  of  the  common  law 
judges,  make  a  precedent. 

The  meeting  is  now  open  for  the  dispatch  of  business.  There 
,is  a  matter  this  morning  which  takes  precedence  over  the  pub- 
lished programme. 

W,  B,  Swaney, — Mr.  President  and  gentlemen  of  the  State 
Bar  Association :  It  is  the  custom  of  trades,  callings,  and  pro- 
fessions to  have  meetings  to  discuss  questions  that  they  consider 
to  be  their  own,  and  this  custom  is  so  w^ell-nigh  universal  that 
it  attracts  but  little  attention  generally.  This  is  one  of  the 
earliest  productions  of  our  American  institutions.  This  char- 
acteristic has  in  fact  become  so  common  that  an  observant  and 
witty  Frenchman  once  said  of  us,  that  if  a  ship-load  of  passen- 
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gers  should  be  wrecked  in  mid-ocean,  .and  two  Americans 
should  be  saved  and  find  a  plank  to  float  upon,  the  first  thing 
to  do  would  be  to  call  one  to  the  chair  and  the  other  to  the 
oflSce  of  secretary,  and  pass  resolutions  expressing  their  senti- 
ments on  the  occasion. 

Often,  at  these  meetings,  the  members  pass  hasty,  crude,  and 
ill-advised  resolutions  expressing  their  sentiments;  yet,  in  a 
free  country  like  ours  this  is  the  beginning  of  public  opinion, 
and  when  the  question  is  urged  upon  States  and  parties,  w^e 
occasionally  see  it  become  a  part  of  the  platform  of  one  or  the 
other  of  the  great  political  parties.  It  is  enacted  into  a  law  if 
a  majority  of  the  people  want  it  enacted  into  a  law.  The  time 
in  the  history  of  the  American  people  has  arrived  when  the 
element  which  is  really  the  foundation  of  our  Constitution  and 
our  form  of  government,  and  that  which  is  peculiar  in  this  . 
country  demands  the  attention  and  the  study  of  the  legal  pro- 
fession. Our  Constitution,  new  in  many  of  its  ideas,  was  in  a 
great  measure  a  departure  from  the  habits  of  the  old  world, 
and  has  to  undergo  the  processes  of  judicial  determination  and 
be  more  or  less  examined.  All  classes  discuss  questions,  and 
take  the  cue  from  the  legal  profession.  It  is  not  strange,  there- 
fore, that  the  legal  profession  should  occupy  a  unique  position 
in  this  country.  Critics  and  historians  have  noticed  this  pecu- 
liarity in  our  American  government,  and  one  of  the  most  pro- 
found scholars  of  many  years  ago  remarked  of  the  legal  pro- 
fession that  if  we  had  nobles  and  a  leisure  class  in  the  United 
States,  the  lawyers  would  be  the  highest  political  class  and  the 
best  social  circle  in  the  American  government;  and  he  then 
went  on  so  far  as  to  state  that  if  he  were  called  upon  to  say 
what  would  be  the  aristocratic  element  of  American  govern-* 
ment,  he  would  not  say  it  was  the  rich,  who  had  no  common 
tie  to  bind  them  together,  but  it  was  the  bench  and  the  bar. 
This  same  man,  DeTocqueville,  has  said  that  the  legal  profes- 
sion also  tends  to  restrain  the  democratic  element  in  our  govern- 
ment. Hence,  a  meeting  of  this  kind,  composed  of  men  who 
make  the  government  of  our  country  and  men  who  study  the 
laws  of  the  State  and  government,  with  no  secret  discussions 
but  open  doors,  should  have  attached  to  it,  and  does  have 
attached  to  it,  more  than  ordinary  importance. 
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In  behalf  of  the  members  of  the  Chattanooga  bar,  I  there- 
fore welcome  the  State  Bar  Association  of  Tennessee  to  our 
midst,  to  discuss  those  questions  pregnant  with  the  good  of  the 
profession  and  our  State  government.  Our  profession,  as  you 
gentlemen  are  aware,  in  the  city  of  Chattanooga  is  perhaps 
representative  of  more  States,  and  is  composed  of  more  various 
elements,  than  any  other  bar  in  the  State  of  Tennessee.  We 
ask  that  the  State  Bar  Association  not  only  convene  with  us 
this  year,  but  next  year;  and  we  think  we  have  many  induce- 
ments for  you  to  make  this  the  permanent  home  of  the  Asso- 
ciation. One  reason  is,  that  if  at  any  time  you  have  a  dearth 
of  new  members  the  Chattanooga  bar  can  aflbrd  a  quota  equal 
to  any  in  the  State,  and  they  are  as  handsome  a  set  as  you  can 
find  in  any  section  of  the  country.  They  are  able  to  speak  for 
themselves.  I  am  not  the  best  looking  man  in  the  crowd.  I 
will  therefore,  in  behalf  of  the  bar  of  Chattanooga,  welcome 
you  into  our  midst,  and,  as  I  said  before,  we  hope  that  the  Bar 
Association  will  see  tit  to  make  this  its  permanent  meeting- 
place;  and  we  are  sure  you  will  find  this  as  comfortable  and 
pleasant  a  place  as  any  in  the  State,  and  one  that  is,  in  many 
respects,  the  most  delightful  on  the  top  side  of  the  green  earth. 

The  President. — Gentlemen  of  the  Chattanooga  bar  and 
State  Bar  Association :  It  is  with  some  embarrassment  that  I, 
as  President  of  this  Association,  resjond  in  behalf  of  the  State 
Bar  Association  to  this  address,  not  having  had  the  means  of 
ascertaining  the  sense  of  the  Association.  However,  in  view 
of  the  formidable  numbers  of  the  Chattanooga  bar,  and  the 
small  number  that  we  have  from  other  places,  I  believe  I  am 
prepared  to  say  that  we  are  yours.  You  have  fairly  surrounded 
us,  and  are  entitled  to  our  unconditional  surrender.  However, 
I  w^ant  to  make  a  stipulation,  and  that  is  that  we  be  per- 
mitted to  retain  our  side-arms.  You  will  understand  that  I 
refer,  speaking  figuratively,  to  our  addresses  and  written 
speeches  and  reports.  They  are  the  only  offensive  weapons 
that  we  have  to  carry  with  us.  I  trust  that  you  will  not  be 
misled  by  the  size  of  our  supposed  artillery,  for  I  can  assure  you, 
gentlemen,  that  they  are  not  dangerous,  the  larger  ones  not 
being  at  all  loaded.  I  speak  more  seriously,  gentlemen  of  the 
Chattanooga  bar.     We  that  do  not  live  in  Chattanooga,  and 
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tliose  of  us  who  do  live  in  Chattanooga  I  will  add,  have  come 

to   regard  Lookout  Mountain  as  the  home  of  the  State  Bar 

Association,  and  doubtless  for  all  time  to  come ;  and  it  is  the 

place  that  seems  to  have  been  designated  by  nature  where  we 

shall  hold  these  happy  family  reunions,  and  it  is  with  a  great 

deal  of  pleasure  that  I  say  on  behalf  of  the  State  Bar  Association 

that  all  its  members  who  come  from  abroad  feel  that  they  are 

corning  back  to  the  old  homestead,  as  they  find  all  the  family 

at  home,  and  are  greeted  with  a  hearty  hand-shake  and  cordial 

welcome.     We  will  carry  it  home  with  us  as  a  pleasant  memory. 

The  minutes  of  the  preceding  session  having  been  printed, 

their  reading  was  dispensed  with. 

The  President  then  read  his  annual  address.     {Sex  Appendix,) 
The  Secretary  and  Treasurer  then  submitted  his  report,  as 
follows: 


Report  of  the  Secretary  and  Treasurer. 

To  the  Bar  Association  of  Tennessee : 

The  report  of  the  proceedings  for  year  the  1890  has  been  laid 
before  the  members  in  the  printed  copies  distributed.  I  am 
pleased  to  report  that  the  printed  copies  were  distributed  with- 
in forty  days  after  the  adjournment  of  the  Association,  though 
the  resolution  adopted  at  the  last  meeting  allowed  ninety  days. 
The  Treasurer  respectfully  reports: 

Amount  received  from  former  Treasurer $    296  66 

Admission  fees  and  annual  dues  collected 999  15 

Total $1,296  41 

Disbursements 800  12 

Balance  on  hand  July  15,  1891 %    496  29 

An  itemized  statement  of  receipts  and  disbursements  will  be 
submitted  to  the  Central  Council,  as  required  by  the  by-laws. 
Respectfully  submitted, 

Albert  D.  Marks, 

Secretary  and  Treasurer. 
Lookout  Inn,  July  15,  1891. 
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jr.  3L  Dickinson. — I  move  that  the  report  be  referred  to  tli^ 
Central  Council. 

Carried. 

The  President. — The  next  thing  in  order  is  the  report   <*: 
the  Central  Council. 

J.  S.  Pilcher, — The  Central  Council  has  nothing  of  speciikl 
interest  to  report,  so  they  have  not  undertaken  to  make  any 
report  in  writing.  They  have  had  the  ordinary  meeting,  and  un- 
dertook as  best  they  could  to  shape  the  business  of  the  Associa- 
tion, and  prepare  for  a  successful  meeting  at  this  time.  I  suj>- 
pose  there  will  be  nothing  of  any  value  to  be  put  in  permanent 
shape.  The  Central  Council  presents  the  names  of  the  follow- 
ing applicants  for  membership,  with  the  recommendation  that 
they  be  received:  Edward  T.  Sanford,  Joshua  W.  Caldwell. 
Flournoy  Rivers,  J.  11.  Cantrell,  Edmund  P.  McQueen,  Williaui 
B.  Reese,  W.  R.  Turner,  Lewis  Minor  Coleman,  W.  G.  Hutche- 
son,  A.  W.  Chambliss,  A.  H.  Douglass,  W.  S.  Small,  S.  T.  Fitz- 
hugh,  Geo.  T.  Lancaster,  S.  C.  Williams,  T.  C.  Lattimore,  X.  G. 
Atkins,  L.  M.  Elder,  C.  J.  Sawyer,  J.  A.  Fowler,  J.  E.  Johns- 
ton, Douglas  Anderson,  Duncan  Martin,  Robert  Vaughn,  J.  H. 
Watkins,  J.  B.  Ragon,  Granville  Allison,  Creed  F.  Bates,  John 
M.  Bright,  James  L.  AV^atts. 

A  ballot  not  being  called  for,  the  applicants  recommended 
were  declared  to  be  received  as  members. 

J,  S.  Pilcher, — I  have  a  resolution  to  ofter  in  reference  to 
the  amendment  of  the  by-law^s : 

'^Besolred,  That  the  by-laws  be  so  amended  as  to  provide  that 
no  person  in  discussion  shall  occupy  more  than  ten  minutes  at 
a  time,  nor  be  heard  more  than  twice  on  the  same  subject." 

Adopted. 

The  Association  adjourned  until  2:30  p.m. 
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AFTERNOON   SESSION. 


The  Association  was  called  to  order  at  2:30  o'clock  by  the 
President. 

James  M.  Greer  then  read  a  paper  entitled  "  Religious  Un- 
belief as  a  Disqualification  to  Give  Evidence  in  the  Courts." 
{See  Appendix.) 

The  President. — The  paper  is  before  the  Association  for 
action. 

John  Ruhrn. — The  paper  is  so  well  written,  and  presents  in 
such  an  excellent  manner  the  views  of  Brother  Greer,  that  it 
is    hard  to   criticise  it.      There   is    much    in   it   that   would 
strengthen  the  convictions  of  those  who  think  like  him  ;  that 
the  time  has  long  passed  when,  as  a  first  impression,  those  who 
do   not  come  up  to  the  standard  laid  down  by  the  judiciary, 
who  cannot  say  that  they  believe  in  future  rewards  and  punish- 
ments, are  not  competent  witnesses;  the  time  has  long  passed 
when  merely  that  objection  should  disqualify  a  witness ;  yet  it 
seems  to  me  that  in  the  organization  of  our  system,  and  in  the 
manner  in  which  the  law  is  administered  in  this  country,  a 
revolution  which  would  at  once  bring  about  this  change  with- 
out educating  the  people  to  the  new  state  of  things  would  be 
dangerous.     Those  of  you  who  know  me  know  that  I  am  not 
a  church-member.     I  will  not  now  discuss  how  far  I  am  a  be- 
liever or  an  unbeliever,  but  I  do  believe  that  justice  cannot  be 
administered  in  a  country — or,  I  may  say  in  the  world — where 
there  is  so  much  lack  of  thorough  general  information  and 
education  if   we  should  open  the  doors   to  the  testimony  of 
every  one  who  has  not  been  able  to  make  up  his  mind  what 
will  be  the  consequence  if  he  does  not  tell  the  triith.     I  believe 
in  adhering  to  the  old  rule  as  a  police  regulation  of  the  con- 
science.    If  you  should  propose  that  all  those  who  know  right 
from  wrong  every  time,  and  who  do  not  believe  in  a  state  of 
future  rewards  and  punishments,  should  not  be  allowed  to  tes- 
tify, I  should  say  no;  but  we  all  know  that  there  is  a  large 
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class  of  people  who  must  have  the  fear  of  consequences  before 
their  mind's  eye  in  order  to  do  right  and  to  talk  right;  and, 
because  that  is  so,  I  believe  that,  as  a  wholesome  police  regula- 
tion, the  old  common  law  rule  should  be  retained..  I  have  in 
my  mind  two  illustrations.  They  maybe  used  in  argument  on 
both  sides,  and  may  cut  both  ways.  I  rememj)er  a  trial  that* 
took  place  in  Nashville  before  an  eminent  jurist,  now  deceased, 
who  was  a  man  of  powerful  character  and  force,  strong  com- 
mon sense,  who  was  an  able  advocate,  of  not  much  book-learn- 
ing, but  a  man  who  always  knew  how  to  handle  his  cases.  I 
remember  an  occurrence  at  this  trial.  A  distillery  firm  was 
sued  on  an  obligation,  and  it  was  stated  in  the  declaration  that 
A  and  B  were-  members  of  that  firm.  The  defense  was  that 
they  were  not  partners.  The  one  that  was  solvent  sought  to 
get  out  on  that  defense.  There  were  introduced  in  evidence 
forty-one  affidavits  made  under  the  revenue  laws  of  the  United 
States  for  forty-one  consecutive  months  in  reports  to  the  reve- 
nue collector^  in  which  the  two  men  swore  that  they  were 
partners  in  that  firm.  Neither  of  them  were  disqualified  be- 
cause of  these  statements.  The  judge,  in  charging  the  jury, 
said:  "Gentlemen  of  the  jury,  forty-one  affidavits  made  by 
men  whom  we  know  to  be  Christians  are  a  strong  circumstance, 
but,  gentlemen  of  the  jury,  you  must  not  forget  the  hardships 
of  the  revenue  laws;  you  must  not  forget  the  fact  that  men 
cannot  always  comply  with  what  Uncle  Sam  requires  of  them, 
and  they  may  sometimes,  to  get  out  of  what  they  consider  an 
unjust  and  oppressive  tax,  be  induced  to  make  forty-one  affida- 
vits. Therefore,  I  say  the  affidavits  are  a  strong  circumstance, 
but  you  need  not  regard  it  as  conclusive."  I  have  another 
illustration  which  may  also  cut  both  ways,  but  which  may  be 
applied  especially  in  favor  of  my  position.  There  was  a  bundle 
of  papers  sent  to  my  office  within  the  last  month,  in  a  case  in 
which  a  commissioner  had  bound  over  an  offender  against  the 
revenue  laws— a  moonshiner.  There  were  five  witnesses,  and 
they  came  near  acquitting  the  defendant,  when  he  himself 
came  upon  the  witness-stand  and  testified,  and  denied  the  evi- 
dence; and  the  deputy  collector  who  carried  on  the  prosecu- 
tion asked  him  whether  it  was  not  true  that  he  had  told  those 
witnesses  to  answer  as  they  did.     He  said :  "  Yes,  I  did ;  and 
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moreover  told  them  I  did  not  consider  it  wrong  at  all  to  swear 
falsely  in  a  revenue  case."  These  are  two  actual  facts  in  the 
history  of  lawsuits  in  the  State  of  Tennessee.  I  think  if  the 
last-mentioned  man  were  asked,  "  Do  you  believe  in  a  future 
state  of  existence,  and  in  a  future  state  of  punishment  and  re- 
■^ward?"  he  would  say,  "I  do  believe  in  it,  but  not  in  revenue 
casea."  I  think  that  a  class  of  men  of  that  character  need  to 
have  a  rule  of  law  held  in  terrorem  over  their  heads  like  that 
which  Brother  Greer. is  attacking;  and  I  think  the  time  has 
not  come  when  we  can  afford  to  let  the  flood-gates  open  and 
allow  every  one,  without  discrimination,  to  testify.  It  will  not 
be  well  for  society  and  the  administration  of  justice  to  do  it. 

Tomlinson  Fort, — Our  Constitution  has  had  for  its  cap-stone 
religious  liberty.     Many  of  us  believe  it  to  have  been  a  result 
of  the  effort  to  become  a  separate  people  and  a  separate  gov- 
ernment.    It  was  the  result  of  the  fact  that  in  the  settlement 
of  America  there  were  colonies  that,  were  Puritans,  colonies 
that  were  Quakers,  colonies  that  were  Catholics,  .colonies  that 
w^ere  Episcopalians,  and  colonies  of  other  religious  beliefs  and 
principles.     It  was  impossible  for  them  to  have  formed  under 
a  government  to  make  a  common  cause  against  a  common 
enemy  unless   it  was   laid   on   the  foundation-stone   that  the 
government  should  not  be  Catholic,  Episcopalian,  Quaker,  or 
Baptist,  and  that  there  should  be  religious  liberty,  each  denom- 
ination being  allowed  to  have  such  religious  freedom  as  it  de- 
sired to  enjoy.     It  was  from  causes  of  that  character,  and  at  a 
time,  too,  when  the  world  was  shaken  to  its  foundation  by  the 
doubt  which  brought  about  the  French  revolution,  and  when 
the  attempt  was  made  to  strike  from  the  world  the  name  of 
God,  and  when  woman  was  made  to  represent  all  of  deity  in 
France.     The  efforts  to  destroy  this  qualification  of  witnesses 
is  an  attempt  to  place  us  where  the  French  were,  and  have  us 
declare  that  we  are  without  belief  in  a  future,  and  that  the 
future  is  annihilation.     At  this  suggestion  mankind  rises  up 
in  holy  horror;  when  the  attempt  is  made  to  conduct  the  affairs 
of  the  world  in  the  absence  of  God,  and  says:   "When  this 
attempt  was  made  it  brought  about  the  French  revolution, 
which  we  have  been  led  to  consider  as  a  horror  of  horrors,  and 
which  represents  what  man  is  capable  of  when  not  restrained 
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by  any  kind  of  religious  influence."  The  argument  of  the 
gentleman  reminds  me  of  a  little  circumstance  that  occurred 
when  I  was  a  boy.  Some  negroes — who  were  then  slaves — 
were  guilty  of  breaking  into  the  house  of  the  owner  of  one  of 
them,  a  negro  girl.  She  had  two  brothers  who  belonged  to 
another  man,  and  when  her  owner  was  away  one  day  they  had 
a  party,  and  broke  into  his  house  and  took  what  they  could 
fin^  in  the  way  of  sweet- meats  and  fine  linen  and  silver,  which 
they  set  out  for  their  party.  They  introduced  the  fiddle  and 
the  banjo,  and  kept  up  the  party  until  midnight.  The  old 
lady  who  was  the  owner  of  the  girl,  who  was  perhaps  the  in- 
stigator of  the  whole  mischief,  was  not  going  to  punish  the 
girl  at  all  because  she  was  a  girl,  and  was  not  to  blame,  but 
had  the  two  brothers  arrested  for  punishment.  In  those 
days  negroes  were  competent  witnesses  for  and  against  each 
other.  The  first  put  upon  the  stand  was  a  negro  man  by  the 
name  of  Dick  Johnson,  who  was,  by  the  way,  a  slave  of  Herschel 
V.  Johnson,  once  Governor  of  Georgia.  The  squire  was  a 
man  who  was  accustomed  to  slavery  and  to  the  negro,  and  the 
lawyer  who  was  defending  the  two  boys  under  indictment, 
said:  "Squire,  I  wish  to  know  whether  this  negro  understands 
the  solemnity  of  an  oath.  Let  him  swear  to  what  he  believes." 
Dick  was  sworn.  ''  Dick,  have  you  ever  taken  an  oath ?  "  "  Yes, 
I  have  cussed  some."  "That  is  not  the  thing.  Were  you  ever 
sworn  in  a  court-house?''  "Judge,  I  never  cussed  in  the  court- 
house in  my  life."  "Dick,  that  is  not  the  question.  You  are 
to  be  sworn  here  as  a  witness  in  this  case."  "Squire,  I  object 
to  this  ignorant  negro's  being  brought  in  here  as  a  witness/* 
"  You  don't  understand  these  negroes,"  said  the  squire.  "  Dick, 
you  are  going  to  be  a  witness  against  these  Other  negroes.  I 
want  to  know  whether  you  are  going  to  tell  .the  truth."  "  But, 
Squire,  that  is  not  the  way  in  which  the  law  entitles  me  to  ex- 
amine this  witness.  I  want  to  know  whether  the  witness  be- 
lieves in  a  state  of  future  rewards  and  punishments,  and  I  wish 
that  question  propounded  to  him."  "This  negro  does  not 
know  any  thing  about  future  rewards  and  punishments,"  said 
the  squire."  "  I  will  go  and  get  Blackstone,"  began  the  lawyer. 
"I  don't  want  to  know  any  thing a])out  Blackstone,"  the  squire 
replied;  "  he  never  knew  any  thing  about  negroes.     I  want  to 
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show  you  what  a  fool  old  Blackstone  was.  Now,  Dick,  if 
you  swear  to  a  lie  about  this  matter,  what  will  be  the  result? " 
"Judge,  if  they  catch  me,  they  would  whip  me."  "  That  is  not 
the  question.  If  you  swear  to  a  lie  here,  and  they  don't  catch 
you  in  this  world,  and  you  go  to  the  next  world,  what  will  be 
the  result  ?  "  Dick  thought  over  it  a  moment,  and  said :  "Judge, 
if  they  caught  me  there,  they  would  whip  me."  How  would 
it  work  to  have  such  a  witness  put  on  the  stand  where  the 
rights  and  liberties  of  people  are  at  stake  ?  When  American 
liberty  was  founded  upon  religious  liberty  as  the  corner-stone, 
we  had  a  sufficient  amount  of  conservatism  to  carry  with  us 
the  English  common  law,  which  has  been  brought  into  Tennes- 
see, apd  ^hich  has  not  been  altered  by  statute.  We  have  it 
here  to-day.  These  laws  are  the  result  of  exp»erience  and  com- 
mon sense  from  the  time  when  the  memory  of  man  runneth  not 
to  the  contrary.  There  are  those  who  will  come  out  among  us 
with  red  lights  and  blue  lights  and  all  other  kinds  of  lights, 
but  the  result  of  experience,  as  laid  down  by  the  common  law, 
is  the  safest  light,  and  that  which,  in  my  judgment,  it  is  safest 
for  us  to  follow. 

The  President.  — -I  see  with  us  Senator  llivers,  who  intro- 
duced a  bill  to  remove  the  disqualifications  of  unbelievers  at 
the  last  session  of  the  Legislature. 

Flournoy  Rivers. — To  begin  with,  I  was  keeping  in  the  dark 
the  fact  that  I  was  a  member  of  the  last  Legislature.  I  did 
not  want  to  say  any  thing  about  that.  But  inasmuch  as  you 
have  been  so  unkind  as  to  call  attention  to  that  fact,  I  will  say 
that  I  did  introduce  into  the  Senate  of  the  Forty-seventh  Gen- 
eral Assembly  and  procured  to  be  introduced  into  the  House 
a  bill  that  contaitied  the  ideas  which  are  set  forth  in  Judge 
Greer's  paper.  Having  the  same  conception  of  what  the  law 
ought  to  be  as  he  seems  to  have,  I  sought  to  put  that  law  upon 
the  statute-book  and  failed,  as  I  failed  in  several  other  things 
I  tried  to  do.  Mr.  President,  the  only  objection  I  can  see  to 
Judge  Greer's  paper  is  that  in  my  opinion  it  does  not  go  far 
enough,  because  he  has  a  saving  clause  and  an  exception  when 
he  uses  the  expression,  "saving  and  excepting  them  that  have 
been  convicted  of  an  infamous  crime."  I  see  no  more  reason 
why  a  man  that  has  been  convicted  of  an   infamous  crime 
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might  not  and  ought  not  to  be  allowed  to  open  his  mouth  on 
the  witne88-8tand  than  the  man  who  stands  as  spotless  a« 
the  driven  snow.  I  believe  the  law  ought  to  be  as  with  refer- 
ence to  defendants  in  criminal  cases,  that  every  man,  no  matter 
who  he  is,  black  or  white,  high  or  low,  bond  or  free,  ought  to 
have  the  right  to  tell  his  story  upon  the  witness-stand,  and  let 
the  jury  judge  of  his  credibility.  The  gentleman  speaks  of 
resolution.  The  history  of  development  and  human  progress 
is  the  history  of  revolution  and  nothing  else.  Col.  Fort 
speaks  of  the  common  law.  I  call  attention  to  the  fact  that 
this  is  the  only  landmark  with  reference  to  the  credibility  of 
witnesses  that  is  left  that  once  belonged  to  the  common  law. 
The  circuit  judge  tells  the  jur}''  that  they  are  the  judges  pf  the 
weight  of  testimony  and  of  the  credibility  of  the  witnesses- 
He  lays  down  to  that  jury  the  rules  laid  down  in  the  law  books. 
The  reputation,  the  character  of  the  witness,  his  demeanor, 
his  willingness  to  answer,  are  all  to  be  taken  into  consideration, 
I  think  the  only  standard  should  be,  to  hear  the  witness  and 
allow  the  jury  to  judge  of  his  credibility  from  his  demeanor 
and  other  indications  of  whether  or  not  he  is  telling  the  truth. 
I  am  one  of  those  who  have  been  reared,  I  started  to  say  after 
the  straightest  sect  of  the  Pharisee,  but  some  of  you  might 
think  I  was  a  Presbyterian,  when  in  fact  I  am  an  Episcopalian, 
and  it  is  not  from  any  question  of  religious  dogma  that  I  stand 
as  I  do  upon  this  question,  but  because,  to  my  mind,  it  is  the 
result  of  the  plainest  incentives  and  dictates  of  right.  I  think  , 
it  was  one  of  the  blots  upon  our  statute-books  for  years  and 
years  that  a  man  could  not  stand  up,  when  tried  for  his  mis- 
deeds, and  tell  his  side  of  the  story;  and  we  have  been  told 
that  it  was  one  of  the  boasts  of  the  English-speaking  people 
that  it  was  not  the  nature  of  our  country  to  condemn  a  man  to 
death  before  he  that  was  accused  had  his  accusers  face  to  face, 
and  had  leave  to  answer  them  concerning  the  crime  for  which 
he  was  charged. 

I  think  that  when  the  General  Assembly  took  that  disqualifi- 
cation from  the  statute-book,  and  allowed  a  criminal  to  become 
a  competent  witness,  leaving  it  to  the  jury  to  be  the  judges  of 
his  credibility  by  the  aid  of  the  evidence  which  should  be  sub- 
mitted against  him  and  his  character,  it  acted  wisely.     I  do  not 
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believe  the  question  whether  a  man  is  a  believer  or  an  unbe- 
liever, whether  or  not  he  believes  in  future  rewards  or  punish- 
ments, in  the  apostolic  succession,  or  any  other  cardinal  or  im- 
portant doctrine  of  the  Christian  religion,  or  of  the  Jewish 
religion,  or  of  Buddhism,  or  any  other  religion  under  heaven, 
has  any  more  to  do  with  the  credibility  of  a  witness  than  the 
question  whether  he  came  from  one  side  of  the  Ohio  or  Missis- 
sippi River  or  the  other.  I  believe  we  ought  to  have  a  wise  law 
in  such  matters,  and  I  believe  we  will  come  to  that  eventually, 
because  the  century  is  getting  too  old,  when  standing,  as  we 
do,  in  the  sunlight  of  civilization  to  hold  to  this  old  relic 
of  common  law  barbarism — almost  this  old  relic  of  fetishism. 
We  are  far  beyond  the  time  when  the  heathen  was  burned  and 
had  his  ashes  tossed  to  the  winds  because  he  did  not  believe. 
We  are  too  far  down  the  grandly  lighted  arcade  of  the  century 
for  this  relic  to  remain  much  longer  on  our  statute-books,  and 
I  believe  it  will  be  but  a  few  years  when  a  new  law  will  be 
enacted,  and  when  it  is  done,  it  will  go  to  the  credit  of  the 
General  Assembly  which  passed  it.  You  do  not  mean  to  say 
that  John  Stuart  Mill,  Iluxley,  and  Galileo,  that  the  great 
minds  whose  fame  and  achievements  stand  as  brilliant  lights  to 
illumine  the  centuries,  are  not  to  be  allowed  in  a  court  of  justice 
to  say  what  they  saw  of  certain  matters,  though  they  were 
present  and  participating!  I  do  not  believe  that  belief  in  a 
god,  or  in  a  state  of  future  rewards  and  punishments,  influ- 
ences a  man's  testimony  any  more  than,  as  I  said,  the  question 
of  the  locality  of  his  birth ;  and  if  he  does  not  tell  the  truth  on 
the  witness-stand,  he  ought  to  be  prosecuted  for  perjury  and 
false  swearing  for  telling  what  is  untrue,  whether  you  would 
call  it  false  swearing  or  not,  if  you  should  abolish  this  qual- 
ification. In  my  experience  at  the  bar,  and  in  my  observa- 
tion, I  have  seen  that  the  probability  of  punishment  for  per- 
jury is  what  nineteen-twentieths  of  the  witnesses  figure  on, 
after  all,  when  they  are  on  the  witness-stand  and  are  in- 
clined to  tell  an  untruth.  He  does  not  think  of  what  is 
going  to  happen  to  him  when  he  gets  into  the  great  beyond. 
It  does  not  occur  to  him  that  that  enters  into  the  admissibility 
of  Mb  evidence.  He  does  know  that  if  he  is  convicted  of  false 
swearing  he  will  be  sent  to  the  penitentiary;  and  when  Mr. 
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Fort  spoke  of  the  darkey  who,  when  asked  what  would  happen 
to  him  in  the  other  world  if  he  did  not  tell  the  truth,  said, 
"  If  they  catch  me  they  will  whip  me,"  I  thought  I  would  like 
to  ask  Mr.  Fort  how  he  would  have  answered  that  question,  or 
how  would  any  man  have  answered  it.  You  do  not  know  what 
will  become  of  you  any  more  than  the  negro.  After  all,  this 
matter  of  what  we  believe  is  of  indefinite  speculation.  It  en- 
ters into  calculations  and  speculations  about  a  great  unknown 
that  neither  you  nor  I  nor  any  other  living  man  knows  any 
thing  about;  and  I  believe  that  the  only  rule  we  should  have 
in  regard  to  this  matter,  being  mortal  as  we  are,  is  the  standard 
that  the  circuit  judge  lays  down  to  the  jury  when  he  tells  them 
how  to  pass  upon  the  evidence  of  the  man  on  the  witness- 
stand.  What  those  rules  and  standards  are,  you  gentlemen 
know.  I  believe  tliat  is  the  true  standard,  and  ought  to  be 
adopted ;  and  I  am  confident  in  the  belief  that  it  is  the  standard 
which,  in  a  few  years,  will  be  adopted. 

W.  B.  Sttmney. — I  agree  with  the  article  of  Judge  Greer's, 
and  while  I  think  it  deserves  more  than  a  passing  notice,  I 
would  not  have  opened  my  mouth  if  certain  gentlemen  had 
not  seen  proper  to  assail  him  and  give  illustrations  which  cut 
both  ways.  I  think  those  of  my  friend  liuhm  cut  the  other 
way  better  than  they  do  his.  His  illustrations  show  that  if  a 
man  has  a  conscience,  he  can  find  some  way  to  satisfy  it; 
and  the  man  who  will  swear  to  a  lie  in  the  witness-stand,  in 
the  face  of  his  fellow-citizens  and  the  court  and  jury,  will 
swear  to  a  lie  before  the  Almighty  God;  and  if  a  man  sets  out 
to  tell  a  lie,  he  will  tell  it,  I  don't  care  how  many  gods  he  may 
believe  in.  I  am  aware  of  the  fact  that  an  honest  man's  re- 
ligious life  will  influence  his  life.  Ilouk,  of  the  Second  Con- 
gressional District,  characterized  a  certain  religion  as  one  which 
did  not  interfere  with  his  politics.  I  will  not  say  which  one, 
for  it  might  touch  my  friend  Rivers.  Take  the  illustration 
which  Colonel  Fort  gave  of  the  darkey  who  was  placed  on  the 
witness-stand.  When  the  test  was  being  applied  to  him  as 
laid  down  in  the  common  law,  "  Do  you  believe  in  a  state  of 
rewards  and  punishments?"  he  did  not  have  a  particle  of  con- 
ception of  what  was  meant.  How  did  that  old  magistrate  pro- 
ceed who  liad  been  raised  among  the  negroes,  who  knew  that 
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their  education  was  deficient,  and  that  they  did  not  understand 
the  language  in  which  the  question  was  couched?  The  old 
justice  showed  by  his  actions  that  he  knew  the  negro  better 
than  that  little  lawyer  did.  He  says :  "  I  know  a  negro  better 
than  you  do.  It  makes  no  difference  what  he  believes  about 
that,  I  can  tell  when  he  is  telling  the  truth."  That  is  what 
the  jury  is  sworn  to  do,  and  what  it  can  do.  My  experience 
is  that  when  a  man  is  on  the  witness-stand,  and  a  lawyer  on 
the  other  side  has  him  set  aside  because  of  his  religious  belief, 
it  hurts  the  lawyer  who  does  it  more  than  he  would  have  been 
injured  by  the  testimony  which  he  has  excluded.  It  is  the 
duty  of  the  court  to  pass  .upon  the  admissibility  of  witnesses. 
It  is  the  duty  of  the  court  to  hear  the  evidence  'pro  and  con  as 
to  whether  a  witness  is  competent.  The  decisions  in  Tennes- 
see are  to  the  effect  that  you  can  test  it  both  ways — both  by 
extrinsic  testimony  and  also  by  the  statements  of  the  witness, 
drawn  out  by  the  questions  of  the  opposing  lawyer.  The  judge 
sits  in  solemn  judgment  upon  this  man,  and  considers  what 
the  witness  has  said  upon  other  occasions,  and  what  his  neigh- 
bors have  said  about  him,  and  lets  them  say  whether  he  is  a 
competent  witness.  If  the  judge  rules  that  he  is  not  a  compe- 
tent witness,  his  evidence  goes  before  the  court  in  an  appeal  to 
the  Supreme  Court,  and  you  will  see  how  the  court  in  Tennes- 
see has  evaded  that  question.  In  the  case  that  Judge  Greer 
referred  to,  the  court  says:  "This  is  an  outrage.  This  man  is 
telling  the  truth.  He  is  a  human  being,  and  his  testimony  is 
in  the  record.  We  will  set  aside  the  law  on  this  subject  that 
was  enacted  centuries  ago,  and  is  respected  as  law  and  gospel 
on  this  subject."  I  believe  it  is  a  barbarism  that  is  kept  up. 
No  lawyer  has  a  greater  regard  for  the  fundamentals  of  the 
common  law  than  I  have;  but  I  have  a  higher  regard  for 
Mansfield  as  a  jurist  than  I  have  for  Lord  Coke,  because  Mans- 
field had  the  courage  and  the  freedom  of  thought  to  study  the 
civil  law  and  apply  its  rules  to  the  determination  of  cases  in 
the  courts  of  England.  He  led  Coke  and  Lyttleton.  The 
progress  of  our  civilization  and  the  state  of  human  govern- 
*  meut  show  that  Mansfield  was  right  and  that  Coke  and  the 
detractors  of  Mansfield  were  wrong.  I  believe  that  in  a  short 
while  the  true  rule  will  exist,  and  that  these  men  will  be  al- 
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lowed  to  testify.  He  should  be  heard,  and  if  his  beliefs  or  dis- 
beliefs detract  from  his  credibility,  let  that  and  other  facts  bear- 
ing upon  his  credibility  be  considered  by  the  jury.  About  one 
time  in  a  thousand  would  a  man  be  asked  his  religious  belief, 
because  the  principle  would  show  that  it  was  of  no  use.  I  had 
rather  believe  a  man  of  good  character,  whose  evidence  cannot 
be  put  down  by  his  neighbors,  than  to  believe  a  man  who  will 
come  up  and  swallow  the  whole  creed  or  a  half-dozen  creeds. 
I  expect  if  my  friend  Ruhm  would  investigate  the  parties  in 
his  illustrations,  he  would  find  that  they  can  swallow  as  many 
creeds  as  anybody  in  the  community.  Do  not  infer  that  I  do 
not  believe  in  the  Christian  religion,  I  believe  that  Christ  was 
more  liberal  than  some  of  our  brethren  appear  to  be  on  this 
occasion.  I  believe  that  he  himself  would  have  heard  a  man 
whether  he  believed  in  him  or  not,  and  would  have  said :  "My 
brother,  come  and  change  your  course  of  life!"  Let  us  treat 
him  as  a  civilized  man;  and  while  the  light  holds  out  to  burn, 
the  vilest  sinner  may  return. 

John  Ruhm, — I  merely  desire  to  call  attention  to  the  fact  that 
I  do  not  understand  that  the  civil  law  has  a  different  rule  from 
the  common  law  on  that  question.  I  believe,  with  one  excep- 
tion, it  applies  everywhere. 

James  S.  Pilcher. — It  seems  to  me  very  clear,  Mr.  President, 
that  there  is  a  tendency  to  liberality  in  regard  to  this  rule,  and 
that  there  will  hardly  be  found  an  exception  to  the  sentiment 
that  the  rule  ought  to  be  liberalized  and  made  a  little  less  re- 
strictive. .  At  the  same  time,  it  seems  to  me  that  the  drift  of 
the  discussion  unduly  criticises  the  common  law  judges  who  es- 
tablished the  rule,  and  that  it  is  not  just  to  refer  to  the  rule  as 
a  relic  of  barbarism.  I  have  always  been  taught  that  the  com- 
mon law  is  the  perfection  of  reason  and  common  sense,  and  I 
am  not  at  all  prepared  to  characterize  a  rule  that  has  been 
established  by  common  law  judges,  and  has  stood  the  test  of 
centuries,  as  a  relic  of  barbarism.  On  the  contrary,  I  believe 
it  was  founded  upon  solid  reason.  Whether  or  not  the  reason 
still  exists  is  a  different  question.  Another  idea  that  seems  to 
have  cropped  out  in  the  discussion  is  this :  That  the  law,  and 
the  courts  who  administer  the  law,  draw  a  distinction  between 
the  man  who  believes  in  a  future  state  of  rewards  and  punish- 
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ments  and  one  who  does  not,  and  that  the  one  is  regarded  as 
more  credible  than  the  other.  I  do  not  understand  that  the 
rule  is  based  upon  that  idea  at  all.  But  when  two  witnesses 
are  presented,  and  one  of  them  says  he  does  not  believe  in  a 
future  state  of  rewards  and  punishments  and  the  other  says  that 
he  does,  the  man  who  says  that  he  does  believe  simply  raises 
himself  to  that  plane  upon  which  alone  the  courts  will  hear 
him  apeak  at  all.  Herbert  Spencer  has  been  referred  to  as  one 
who  ought  to  be  believed,  and  I  agree  to  that.  But  it  is  not  a 
question  of  veracity  at  all.  The  man  who  believes  in  a  state 
of  future  rewards  and  punishments  would  no  more  be  heard  to 
testify  without  the  administration  of  the  oath  than  Spencer. 
The  idea  is  that  both  are  unworthy  of  belief  until  you  apply 
the  test  of  the  oath.  That  test  cannot  be  applied  where  the 
witness  does  not  believe  in  a  future  state  of  rewards  and  pun- 
ishments. I  think  a  very  cursory  examination  of  history  and 
of  the  conditions  which  existed  at  the  time  the  rule  was  estab- 
lished would  show  that  the  fear  of  punishment  hereafter  was  a 
powerful  restraining  influence  upon  witnesses  who  were  in- 
clined to  state  what  was  untrue,  and  it  was  not  a  species  of 
barbarism  for  the  courts,  at  that  time,  to  hold  that  the  highest 
measure  of  veracity  was  attained  when  the  witness  who  be- 
lieved in  a  state  of  future  rewards  and  punishments,  by  the 
obligation  of  an  oath,  was  required  to  call  upon  God  to  punish 
him  hereafter  if  he  should  speak  falsely;  and,  without  going 
into  the  question  as  to  whether  the  rule  ought  to  be  set  aside 
entirely,  it  seems  to  me  that  the  question  should  be  considered 
from  the  other  direction — that  is,  that  when  you  get  up  to  the 
point  of  saying  that  you  will  let  everybody  testify,  it  should 
be  without  administering  the  oath  to  any.  Then  you  will  put 
the  man  that  believes  and  the  man  who  does  not  believe  upon 
the  same  footing.  In  one  sense  the  real  question  presented  is 
whether  you  will  dispense  witli  all  oaths.  So  far  as  my  own 
opinion  and  observation  go,  I  think  that,  however  lightly  you 
may  speak  of  the  obligation  of  an  oath,  it  does  have  a  power- 
ful influence  upon  witnesses  to-day,  and  I  do  not  suppose  there 
is  a  lawyer  here  who  has  not  known  witnesses  who  will  say 
things  on  the  street  which  they  will  not  swear  to  in  court. 
Whether  the  restraining  force  was  fear  of  punishment  here- 
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after  or  fear  of  prosecution  for  perjury  is  a  question;  but  I 
think  Mr.  Ruhm's  suggestion  lies  close  to  the  proper  treatment 
of  the  question.  We  ought  to  have  all  proper  resti^aining  in- 
fluences possible  thrown  around  the  admission  of  testimony. 
I  can  see  how  unjust  it  is  for  a  party  whose  rights  depend  upon 
the  knowledge  of  witnesses  who  do  not  believe  in  future  re- 
wards and  punishments  that  their  testimony  should  be  sup- 
pressed, and  those  interests  thereby  jeopardized  or  lost.  At 
the  same  time,  I  think  we  ought  to  proceed  cautiously;  and, 
so  far  as  I  am  concerned,  I  would  prefer  to  get  upon  some 
middle  ground.  Whatever  is  done,  we  ought  not  to  undertake 
to  say  that  we  know  so  much  better  than  the  judges  who  ad- 
ministered the  law  centuries  ago  as  to  whether  it  was  barba- 
rism or  not.  We  ought  to  get  at  the  reason  for  the  rule,  and 
then  hold  on  to  all  the  good  we  can  find  in  it  for  ourselves  to- 
day. Any  radical  legislation  on  the  subject  would  be  danger- 
ous. How  you  are  going  to  let  down  the  gap  entirely  so  as  to 
admit  as  witnesses  those  who  do  not  believe  in  future  rewards 
and  punishments  without  losing  some  of  the  beneficial  influ- 
ences of  the  obligation  of  the  oath  upon  those  who  do  believe, 
I  cannot  see. 

S.  D.  Hayes, — I  think  the  question  at  last  resolves  itself  into, 
What  importance  may  be  attached  to  the  sanctity  of  an  oath  ? 
Suppose  one  of  these  gentlemen  who  do  not  believe  should 
come  up  as  an  ordinary  witness.  Of  course  an  oath  would 
never  be  administered.  What  will  you  swear  him  by?  Not 
by  the  heavens ;  he  don't  believe  in  them.  Not  by  himself;  he 
don't  believe  in  himself.  There  is  not  anything  like  him  in 
the  earth,  the  heavens  above,  or  the  waters  below.  So  I  say 
that  at  last  the  value  is  the  sanctity  that  is  attached  to  an  oath. 
You  would  abolish  the  oath  to  accommodate  two  or  three  men, 
for  that  is  about  the  size  of  the  brigade  that  is  trying  to  get  in 
here.  We  cannot  make  a  rule  for  such  cases.  We  must  have 
a  general  rule,  and  everybody  that  can  bring  himself  up  to  the 
rule  will  be  permitted  to  testify.  We  have  a  statute  on  our 
books  now  that  disqualifies  either  party  to  a  suit  against  an 
administrator  from  testifying  as  to  transactions  and  statements 
of  the  dead  man.  The  same  reason  that  is  urged  by  Judge 
Greer  would  apply  in  that  case.     Here  is  a  man,  the  only  wit- 
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ness.  He  is  the  only  one  who  knows  any  thing  about  the  mat- 
ter. He  is  cut  off.  The  rule  is  that  since  death  has  closed  the 
mouth  of  one  party  to  the  transaction,  let  the  law  close  the 
mouth  of  the  other.  Here  is  a  man  who  knows  all  about  it, 
but  he  cannot  tell  it,  because  the  other  party  is  dead  and  gone. 
There  are  other  cases  of  incompetency  besides  this.  For  my- 
self, I  am  opposed  to  the  introduction  of  that  new  law.  I  be- 
lieve a  mistake  has  been  made  in  allowing  criminals  to  testify. 
I  believe  your  experience  will  show  that  when  criminals  are 
put  on  the  witness-stand  there  is  a  great  amount  of  perjury, 
I  believe  that  in  the  celebrated  case  tried  recently  in  Memphis, 
where  the  Judge  here  was  counsel,  a  majority  of  the  people 
thought  that  the  defendant  ought  not  to  be  permitted  to  testify, 
and  it  is  a  dangerous  practice.  The  rule  has  come  down  from 
ages,  and,  so  far  from  being  a  barbarism,  is  from  the  best  of  ex- 
perience. It  has  run  a  long  gauntlet,  and  instead  of  being 
against  it  on  that  account,  I  admire  it  because  it  has  stood  so 
long.  My  friend  llivers  is  very  much  humiliated  at  being 
classed  among  the  members  of  the  last  Legislature.  I  congrat- 
ulate him  on  that.  I  think  that  is  something  a  gentleman 
should  take  to  the  woods  on.  I  did  not  know  until  he  got  up 
to  speak  that  he  was  a  member.  Looking  at  the  back  of  his 
head,  I  thought  he  was  a  good  Methodist.     It  resembles  mine. 

Flouraoy  Rivers. — I  am  descended  from  Methodists. 

S.  D.  Hayes. — You  should  come  back  to  your  mother.  I  am 
a  married  man,  but  my  wife  has  never  pulled  my  hair.  When 
I  was  little  I  went  to  sleep  and  a  cow  eat  it  off.  May  be  your 
hair  has  been  taken  off  by  rubbing  against  established  rules  of 
law. 

Tully  Broken. — A  gentleman  of  known  honor  and  integrity 
cannot  testify  under  this  rule,  which  I  do  not  think  is  a  relic  of 
barbarism,  but  of  religious  narrowness.  Very  rarely,  however, 
a  lawyer  insists  on  the  test.  They  are  ashamed  to.  That  a 
witness  is  not  permitted  to  testify  because  of  his  religious  be- 
lief shocks  the  country,  and  I  say  you  have  got  to  get  rid  of  it 
some  way  or  other.  Let  those  who  ask  the  test,  and  those  who 
are  forced  to  tell  the  truth  by  fear  of  scorching  in  some  other 
world,  have  the  test;  but  when  a  gentleman  says  *'  No,"  as  the 
question  is  put  to  him,  he  is  an  honest  man  ;  for  a  man  who  op- 
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poses  the  opinion  of  the  community,  and  takes  that  ground  in 
the  court-house,  is  compelled  to  be  an  honest  man,  for  he  is 
testifying  against  his  own  interests,  and  he  knows  it.     If  he 
should  say  in  a  court-room  that  he  did  not  believe  in  a  state  of 
future  rewards  and  punishments,  I  should  be  very  apt  to  be- 
lieve him  myself.     When  a  witness  makes  up  his  mind  to  tell 
a  lie,  he  will  most  likely  do  it.     If  he  is  base  enough  to  tell  a 
lie — unless  it  be  a  white  lie  like  aome  of  the  ladies  tell,  and 
which  are  excusable — he  is  base  enough  to  qualify  himself  to 
tell  a  lie.     So  whenever  you  set  aside  a  decent,  honorable  gen- 
tleman because  he  has  the  courage  to  say  that  he  does  not  be- 
lieve in  a  state  of  future  rewards  and  punishments,  you  shock 
the  country,  and  the  courts  wliich  enforce  the  rule  and  the  law- 
yers who  insist  upon  it  feel  ashamed.     That  is  the  state  of  the 
•  law^  to-day,  and  law^yers  must  find  some  way  to  get  around  it. 
This  witness  gets  on  the  stand.     "  Do  you  believe  in  a  state  of 
future  rewards  and  punishments?/'     "  I  do."     "Then  you  are 
a  competent  witness,  no  matter  how  great  a  rascal  you  are,  and 
you  can  testify."     Another  witness  is  brought  upon  the  stand. 
He  says :  "  I  cannot  say  that  I  believe  in  a  state  of  future  re- 
wards and  punishments."     Let  the  court  ask  him  the  question  : 
"  What  would  be  the  result  to  you  of  telling  a  lie  ?  "     He  would 
say:  "I  w^ould  be  disgraced.     I  w^ould  lose  my  self-respect. 
My  wife  and  children  would  be  ashamed  to  look  into  my  face, 
and  I  would  be  a  degraded  man.''     To  set  aside  the  testimony 
of  a  man  who  can  qualify  himself  that  way,  because  he  has  not 
the  audacious  effrontery  to  tell  a  falsehood  to  qualify  himself, 
is  an  affront  to  the  age  and  a  shock  to  every  court  in  which  it 
occurs.     Every  lawyer  here  knows  it.     How  far  it  would  do  to 
sweep  aw^ay  the  qualification   of  an   oath  by  statute,  I  don't 
know;  but  I  say  the  bar  ought  to  recommend  some  measure 
to  do  away  with  this  thing  that  shocks  you  and  the  court  and 
the  sensibilities  of  all  honorable,  decent  people.     You  take  the 
most  distinguished  infidel  in  the  United  States — I  mean  one 
who  has  made  himself  most  distinguished  by  proclaiming  pub- 
licly that  he  does  not  believe  in  a  state  of  future  rewards  and 
punishments — Mr.  Ingersoll.     Is  there  a  lawyer  in  this  room 
that  would  face  a  court  anywhere  in  the  United  States  and  ob- 
ject to  his  testimony  on  that  ground?     I  would  like  to  be  there 
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to  see  him  do  it,  and  I  should  like  to  hear  what  Mr.  IngersoU 
would  say  to  him.  He  would  be  the  most  used-up  lawyer  that 
ever  attempted  to  bullrag  a  witness.  I  don't  know  just  exactly 
what  we  ought  to  do,  but  it  is  imperative  to  us  to  formulate 
some  statute  that  will  relieve  us  of  this  aflFront  to  liberality  and 
civilization  and  this  disgrace  to  the  age.  What  is  the  object  of 
any  inquiry  in  the  court-room  ?  It  is  to  get  at  the  truth.  How 
are  you  going  to  get  at  the  truth  if  its  avenues  run  through 
the  mouth  of  a  man  who  is  not  able  to  say,  "  I  believe  in  a  state 
of  future  rewards  and  punishments,"  and  you  begin  by  cutting 
oft*  that  source?  If  you  cut  it  oft',  how  are  you  going  to  find 
it  again?  Cases  may  occur  in  which  it  may  be  impossible  for 
you  to  get  at  the  truth  and  do  justice  because  gentlemen  are 
not  allowed  to  testify — not  because  they  are  not  honorable ;  not 
because  they  are  not  esteemed  to  be  honorable,  but  because 
they  have  courage  enough  to  say  :  "  I  cannot  say  that  I  believe 
in  a  state  of  future  rewards  and  punishments."  I  say  these 
words  because  I  feel  that  it  is  a  disgrace  to  the  legal  profession 
in  Tennessee  that  we  have  not  done  something  to  relieve  our- 
selves of  the  obloquy  that  attaches  to  a  practice  like  this. 

The  President. — We  had  better  suspend  discussion  on  this 
question. 

Floumoy  Rivers. — Before  the  discussion  is  closed,  I  suggest 
that  the  members  of  the  body  would  like  to  hear  from  the 
members  of  the  Supreme  Court  upon  the  effect  of  the  rule  in 
Tennessee  as  they  have  observed  it. 

The  President. — I  believe  this  is  "  opinion  morning." 

J.  M.  Dickinson. — We  have  had  some  discussion  on  this  sub- 
ject, and  I  think  it  should  be  referred  to  a  committee,  who 
shall  be  directed  to  consider  it  and  formulate  a  bill  to  be  pre- 
sented for  discussion  at  the  next  meeting.  Probably  we  have 
not  proceeded  far  enough  with  an  interchange  of  views  to 
formulate  a  statute,  but  the  committee  can  formulate  one  under 
the  light  of  this  discussion,  and  submit  it  later. 

•7,  M,  Oreer. — I  second  the  suggestion. 

W.  JB.  Swaney. — The  discussion  took  a  wider  range  than  did 
Judge  Greer's  paper.  The  discussion  considered  the  abolition 
of  all  oaths;  the  paper  did  not  do  that. 

J.  M.  Dickinson. — The  motion  does  not  contemplate  that  we 
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commit  ourselves  to  any  thing  except  that  th^e  paper  and  the 
discussion  shall  be  referred  to  the  committee,  who  will  consider 
it  and  formulate  a  bill,  which  we  may  or  may  not  approve.  I 
move  that  the  paper  and  the  discussion  be  referred  to  the  Com- 
mittee on  Jurisprudence  and  Law  Reform. 

M.  T.  Bryan. — I  move  to  amend  by  inserting  the  words, 
"  We  concur  in  the  opinion  expressed  by  Judge  Greer,  and 
refer  the  paper  to  the  committee  to  report  back  to  this  meet- 
ing as  to  a  means  of  carrying  its  recommendations  into  ef- 
fect." 

J,  M,  Dickinson, — I  move  to  lay  that  motion  on  the  table. 

The  motion  to  table  was  lost. 

The  motion  to  amend  was  carried ;  after  which  the  original 
motion  was  carried. 

The  President. — We  will  now  hear  the  report  of  the  Com- 
mittee on  Judicial  Administration  and  Remedial  Procedure. 

John  A.  Pitts. — I  am  the  only  member  of  the  committee  pres- 
ent. Three  members  reside  in  Nashville,  two  in  Memphis,  and 
the  other  in  Chattanooga.  I  understand  that  none  of  them 
will  be  present.  Mr.  Stokes  prepared  a  report  for  the  commit- 
tee, of  which  I  am  secretary.  It  has  been  signed  by  Colonel 
Baxter  Smith.  I  am  unable  to  concur  in  all  the  recommenda- 
tions made,  and  have  seen  proper  to  prepare  a  minority  re- 
port. 

The  President. — The  paper  has  been  handed  the  Secretary 
by  Mr.  Stokes,  with  the  request  that  it  be  read  by  Hamilton 
Parks  or  J.  M.  Dickinson. 

Hamilton  Parks  read  the  report,  as  follows : 


Report  of  tue  Committee  on  JuDiciiVL  Administration   and 
Remedial  Procedure. 

To  the  Bar  Association  of  Tennessee: 

When  we  consider  the  many  valuable  recommendations  made 
by  past  committees  to  this  Association,  and  then  realize  that 
very  few,  if  any,  have  found  a  place  in  our  statute-law,  we  feel 
almost  disheartened.  Our  reports  are  analyzed  by  shrewd  law- 
yers, dissected  by  minds  keener  than  the  surgeon's  scalpel,  and, 
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after  the  dross  has  thus  been  eliminated,  they  are  adopted  and 
peacefully  laid  to  rest. 

We  certainly  have  not  done  much  toward  remedying,  by 
legislative  enactment,  the  evils  or  defects  in  our  laws,  and  this 
committee  will  suggest  a  few  changes  that  require  the  aid  of 
the  Legislature : 

1.  The  profession  of  law  presents  a  grand  field  not  only  for 
the  expansion  and  enlargement  of  him  that  enters,  but  for  the 
elevation  of  mankind. 

History  tells  us  that  in  every  struggle  for  enlarged  liberty, 
for  the  advancement  of  society  and  the  elevation  of  mankind, 
the  lawyers  have  been  the  leaders.  They  are  valiant  soldiers 
in  the  peaceful  conflicts  for  right,  votaries  at  the  shrine  of 
truth,  and  priests  at  the  altar  of  justice.  lie  that  seeks  this 
field  should  not  only,  come  with  ability  suflicient,  but  with  a 
character  in  keeping  with  the  profession,  and  he  that  w^ould 
remain  in  it  should  be  a  jealous  guardian  of  its  purity.  There 
is  a  tendency  among  a  large  class  of  people  at  present  to  look 
with  suspicion  upon  all  professions,  and  I  fear  mainly  upon 
that  of  law.  To  be  called  a  lawyer  has,  in  the  estimation  of 
some,  become  a  term  of  reproach,  and  we  must  admit  that  the 
bench  and  the  bar  are  largely  to  blame  for  this  state  of  atiairs.  If 
the  bar  would  do  its  duty  toward  lawyers  guilty  of  reprehen- 
sible conduct,  our  profession  would  soon  be  rid  of  many  men 
who,  under  the  guise  of  lawyers,  are  practicing  frauds  and 
tricks  far  beneath  the  profession. 

It  is  no  pleasant  duty  t6  expose  another  lawyer,  and  it  is  ren- 
dered doubly  difiicult  when  the  lawyer  seeking  to  do  so  real- 
izes that  if  he  succeeds  in  the  exposure  and  disbarment  of  the 
lawyer,  some  of  his  fellow-lawyers  will  sign  a  petition  for  his 
re-instatement.  • 

For  a  lawyer  to  falsify  a  record,  to  collect  his  client's  money 
and  not  pay  it  over,  and  other  actions  of  like  nature,  are  by  no 
means  unfrequent  occurrences;  and  these  are  acts  which  bring 
into  disrepute  the  practice  of  law,  and  our  profession  becomes 
a  suiferer  thereby.  If  the  bench  and  bar  will  condone  such 
acts,  how  can  we  ask  or  expect  respect! 

There  is  lacking  among  us  that  love,  respect,  and  veneration 
for  our  profession  which  it  justly  merits.     It  is  indeed  a  sad 
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spectacle  when  a  lawyer  seeking  office  will,  as  a  stepping-stone 
to  success,  repudiate  his  profession  rather  than  defend  the 
mother  that  gave  him  respectability,  and  even  shun  this  asBOci- 
ation  for  fear  that  it  might  damage  his  chances  for  office.  The 
lack  of  self-respect  is  one  of  the  first  evidences  of  decay  in 
manhood,  and  the  absence  of  the  same  spirit  on  the  part  of 
those  attempting  to  uphold  any  institution  is  detrimental  to  it. 
The  lawyer  ashamed  of  his  profession  may  get  an  office,  but  he 
will  never  elevate  the  profession  nor  adorn  the  office. 

But  the  bar  is  not  alone  to  blame  for  the  disrepute  into  which 
our  profession  is  drifting.  The  bench  is  largely  at  fault. 
There  is  not  a  lawyer  present  but  knows  that  there  is  con- 
stantly admitted  to  the  profession  men  who  are  wholly  unfit, 
mentally  and  monilly.  This  abuse  of  our  profession  is  not 
attributable  so  much  to  the  defects  in  our  laws  as  it  is  to  their 
administration.  If  the  laws  now  in  existence  governing  the 
admission  to  the  bar,  and  the  right  to  remain  in  it,  were  rigidly 
enforced,  .we  would  have  little  grounds  to  complain,  for  the 
abuse  is  directly  attributable  to  the  loose  and  lax  method 
adopted  by  our  judges  in  granting  licenses  and  the  squeam- 
ishness  on  the  part  of  lawyers  in  exposing  a  lawyer  guilty, 
of  reprehensible  conduct. 

As  sentinels  over  the  entrance  to  our  profession  stand  the 
professors  of  our  law-schools  and  the  judges.  We  have  little, 
if  any  thing,  to  fear  from  the  former;  it  is  the  latter  who  are 
responsible  for  the  admission  of  unworthy  persons.  It  is  the  duty 
of  the  judges,  under  the  law,  never  to  admit  an  applicant  unless 
he  is  thoroughly  qualified,  both  mentally  and  morally;  and,  to 
ascertain  this  fact,  it  is  the  duty  of  the  judges  to  examine  the 
applicant  with  reference  to  his  qualifications,  and  require  him  to' 
produce  satisfactory  evidence  of  his  moral  character,  leaving 
the  judges  the  right,  in  their  sound  judgment,  to  fix  the  stand- 
ard of  each  qualification.  When  we  see  in  our  daily  practice 
some  men  practicing  law,  we  are  forced  to  admit,  from  the 
specimens  exhibited,  that  the  standard  of  some  of  our  judges 
has  been  gauged  remarkably  low,  and  the  examinations,  if  any, 
conducted  by  them  nothing  better  than  a  farce. 

Your  committee  enters  an  earnest  protest  against  this  loose 
and  slack  method,  and  we  recommend  that  a  memorial  be  ad- 
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dressed  to  each  of  our  judges,  asking  the  enforcement  of  the 
law  governing  admission  to  the  bar,  and  that  the  standard  as 
"to  qualification  for  admission  be  raised  higher  than  it  has  been 
ill  the  past. 

2.  The  writer  not  long  since  defended  an  action  for  damages 
£i.gainst  a  railroad  in  a  county  where  prejudice  was  strong 
against  the  defendant.  He  submitted  certain  issues  of  fact,  and 
a^ked  that  the  jury  be  required  to  pass  upon  them.  The  trial 
judge  declined  the  application,  and  the  jury  was  turned  loose, 
as  is  customary  in  this  State.  A  verdict  against  the  defendant 
was  of  course  the  result.  In  talking  with  some  of  the  jury 
afterward,  they  stated  that  all  the  jury  were  of  opinion  that 
the  defendant  was  not  at  fault  in  any  thing,  and  that  the  plaint- 
iff did  wrong  in  going  on  the  track  in  front  of  the  engine  after 
hearing  the  whistle.  In  reply  to  the  question,  "  Why,  then,  did 
they  give  her  a  verdict?"  a  juryman,  in  a  peculiarly  kind  tone 
of  voice,  replied:  "She  is  a  poor  widow,  and  your  road  will 
not  miss  the  money."  The  judge  declined  to  grant  a  new  trial, 
actuated,  I  fear,  largely  by  the  desire  to  keep  his  docket  clear, 
and  avoid  a  second  trial.  There  are  doubtless  few  lawyers 
present  who  have  not  met  with  a  similar  experience.  Such  a 
trial  is  a  travesty  on  justice,  and  no  language  can  be  too  strong 
in  condemning  it.  If  the  jury  had  been  required  to  pass  upon 
the  issues  of  fact  submitted,  an  entirely  dilierent  result  would 
have  followed.  Scarcely  any  jury  will,  on  such  issues  being 
presented,  respond  that  a  fact  does  exist  unless  there  is  some 
evidence  of  the  existence.  The  case  cited  above  is  but  an  illus- 
tration of  what  is  a  matter  of  common  knowledge — that  a  jury, 
influenced  by  sympathy,  will  bring  in  a  general  verdict  accord- 
ingly, when  at  the  same  time  it  will  find  certain  facts  estab- 
lished by  the  proof  which  in  law  would  be  an  insuperable  bar- 
rier to  such  verdict.  This  does  not  argue  an  intentional  dis- 
honesty on  the  part  of  the  jury,  but  rattier  a  disposition  to 
jump  at  results  from  a  general  theory  of  their  own  as  to  rigbt 
and  wrong. 

In  many  of  the  States  there  are  statutes  aiming  to  correct 
this  evil.     We  quote  the  one  from  Indiana: 

"In  all  actions,  the  jury,  unless  otherwise  directed  by  the 
court,  may,  in  their  discretion,  render  a  general  or  special  ver- 
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diet,  but  the  court  shall,  at  the  request  of  either  party,  direct  them 
to  give  a  special  verdict,  in  writing,  upon  all  or  any  of  the  issues ; 
and  in  all  cases,  when  requested  by  either  party,  shall  instruct 
them,  if  they  render  a  general  verdict,  to  find  specially  upon 
particular  questions  of  fact,  to  be  stated  in  writing.  This  spe- 
cial finding  is  to  be  recorded  with  the  verdict.  When  the  spe- 
cial finding  of  facts  is  inconsistent  with  the  general  verdict, 
the  former  shall  control  the  latter,  and  the  court  shall  give 
judgment  accordingly." 

We  recommend  the  passage  of  a  similar  act. 

3.  Possibly  no  law  has  ever  accomplished  so  much  in  expe- 
diting the  trial  of  causes  in  the  Circuit  Court  as  that  providing 
for  a  non-jury  docket.  There  are,  however,  some  of  the  incon- 
veniences of  the  old  practice  still  remaining,  viz.:  that  of  the 
introduction  of  evidence.  It  may  be  well  in  all  jury  trials  to 
require  the  presence  of  the  witness  in  court,  but  in  a  trial  be- 
fore the  judge  there  is  no  reason,  or  necessity  for  continuing 
that  practice.  In  place  of  setting  so  many  cases  a  day,  as  is 
now  the  practice  (some  of  which  will  not  be  reached,  and 
thereby  continued,  piling  up  costs  without  the  fault  of  either 
party),  if  the  proof  were  in  depositions,  the  docket  could  be 
called  regularly,  and  every  case  reached.  It  would  also  shorten 
the  trial  and  simplify  the  case,  for  a  deposition  will  never  be 
strung  out  like  an  oral  examination.  It  would  remove  all  dif- 
ficulty in  the  preparation  of  bills  of  exceptions,  and  the  Su- 
preme Court  would  have  before  them  the  same  facts  as  did  the 
trial  judge,  which  is  not  always  the  case  now.   . 

We  recommend  the  enactment  of  a  law  making  the  statute 
governing  the  introduction  of  testimony  in  the  Chancery  Court 
applicable  to  the  trial  of  causes  on  the  non-jury  docket  of  the 
Circuit  Court.  \ 

4.  That  our  Supreme  Court  acted  wisely  in  adopting  the  rule 
requiring  assignments  of  error  is  now  conceded  by  the  bar. 
It  required  much  more  labor  at  our  hands,  but  we  bowed  to  the 
inevitable,  went  to  work,  and  now  rejoice  in  the  change.  The 
bar,  having  thus  so  gracefully  come  to  the  aid  of  the  Supreme 
Court,  is  in  a  position  to  ask  from  that  court  a  favor  in  return. 
It  was  not  as  diflicult  for  tlie  supreme  judges  to  ascertain  what 
was  in  a  record  with  no  assignment  of  error  as  it  is  for  a  law- 
Digitized  by  VjOOQ IC 


Bar  Association  op  Tennessee.  35- 

yer  to  draw  a  decree  in  mauy  of  his  cases,  when  decided  by  an 
oral  opinion,  and  he  not  present;  and  it  is  likewise  more  diffi- 
cult for  him  to  learn  the  law  when  new  points  of  law  are  de- 
cided and  old  ones  reversed  by  oral  opinions.     If  oral  opinions 
^ve^e  like  foot-prints  in  the  sand,  we  would  not  complain;  but, 
like  Banquo's  ghost,  they  do  not  sleep,  but  constantly  are  pre- 
sented to  you,  and  that,  too,  at  an  unexpected  and  inopportune 
time,  mostly  in  the  midst  of  your  argument  before  the  Supreme 
Court.     Many  of  you  have  doubtless  felt  it,  and  know  how,  to 
say  the  least,  exceedin|i^ly  unpleasant  it  is  to  be  interrupted  in 
yovip  argument  by  the  announcement  that  ^'  We  have  decided  in 
an  oral  opinion  so  and  so,"  which  may  be  just  the. opposite  of 
the  position  you  are  contending  for. 

Now,  your  committee,  though  having  the  utmost  respect  for 
our  Supreme  Court,  and  fully  appreciating  their  labors,  yet  we 
do  most  earnestly  deprecate  this  practice.  It  is  not  just  and 
fair  to  the  bar,  and  no  lawyer,  however  learned,  can  intelli- 
gently advise  a  client  when  his  rights  in  the  court  of  last  re- 
sort are  made  to  turn  upon  an  unwritten  law,  known  only  to 
the  judges  trying  the  case. 

Your  committee  earnestly  recommends  a  memorial  to  our 
Supreme  Court  requesting  it  to  indicate,  in  writing,  the  points 
decided  by  them  in  all  cases,  and  that  all  opinions  delivered  by 
that  court  which  it  may  consider  as  binding  upon  them  or 
worthy  of  being  referred  to  in  subsequent  trials,  shall  be  writ- 
ten and  published.  Jordan  Stokes,  Chairman^ 

Baxter  Smith. 

S.  D,  Hayes, — I  want  the  supreme  judges  to  reply  orally. 

Flournoy  Rivers. — I  want  the  supreme  judges  to  show  why 
they  have  not  complied  with  the  statute,  because  the  law  al- 
ready provides  that  they  shall  deliver  written  opinions. 

John  A.  Pitts  submitted  the  minority  report,  as  follows: 

To  the  Bar  Association  of  Tennessee : 

I  heartily  indorse  the  first,  third  and  fourth  sections  of  the  re- 
port of  the  chairman  of  the  Committee  on  Judicial  Administra- 
tion and  Remedial  Procedure,  although  I  think  the  subject  of  the 
first  section  more  properly  belongs  to  the  Committee  on  Legal 
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Education  and  Admission  to  the  Bar ;  but  I  cannot  concur  either 
in  the  sentiment  expressed  or  the  recommendation  submitted 
in  the  second  section  on  the  subject  of  special  verdicts;  and  I 
deem  the  question  of  sufficient  importance  to  demand  a  brief 
statement  of  the  grounds  of  my  dissent : 

1.  My  first  objection  is  that  this  section  assumes  that  negli- 
gence, when  the  facts  are  undisputed  or  settled  by  verdict,  is 
exclusively  and  always  a  question  of  law. 

I  think  this  is  nof  true.  The  law  recognizes  no  fixed  stand- 
ard of  negligence.  Its  nearest  approach  to  a  definition  is  that 
it  consists  in  the  omission  to  do  something  which  a  reasonable 
and  prudent  man,  guided  by  those  considerations  which  ordi- 
narily regulate  the  conduct  of  human  affairs,  would  do,  or  tlie 
doing  of  something  which  such  a  man  would  not  do,  under  all 
the  circumstances  of  the  particular  act  or  omission.  While 
there  are  cases  whose  admitted  facts  and  circumstances  make 
the  course  of  prudence  so  clear  and  manifest  that  all  reasonable 
men  may  be  said  to  agree  that  the  particular  act  or  omission 
was  or  was  not  negligent,  and  where  negligence  may  be  said  to 
be,  in  a  certain,  though  not  strictly  accurate,  sense,  a  question 
of  law,  yet  in  a  vast  number  of  cases  the  facts  and  circum- 
stances, although  admitted  or  indisputable,  are  so  numeroUvS 
and  complicated,  or  present  an  occasion  so  novel  or  delicate, 
that  the  course  of  prudence  is  doubtful,  and  different  minds 
may  honestly  reach  different  conclusions  from  them.  What  a 
reasonable  man  would  do  under  a  given  state  of  facts  and  cir- 
cumstances, whether  simple  or  complicated,  it  seems  to  me,  is 
necessarily,  in  strir^tness,  always  a  question  of  fact,  since  the 
course  of  a  prudent  man  is  the  only  standard  or  guide  fur- 
nished by  the  law  in  such  cases;  and  to  say  that  in  extreme 
cases  the  court  should  take  the  question  of  negligence  from  the 
jury,  either  by  directing  a  verdict  for  plaintiff  or  defendant,  as 
the  Federal  courts  sometimes  do,  or  by  deciding  the  question 
in  such  cases  after  the  facts  and  circumstances  have  been  found 
by  the  jury,  is  not  necessarily  to  say  that  even  in  such  cases  tlie 
question  is  one  of  law,  but  rather  that  the  evidence  is  so  over- 
whelmingly one  way  that  the  court  will  not,  in  its  discretion, 
allow  a  contrary  judgment  to  stand.  In  such  cases  the  court, 
under  our  system,  has  ample  power  to  correct  abuses  on  the 
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art  of  juries  by  setting  aside  their  verdicts.  I  think  this 
•ower  of  the  court  should  be  confined  to  such  cases — that  is, 
xtreme  cases,  where  the  evidence  clearly  and  to  every  impar- 
lal  mind  preponderates  against  the  verdict.  Where  there  is 
loubt — that  is,  where,  upon  the  admitted  or  clearly  proven 
acts,  fair-minded  men  may  be  supposed  to  differ  as  to  the  con- 
clusion— that  conclusion  is  essentially  a  question  of  fact  for  the 
lury.  In  all  such  cases,  to  use  the  language  of  the  highest 
:;ourt  of  this  country —  / 

*'  Twelve  men  of  the  average  of  the  community,  comprising 
men  of  education  and  men  of  little  education— the  merchant, 
the  mechanic,  the  farmer,  the  laborer — these  sit  togethetr,  con- 
sult, apply  their  separate  experience  of  the  aftairs  of  life  to  the 
facts  proven,  and  draw  a  unanimous  conclusion.  This  average 
judgment,  thus  given,  it  is  the  great  effort  of  the  law  to  ob- 
tain." 

This  is  the  rule  even  in  the  Federal  courts.  The  legislation 
recommended,  it  seems  to  me,  would  extend  the  power  of  the 
judge  even  further,  and  make  him  essentially  the  arbiter  of  the 
question  of  negligence  not  simply  in  extreme  cases,  but  in  all 
cases.  The  better  conclusion,  in  my  opinion,  is  that  the  ques- 
tion of  negligence  is  never  one  of  law  in  any  sense,  although 
the  facts  are  undisputed,  unless  the  conclusion  which  may  be 
drawn  from  them  be  also  indisputable. 

2.  My  second  objection  is  that  the  section  in  question  con- 
tains an  unwarranted  insinuation  and  imputation  against  the 
honesty  and  integrity  of  juries.     There  has  been  already  too 
much  of  this,  in  my  opinion.     The  jury  is  one  of  the  constitu- 
tional instruments  of  the  State  for  the  administration  of  the  law 
no  less  important  than  that  of  the  court;  and  it  is  not  creditable 
to  our  profession  nor  healthful  to  public  confidence  in  the  course 
of  justice  to  be  continually  insinuating  that  the  great  mass  of 
the  people  are  less  honest  and  deserving  of  confidence  than 
ourselves  or  the  judges.     Much  of  the  alleged  prejudice  on  the 
part  of  juries  against  certain  interests  is  no  doubt  attributable 
to  this  position  of  antagonism  and  criticism  assumed  toward 
them  by  a  portion  of  the  bar,  and  too  often  by  the  court  also. 
History  has  proven  the  jury  the  greatest  bulwark  of  personal 
liberty,  and  nothing  bodes  more  evil,  in  my  judgment,  than  the 
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persistent  and  partially  successful  effort  in  certain  quarters  :«• 
strike  it  down  or  diminish  its  prerogatives.     If  we  comjiarv 
the  tendency  of  the  jury  and  of  the  judge  in  past  ages  towar»l 
oppression,  and  remember  that  history  often  repeats  itself,  I  think 
we  shall  come  to  a  more  favorable  view  of  the  importanoe  •:»: 
maintaining  intact  the  institution  and  prerogatives  of  the  jun, 
and,  by  improving  the  system  where  it  is  faulty,  seek  to  in- 
crease its  usefulness  rather  than,  by  a  course  of  depreeiatior 
and  insinuation  against  the  honesty  and  integrity  of  jurors,  to 
bring  it  into  disfavor  and  suspicion,  and  ultimately  destroy  it. 
It  may  be  that  the  chairman  of  the  committee  and  bis  client 
suffered  injustice  by  the  verdict  and  judgment  complained  of. 
Such  things  sometimes  occur,  no  doubt.     But  the  fact  that  in 
that  case  the  judge  concurred  with  the  jury  in  the  allesred 
wrong  to  fhe  railroad  raises  a  slight  suspicion  that  the  learned 
counsel  for  the   defendant  may  possibly  have   seen   the  ease 
darkly  through  too  highly  colored  glasses,  and  that  there  is  at 
least  a  bare  possibility  that  justice  was  not  so  greatly  outraged 
at  last.     At  all  events,  the  sweeping  indictment  involves  the 
judge  as  well  as  the  jury,  and  the  latter  was  not  alone  respon- 
sible for  the  wrong,  if  indeed  a  wrong  was  done. 

J  NO.  A.  Pitts. 

The  report  was  declared  open  for  discussion  seriatim. 

The  second  recommendation,  "That  in  all  jury  trials  issues 
of  fact  shall  be  submitted  for  determination,  upon  which  the 
jury  shall  make  a  special  finding,"  was  first  taken  up. 

M,  M,  Neil, — I  am  opposed  to  the  recommendation  "  that  in 
all  jury  trials  issues  of  fact  shall  be  submitted,  upon  which  the 
jury  shall  make  a  special  finding."  That  such  a  law^  would  be 
invalid  under  Article  I.,  Section  6,  of  the  Constitution  of 
Tennessee  I  think  there  can  be  no  doubt.  That  section  pro- 
vides that  '*  the  right  of  trial  by  jury  shall  remain  inviolate." 
Of  this  clause  the  Supreme  Court  of  Tennessee,  speaking  in 
the  case  of  Trigally  v.  Mayor  and  Board  of  Aldermen  of  Memphis, 
6  Cold.,  385-6,  says:  ".The  proper  and  settled  construction  of 
the  constitutional  provision  w^hich  declares  that  the  right  of 
trial  by  jury  shall  remain  inviolate  is,  that  the  right  of  trial  by 

*'y  shall  remain  inviolate  as  it  existed  at  the  formation  of  the 
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Constitution."     And,  again,  the  Supreme  Court  of  Tennessee 
says,  in  Neely  v.  State^  4  Bax.,  179:  "  The  settled  meaning  of 
this  provision  of  the  Constitution  is,  that  the  right  of  trial  by 
jur3"  shall  remain  inviolate  as  it  existed  at  common  law  at  the 
time  of  the  formation  of  the  Constitution."     And  this  view  is 
general  over  the  American  Union.    In  note  to  Flint  River  Steam- 
boat   Company  v.  Roberts,  48  Am.  Dec,  186,  it  is  said :  "  The 
provisions  in  the  several  State  Constitutions  guaranteeing  the 
rit^ht  of  trial  by  jury  difter  somewhat  in  form,  but  the  general 
principle  contained  in  them  all  is  that  the  right  of  trial  by  jury, 
as  known  and  exercised  by  the  people  of  the  State  at  the  time 
of  the  adoption  of  the  Constitution,  shall  be  preserved  and 
guaranteed  to  them  under  the  Constitution.      *      *      *      pj.Q. 
fessor  Pomeroy,  in  his  valuable  note  to  the  second  edition  of 
Sedgwick  on  the  Construction  of  Statutory  and  Constitutional 
Law,  at  page  487,  says  :  '  It  is  the  right  of  trial  by  jury  which 
exists  and  is  preserved;  and  what  that  right  is,  is  a  purely  his- 
torical question — a  fact  to  be  ascertained  like  any  other  social, 
legal,  or  political  fact.     As  a  constitution  speaks  from  the  time 
of  its  adoption,  the  fact  of  the  right  to  jury  trial,  which  is  as- 
certained to  have  existed  at  that  time,  must  necessarily  deter- 
mine the  meaning  of  the  clause  which  recognizes  and  preserves 
that  right.     The  courts  seem,  with  great  unanimity,  to  have 
accepted  this  general  principle  of  construction,  and  not  to  have 
rested  their  decisions  upon  the  special  language  of  the  clause 
under  consideration.'      And  Ladd,  J.,  in  delivering  the  opin- 
ion of  the  court  in  the  case  of  Capp  v.  Heniieker,  55  K".  H., 
179-195,  said :   *  The   right   is  the  historical  right  enjoyed  at 
the  time  it  was  guaranteed  by  the  Constitution.'     So  Perley, 
C.  J.,  in  delivering  the  opinion  of  the  court  in  Uast  Kingston 
V.  Toivle,  48  2  6.,  57-64,  said :  '  The  trial  by  jury  secured  to  the 
subject  by  the  Constitution  is  a  trial  according  to  the  course  of 
the  common  law,  and  the  same,  in  substance,  as  that  which  was 
in  use  when  the  Constitution  was  formed.'     On  this  point  all 
the  decisions  agree :  Stilwell  v.  Kellogg,  14  Wis.,  461 ;  Mead  v. 
Walker,  17  Id.,  189 ;   Tines  v.  State,  26  Ala.,  165 ;  Koppiciis  v. 
Commissioners  of  State  Capitol,  16  Cal.,  248 ;   Whallen  v.  Ban- 
croft,  4t  Minn.,  109;  Ross  v.  Irving,  14  111.,  171;    Whitehurst  v. 
Coleen,  53  Id.,  247  ;  Lake  Uric,  etc..  Railroad  Company  v.  Heath, 
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9  Ind.,  538;  Bye7\s  v.  Commonwealth,  42  Pa.  St.,  89;  Rhhm  v. 
Clark,  51  Id.,  96 ;  Hoioe  v.  Treasurer  of  Plainfield,  37  N.  J.  L., 
145 ;  Murphy  v.  People,  2  Cow.,  815  ;  People  v.  Fisher,  20  Barb., 
652 ;  Commissioners  v.  Seabrook,  2  Strobh.,  560 ;  Trigally  v. 
Mayor,  etc.,  6  Cold.,  382."  And  the  Supreme  Court  of  Ten- 
nessee, speaking  further  upon  the  subject,  says;  "It  is  not 
necessary  for  us  to  recur  to  the  origin  of  this  institution,  or  to 
trace  its  history,  in  order  to  appreciate  its  inestimable  value  in 
a  free  government,  and  to  understand  why  it  has  been  declared 
to  be  the  'glory  of  England.'  This  is  sufficiently  indicated  in 
the  fact  that  it  has  been  solemnly  ordained  in  all  three  of  our 
Constitutions,  as  part  of  our  bill  of  rights,  that  trial  by  jury 
shall  remain  inviolate."  4  Bax.,  179,  180.  It  appears  in  the 
Constitution  of  1796,  in  that  of  1834,  and  in  the  Constitution 
of  1870. 

The  next  question  to  be  considered  is  :  What  was  the  nature 
of  this  right  with  respect  to  special  and  general  findings  when 
our  several  Constitutions  were  adopted?  Or,  to  state  the  ques- 
tion more  briefly,  What  was  the  nature  of  the  right,  in  this 
aspect,  at  common  law  ?  It  is  clear  that  the  jury  at  common 
law  had  the  right  to  return  either  a  special  or  a  general  verdict. 
They  could  not  be  compelled  to  return  a  special  verdict,  nor 
could  they  be  compelled  to  return  a  general  verdict.  They 
had  the  right  of  choice  between  the  two  forms.  The  general 
verdict  was  the  earliest  and  likewise  the  most  common  form,  as 
may  be  inferred  from  Reeves'  History  of  English  Law,  Vol.  II., 
pages  124-126.  The  practice  of  delivering  special  verdicts 
arose  out  of  the  ancient  law  of  attaint.  As  is  well  known, 
jurors  were  anciently  chosen  from  the  vicinage,  and  were  sup- 
posed to  have  personal  knowledge  of  the  matters  involved  in 
the  lawsuit  which  they  were  to  try,  and  hence  they  occupied 
the  double  character  of  jurors  and  witnesses.  2  Reeves'  Hist. 
Eng.  Law,  125,  126,  and  notes.  After  verdict*  rendered,  any 
party  to  the  suit  who  considered  himself  aggrieved  thereby 
might  bring  "an  action  of  the  attaint"  against  the  jury;  or, 
to  state  it  in  the  language  of  the  historian :  "  When,  therefore, 
the  jurors  in  any  of  the  foregoing  assizes  had  sworn  falsely, 
and  so  committed  perjury,  they  might  be  convicted  of  that 
perjury  by  the  person  who  had  lost  by  the  assize"  {I b.y  161) ; 
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and,  in  the  language  of  an  ancient  authority :  "  If  any  of  the 
parties  say  that  the  jurors  have  made  a  false  oath,  or  any  jury, 
an  action  of  the  attaint  lieth,  which  is  to  be  tried  by  twenty -four 
jurors,  so  that  every  false  witness  be  attainted  by  two  jurors." 
Mirror,  C.  3,  Sec.  33.  "  Here  will  be  observed  the  principle  on 
which  the  attaint  rested,  viz  :  That  the  jurors  were  witnesses  of 
their  own  knowledge,  so  that,  if  their  verdict  was  untrue,  it 
must  have  been  willfully  so ;  for  if  they  did  not  know,  they 
had  no  business,  on  their  oaths,  to  say  one  way  or  the  other." 
See  2  Reeves,  161,  162  ;  also  pages  404,  405.  And  in  the  reign 
of  Edward  III.  the  right  to  this  action  was  so  extended  that, 
by  statute  (34  Edward  III.,  C.  7),  it  was  provided  "that  it 
should  be  granted  to  the  poor  who  would  offie  that  they  had 
nothing  whereof  to  make  fine,  saving  their  countenance,  with- 
out paying  any,  and  to  all  others  upon  an  easy  fine.''  After 
this  the  proceeding  by  attaint  grew  more  common,  being  open 
to  all  persons  who  were  aggrieved  by  a  false  verdict.  3  Reeves' 
Hist.  Eng.  Law,  172,  173,  and  see  472,  473;  4  IcL,  196-198,  399- 
405.  The  consequences  of  this  action  might  be  of  a  very  serious 
nature  both  to  the  jury  and  to  their  verdict.  If  the  plaintift'in 
attaint  was  successful,  the  result  was  that  the  verdict  of  the 
jury  was  set  aside  and  the  plaintiff  was  restored  to  his  original 
rights,  and  the  jury  was  punished  besides.  Year  Book,  34 
Henry  VL.  fol.  13 ;  and  35  Henry  VI.,  fol.  44;  35  Henry  VI., 
fol.  19;  36  Henry  VI.,  31,  The  punishment  of  the  jury  was 
of  a  very  severe  character,  involving  forfeiture  of  all  property, 
fine  and  imprisonment.  14  Henry  VII.,  fol.  14;  and  see  note 
to  Reeves'  Hist.  Eng.  Law,  Vol.  IV.,  pages  197,  198.  As  trial 
by  jury  improved,  and  the  jurors  were  permitted  to  hear  testi- 
mony of  independent  witnesses,  the  punishment  upon  attaint 
was  considerably  mitigated,  being  reduced  to  a  fine  by  11 
Henry  VII.,  C.  24  (4  Reeves,  199) ;  and  this  policy  was  contin- 
ued by  an  act  in  the  beginning  of  the  reign  of  Henry  VIIL, 
but  was  suffered  to  expire  in  the  third  year  of  that  reign,  and 
the  ancient  severity  was  resumed  until  statute  23  Henry  VIIL, 
C.  3  (/6.,  400,  401),  whereby,  "  if  the  jury  were  convicted,  each 
of  them  was  to  forfeit  twenty  pounds — half  to  the  king  and 
half  to  the  party  aggrieved.  They  were  also  to  be  fined,  at 
the  discretion  of  the  justices,  and  tlieir  oaths  nevermore 
4 
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accepted  in  any  court;  the  party's  plea  being  also  found  against 
him,  the  plaintift*  was  to  be  restored  to  what  he  had  lost,  with 
reasonable  costs  and  damages."     76.,  405. 

Considering  these  harsh  consequences  that  followed  an  erro- 
neous verdict,  it  is  not  surprising  that  the  juries  sought  a  means 
of  escape.    This  relief  was  found  in  the  special  verdict.    Says  Mr. 
Finleyson,  in  his  note  to  Vol.  IV.,  Reeves'  History  English  Law, 
at  pages  403  and  404:     "There  can  be  no  doubt  that  the  law  as 
to  attaint  led  to  the  practice  of  special  verdicts^  or  caused  it  to 
become  much  more  common  than  it  otherwise  would  have  been ; 
for  juries  were  liable  to  attaint,  even  for  error  of  law,  on  any 
issue  in  which  a  matter  of  law  was  mixed  up  with  matter  of 
fact,  which  was  the  case  with  most  issues.     Legally,  it  would 
be  hard  to  acquit  a  jury  that  found   against  the  law,  either 
common  law  or  general  statute,  whereof  all  men  were  bound 
to  take,  know  ledge,  even  though  no  man  informed  them  of  it. 
liobart's   lieps.,   227;    Vaughan,   150.      It  may   be    doubted 
whether  this  last  could  be  good  law ;  but  at  all  events  it  is  ob- 
vious that  the  liability  to  the  prosecution  would  render  juries 
careful  to  find  according  to  the  direction  of  the  judge  on  mat- 
ters of  law,  and  ready  to  find  special  verdicts  where  he  was  too 
much  in  doubt  to  direct  them;  and  accordingly,  after  this  stat- 
ute (23  Henry  VIII.,  C.  3)  special  verdicts  become  extremely 
common,  insomuch  that  the  great  majority  of  cases  reported 
were  determined  thereon  from  the  present  reign  (Henry  VIII.) 
up  to  the  time  of  Ilolt,  when  special  cases  appeared  in  the  re- 
ports, though  there  is  reason  to  believe  they  had  come  into 
practice  much  e'arlier  in  cases  where  it  was  not  desired  to  carry 
a  case  into  a  court  of  error.     The  procedure  by  attaint  lay  not 
only  if  the  verdict  was  false  in  fact,  but  even  if  it  were  false  in 
law  though  true  in  fact;  and  this  led  to  the  practice  of  special 
verdicts  or  reservation  of  cases.     If  there  be  any  matter  of 
law  that  carries  with  it  any  difficulty,  the  jury  may,  to  deliver 
themselves  from  the  danger  of  attaint,  find  it  specially,  that  so 
it  may  be  decided  in  that  court  where  the  verdict  is  returnable; 
and  if  the  judge  overrule  the  point  of  law  contrary  to  the  law, 
whereby  the  jury  are  persuaded  to  find  a  general  verdict  (which 
yet  they  are  not  bound  to  do  if  they  doubt  it),  then  the  judge, 
upon  the  request  of  the  party  desiring  it,  is  bound  by  law,  in 

Digitized  by  VjOOQ IC 


Bar  Association  op  Tbnnbssbk.  48 

convenient  time,  to  seal  a  bill  of  exceptions  containing  the 
whole  matter  excepted  to  so  that  the  party  grieved  by  such  in- 
discretion or  error  of  the  judge  may  have  relief  by  the  writ  of 
error  on  the  statute  of  Westminister."  Hale's  Hist.  Com.  Law. 
It  is  thus  seen  that  both  the  general  and  special  verdict  were 
in  use  at  common  law,  but  that  the  general  verdict  was  the 
usual  and  normal  type  and  the  special  verdict  was  an  excep- 
tional device.  Upon  this  subject  we  are  not  without  testimony 
in  our  own  State.  In  the  case  of  Keith  v.  Clark,  4:  Lea,  723,  it 
is  said :  "  It  has  been  insisted  with  much  earnestness  that  the 
court  erred  in  directing,  over  the  objection  of  the  defendant, 
the  jury  to  bring  in  a  special  verdict  or  finding  of  facts  in  the 
event  they  could  not  agree  upon  a  general  verdict.  We  see 
no  objection  to  this  practice.  It  has  been  frequently  followed 
in  the  courts  of  this  State,  and  is  not  without  precedent  or  au- 
thority." Tidd's  Practice,  page  897.  And  as  to  the  relative 
value  of  those  two  verdicts,  we  have  it  laid  down  in  Clai^k  v. 
Keith,  8  Lea,  703,  that  if  in  the  same  case  the  jury  returns  a 
general  verdict  and  also  special  findings  that  the  former  covers 
the  whole  case  and  the  latter  must  be  disregarded.  The  same 
points  are  substantially  made  in  Underwood  v.  People,  32  Mich., 
1  (20  Am.  Rep.,  633),  with  the  additional  point  that  the  right  to 
render  a  general  verdict  on  the  merits  is  an  essential  constit- 
uent of  the  constitutional  protection  guaranteed  to  the  citizen. 
The  case  was  this:  A  statute  provided  that  when  the  defense 
of  insanity  was  set  up  upon  the  trial  of  an  indictment  for  mur- 
der, etc.,  the  jury  should  find  specially  whether  the  defendant 
was  insane  when  the  alleged  crime  was  committed,  and  that  if 
they  acquitted  on  that  ground  the  verdict  should  so  state ;  that 
thereupon  the  court  should  sentence  the  defendant  to  confine- 
ment in  the  insane  hospital  until  such  time  as  the  Governor 
should  discharge  him;  that  such  discharge  should  be  granted 
whenever  the  prison  inspectors  should  summon  certain  officers 
named  to  examine  the  defendant,  and  they  should  certify  to  the 
Governor  that  he  was  no  longer  insane.  It  was  held  that  the 
jury  had  the  constitutional  right  to  give  a  general  verdict,  but 
that  a  special  verdict  was  not  unauthorized,  and  that  the  stat- 
ute was  unconstitutional  in  that  it  provided  for  depriving  one  of 
his  liberty  without  due  process  of  law.     The  court,  while  speak- 
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ing  to  the  subject  (at  page  634, 20  Am.  Rep.),  uses  the  following 
language:  "The  finding  of  the  jury  is  confined  to  the  pris- 
oner's condition  at  the  time  of  the  commission  of  the  alleged 
criminal  act.  The  indictment  or  information  embraces,  and 
can  lawfully  embrace,  no  issue  except  the  prisoner's  guilt  as 
charged.  The  right  of  trial  by  jury  is  secured  by  constitutional 
provisions,  and  it  would  not  be  competent  to  make  any  sub- 
stantial changes  in  its  character.  As  suggested  in  People  v.  Ma- 
rioUy  29  Mich.,  31,  one  of  its  substantial  elements  is  the  right 
of  the  jury  to  give  a  general  verdict  on  the  merits.  Any  col- 
lateral inquiry  would  be  foreign  to  the  issue;  and  as  no  insane 
person  is  subject  to  be  put  on  trial,  a  finding  that  they  had  been 
trying  such  a  person  would  be  somewhat  inconsistent  with  the 
notion  that  the  trial  could  have  been  proper.  The  statute  has 
avoided  this  error  by  confining  their  attention  to  the  time  of 
theoft'ense;  and  while  it  is  not  competent  to  prevent  an  a<i- 
quittal  on  a  reasonable  doubt  of  insanity,  which  would  require 
a  general  verdict  of  not  guilty,  yet,  if  the  jury  agree  that  the 
person  was  insane,  and  that  he  would  have  been  guilty  if  not 
so,  they  arc  undoubtedly  at  liberty,  though  they  cannot  be 
compelled,  to  find  that  fact  specially.  AVe  cannot  hold  a  special 
verdict  unauthorized,  as  the  common  law  furnishes  abundant 
precedents  to  the  contrary.     1  Hale  P.  C,  38."  • 

I  submit  that  the  authorities  referred  to  in  the  course  of  these 
remarks  not  only  establish  fully  the  propositions  already  an- 
nounced— that  both  the  general  and  special  verdict  were  in 
use  at  common  law,  and  that  the  jury  had  the  right  to  deter- 
mine, without  dictation  from  any  source,  whether  they  should 
return  a  general  verdict  or  a  special  verdict  in  the  particular 
case — but  they  also  establish  the  further  proposition  that  in 
point  of  dignity  the  general  verdict  is  of  the  higher  character, 
on  the  principle  that  the  whole  includes  every  part,  and  that 
therefore,  when  a  general  verdict  and  a  special  verdict  occur 
in  the  same  case,  the  general  verdict  controls  as  of  course,  and 
the  special  verdict  is  as  wholly  disregarded  as  if  it  had  not 
been  rendered.  It  follows,  then,  as  a  logical  necessity,  that  an 
act  of  the  Legislature  requiring  the  jury  to  return  special  find- 
ings in  every  case  would,  in  the  first  place,  be  an  invasion  upon 
the  ancient  liberty  of  the  jury  to  return  either  a  special  or  a 
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general  verdict  as  they  might  see  proper;  and,  in  the  second 
place,  could  be  of  no  avail  unless  it  could  override  the  right  of 
the  jury  to  return  a  general  verdict;  and  incase  the  statute  at- 
tempted this,  the  impairment  of  the  common  law  right  of  trial 
by  jury  would  be  still  more  serious.  How  grave  this  violation 
would  be  will  appear  from  a  short  consideration  of  the  nature 
of  the  office  performed  by  the  jury  in  rendering  a  special  ver- 
dict as  compared  with  the  functions  they  exercise  when  they 
return  a  general  verdict.  In  rendering  a  special  verdict  they 
only  find  the  facts,  and  to  these  the  court  applies  the  law  and 
determines  the  rights  of  the  parties.  In  rendering  a  general 
verdict,  they  not  only  find  the  facts,  but  likewise  apply  the  law 
to  the  facts,  and  themselves  determine  the  rights  of  the  parties. 
In  the  case  of  a  special  verdict,  the  ultimate  functions  are  di- 
vided between  the  judge  and  the  jury.  In  the  case  of  a  gen- 
eral verdict,  lay  witnesses  testify  the  facts  to  the  jury,  and  the 
court  is  a  witness  to  them  of  the  law;  and  from  the  testimony 
derived  from  these  two  sources,  the  jury,  in  the  sole  exercise 
of  ultimate  functions,  decide  the  rights  of  the  litigants;  or,  as 
said  by  the  Supreme  Court  of  Tennessee  in  Dale  v.  The  Stafe, 
10  Yer.,  555,  and  re-affirmed  in  Harris  v.  l^he  State,  7  Lea,  554: 
*'  The  jury  are  judges  of  the  law  as  it  applies  to  the  facts ;  they 
are  the  exclusive  judges  of  the  facts;  but  in  making  up  their 
verdict,  they  are  to  consider  the  law  in  connection  with  the 
facts,  but  the  court  is  the  proper  source  from  which  they  are  to 
get  the  law.  In  other  words,  they  are  the  judges  of  the  law 
as  well  as  of  the  facts,  under  the  direction  of  the  court." 

These  were  the  high  duties  imposed  upon  the  jury  by  the 
common  law  in  force  when  our  Constitution  was  adopted ;  such 
was  the  bulwark  interposed  between  the  subject  and  the  op- 
pression of  ruling  power  and  the  possible  corruption  of  judges 
— ^the  power  to  render  a  general  verdict,  the  ke^^-stone  in  the 
arch  of  our  social  fabric.  The  proposition  we  have  under  con- 
sideration is  to  cut  down  this  power  so  as  to  make  the  jury  but 
an  aggregate  referee  for  the  ascertainment  and  report  of  facts. 
A  mere  statement  of  the  position,  when  viewed  in  connection 
with  its  true  historical  background,  discloses  a  startling  muti- 
lation of  the  ancient  right  of  trial  by  jury,  and  hence  a  demon- 
strated violation  of  Article  I.,  Section  6,  of  our  Constitution. 
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J,  S.  Pilcher. — I  move  to  non-concur  in  that  report  so  far  as 
criminal  cases  are  concerned. 

S,  D,  Hayes. — I  move  to  non-concur  in  the  report  of  a  ma- 
jority of  the  committee. 

The  motion  was  carried. 

The  President. — The  discussion  of  item  four  of  the  recom- 
mendation is  in  order:  "That  the  rules  of  evidence  applicable 
to  the  chancery  court  shall  be  made  to  apply  to  the  trial  of 
causes  in  the  circuit  court  on  the  non-jury  docket." 

Flournoy  Rivers. — I  move  to  non-concur  in  that.  It  should 
be  the  other  way. 

M.  M.  Neil. — I  think  one  suggestion  is  fatal  to  the  recom- 
mendation. It  would  require  an  immense  amount  of  time  to 
take  depositions  in  many  cases  that  can  be  disposed  of  in  an 
hour  in  the  court.  It  takes  a  long  time  to  take  a  deposition, 
and  would  be  an  undue  tax  upon  the  counseFs  time. 

R.  M.  Barton. — Not  only  that,  but  in  court  it  would  take  at 
least  three  times  as  Ipng  to  dispose  of  the  cases.  There  is  a 
great  deal  of  incompetent  testimony  in  depositions,  and  I  think 
it  would  be  impossible  to  get  through  in  a  reasonable  time  if 
such  testimony  were  allowed.  It  would  take  twice  as  much 
time  in  hearing  as  well  as  in  preparing  for  cases. 

Flournoy  Rivers. — It  seems  that  none  of  the  objections  have 
gone  to  the  root  of  the  matter.  When  a  witness  aims  to  lie 
you  cannot  catch  him  in  a  deposition.  The  only  way  is  to  catch 
him  viva  voce.  You  may  write  questions,  and  he  is  running  on 
ahead  of  you  and  thinking  how  he  is  going  to  make  the  whole 
story  fit  in  nicely.  When  you  have  a  heavily  litigated  question 
of  fact  to  be  passed  upon  in  the  chancery  court,  the  taking  of 
depositions  is  undue  labor  and  vexation  of  spirit  and  mind  and 
body  to  the  lawyer,  and  you  are  never  able  to  catch  a  witness 
who  is  not  telling  the  truth.  I  would  abolish  taking  depo- 
sitions altogether,  except  in  such  matters  as  the  taking  of  ac- 
count. 

The  motion  to  non-concur  was  carried. 

The  President. — Consideration  of  the  next  topic  is  in  order, 
the  subject  being:  ''A  respectful  request  to  our  supreme 
judges  to  indicate  in  writing  the  grounds  upon  which  they  de- 
cide all  cases." 
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S.  D.  Hayes, — I  move  to  amend  by  requesting  the  Supreme 
Court  to  follow  the  law. 

W.  C.  CaldioelL — In  Wood  v.  Frazier  that  statute  is  construed 
not  to  apply  to  the  Supreme  Court. 

«/.  M,  Greer, — I  move  to  concur  in  the  printed  recommenda- 
tion, which  is  more  definite  and  less  vague  than  the  written. 
Personally,  I  would  like  to  see  the  supreme  judges  state  in 
writing  the  grounds  in  substance  of  all  cases  that  they  decide. 

J,  M.  Dickinson, — It  seems  that  the  recommendations  of  the 
report  go  beyond  the  printed  statement. 

J,  M,  Greer, — I  move  that  we  request  the  supreme  judges  to 
indicate  in  writing  the  grounds  upon  which  they  decide  all 
cases. 

J,  S,  Pilcker. — I  move  to  amend  the  motion  by  indorsing  the 
conditions  found  in  the  body  of  the  report  rather  than  in  the 
abstract  of  it,  which  means  cases  which  the  Supreme  Court 
thinks  are  important  enough  to  refer  to  afterward.  I  think 
the  recommendations  should  be  limited  to  the  recommendations 
of  the  committee. 

J,  M,  Greer. — The  law  now  says  that  they  shall  write  out 
their  opinions.  We  are  asking  that  in  each  and  every  case 
there  shall  be  a  written  statement  and  not  an  oral  one. 

S,  D,  Hayes, — I  want  to  say  that  no  one  appreciates  the  most 
excellent  work  done  by  our  Supreme  Court  more  than  I  do; 
but  we  feel  the  need  of  knowing  what  the  Supreme  Court  de- 
cides. It  is  one  of  the  most  discouraging  things  that  a  lawyer 
encounters,  to  be  stopped  in  his  argument  before  the  court  by 
the  remark  that  the  court  has  already  decided  that  point. 
There  is  no  way  of  getting  around  it.  They  know  all  about  it, 
because  he  knows  nothing  about  it.  They  have  him  up  the 
gum-stump.  Clients  come  to  us  and  want  to  put  a  case  in  our 
hands.  We  turn  to  the  books  and  don't  find  oral  opinions,  and 
cannot  advise  them  in  the  light  of  those  opinions,  and  we  get 
our  folks  into  great  trouble;  and  I  think  the  judges  ought  to 
give  in  each  case  a  written  statement  of  what  they  decide,  and 
I  hope  they  will  comply  with  our  request  in  this  matter. 

Hamilton  Parks. — Sup{)Ose  they  should  decide  a  case  from 
the  bench.  Shall  they  stop  and  write  it?  Shall  they  write  a 
ease  which  is  a  question  of  fact,  where  the  decision  hangs  upon 
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the  evidence,  and  there  is  no  question  of  law  applicable  to  it? 
It  seems  to  me  that  in  all  questions  of  fact,  whether  they  are 
conforming  to  the  law  or  not,  that  is  too  much  to  require  of 
them.  We  compliment  them  that  they  are  up  with  the  dock- 
ets ;  but  if  we  put  this  extra  labor  upon  them,  will  they  keep 
up  with  the  dockets?  A  supreme  judge  can't  write  any  raore 
rapidly  than  we,  and  it  is  impossible  for  them  to  write  everj- 
opinion  they  give.  Hundreds  of  cases  come  before  them  which 
they  decide,  and  in  which  there  is  no  question  of  law,  but 
simply  of  evidence.  What  do  we  want  with  all  those  decis- 
ions? We  lawyers  have  to  buy  the  reports,  and  we  would  have 
to  get  up  some  new  State  printers  to  have  them  all  printed.  I 
think  we  are  asking  just  a  little  too  much,  and  I  move  to  amend 
by  asking  them  to  state,  in  writing,  where  they  overruje  any 
case  or  decide  question^  where  there  may  be  new  law  or  where 
they  construe  a  statute,  but  not  of  questions  of  fact  or  of  af- 
firming the  old  law. 

T.  J.  Hayes. — The  request  does  not  relate  to  the  publication 
of  the  decisions.  It  would  be  an  easy  matter  for  the  Supreme 
Court  to  say,  in  writing:  "The  chancellor's  decision  is  af- 
firmed, because  the  facts  justify  it."  They  can  indicate,  in 
writing,  without  having  the  books  cumbered  with  all  of  them. 
Every  decision  now  made  by  the  Supreme  Court  in  writing  is 
not  published. 

The  President. — All  the  opinions  written  are  published,  and 
have  been  during  the  term  of  the  present  court. 

T,  J.  Hayes. — It  would  not  be  necessary  where  there  is  no 
new  law,  and  the  court  could  very  easily  indicate  why  their 
decision  was  what  it  was. 

W.  H.  Washington, — It  seems  to  me  that  the  great  danger 
of  such  a  motion  is  that  it  would  carry  us  back  to  where  we 
were  under  the  old  court.  We  all  remember  how  delays  were 
incident  to  procedure  under  that  old  court,  although  they 
seemed  to  work  diligently,  and  doubtless  did,  as  much  so  as 
the  present  or  any  other  court.  Still,  in  1886,  when  the  pres- 
ent Supreme  Court  went  into  office,  litigation  in  the  Supreme 
Court  was  from  five  to  seven  years  behind,  and  in  many  cases  it 
operated  as  a  denial  of  justice.  One  case  in  which  I  was  coun- 
sel occurs  to  me  now.     The  case  was  determined  in  the  lower 
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court  and  appealed.  In  about  six  and  one-half  years  after- 
ward I  received  a  note  from  the  clerk  of  the  Supreme  Court 
that  in  five  days  that  case  would  be  called.  In  the  meantime 
one  of  ray  clients,  a  non-resident  and  a  merchant  of  St.  Louis, 
had  died.  The  litigant  on  the  other  side  had  moved  to  Texas. 
One  of  the  lawyers  who  was  associated  with  me  was  a  resident 
of  Texas.  It  turned  out  that  I  was  on  the  appeal  bond,  and 
had  the  costs  to  pay.  I  will  state,  however,  that  I  got  that 
back.  In  a  conversation  recently  with  one  of  the  supreme 
judges  I  was  informed  that  they  were  now  loaded  down  to  the 
guards,  and  that  they  are  scarcely  able,  with  the  most  Hercu- 
lean eftbrts,  to  keep  up  with  the  dockets.  Why  not  leave  it 
as  it  is?  A  case  involving  fifty  or  a  hundred  dollars  is  taken 
to  the  Supreme  Court.  The  lawyers  and  everybody  else  can 
see  that  the  party  has  no  case.  It  is  affirmed  from  the  bench. 
Will  that  be  published  or  referred  to  as  authority  afterward  ? 
We  are  constantly  confronted  with  difficulties  here.  We  might 
go  further,  and  have  the  rule,  as  in  other  States,  that  the  Su- 
preme Court  shall  itself  indicate  on  its  opinions  which  shall  be 
published  and  which  shall  not.  I  think  we  had  better  go  very 
slow  in  constantly  thrusting  at  the  Supreme  Court  such  recom- 
mendations as  this.  I  think  that  nothing  is  so  bad  and  disas- 
trous to  the  interests  of  litigants  in  Tennessee  as  to  have  liti- 
gation tied  up  from  five  to  seven  years.  It  disgusts  men  with 
going  into  court.     It  above  all  robs  lawyers  of  their  fees. 

J,  M,  Dickinson. — I  think  this  recommendation  of  the  com- 
mittee has  been  called  forth  by  a  real  need  for  improvement.  I 
think,  however,  that  we  ought  to  pursue  practical  lines,  and  not 
go  back  to  where  we  were  before,  as  has  just  been  pointed  out 
by  Mr.  Washington.  The  opinions,  if  printed,  would  require 
more  than  the  old  court  did.  They  did  not  write  in  all  cases. 
We  had,  however,  a  large  accumulation  of  reports,  and  many 
of  them  were  not  printed  for  years  afterward,  and  we  had  what 
was  worse  than  an  oral  opinion — opinions  lying  away  for  years 
with  the  profession  knowinjs^  nothing  about  them.  We  want 
to  get  at  two  things.  One  is,  when  the  case  is  decided  and  the 
opinions  handed  in,  the  lawyer  wants  to  know  how  to  draw  his 
decree,  especially  if  he  has  been  away  when  the  opinion  was 
delivered.     If  there  is  a  memorandum  in  the  case  giving  the 
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grounds  for  the  decision,  this  would  be  sufficient,  and  it  would 
not  be  necessary  to  have  the  opinions  in  all  cases  written  out. 
It  may  be  a  question  of  law  or  the  affirmation  of  law  already 
construed.  The  only  thing  necessary  in  most  of  them  would 
be  a  memorandum  giving  the  points  disposed  of  and  the 
grounds.  That  would  not  be  an  opinion,  but  a  memorandum 
which  would  be  satisfactory  to  the  lawyers.  Frequently  a  case 
is  decided  when  the  attorney  is  away,  and  the  lawyer  might  re- 
side away  from  where  the  opinions  were  delivered,  and  it  might 
be  a  matter  of  difficulty  for  him  to  iind  out  the  grounds  of  the 
decision  which  it  would  be  necessary  for  him  to  know  in  draw- 
ing up  his  decree.  As  a  profession  we  do  not  want  opinions 
except  where  a  new  point  of  law  is  decided,  a  statute  construed, 
or  some  case  overruled.  We  do  not  want  old  opinions  nor  care 
to  buy  books  loaded  down  with  such  opinions.  A  case  comes 
up  and  is  affirmed.  I  can  see  no  practical  reason  why  the 
grounds  of  the  decision  should  be  set  forth.  In  case  of  a  re- 
versal the  grounds  should  be  given  in  order  that  the  lawyers 
might  understand  how  to  conduct  the  case  in  a  new  trial.  I 
move  to  amend  so  as  to  read : 

^^Resolvedy  That  the  Supreme  Court  be  respectfully  requested 
to  file,  in  all  cases  except  simple  affirmations,  a  memorandum 
of  the  points  determined,  and  to  write  opinions  in  all  cases  de- 
ciding a  new  law  principle,  overruling  or  modifying  a  case,  or 
construing  a  statute." 

W,  H.  Washington. — I  am  requested  to  ask  Mr.  Dickinson, 
who  has  been  on  the  bench,  what  is  the  practice  of  the  court 
now  in  this  matter? 

W,  C,  Caldwell, — Mr.  President:  It  seems  to  me  that  the  time 
has  now  come,  in  the  natural  order  of  things,  after  argument 
heard  and  due  consideration  given,  for  an  oral  opinion,  and  I 
feel  greatly  tempted,  even  in  the  absence  of  my  brethren  of  the 
bench,  to  deliver  it.  But,  to  speak  seriously,  I  have  listened 
with  much  interest  to  the  discussion  of  the  report,  and,  not  re- 
garding myself  as  in  the  presence  of  unfriendly  critics,  I  desire 
to  make  a  short  statement  of  the  real  facts  of  the  case.  It  has 
been  the  primary  object  of  the  court,  of  which  I  have  the  honor 
to  be  a  member,  to  thoroughly  consider  and  correctly  decide 
every  case  on  the  docket  at  each  succeeding  term,  and,  when 
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the  cases  have  thus  passed  through  consultatiou,  it  has  been  the 
purpose  of  the  court  to  deliver  a  written  opinion  in  every  case 
i  n volving  the  decision  of  a  new  question  of  law,  or  requiring  a 
new  application  or  modification  of  an  old  principle,  and  also  in 
every  case  modifying  or  overruling  a  former  decision,  or  con- 
struing a  statute  not  previously  construed.     Many  cases,  from 
time  to  time,  are  reversed  and  remanded.     As  to  these  all  agree 
that  written  direction  to  the  lower  court  should  accompany  the 
procedendo.     With  respect  to  such  of  this  class  of  cases  as  do 
not  fall  within  some  one  of  the  requirements  for  a  formal 
written  opinion,  it  has  been,  and  now  is,  the  fixed  rule  of  the 
court  to  have  the  grounds  of  reversal  recited  in  the  face  of  the 
judgment,  and,  generally,  a   memorandum  is  filed  with   the 
record,  to  facilitate  the  preparation  of  that  judgment.     That,  it 
seems  to  me,  gives  to  the  attorney  and  to  the  court  below  all 
necessary  information  about  the  disposition  of  the  case  in  the 
Supreme   Court.     There   is   another  class  of  cases   in  which 
written  opinions  have  not  been  delivered.     If  as  to  this  the 
court  has  pursued  a  wrong  course,  it  has  been  mistaken  both  in 
its  duty  and  in  the  convenience  and  necessity  of  the  situation. 
To  illustrate :    A  case  comes  from  the  chancery  court  at  Nash- 
ville, decided  by  our  brother  now  sitting  on  my  right  (Chan- 
cellor Allison).     Argument  is  heard,  the  record  is  examined, 
and  his  decree  is  found   to  be   correct.     Affirmance  follows. 
Decree  to  that  effect  is  entered,  and  that  is  all  there  is  of  it, 
unless  some  legal  question  arising  in  the  case,  brings  it  within 
the  rule  already  mentioned  for  formal  written  opinions.     There 
are  many  such  cases,  depending  for  their  decision  upon  plain 
and  familiar  principles.     Written  opinions  in  such  cases  could 
be  of  no  practical  service  to  the  lawyer  or  any  one  else.     It  is 
said  here,  and  I  am  a  witness  to  the  truthfulness  of  the  state- 
ment, that  the  court  sometimes  announces,  to  the  surprise  of 
counsel  engaged  in  argument  at  the  bar,  that  a  case  or  question 
similar  to  or  identical  with  the  one  under  discussion  wks  decided 
at  a  former  term  of  the  court  in  an  oral  opinion;   but,  in  such 
instances,  the  court  only  means  that  recognized  rules  and  prin- 
ciples have  been  orally  applied  in  the  decision  of  the  particular 
cases,  and  not  that  new  principles  have  been  evolved  or  new 
doctrines  announced  in  oral  opinions.     When  this  is  understood 
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it  need  produce  no  confusion.  Now,  I  believe  we  all  desire  the 
same  thing — that  which  will  be  most  beneficial  to  litigants,  to 
the  bar,  and  to  the  court.  In  my  judgment  the  present  methods 
are  best  calculated  to  secure  that  result,  I  think  more  is  not 
desirable  than  that  a  written  opinion  be  delivered  when  a  new 
question  is  decided,  a  statute  construed  for  the  first  time,  some 
familiar  principle  limited  or  extended,  some  precedent  modified 
or  overruled.  When  this  is  done,  and  the  necessary  direction 
is  given  in  cases  reversed  and  remanded,  all,  in  my  judgment, 
is  done  that  should  be  required  of  the  court  with  reference  to 
written  opinions.  A  word  as  to  the  question  of  policy.  Every 
lawyer  knows  that  it  takes  as  long,  and  frequently  longer,  to 
prepare  a  written  opinion  after  reaching  a  conclusion  in  a  case 
than  it  does  to  examine  the  case  and  reach  the  conclusion.  The 
time  required  for  the  preparation  of  written  opinions  in  cases 
where  such  opinions  are  not  necessary  is,  under  existing  methods, 
saved  to  the  bar  and  to  litigants,  and  by  the  court  put  upon 
other  cases,  which  could  not  be  reached  at  all  within  the  same 
period.  Pursuing  the  course  indicated,  and  working  from 
fourteen  to  sixteen  hours  per  day,  six  days  in  the  week,  the 
court  has  been  able  to  bring  the  docket  up,  and  to  keep  it  up 
in  each  division  of  the  State.  With  written  opinions  in  every 
case,  not  half  so  many  cases  could  be  heard.     [Applause.] 

t7.  M.  Head. — I  move  that  the  oral  opinion  be  published. 

J,  S.  Pilcker. — I  move  to  amend  as  follows :  That  we  respect- 
fully request  the  Supreme  Court,  in  all  cases  decided  by  that  court, 
except  where  there  is  a  simple  affirmance  of  the  judgment  or  de- 
cree of  the  court  below,  to  file  memoranda  of  the  points  decided. 
Mr.  Dickinson's  amendment  proposes  that  the  court  shall  give 
the  reasons  for  their  conclusions.  This  requires  the  court  to 
make  an  argument,  which  I  do  not  think  necessary.  Let  us 
leave  otf  all  reference  to  the  writing  of  opinions  at  all,  because 
it  is  presumed  that,  in  all  cases  where  it  is  necessary,  the  Su- 
preme Court  now  writes  opinions ;  and  I  think  the  Supreme 
Court  should  be  defended  against  the  imputation  of  placing  a 
lawyer  at  a  disadvantage  while  arguing  a  case  by  the  announce- 
ment that  "  we  have  decided  so  and  so  in  such  and  such  unre- 
ported case."  I  can  see  how  that  will  knock  a  lawyer  off  his 
feet.     But,  doubtless,  in  every  such  case  the  lawyer  ought  to 
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know  that  the  same  point  had  already  been  decided  in  some 
l>ubli8hed  opinion.     If  the  court  had  not  thought  that  the  point 
liad  been  previously  so  decided,  and  that  it  was  not  a  new 
point,  they  would  have  written  an  opinion  in  the  case  cited. 
Instead  of  being  something  that  the  lawyer  cannot  know,  and 
is  excused  from  not  knowing,  it  is  something  that  he  ought  to 
know  thoroughly,  it  being  so  well  settled  that  the  Supreme 
Court  had  no  necessity  to  reduce  it  to  writing  again.     There  is 
only  one  reason  I  can  see  why  we  might  be  benefited  by  writ- 
ten opinions  where  oral  opinions  are  now  delivered.    Sometimes 
a  lawyer,  when  asked  for  advice,  concludes  that  he  will  advise 
so  and  so,  but  when  he  begins  to  write  he  finds  that  logic  re- 
quires it  to  be  written  the  other  way.     It  is  doubtless  true  that 
if  the  Supreme  Court  were  to  put  all  their  opinions  in  writing 
some  of  them  might  be  decided  difierently.     Such  instances 
occur  so  seldom  that  we  had  better  not  say  any  thing  about 
them.     It  would  be  better  to  have  one  mistake  in  a  thousand 
than  to  have  written  opinions  in  every  case. 

J.  M,  Dickinson. — I  ottered  the  resolution  I  did  because  I 
thought  the  recommendation  of  the  committee  was  in  a  more 
objectionable  form,  and  wanted  to  modify  it;  but  since  I  have 
lieard  Judge  Caldwell  I  think  the  resolution  is  unnecessary, 
and  I  ask  leave  of  the  Association  to  withdraw  it.  It  is  the 
property  of  the  house,  but  it  seems  to  me  that  after  the  policy 
of  the  court  has  been  defined,  the  resolution  would  be  unnec- 
essary. 

The  resolution  was  withdrawn. 

J.  M.  Dickinson, — I  move  to  non-concur  in  the  report  of  the 
committee. 

Carried.  ^ 

The  Association  adjourned  until  9:30  a.m.,  July  16. 
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SECOND  DAY— MORNING  SESSION. 


The  Association  was  called  to  order  at  9:30  o'clock  by  Presi- 
dent Pickle. 

J.  M,  Dickinson. — I  understand  that  Mr.  Templeton  has  sent 
in  his  paper.  I  move  that  his  report  be  heard,  and  discussion 
postponed,  so  that  during  its  reading  more  of  the  audience  may 
come  in  in  time  for  Judge  Lurton's  address. 

Carried. 

The  Secretary  read  the  report,  which  will  be  found  else- 
where in  connection  with  the  discussion. 

W,  B,  Reese, — The  report  was  read  and  the  discussion  post- 
poned in  order  to  give  the  gentlemen  from  Chattanooga  time 
to  come  in  again. 

The  President. — They  are  absent,  attending  Judge  Warder's 
funeral.  Judge  II.  II.  Lurton,  of  Nashville,  will  deliver  the 
annual  address. 

Judge  Lurton  then  read  his  address,  entitled  "  Is  the  Trust 
Dangerous  ? "     {See  Appendix.) 

John  Buhm. — I  would  like  to  say  a  word  as  to  a  question  of 
privilege.  Owing  to  a  defect  in  the  United  States  Constitution, 
it  does  not  allow  foreign-born  citizens  to  become  President  of 
the  United  States.  I  see  that  you  all  applaud  the  idea,  which 
is  a  kind  of  know-nothing  sentiment.  I  am  deprived  of  as- 
piring to  that  office,  but  there  are  other  offices  open  to  me — 
United  States  Senator,  Governor  of  the  State,  or  President  of 
the  Bar  Association — and,  not  desiring  to  cut  off  entirely  my 
prospects,  I  wisli  to  place  myself  right,  not  before  the  Bar  As- 
sociation but  before  the  public.  In  an  evil  moment,  not  re 
membering  that  every  word  spoken  in  this  Association  is  taken 
down  by  a  very  skillful  short-hand  reporter,  who,  it  is  true, 
sometimes  does  not  report  exactly  what  we  say,  and  gets  us 
wrong  in  the  papers,  I  was  yesterday  placed  in  a  position  which, 
if  it  could  not  be  explained,  would  forever  cut  me  off  from  as- 
piring to  any  of  the  desirable  offices  that  I  have  mentioned. 
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I  arrived  here  yesterday  morning  after  traveling  all  night. 
Being"  vevj  tired  and  not  having  had  an  opportunity  of  study- 
ing what  in  the  better  days  of  the  Republic,  when  I  used  to 
study   go.od  English,  I  called   a  pro-gramme^  but  what  since 
I    have   become   contaminated  by  association  with  my  friend 
Doak,  with  whom  I  am  daily  thrown,  I  call  a  joro-gram,  I  did 
not  know  what  the  proceedings  were  to  be  until  some  influen- 
tial members,  upon  my  entering  the  place,  told  me  that  I  would 
be  expected  to  open  the  discussion  upon  a*  paper  to  be  read  by 
somebody  whose  name  I  did  not  understand.     I  understood 
that  the  paper  was  on  woman's  suffrage  and  temperance,  and  they 
8aid,  "Of  course  you  are  opposed  to  it,'and  we  have  put  you  in 
the  front  for  opening  the  discussion  on  the  paper."     I  came  in 
here,  and  a  paper  opened  on  a  subject  that  I  was  entirely  in  sym- 
pathy with ;  but,  lawyer  as  I  am,  I  had  to  bite  the  sour  apple, 
and  attacked  Judge  Greer's  position  on  the  question  that  he  so 
ably  discussed,  which  was  not  woman's  sufrage  and  was  not 
temperance.     I  merely  desire  to  say  that  I  am  the  last  man 
that  would  subscribe  and  adhere  to  a  rule  that  would  deprive 
the  thinkers  of  the  age  from  being  received  in  a  court  of  justice 
on  a  par  at  least  with  the  criminals.     In  other  words,  I  desire 
to  set  myself  right  on  the  question  that  was  discussed.     Of 
course  I  am  in  favor  of  the  position  that  was  taken  by  Judge 
Greer. 

J.  M.  Dickinson, — I  think  I  can  throw  a  little  light  on  the 
question.  Mr.  Ruhm  was  proud  of  the  speech  he  made,  but  I 
think  I  heard  a  curtain  lecture  as  he  went  out,  and  that  changed 
his  opinion. 

The  President. — Gen.  Luke  E.  Wright  will  read  a  biograph- 
ical sketch  of  Judge  Overton,  written  by  Judge  John  M.  Lea, 
of  Nashville. 

Luke  E.  Wright  then  read  the  paper.     {See  Appendix.) 
The  President. — We  will  now  have  a  paper  by  Hon.  W.  M. 
Baxter,  Knoxville. 

Mr.  Baxter  then  read  his  paper,  entitled  "  The  Law  of  Dam- 
ages and  Fellow-servants  as  Applied  in  Personal  Injury  Cases 
in  Tennessee."     {See  Appendix.) 

The  President. — The  paper  is  now  before  the  Association 
for  discussion  and  action. 
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W.  B.  Reese.— I  do  not  wish  to  discuss  it,  but  to  state  my 
appreciation  of  the  clear  opinion  the  paper  gives  of  the  rela- 
tion of  master  and  servant,  and  wherein  one  is  substituted  for 
the  master  and  has  the  master's  power.  I  think  that  is  conclu- 
sive as  to  the  whole  difficulty ;  and  it  is  a  difficulty  to  apply  the 
facts  of  the  case  properly  in  view  of  contradictory  opinions. 
The  master  is  one  who  by  contract  subordinates  and  exercises 
power  over  another.  When  he  stands  in  that  relation  to  an- 
other being,  if  he  transfers  that  power,  which  he  has  himself 
by  contract,  to  another,  that  other  is  himself,  and,  of  course,  he 
ought  to  be  responsible;  but  fellow-servants  are  those  who 
are  all  subordinate  and  engaged  in  the  same  thing.  I  think 
this  is  stated  distinctly.  I  am  very  glad  that  he  pointed  out 
the  difterence  between  our  law  and  modification  and  subse- 
quent legislation.  It  occurs  to  me  that  the  statute  ought  to  be 
reformed  entirely.  It  is  an  outrage  on  all  decency  to  speculate 
in  blood-money.  It  occurs  to  me  that  the  filing  of  suits  for 
damages  should  be  limited,  as  in  Georgia,  to  the  widow  and 
children  of  the  man  slain,  or  to  whomsoever  he  stands  in  loco 
parentis;  and,  to  prevent  the  manipulation  of  juries  by  legal 
eloquence,  it  would  be  well,  as  in  Massachusetts,  to  let  the 
State's  attorney  bring  this  suit,  as  a  police  regulation  on  one 
side  and  compensation  upon  the  other,  without  charge  to  the 
widow,  and  that  recovery  shall  be  had  for  the  widow. 

Geo.'  T.  Fry. — Substantialjustice,  and  only  substantial  jus- 
tice, ought  to  be  the  object  and  end  of  every  trial  for  damages 
in  a  personal  injury  case.  It  should  make  no  difterence  that  the 
plaintiff' is  poor  and  that  the  defendant  is  rich,  or  that  the  plaint- 
iff' is  a  natural  person  and  the  defendant  a  corporation.  Justice 
ought  to  be  stone-blind,  and  courts  and  juries  absolutely  im- 
partial as  to  parties  and  between  parties  to  the  contention.  If 
under  the  facts  and  law  the  plaintiff*  is  not  entitled  to  recover, 
the  jury  should  not  hesitate  a  moment  in  saying  so.  On  the 
other  hand,  if  under  the  facts  and  law  the  plaintiflF  is  entitled  to 
recover,  the  jury  should  not  hesitate  to  render  a  verdict  for 
every  cent  the  evidence  shows  to  be  the  plaintiff's  right ;  and 
when  the  jury  has  rendered  such  a  verdict,  the  court  should 
never  meddle  with  it  by  requiring  a  part  of  it  to  be  written 
oft',  or  by  granting  a  new  trial.     Of  course,  if  from  the  record 
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it  should  appear  that  the  jury  had  found  unintentionally  or 
corruptly  wrong,  the  same  should  be  corrected  by  the  grant  of 
a  new  trial. 

In  order  to  be  able  to  show  a  jury  engaged  in  the  trial  of  a 
ca,se  for  damages  on  account  of  a  personal  injury  why  and  for 
how  much  they  should  render  a  verdict  for  a  plaintiff  in  a  case 
^\''here  he  is  entitled  to  recover  at  all,  I  have  compiled,  with 
great  care  and  from  the  highest  and  best  sources  of  authority, 
two  tables,  viz. :  A  life  expectation  table,  showing  how  long 
a  person  is  expected  to  live  after  having  attained  to  any  age 
.from  10  to  95  years,  and  a  compound  discount  t^-ble,  showing 
the  present  value  of  an  annuity  or  a  salary  of  $1  per  annum, 
payable  at  the  end  of  each  year  for  any  number  of  years  not 
exceeding  40,  discounting  at  the  rate  of  six  per  cent,  com- 
pound interest.  I  have  followed  this  last  table  with  rules 
for  testing  its  correctness;  and  these  I  have  followed  with  ex- 
amples, practically  illustrating  the  application  of  these  tables 
to  the  ascertainment  of  damages  in  personal  injury  cases.  The 
tables,  rules,  and  illustrations  are  as  follows: 


Life  Expectation  Table.— Cons frur/^ti  from  the  American  Table  of  Moftality 
adopted  by  tfie  State  of  Nnu  York  as  the  standard  for  I  'aluation  of  life  insurance 
policies  on  lives  within  the  ages  following : 
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A  Compound  Discount  Table — Shmoing  (fu present  value  of  an  annuity  or  a  salary 
of  one  dollar  per  annum ^  payable  at  the  end  of  each  year,  for  any  number  of  years 
fwt  exceeding  forty ,  discounting  the  sante  at  the  rate  of  six  per  cent.,  compcntnd 
interest : 


Years. 

Present  Value. 

Years. 

Present  Value. 

1 

Years. 

Present  Value. 

Years. 

Present  Value. 

, 

$     .943 

II 

$  7.887 

21 

$11,764 

31 

$13,929 

2 

1.833 

12 

8.384 
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12.042 

32 

14.084 
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To  ascertain  the  present  value  of  any  amount  to  be  received 
at  the  end  of  any  year,  either  as  an  annuity  or  as  a  salary,  it  is 
important  that  you  bear  in  mind  the  fact  that  all  the  calculations 
in  the  compound  discount  table  are  all  based  upon  Jl,  and  the 
present  value  of  that  sum  is  ascertained — that  is  to  say :  If  A 
owed  B  $1,  to  be  paid  one  year  after  date,  and  should  wish  to 
receive  the  money  immediately,  and  should  discount  |1  at  the 
compound  rate  of  6  per  cent,  per  annum,  then  the  present  value 
of  the  %\  would  be  943  mills,  or  943  one-thousandths  of  %\. 

If  A  was  entitled  to  receive  from  B  $1  at  the  end  of  each 
year  for  20  years,  and  should  desire  to  get  immediately  in  one 
gross  sum  the  present  value  of  such  annual  amount,  discount- 
ing the  annual  sum  at  6  per  cent,  per  annum,  compound  interest, 
would  show  the  present  value  of  the  20  annual  payments  to  be 
$11tVoV  or  $11  and  470  mills. 

If  instead  of  %\  per  annum  A  was  entitled  to  receive  from  B 
$1,000  a  year  at  the  end  of  each  year  for  20  years,  of  course  the 
present  value  of  said  sum  would  be  1,000  times  greater  than 
the  present  value  of  $1  payable  at  the  end  of  each  year  for  20 
years,  and  would  therefore  amount  to  $11,470. 

So  it  follows  that  in  order  to  ascertain  the  present  value 
of  any  sum,  payable  at  the  end  of  any  number  of  years  up  to 
40,  take  the  amount  payable  annually  as  an  annuity  or  salary 
(for  one  year's  payment)  and  multiply  that  by  the  amount  set 
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opposite  the  number  of  years  the  annuity  or  salary  is  to  be  paid, 
and  the  amount  thus  ascertained  in  dollars  and  cents  is  the 
present  value  of  such  annuity  or  salary.  Example:  A  is  en- 
titled to  $1,000  per  annum  for  20  years.  The  sum  placed  op- 
posite the  figure  20  in  the  year  column  in  the  compound  dis- 
count table  is  $11  and  t^Vv>  ^^  JH  ^^^  470  mills;  this  sum 
multiplied  by  1,000  makes  $11,470,  which  is  the  present  value 
of  an  annual  sum  of  $1,000,- payable  at  the  end  of  each  year 
for  20  years. 

The  mathematical  accuracy  of  these  examples,  also  of  all  the 
calculations  in  the  compound  discount  table,  can  be  demon- 
strated as  follows :  $1,000  per  annum  for  20  years  gives  a  gross 
sum  of  $20,000.  To  discount  this  gross  sum  at  the  compound 
rate  of  6  per  cent,  per  annum  (which  is  the  legal  rate  of  inter- 
est in  Tennessee)  shows  the  present  cash  value  to  be  $11,470. 
Example:  Start  with  $1,000,  or  one  year's  annuity  or  salary. 
Subtract  $60,  or  one  year's  interest  at  6  per  cent.,  leaving  $940. 
Add  to  this  $1,000,  which  is  the  second  year's  annuity  or  salary, 
making  $1,940.  Again  subtract  interest,  which,  at  6  per  cent, 
on  $1,940,  would  be  $116.40  and  leaving  $1,823.60.  To  this  last 
sum  add  $1,000,  or  the  third  year's  salary  or  annuity,  and  again 
subtract  interest.  Repeat  this  addition  and  subtraction  20 
times,  and  the  result  will  be  a  net  balance  of  $11,470,  as  the 
present  cash  value  of  the  20  years'  annuity  or  salary  payable  in 
sums  of  $1,000  at  the  end  of  each  year. 

The  accuracy  of  these  examples  and  calculations  may  be 
further  tested  by  adopting  exactly  a  reverse  system  of  calcula- 
tion. Commence  with  $11,470,  add  to  that  interest  at  6  per 
cent.,  then  subtract  an  annuity  or  salary  of  $1,000,  again  add 
interest  to  the  balance,  and  again  subtract  an  annuity  or  salary 
of  $1,000,  and  repeat  this  operation  20  times,  and  you  will  have 
paid  the  annuitant  or  employe  annually  for  20  years  $1,000,  and 
will  have  wiped  out  of  existence  the  entire  sum  of  $11,470 
with  which  you  began,  leaving  the  annuitant  or  employe  only 
such  sum  as  his  frugality  has  enabled  him  to  save  during  the 
20  years  out  of  his  annual  income  of  $1,000. 

Having  proven  the  correctness  of  all  the  calculations  in  and 
the  rules  of  the  compound  discount  table,  showing  the  present 
value   of  an   annuity  or  a  salary  of  any  given   sum  payable 
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annually  at  the  end  of  each  year  (salaries  are  generally  paid 
monthly  at  the  end  of  each  month),  which  is  sufficient  for  all 
practical  purposes,  now  let  us  apply  the  principle  in  this  table 
as  a  rule  for  ascertaining  the  amount  of  damages  in  suits  for 
personal  injuries.  A,  a  man  51  years  of  age,  a  railroad  loco- 
motive engineer,  on  a  salary  of  $1,000  a  year,  is  killed;  his 
wife  brings  suit  to  recover  as  damages  the  value  of  his  life. 
What  is  the  value  of  such  a  life?  How  is  the  value  of  such  a 
life  to  be  ascertained? 

Answer:  Both  the  life  expectation  table  and  the  compound 
discount  table  are  necessary,  as  scientific  expert  witnesses,  to 
give  a  proper  answer  to  the  above  questions.  Neither  table  by 
itself  can  give  an  answer : 

(1)  Take  the  life  expectation  table,  run  down  the  "age'' 
column  until  you  come  to  age  51;  the  figures  opposite  51  in 
the  expectation  column,  to  the  right,  are  20.2,  and  indicate  that 
a  person  51  years  old  has  an  expectation  of  20^fy  additional 
years  to  live;  that  is,  his  expectation  of  life  is  20  years  and  2 
days. 

(2)  He  was,  at  the  time  of  his  death,  earning  $1,000  a 
year,  and,  but  for  his  death,  would  probably  have  continued  to 
earn  and  to  expend  for  the  benefit  of  his  wife  that  sura  of 
money  each  year  during  his  expectation. 

(3)  Take  the  compound  discount  table,  run  down  the 
"years"  column  to  the  figure  20;  then  take  the  figures  in  the 
"present  value"  column  opposite  the  figure  20  in  the  year  col- 
umn, and  that  will  give  you  the  present  value  of  $1  per  annum, 
payable  at  the  end  of  each  year  for  20  years — which  is  ^llyVinr 
— multiply  this  last  sum  by  1,000,  the  amount  of  the  annual 
income  of  the  deceased,  and  that  multiplication  will  give 
Jll,470  as  the  present  cash  value  of  the  life;  and  for  this  sum 
the  verdict  and  judgment  should  be  rendered,  if  rendered  for 
plain tiflt'  at  all. 

Example  No.  2 :  A,  conductor  on  a  freight-train,  age  22 
years,  salary  $600  per  annum,  was  killed.  His  expectation  of 
life  40  years ;  present  value  of  $1,  payable  at  end  of  each  jear 
for  40  years  is  $15y^^7j;  multiplying  this  sum  by  $600,  amount 
of  one  year's  salary,  will  give  $9,027  as  the  present  cash  value 
of  his  life. 
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The  case  in  example  two  was  tried  at  the  recent  term  of  the 
Circuit  Court  of  Hamilton  County,  and  a  verdict  was  rendered 
in  favor  of  plaintiff  for  $7,500. 

The  Association  adjourned  until  2:30  o'clock  p.m. 
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AFTERNOON  SESSION. 


The  Association  was  called  to  order  at  3  o'clock  by  the  Presi- 
dent. 

The  President. — The  discussion  of  Mr.  Baxter's  paper  wi!. 
be  resumed. 

J.  H,  Savage. — I  think  Mr.  Baxter  should  be  present  when 
his  paper  is  discussed. 

The  President. — It  would  be  proper  for  Mr.  Baxter  to  be 
here.     We  have  waited  half  an  hour  on  him. 

J.  H,  Savage, — I  have  an  opinion  on  this  subject,  but  I  dont 
know  that  it  would  do  either  you  or  me  any  good.  I  havt 
sometimes  been  in  the  Legislature,  and  my  recollection  and  ex- 
perience is  that  there  are  tw^o  opinions  regarding  these  matter?. 
The  owners  of  these  railroads  and  manufacturing  establishments, 
where  most  of  this  litigation  arises,  would  like  to  have  a  law 
that  no  owner  shall  be  liable  for  any  damages  whatever  done  to 
any  employe ;  that  the  whole  risk  should  be  run  by  the  emplove, 
and  that  the  compensation  ought  to  be  the  insurance  against 
damages. 

I  once  knew  a  very  distinguished  judge  who  had  a  bill  which 
he  wished  me  to  present  in  the  Legislature.     It  was  to  the  ef- 
fect that  the  principal  and  the  corporation  should  not  be  liable  at 
all,  that  the  reward  or  hire  should  be  the  insurance,  and  that 
wages  should  be  raised  to  a  point  where  they  would  indemnity 
the  employe  against  damages  for  possible  injury.     I  threw  the 
bill  down  and  refused  to  introduce  it.     So  there  is  the  struggle. 
The  laborer  would  like  to  throw  upon  the  corporation  the  whole 
responsibility  and  have  the  company  take  the  whole  risk,  while 
the  employer  would  like  to  throw  it  all  upon  the  employe.    I 
think,  as  the  gentleman  said  in  his  paper,  that  there  has  been  a 
multitude  of  opinions,  any  amount  of  them  crossing  each  other, 
which  show  that  the  law  as  it  now  stands  is  not  reasonable, 
that  it  is  wrong.     If -it  were  not  wrong,  there  would  not  he 
these  conflicting  decisions.     My  own  opinion  is  that  the  em- 
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ployer  and  the  corporation  and  the  company  and  the  man 
who  selects  the  co-lahorer,  ought  to  be  liable  for  all  the  dam- 
ages occasioned  by  his  neglect.  If  you  select  a  laborer  who  is 
not  qualified,  and  by  his  negligence  you  are  ruined,  then  you 
are  the  man  to  blame.  If  I  choose  good  servants  and  an  acci- 
dent occurs,  nobody  is  responsible;  but  if  I  hire  an  incom- 
petent engineer  or  incompetent  conductor  or  incompetent  me- 
chanic, who  does  bad  work,  I  ought  to  be  held  responsible  for 
all  the  damages  resulting  from  the  incompetency  or  neglect  of 
that  employe.  A  man  asked  me  a  year  ago  to  go  upon  his  se- 
curity bond  as  express  agent.  "Who  appointed  you  express 
agent?*'  " The  company."  " Let  the  company  go  your  secur- 
ity, I  am  not  going  to  do  so."  If  the  company  has  selected  a 
thief  to  manage  its  aiFairs  it  ought  not  to  require  honest  men 
to  go  its  security,  and  if  the  employer  selects  a  good,  com- 
petent, and  careful  man,  the  employer  is  not  liable.  If  you  se- 
lect ray  friend  and  me,  and  I  am  incompetent  and  careless  and 
negligent,  and  ruin  my  friend,  you  ought  to  be  responsible,  since 
you  employed  me.  If  a  man  selects  improper  agents,  he  ought 
to  be  liable  for  the  results  of  their  incapacity  whether  the  law 
is  that  way  or  not.  The  law  is  wrong,  and  that  is  the  cause  of 
the  conflicting  opinions.  I  probably  find  myself  alone  now,  as 
I  often  do. 

The  report  of  the  Committee  on  Jurisprudence  and  Law 
Reform  was  taken  up  for  consideration.  The  report  is  as  fol- 
lows: 


Report  of  the  Committee  on  Jurisprudence  and  Law 

Reform. 

To  the  Bar  Association  of  Tennessee: 

As  their  report,  your  Committee  on  Jurisprudence. and  Law 
Reform  respectfully  submit  the  following  recommendations: 

1.  That  our  Legislature  be  requested  to  pass  the  act  relating 
to  acknowledgment  of  instruments  affecting  real  estate  which 
is  submitted  and  recommended  by  the  National  Bar  Associa- 
tion. 

The   first  two   subsections  of  section  1  do   not   materially 
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change  our  present  law.     The  only  benefit  to  be  expected  frurn 
them  would  be  uniformity  of  expression  in  the  different  States. 

The  third  subsection  of  section  1  relates  to  deeds  o€  corp  - 
rations,  and  its  provisions,  in  the  judgment  of  your  cotninitte'', 
are  wholesome  and  necessary.     Our  present  law   is  silent  or^ 
this  subject.     But  the  second  section  of  the  proposed  act,  re- 
lating to  the  deeds  of  married  women,  your  committee  do  iioi 
recommend.     In  their  opinion,  the  privy  examination  is  a  con- 
stant benefit  and  protection  to  the  married  women  of  our  State. 
Instead  of  this  second  section,  your  committee  recommend  that 
an  act  be  favored  providing  that  deeds  of  citizens  of  otlier 
States,  including  married  women,  executed  and  acknowledged 
in  conformity  with  the  laws  of  the  State  where  the  maker  r^e- 
sides,  shall  be  valid  to  pass  title,  and  may  be  registered  in  thi? 
State. 

Your  committee  see  no  objection  to  such  a.  law,  but  manv 
reasons  in  its  favor.  In  practice  we  know  of  many  cases  where 
non-residents  have,  in  the  utmost  good  faith,  executed  deeds 
according  to  their  own  laws,  but  not  according  to  ours,  and 
great  wrong  has  resulted  a  generation  afterward.  As  to  mar- 
ried women  of  other  States  owning  lands  within  this  State, 
we  owe  them  no  duty  beyond  the  protection  secured  by  the 
laws  of  their  own  State. 

2.  The  Legislature  should  be  asked  to  pass  an  act  providing 
that  persons  and  corporations  shall  be  responsible  to  their  em- 
ployes for  the  negligence  of  other  emplo3^es  who  are  in  a  dif- 
ferent department  or  superior  grade  of  service.  This  is  the 
law  already,  as  stated  by  our  Supreme  Court.  But  non-resi- 
dent railroad  companies,  which  have  extended  and  are  extend- 
ing their  lines  into  this  State,  remove  suits  against  them  into 
the  United  States  courts,  where  the  ancient  fellows-servant  doe- 
trine  is  vigorously  applied. 

Your  cpmmittee  submit  that  the  doctrine  as  stated  by  the 
Supreme  Court  of  our  own  State  is  the  just  and  sound  one,and 
that  corporations  of  other  States  ought  to  be  placed  on  the 
same  footing  with  corporations  of  our  own  State.  It  is  Ihj- 
lieved  that  the  subject  is  of  sufficient  importance  to  the  large 
and  increasing  number  of  railroad  employes  to  warrant  a  8tat- 
ute,  which  is  the  only  remedy. 
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3.  There  ought  to  be  some  protection  against  the  numerous 
corporations  which  exist  only  on  paper  or  which  are  insolvent 
from  their  organization.  There  should  be  an  amendment  to 
our  corporation  laws  providing  that  no  corporation  liereafter 
organized  under  the  laws  of  this  State  shall  be  allowed  to  com- 
mence business  until  it  has  had  recorded  in  the  register's  office 
of  the  county  in  which  its  chief  office  is  to  be  located  a  writ- 
ten statement,  signed,  acknowledged  (as  in  case  of  deeds),  and 
sworn  to  by  the  president  and  secretary  of  the  company,  show- 
ing the  amount  of  capital  stock  subscribed,  the  names  and  res- 
idences of  all  stockholders,  and  amount  paid  in  on  each  share. 
The  issuance  of  paid-up  shares,  without  their  cash  equivalent 
in  value,  should  be  absolutely  prohibited.  The  oath  falsely 
taken  should  subject  the  offender  to  prosecution  for  perjury; 
and  a  failure  to  comply  with  the  act  should  render  all  stock- 
holders and  officers  liable  personally  for  all  obligations  or  lia- 
bilities of  the  corporation  grow-ing  out  of  such  failure  until  the 
act  shall  be  complied  with. 

4.  There  ought  to  be  an  act  providing  that  when  an  infant 
feme  covert  executes  a  deed  to  her  real  estate,  in  form  as  re- 
quired by  law,  she  shall  take  steps  to  avoid  the  same  within 
three  years  after  her  majority,  notwithstanding  her  coverture,  or 
be  forever  bound  thereby.  She  ought  not  to  be  allowed  to  wait 
the  balance  of  her  married  life — perhaps  fifty  years — and  then 
avoid  the  same  at  her  leisurely  discretion,  to  the  injury  of  inno- 
cent parties  who  had  no  means  of  knowing  the  defect.  In 
such  a  case  the  public  is  higher  than  the  individual  interest. 

Respectfully  submitted, 

Jerome  Templeton,  Chairman, 

Jerome  Templeton. — The  first  feature  was  suggested  by  the 
National  Bar  Association.  An  act  is  appended.  If  there  is 
any  benefit  in  the  act  it  is  the  intention  to  make  uniform  the 
method  of  conveyance  of  real  estate  throughout  the  Union. 
Your  committee  believe  that  the  law  of  Tennessee  is  about  as 
good  as  that  of  any  other  State  in  the  Union,  as  far  aa  we  have 
looked  into  the  matter.  No  two  States  have  exactly  the  same 
form,  and  it  is  very  common  for  people  of  other  States  to  act 
very  nearly  in  compliance  with  our  law,  but  not  quite.     Your 
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committee  have  recommended,  for  the  purpose  of  uniformity, 
the  report  here  presented,  as  a  step  toward  nationalizing  the 
laws  of  the  country.  I  suppose  the  Tennessee  lawyer  will  have 
a  good  deal  to  say  before  the  privy  examination  for  the  deed  of 
a  married  woman  is  abolished,  but  in  many  States  of  the  TJnioii 
it  is  not  required.  We  will  look  after  ourselves  and  let  theiii 
look  after  their  affairs  in  regard  to  that. 

W.  B.  Peese. — I  heard  that  report  read  this  morning,  and  sub- 
stantially agree  to  it;  but  it  occurred  to  me  that  while  manj'of 
the  States  have  agreed  to  such  a  plan,  in  others  a  form   of  ac- 
knowledgment which  was  sufficient  in  the  State  in  which  it  was 
taken  is  sufficient  there  also.     I  think  this  is  wise,  for  the  resi- 
dents in  one  State  are  familiarwith  the  form  in  use  in  that 
State.      Massachusetts,    for  example,   throws  certain    restric- 
tions around  the  acknowledgment  of  a  deed  which  I  think 
would  be  satisfactory  to  Tennessee  without  any  thing  more. 
But,  again,  I  think  it  would  be  wiser  to  adopt  something  like 
the  Texas  idea  with  reference  to  deeds  by  married  women. 
The  law  of  Texas  declares  that  a  deed   made  by  a  married 
woman  with  her  husband,  who  is  her  protector,  is  a  good  con- 
veyance.    You  cannot  know  when  a  woman  is  one  month  or 
six  months  under  age.     You  do  not  want  to  examine  her,  and 
what  is  the  use?     If  her  husband  is  competent,  and  he  be  of 
age  (and  you  can  ascertain  that) — if  he  is  her  guardian  and 
protector,  and  makes  a  deed  in  which  his  wife  joins — ^why  not, 
as  in  Texas,  make  it  a  good  deed?     I  believe,  Mr.  President, 
you  are  engaged  in  a  case  at  Knoxville  where  a  woman  conveyed 
certain  property  worth  a  thousand  or  two  when  about  a  month 
under  age.     Now,  when  the  property  is  worth  half  a  million, 
she  says  she  was  not  quite  of  age.     How  could  any  one  know 
that  slie  was  a  month  underage  when  she  made  the  conveyance? 
It  does  seem  to  me  that  if  we  are  going  to  reform  the  law  in 
that  particular,  we  should  go  the  whole  distance,  and  say  that  a 
deed  made  by  a  married  woman  with  her  husband  after  a  privr 
examination  should  be  a  good  title. 

M.  M.  Neil, — I  want  to  enter  my  objection  to  so  much  of  the 
recommendation  as  seeks  to  make  thia  the  law  :  The  adoption 
of  the  act  recommended  by  the  American  Bar  Association,  re- 
lating to  uniform  acknowledgments  of  instruments  affecting 
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real  estate,  \^th  the  additional  recommendation  that  an  ac* 
kaowledgment  of  a  non-resident,  executed  in  accordnnce  with 
the  laws  of  the  State  of  which  he  iB%  resident,  shall  be  suffi- 
cient. I  object  to  thMt  for  this  reason :  It  is  not  a  question  of 
protecting  the  married  women  of  any  State,  but  the  uniformity 
of  our  land  titles.  When  we  come  to  investigate  a  title  in  Ten- 
nessee, we  ought  not  to  have  to  go  and  examine  the  law  on  this 
subject  in  California  or  Iowa  or  Wisconsin,  or  any  other  State 
in  which  the  deed  was  acknowledged.  It  would  be  a-  great 
deal  of  trouble  to  go  through  the  ramifications  of  the  title- 
law  in  the  diiferent  States  whenever  we  wished  to  pass  upon 
a  deed. 

W.  B.  Reese. — I  do  not  think  there  are  more  than  three  forms 
in  America  on  that  subject,  and  they  are  eftsentially  the  same. 
In  Massachusetts,  and  some  of  the  New  England  States,  they 
simply  require  the  joining  of  the  married  woman  in  the  con- 
veyance ;  in  some  of  them  they  require  a  privy  examination ; 
and  in  some  of  them,  as  in  Tennessee,  we  have  a  form  in  which 
it  is  required  that  the  officer  taking  the  acknowledgment  shall 
certify  that  the  party  is  personally  known  to  him.  It  seems  to 
nie  that  that  covers  the  three  forms  of  certificates.  Ours  is  a 
little  fuller.  In  Massachusetts  and  elsewhere  they  have  the 
same  thing,  except  that  she  shall  join,  or  that  she  shall  join  and 
a  certificate  be  given  that  she  does  join,  no  privy  examination 
being  required.  Some  require  that  the  joining  shall  be  had 
\vith  privy  examination.  We  require  more  than  that — that  is, 
that  she  shall  freely,  understandingly,  and  voluntarily  enter, 
and  that  she  is  known  to  the  party  giving  the  certificate.  That 
being  the  three  forms,  I  do  not  sec  any  difficulty.  If  it  is  a 
Massachusetts  form,  and  she  joins;  if  it  is  a  South  Carolina 
form,  and  you  simply  prove  by  two  witnesses  that  she  has  done 
it  without  a  privj''  examination;  and  if  it  is  ours,  the  most 
complete  and  perhaps  the  most  satisfactory,  I  don't  see  any 
trouble. 

J.  J.  Turner, — I  had  occasion  to  examine  the  laws  in  different 
States  on  this  subject,  and  found  no  great  difference  between 
them ;  and  it  does  seem  to  me  that  it  would  be  a  great  saving  of 
time  and  trouble  if  we  could  get  all  the  Legislatures  to  pass 
laws  upon  this  subject;   but  it  also  seems  that  while  we  are 
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avoiding  and  shunning  the  recommendations  of  the  committee, 
we  are  running  into  a  much  more  serious  trouble  on  the  other 
side,  especially  in  your  cities  where  population  is  so  large.     It 
does  not  apply  so  much  to  the  country  and  small  towns,  but 
may  occur  in  the  case  of  lands  bought  up  for  speculative  pur- 
poses.    Town  and  city  lots  are  changing  hands  every  year,  and 
large  numbers  of  them  become  the  property  of  non-residents. 
It  is  sometimes  right  troublesome  for  a  lawyer  to  find  out  what 
the  law  of  Tennessee  is,  where  the  acknowledgment  does  not 
come  up  strictly  to  it;  and  it  is  certainly  sometimes  a  matter  of 
guess-work  to  know  precisely  what  the  law  is,  and  to  kno\^r 
whether  you  can  recommend  that  the  party  consulting  you  is 
getting  a  perfect   title,  and  whether  the   town-lot   that  has 
changed  hands  a  dozen  times  in  Memphis,  Chattanooga,  Nash- 
ville, or  Knoxville  in  the  last  twenty-five  years,  a  number  of  the 
owners  being  non-residents,  has  a  good  title.     It  would  be  a 
serious  trouble  for  the  best  lawyer  to  tell  exactly  what  the  law 
is  on  this  subject  when  you  have  an  Iowa  title,  a  South  Carolina 
title,  and  some  in  other  States.     I  submit  that  it  would  be  a 
difficult  matter  for  a  lawyer  to  recommend  with  certainty  that 
this  title,  which  has  passed  through  these  acknowledgments  in 
half  a  dozen  States,  is  perfectly  good.     Yet,  I  think  we  have 
no  serious  trouble  with  the  law  as  it  stands  now  in  Tennessee, 
where  deeds  should  be  conformed  to  the  laws  and  the  printed 
forms  so  that  they  can  be  preserved ;   but  to  introduce  here  the 
laws  of  thirty  odd  States,  and  the  decisions  that  may  have  to 
be  investigated  in  a  large  number  of  cases,  and  which  perhaps 
no  lawyer,  unless  he  lives  at  the  capital  of  the  State,  would 
have  the  statutes  to  investigate,  would  cause  a  great  deal  of 
confusion  instead  of  simplifying  and  getting  rid  of  the  trouble 
we  have ;  and  while  I  have  been  working  with  a  committee  from 
the  National  Bar  Association  for  the  last  two  years  to  get  a  law 
passed,  and  we  have  hopes  of  getting  a  law  passed  by  the  vari- 
ous Legislatures,  it  seems  that,  in  advance  of  that,  we  will  get 
into  trouble  by  taking  up  those  laws  and  introducing  them  in- 
stead of  having  one  law.     I  therefore  object  to  the  recommen- 
dation. 

M,  M,  Neil. — t  move  that  we  non-concur  in  so  much  of  the 
committee's  report  as  says :   "  With  the  additional  recommen- 
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dation  that  an  acknowledgment  of  a  non-resident,  executed  in 
accordance  with  the  laws  of  the  State  of  which  he  is  a  resident, 
sliall  be  sufficient." 

Carried. 

M.  M.  Neil. — I  move  that  the  residue  of  the  recommendation 
l>e  concurred  in. 

Carried. 

The  President. — Recommendation  No.  2  is  before  you  for 
discussion :  "  We  recommend  the  passage  of  an  act  making  rail- 
way companies  responsible  to  their  employes  for  the  negligence 
of  other  employes  of  superior  grade  in  a  different  department 
of  service.  The  object  of  this  legislation  is  to  place  foreign 
companies  removing  their  cases  to  the  Federal  courts  on  the 
same  footing  as  domestic  companies  in  the  State  courts." 

Jerome  Templeton, — The  Supreme  Court  of  Tennessee  by  its 
decision  has  established  a  rule  with  respect  to  negligence  and 
damages  which  I  think  is  the  correct  rule,  but  in  our  State,  do- 
ing business,  are  many  non-resident  corporations,  probably  as 
many  as  are  resident.  They  go  into  the  Federal  court  on  the 
ground  of  non-residence,  and  get  the  benefit  of  a  diff'erent  rule, 
the  doctrine  of  fellow-servants  pointed  out  by  the  United  States 
being  different  from  the  rule  in  our  State.  Both  are  from  the 
common  law,  but  the  United  States  is  not  bound  to  follow  the 
interpretation  of  the  common  law  which  our  Supreme  Court 
has  adopted,  and  will  not  be  bound  to  follow  any  thing  but  a 
statute,  so  your  committee  recommends  that  a  statute  be 
parsed. 

W.  jET.  Washington. — I  move  that  we  concur  in  that  recom- 
mendation. 

J.  M.  Greer. — Might  not  we,  in  making  this  recommendation 
in  the  form  it  appears  here,  be  asking  for  an  act  limited  to  only 
one  class?  The  printed  statement  has  it  **  making  railway 
companies  responsible."  That  may  be  a  way  of  expressing  an 
idea,  without  intending  to  word  the  statute  that  way.  Ought 
we  not  to  have  an  act  to  make  all  persons  liable,  instead  of  to 
make  railway  companies  liable? 

Jerome  Templeton. — The  suggestion  is  a  good  one. 

Flournoy  Rivers. — Senator  Polk  introduced  a  bill  into  the 
last  Legislature  with  the  special  object  in  view  of  making  this 
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law  so  wide-reaching  as  to  apply  to  all  employers  and  employes 
of  labor.     It  did  not  go  through. 

J,  M.  Greer. — I  move  that  we  strike  out  the  words  "  railway 
companies"  and  insert  *'  all  persons  "  as  being  responsible,  etc. 

Jerome  Templeton. — The  committee  will  accept  the  amendment. 

The  President. — The  motion  is  to  concur  in  that  section, 
with  the  amendment  proposed. 

W.  B.  Reese, — I  do  not  like  that  word  "  superior."  I  would 
rather  have  the  word  "  dominant,"  or  one  that  includes  the 
idea  of  control.  It  is  hard  to  determine  what  that  "  superior '' 
might  mean.  We  want  some  word — ^as, "  dominant "  or  "  super- 
intendent"— that  would  include  the  idea  that  there  is  delega- 
tion of  authority  by  the  master  to  this  "  superior  "  grade. 

John  M.  jBn^rA/.— "Higher?" 

W.  jB.  Reese. — Higher,  but  in  the  sense  of  control.  Let  the 
chairman  suggest  some  word  for  "  superior." 

Jerome  Templeton. —  The  opmmittee  considered  the  words 
*'  dominant"  and  "  superior,"  and  did  not  like  "  dominant." 

J.  M.  Greer. — Is  not  "  superior  "  almost  the  language  of  the 
Supreme  Court? 

Jerome  Templeton. — It  is  agreed  that  it  is  where  the  other 
officer  is  a  sort  of  authorized  principal ;  but  the  committee  rec- 
ommends something  further  than' that. 

J.  J.  Turner. — The  word  "superior"  means,  technically, 
those  who  are  in  authority  over  inferior  employes.  It  seems 
to  me  that  this  recommendation  should  be  the  "  negligence  of 
their  superior  and  other  employes  who  are  superior  or  in  a  dif- 
ferent department." 

The  motion  to  concur  was  carried. 

The  President. — We  will  now  consider  recommendation  No. 
3 :  "  The  passage  of  an  act  requiring  corporations  hereafter  or- 
ganized, before  engaging  in  business,  to  file  for  record  with  tbe 
register  of  the  county  where  the  chief  office  may  be  located  a 
sworn  statement,  showing  a  list  of  the  stockholders,  the  amount 
of  capital  subscribed,  and  the  amount  paid  in." 

Jerome  Templeton. — The  object  of  this  recommendation  is  to 
protect  the  people  against  insolvent  corporations.  As  the  law 
now  is,  five  of  the  most  insolvent  men  in  the  State  can  get 
together  and  in  a  week's  time  be  doing  business. 
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M,  M.  Neil, — I  move  that  we  concur  in  the  recommendation 
of  the  committee. 

A.  W.  Gaines, — I  want  to  make  a  little  amendment  to  that — 
not  only  that  the  names  shall  be  given,  but  the  addresses  as 
well.  I  believe  the  idea  is  that  the  stockholders  may  be  shown, 
so  that  the  public  may  judge  as  to  their  solvency.  The  giving 
of  the  names  alone  will  not  do.  Let  the  stockholders  give  their 
addresses  also,  and  the  document  will  be  strengthened. 

The  recommendation  was  so  amended,  and  then  concurred  in. 

The  President. — We  will  now  discuss  recommendation  No.  4 : 
"  The  passage  of  an  act  providing  that  an  infant /erne  covert  who 
has  executed  a  deed  to  her  real  estate  in  form  as  required  by  law, 
shall  take  steps  to  avoid  the  same  within  three  years  after 
attaining  her  majority,  or  be  forever  barred." 

Jerome  Templeton. — This  relates  not  exactly  to  the  statute  of 
limitation,  but  to  the  subject  of  limitation  of  rights  of  action, 
and  grows  out  of  the  reasons  we  mentioned  awhile  ago.  The 
committee  recommends  that  where  a  married  woman  makes  a 
deed  with  her  husband  in  form  as  required  by  law,  and  registers 
it,  and  is  under  age  at  the  time  she  does  so,  she  shall  take  steps 
to  avoid  that  within  three  years  after  the  coverture,  or  be  bound 
by  that  deed  forever.  That  is  a  shorter  period  than  usual,  but 
the  committee  think  it  is  right,  because  where  a  married 
woman's  real  estate  is  taken  possession  of  by  any  one,  the 
question  of  adverse  possession  is  patent  to  the  world,  and 
people  can  protect  themselves,  but  our  law  does  not  require  a 
married  woman  to  state  how  old  she  is.  She  knows  whether 
she  is  under  age  or  not.  If  she  sees  fit  when  a  minor  to  make 
a  deed  and  put  it  on  record,  she  should  not  be  permitted  to  wait 
fifty  years,  if  she  chooses  to  wait  so  long,  to  come  up  and  say: 
*'  I  was  a  minor."  She  might  suffer  in  some  instances,  but  she 
should  do  what  she  does  in  three  years,  and  not  be  allowed  to 
wait  a  long  period  of  time. 

6r.  T.  White. — At  the  request  of  a  gentleman  present  who 
has  not  a  voice,  I  ofter  this  amendment  to  the  report  of  the 
committee :  That  a  law  be  passed  requiring  that  married  women, 
in  their  certificate  of  acknowledgment  and  privy  examination, 
shall  state  their  ages,  which  would  obviate  the  necessity  of 
changing  a  law  on  the  statute  of  limitation.    I  offer  the  amend- 
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ment  at  the  request  of  members  of  the  bar  who  are^not  mem- 
bers of  the  Association.  I  think  it  is  worthy  of  consideration 
at  least. 

J.  M.  Gre^r, — That  might  prevent  sales  of  real  estate  in  the 
State. 

6?.  T.  White,— It  might  be  better. 

Hamilton  Parks. — I  think  it  would  be  better  for  the  married 
women  to  state  whether  or  not  they  are  of  age. 

./.  M.  Dickinson. — Unless  the  statute  should  also  provide  that 
she  should  be  estopped  by  that  statement,  there  is  no  use  in 
making  the  statement. 

J.  J.  Turner. — I  move  to  concur  in  the  recommendation  of 
the  committee.  . 

W.  H.  Washington. — In  replying  to  the  suggestion  of  Mr. 
Dickinson,  I  would  say  that,  if  the  requirement  were  enacted, 
the  fttatement  that  she  was  or  was  not  of  age,  being  a  part 
of  the  deed,  should  be  a  matter  of  record,  and  when  the  title 
was  arraigned,  would  be  there  to  show.  She  would  be  es- 
topped by  that  act. 

W.  B.  Reese. — It  does  appear  that  the  suggestion  would  be  a 
wise  one,  and  one  which  we  want.  The  statement  that  she  does 
it  freely,  voluntarily,  and  being  of  age,  should  estop  her  whether 
she  was  of  age  or  not.  Certainly  if  a  woman  is  old  enough  to 
marry,  and  declares  that  she  is  of  age,  that,  as  in  Kentucky, 
should  estop  her  from  recovery.  That  statement  should  be  put 
in  as  a  part  of  the  certificate.  She  should  state  in  the  certifi- 
cate that  she  is  .of  age  at  the  time  she  makes  the  acknowledg- 
ment, and  the  law  should  consider  that  an  estoppel.  If  you  do 
not  wish  her  to  state  her  age,  I  move  to  amend  by  making  her 
state  whether  or  not  she  is  of  age. 

J.  M.  Greer. — I  understand  that  we  are  voting  upon  the  mo- 
tion'to  concur,  and  that  the  motion  to  amend  is  out  of  order. 

J.  S.  Pitcher. — It  seems  to  me  that  the  law  should  prescribe 
some  age  at  which  the  party  should  arrive  before  having  the 
right  to  convey  property;  and  if  twenty-one  years  is  adopted 
for  an  unmarried  woman,  there  is  no  reason  why  the  same  time 
should  not  be  adopted  for  the  married  woman.  The  idea  seems 
to  be  in  the  discussion  that  a  woman  who  is  competent  to  enter 
matrimony  is  competent  to  convey  a  piece  of  land,  but  I  think 
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that  the  fact  that  most  women  marry  before  they  are  twenty- 
one,  taking  into  consideration  the  qualities  of  the  average  man, 
is  rather  evidence  of  incompetency. 

W:  B.  Reese, — The  certificate  should  embrace  the  statement 
that- she  is  of  age  at  the  time  of  making  the  acknowledgment; 
and  the  law  should  make  such  a  statement,  whether  true  or  false, 
conclusive  upon  her,  she  being  a  married  woman. 

•7.  J.  Tamer. — Is  this  motion  intended  to  supersede  or  be  in 
lieu  of  the  other?  If  in  lieu,  I  have  a  word  to  say  in  opposi- 
tion. 

W.  B.  Reese. — The  committee  recommends  that  a  married 
woman,  being  a  minor,  shall  be  allowed  three  years  after  she 
makes  the  acknowledgment  to  set  up  the  plea  of  minority,  and 
no  more  than  three  years.  In  lieu  of  that,  I  suggest  that  it 
would  be  better  to  require  her,  at  the  time  she  makes  the  ac- 
knowledgment, to  state  whether  she  is  of  age ;  if  she  falsely  so 
states,  that  that  should  be  an  estoppel,  because  that  would 
be  a  fraud.  She  knows  how  old  she  is.  Nobody  has  any  means 
of  finding  out.  She  is  a  married  woman  and  says  she  is  of  age, 
and  that  ought  to  be  an  estoppel.  If  slie  says  she  is  not  ofage, 
that  is  the  end  of  it,  and  no*body  would  take  such  a  title. 

J,  J.  Turner. — I  want  the  President's  construction  of  the 
motion. 

The  President.— I  regard  it  as  a. substitute  for  the  original 
recommendation. 

J.  J.  Turner. — I  think  the  recommendation  of  the  commit- 
tee is  the  proper  thing  to  adopt.  I  would  have  no  objection  to 
the  amendment  that  the  certificate  state  her  age.  In  addition 
to  that,  it  seems  that  the  recommendation  of  the  committee  is 
just.  Three  years  after  age  is  sufticient  time  for  her  to  disaf- 
firm the  contract.  It  may  be  replied  that  she  may  be  under 
the  influence  of  her  husband  during  that  time,  and  her  silence 
ought  not  to  operate  as  an  affirmance  of  the  contract,  but  I 
think  that  is  ample  time  in  which  to  bring  suit  to  avoid  the 
deed. 

W.  B.  Reese.  —It  does  seem  to  me  that  an  intelligent  woman 

ought  to  know  that,  by  the  very  acknowledgment  that  she  is 

of  age  when  she  is  not,  she  is  practicing  a  fraud  on  the  party 

who  buys  from  her.     By  having  the  matter  of  her  age  called 
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to  her  attention  in  the  certificate,  she  must  be  conscious  that 
she  is  perpetrating  a  fraud  when  she  falsely  states  her  age,  and 
there  should  be  no  sentiment  attached  to  it.  If  slie  states 
falsely,  she  should  be  barred. 

J,  L,  Watts. — It  seems  to  me  that  there  are  objections  to  the 
report  of  the  committee  and  the  amendment  oftered.  The  ob- 
jection to  the  recommendation  of  the  committee  is  this:  A 
wife  may  be  under  the  influence  of  her  husband.  She  cannot 
oring  suit  without  her  husband  joins  with  her,  and  if  she  can- 
not, how  could  she  assert  her  rights?  The  husband  might  be 
unfriendly  to  such  a  suit;  she  cannot  bring  suit  alone. 

W.  B,  Reese, — She  should  bring  it  by  Jier  next  friend. 

J.  L,  Watts. — It  is  a  doubtful  question  whether  she  could 
bring  this  kind  of  a  suit  by  her  next  friend.  To  the  amend- 
ment there  is  the  objection  that  it  makes  a  minor  capable  of 
conveying  property.  Girls  marry  sometimes  as  early  as  fifteen 
or  sixteen.  These  certificates  are  printed.  The  clerk,  in  a  per- 
functory way,  may  read  over  the  certificate,  and  unless  ^he  ha^ 
been  advised  to  think  on  the  matter  she  will  attach  no  special 
heed  when  he  tells  her  that  a  married  woman  of  fifteen  is  able 
'to  convey  property  by  making  the  statement  that  she  is  of  a^^e. 
They  marry  a  long  time  before  they  can  convey  real  estate.  If 
they  are  to  be  estopped  by  reason  of  the  fact  that  they  have 
made  a  statement  that  they  are  of  age,  though  the  statement 
may  be  false,  you  give  the  woman  the  right  to  convey  real  es- 
tate, which  a  man  cannot  convey  until  he  is  twenty-one  j^ears  of 
age. 

Jerome  Templeton. — The  motion  which  is  moved  in  lieu  was 
considered  by  the  committee  as  one  of  the  ways  out  of  this  dif- 
ficulty. What  I  suggest  now  is  that  instead  of  being  made  as 
a  motion  in  lieu  it  be  offered  as  an  amendment.  What  the 
committee  wanted  was  a  fixed  rule  which  would  not  create  an- 
other lawsuit,  and  which  lawyers  might  safely  follow  in  advising 
their  clients.  You  see,  questions  miglit  arise  notwithstanding 
the  strongest  language  you  might  use,  as  indicated  in  the  motion 
in  lieu,  which  would  create  a  lawsuit.  She  might  say  she  was 
honestly  mistaken,  that  it  was  misrepresented.  She  might  be 
fifteen  or  lacking  two  months  of  full  age.  If  the  amendment 
were  to  take  eftect  immediately,  we  know  for  a  certainty  that 
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after  three  years  she  cannot  bring  a  suit,  and  that  within  that 
time,  except  in  case  of  fraud,  she  cannot  bring  a  suit. 

The  President. — I  declare  discussion  closed  on  this  topic. 

The  motion  in  lieu  was  lost,  and  the  recommendation  of  the 
committee  concurred  in. 

The  President. — The  report  of  special  committee  on  the 
jury  system  will  be  read  by  J.  H.  Watkins. 

J.  H.  Watkins. — In  dividing  the  work  of  presenting  these 
recommendations,  it  fell  to  my  lot  to  draw  this  report,  and  to  Mr. 
Pierson's  to  read  it  and  to  Mr.  Thornton's  to  defend  it.  But  un- 
fortunately neither  of  the  two  other  members  are  here,  and  it 
has  fallen  to  my  lot  to  read  the  report,  which  is  as  follows: 

Report  OF  the  Special  Committee  on  the  Jury  System. 

To  the  Bar  Association  of  Tennessee: 

In  assuming  to  suggest  some  improvements  in  our  system  of 
trial  by  jury,  your  committee  has  undertaken  a  difficult  and 
delicate  task.  A  mode  of  trial  antedating  the  beginning  of 
our  history,  the  jury  system  in  its  present  form  has  become  so 
deeply  rooted  in  Anglo-Saxon  jurisprudence  that  we  were  bold 
indeed  to  recommend  any  radical  departure  from  its  methods. 
And  the  first  inquiry  which  confronted  us  was  whether  we 
were  capable  of  suggesting  any  changes  likely  to  be  fraught 
with  practically  beneficial  results.  The  writer,  while  rambling 
through  the  upper  shelves  of  the  law  library  at  Meniphis,  stum- 
bled upon  a  dusty  old  volume  of  English  black-letter  law,  en- 
titled "  Trial  Per  Pais:  by  George  Duncome,  heretofore  of  the 
Inner  Temple,  Esquire."  In  the  preface,  addressed  to  the 
"  Practisers  of  the  Law,"  the  author  says:  "This  manner  of 
trial  is  so  proper  and  accommodated  that  neither  the  wisdom 
of  our  ancestors  could,  nor  can  this  present  nor  after  ages  in- 
vent a  better."  While  this  old  book  was  written  away  back 
in  1776,  an  examination  of  the  principles  and  rules  there  laid 
down  will  show  how  true  was  this  prediction,  and  what  little 
change  the  jury  system  has  undergone  during  the  last  century 
and  a  quarter.  It  is  true  that  some  of  the  rigid  rules  and  prac- 
tices prevailing  at  that  time  have  been  relaxed.  For  example  : 
The  jurors  are  no  longer  hauled  around  in  an  ox-cart  from  one 
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assize  to  another  until  they  have  made  up  their  verdict ;  nor 
does  the  partaking  of  food  by  the  jurors  while  considering  their 
decision  present  now  the  grave  and  troublesome  question  which 
so  sorely  perplexed  the  four  justices  who  sat  at  the  Hilary 
Term,  Sexto  Henry  VIII.,  upon  a  case  of  trespass,  wherein 
Mounson  was  plaintiiFand  West  defendant,  and  where  the  main 
point  of  controversy  was  whether  a  motion  for  a  new  trial 
should  be  granted  upon  the  ground  that  one  of  the  jurors  had 
eaten  a  fig  and  another  a  pippin  before  they  had  delivered 
themselves  of  their  verdict. 

Yet,  while  these  changes  have  been  made — and  we  are  bold 
to  say  that  they  are  immaterial — that  mode  of  trial,  with  sub- 
stantially all  the  features  that  characterized  it  then,  still  pre- 
vails among  us  as  the  cherished  bulwark  of  civil  liberty,  and 
the  right  of  trial  by  jury  in  the  same  manner  and  method 
which  then  obtained,  both  in  civil  and  criminal  matters,  re- 
mains with  us  the  constitutional,  the  organic  law  of  the  land. 

In  submitting  our  ideas  upon  the  subject  given  us,  we  have 
considered  whether  the  defects  and  abuses  often  complained  of 
are  real  or  imaginary;  or,  to  put  the  inquiry  in  another  form, 
whether  we  do  not  find, •as  a  matter  of  practical  experience, 
that  the  jury  does  and  performs  its  functions  in  a  court  of  jus- 
tice quite  as  well  as  the  judge  does  his;  or,  rather,  whether  our 
juries  do  not  arrive  at  just  decisions  of  fact  quite  as  often  as 
our  judges  render  just  decisions  of  law.  And  when  we  con- 
sider how,  in  matters  of  law,  one  court  reverses  another,  and 
how  that  court  is  in  turn  overruled  by  a  subsequent  court,  we 
cannot  but  conclude  that,  although  the  jury  goe.s  before  the 
appellate  court  with  an  advantage  over  the  judge,  yet,  as  com- 
pared with  the  court,  the  jury  performs  its  function  the  more 
satisfactorily  of  the  two,  and  arrives  at  abstract  justice  in  fact 
more  nearly  than  does  the  court  arrive  at  abstract  justice  in 
law. 

Your  committee  will  not  recommend  any  radical  changes  to 
be  made  in  our  Tennessee  system;  nor  will  we  suggest  but  few 
changes  whose  beneficial  results  have  not  been  attested  by  the 
practical  experience  of  other  States  of  the  Union.  And  in  our 
endeavor  to  give  to  this  report  something  of  merit,  and  to 
make  it,  in  some  degree,  of  practical  value  to  the  profession. 
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we  have  conducted  our  investigation  in  the  following  manner: 
We  have  made  a  digest  of  the  jury  system  of  most  of  the 
States,  and  noted  the  pointa  of  diiference  between  their  sys- 
tems and  our  own.  We  then  corresponded  with  prominent 
lawyers  in  the  different  States,  making  inquiry  as  to  the  prac- 
tical working  of  their  respective  systems,  especially  with  ref- 
erence to  any  recent  changes  that  have  been  made.  While 
lack  of  time  has  prevented  us  from  conducting  this  investiga- 
tion with  all  the  thoroughness  we  had  desired,  we  submit  the 
conclusions  we  have  thus  far  arrived  at.  Those  conclusions 
resolve  themselves  into  the  following  suggestions : 

1.  A  new  method  of  making  up  the  venire:  We. have  found 
that  in  nearly  all  the  States  the  venire  is  selected  by  a  board  of 
jury  commissioners,  which  board  is  in  some  States  composed  of 
certain  county  officers  who  are  ex  officio  members  of  the  board 
of  jury  commissioners,  and  in  other  States  the  board  of  jury 
commissioners  is  an  independent  body  elected  or  appointed  for 
that  purpose.  Tennessee  and  Virginia  are  among  the  few  States 
that  still  have  the  venire  selected  by  the  County  Court. 

This  latter  system  is  open  to  very  serious  objection.  Our 
magistrates,  we  regret  to  say,  are  not  all  characterized  by  that 
discrimination  and  sense  of  responsibility  necessary  for  the  re- 
turning of  an  intelligent  and  impartial  jury.  And  the  pro- 
fessional juror,  he  who  ekes  out  his  existence  on  the  fee  of  one 
dollar  and  a  half  a  day,  is  often  found  to  be  the  favorite  and 
henchman  of  his  local  magistrate.  And  then,  too,  there  is  not 
that  responsibility  which  would  be  felt  by  a  board  composed  of 
three  sworn  officers. 

In  a  noted  murder  case,  tried  many  years  ago  in  a  West  Ten- 
nessee county,  it  is  said  that  the  defendant  owed  his  acquittal 
to  a  certain  fishing  party  given  by  a  friend  and  emissary  of  the 
defendant,  and  at  which  the  influential  magistrates  of  the  county 
were  invited  guests.  Of  course  it  might  be  said  that  a  board 
of  jury  commissioners  would  be  open  to  the  same  objection. 
But  the  wide  adoption  and  very  general  approval  of  the  jury 
commission  convinces  us  of  its  superiority  over  our  Tennessee 
method  of  selecting  the  venire. 

2.  Our  next  suggestion  is  that  instead  of  appointing  the 
twenty -five  or  thirty-seven  veniremen  for  each  court  as  now 
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required  by  law,  the  jury  commissioners  shall  once  in  each  year 
make  a  list  of  twenty-five  out  of  every  one  hundred  of  the 
persons  in  each  civil  district  of  the  county  subject  to  jury  serv- 
ice. The  names  on  this  list  shall  be  written  upon  separate 
ballots,  put  into  a  closed  jury-box,  and  drawn  by  lot  when  re- 
quired, as  hereafter  provided.  This  is  substantially  the  method 
in  use  in  Arkansas,  Mississi^^pi,  Texas,  North  Carolina,  Minne- 
sota, Indiana,  West  Virginia,  and  many  other  States,  and  has 
proven  very  satisfactory. 

And,  in  order  that  the  jury  commissioners  may  know  as  little 
as  possible  of  the  character  of  the  litigation,  or  the  particular 
cases  which  any  jury  may  be  called  upon  to  try,  our  suggestion 
is  that  the  list  made  out  by  the  jury  commission  on  the  first  of 
each  year  shall  not  be  drawn  from  until  the  first  of  the  follow- 
ing September,  and  during  the  twelve  months  thereafter. 

3.  We  would  have  it  further  enacted  that  no  juror  be  com- 
pelled or  allowed  to  serve  longer  than  two  weeks ;  but  when 
the  case  on  trial  extends  over  into  the  third  week,  the  jury  shall 
be  discharged  as  soon  as  the  case  is  disposed  of. 

These  suggestions,  in  a  more  detailed  form,  we  present  as 
follows:  The  chairman  of  the  County  Court,  the  clerk  of  the 
Circuit  Court,  and  the  county  trustee  shall  constitute  a  board 
of  jury  commissioners,  whose  duty  it  shall  be  to  meet  in  the 
oflSce  of  the  clerk  of  the  Circuit  Court  on  the  Saturday  before 
the  first  Monday  in  each  January,  and  from  a  certified  list  of 
the  polls  of  the  county,  to  be  furnished  by  the  trustee,  the 
board  shall  make  out  a  list  of  twenty-five  out  of  every  one 
hundred  of  the  qualified  voters  in  each  civil  district  of  the 
county,  who  shall  possess  all  the  qualifications  required  by  law 
to  make  them  competent  jurors,  and  who  shall  be  men  of  fair 
intelligence,  sound  judgment,  and  good  moral  standing.  The 
clerk  of  the  Circuit  Court  shall  write  these  names  on  separate 
ballots,  fold  up  same  so  that  the  names  cannot  be  seen,  and  put 
them  in  a  box  to  be  known  as  the  jury-box.  This  box  shall  be 
locked  and  safely  kept  until  it  is  used  as  provided.  The  board 
of  jury  commissioners  shall  be  sworn  not  to  divulge  to  any 
person  whatever  any  name  or  names  in  the  jury-box.  There 
shall  be  two  jury-boxes,  Nos.  1  and  2,  and  the  box  prepared  on 
the  first  of  one  year  shall  not  be  used  until  the  first  term  of  the 
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court  after  the  first  day  of  the  succeeding  September,  the  box 
of  the  preceding  year  being  used  up  to  that  date. 

On  the  Monday  preceding  the  week  upon  which  the  court 
is  to  convene,  the  board  of  jury  comnlissioners  shall  meet  at 
the  clerk's  office,  and  the  chairman  of  the  County  Court  shall 
draw  out  a  sufficient  number  of  ballots  to  make  up  the  venire, 
and  a  venire  facias  shall  be  issued  for  those  drawn.  And  on 
each  alternate  Monday,  beginning  with  the  second  Monday  of 
the  term,  the  jury-box  shall  be  brought  into  open  court,  and 
the  clerk  shall  draw  out  of  the  box  the  requisite  number  of 
names  for  a  venire,  and  these  shall  be  summoned  for  the  follow- 
ing Monday. 

4.  We  recommend  that  the  compensation  of  jurors  be  abol- 
ished ;  but  that  they  be  re-imbursed  by  the  State  in  the  amount 
actually  paid  out  in  coming  to  and  from  court,  and  the  expenses 
necessarily  incurred  in  attending  court;  and  that  an  itemized 
account  of  these  expenses  shall  be  properly  made  out  by  the 
juror,  and  sworn  to  before;  the  clerk,  and  the  same  be  paid  at 
the  proper  time  as  now  provided  by  law. 

The  considerations  which  have  induced  us  to  submit  this  last 
suggestion  are  the  following:  In  the  first  place,  the  little  pit- 
tance of  one  dollar  and  a  half  a  day  now  paid,  is  no  compensa- 
tion for  the  time  and  services  of  the  intelligent,  the  thinking, 
the  well-to-do  members  of  the  community,  the  men  of  sound 
judgment  and  good  character,  the  omni  exceptione  majores,  the 
class  of  men  who  ought  to  compose  our  juries.  The  jury-fee  is 
nothing  to  them.  They  all  dislike  to  serve  on  the  jury,  and 
they  shirk  jury-service  as  they  shirk  paying  taxes,  and  only 
submit  to  it  because  they  are  compelled  to. 

But  to  the  professional  juror,  the  worthless,  irresponsible  va- 
grant who  hangs  around  our  court-houses,  who  is  always  a  by- 
stander and  manages  by  intrigue  to  become  a  talesman,  the 
jury-fee  is  a  considerable  item,  and  is  quite  enough  to  keep  him 
in  food  and  drink— especially  the  drink. 

And,  then,  there  is  a  class  of  men  coming  from  the  country 
to  whom  the  jury-fee  is  something  of  a  boon.  They  are  honest 
but  ignorant,  illiterate,  and  prejudiced.  And  the  magistrates 
generally  know  who  among  them  would  like  to  serve  on  the 
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It  is  juries  composed  of  men  of  these  two  classes  that  are 
chiefly  responsible  for  the  unjust,  illogical,  and  nonsensical  ver- 
dicts of  which  we  have  sometimes  to  complain;  and  they  are 
the  juries  that  are  guilty  of  that  prejudice  and  passion  too  often 
displayed  toward  railroad  and  other  corporate  interests  of  the 
State.  Of  course,  the  disallowance  of  the  jury-fee  would  not 
prevent  these  men  from  being  put  on  the  jury,  but  there  would 
be  no  longer  any  inducement  to  be  put  on,  and  no  incentive  for 
that  scheming  and  intriguing  we  so  earnestly  deprecate.  So 
that,  our  prophecy  is  that  the  change  would  result  in  raising, 
in  some  degree,  the  standard  of  intelligence  and  moral  charac- 
ter in  our  juries,  an  end  devoutly  to  be  desired. 

And,  as  a  change  conducive  to  the  same  result,  we  would  fur- 
ther suggest  that  the  law,  which  now  is  that  no  person  shall  be 
compelled  to  serve  on  the  jury  but  once  in  two  years — a  privi- 
lege which  he  may  claim  or  not  as  he  elects — shall  be  amended 
so  as  to  provide  that  no  person  shall  be  allowed  to  serve  on  the 
jury  but  once  in  two  years. 

A  similar  amendment  of  the  Arkansas  law  upon  this  subject 
was  passed  by  the  Legislature  of  that  State  at  its  last  session. 

5.  We  would  have  it  enacted  that  every  juror  must  be  a 
qualified  elector  of  the  county,  besides  having  the  other  quali- 
fications now  required  by  law.  Mere  citizenship  is  a  matter  of 
intention,  and  we  know  of  several  instances,  and  one  of  recent 
date,  where  persons  have  been  imported  from  an  adjoining  county 
only  a  few  days  before  the  trial  to  serve  on  the  jury,  who  quali- 
fied themselves  by  announcing  upon  their  voir  dire  their  inten- 
tion to  become  citizens,  but  who  returned  to  their  native  county 
as  soon  as  the  trial  w^as  over.  We  find  that  nearly  all  the  States 
of  the  Union  have  provisions  that  the  juror  shall  be  a  qualified 
voter,  besides  possessing  the  other  qualifications  now  required 
by  law. 

6.  There  are  two  other  important  modifications  of  the  jury- 
system  which  has  been  considered  by  your  committee,  but  we 
have  not  felt  justified  in  making  any  recommendation  in  refer- 
ence to  either  of  them. 

The  first  is  contained  in  Article  I.,  Section  7,  of  the  Califor- 
nia Constitution  of  1880,  which  provides  that,  in  all  civil  cases, 
nine  jurors  out  of  the  twelve  shall  be  sufficient  to  return  aver- 
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diet.  Our  inforraatioii  is  that  this  change  has  worked  very 
satisfactorily.  There  are  fewer  mistrials,  and  the  verdict  coin- 
cides with  the  weight  of  the  testimony  quite  as  frequently  now 
as  before  the  adoption  of  the  amendment.  A  similar  amend- 
ment has  been  introduced  in  Louisiana,  and  our  understanding 
is  that  the  bar  of  that  State  is  highly  pleased  with  the  result. 
And  our  correspondents  from  other  States  have  favored  a  like 
change.  But,  while  your  committee  have  not  been  able  to 
formulate  any  serious  objection  to  the  amendment,  we  have 
been  content  to  merely  call  the  attention  of  the  Association  to 
the  subject,  in  order  that  it  may  be  considered,  and,  if  need  be, 
discussed. 

I  can  say,  however,  that  your  committee  is  favorably  disposed 
toward  the  change.  And  the  fact  that  its  passage  would  re- 
quire a  constitutional  amendment  has  deterred  us  from  making 
any  recommendation  in  reference  to  it.  A  constitutional  conven- 
tion in  Tennessee  seems  to  be  now  little  less  than  a  chimera. 

The  other  modification  mentioned  has  reference  to  the  crite- 
rion of  the  impartiality  of  jurors  in  criminal  cases,  and  espe- 
cially with  regard  to  the  statements  of  newspaper  reports  as 
the  grounds  of  the  disqualifying  opinion. 

Our  consideration  of  this  subject  has  probably  been  induced 
by  the  trial  of  two  important  and  noted  murder  cases  in  the 
Criminal  Court  of  Shelby  County,  one  at  the  last  winter's  term, 
the  other  at  the  summer  term  now  in  session.  And  the  great 
time  and  labor  expended  in  those  two  cases  in  the  eftbrt  to  get 
juries  free  from  that  opinion  and  bias  which  our  trial  courts 
consider  a  disqualification,  has  led  us  to  investigate  the  status 
of  our  law  upon  that  subject  and  to  compare  it  with  the  rules 
enforced  by  the  trial  courts. 

The  subject  is  fraught  with  much  diflSculty,  and  we  have  not 
been  able  to  suggest  any  change  which,  while  relieving  some 
of  the  present  evils,  would  not  be  open  to  other  and  probably 
more  serious  objections.  If  we  aim  to  get  a  jury  composed  of 
the  intelligent,  the  better  class  of  the  community,  we  will  nec- 
essarily get  men  who  have  read  detailed  reports  in  the  news- 
papers of  the  more  important  crimes  committed  in  the  county; 
and  those  reports  invariably  purport  to  be  a  statement  of  the 
facts  of  the  transaction.     And,  highly  colored  as  they  frequently 
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are,  they  lead  to  the  formation,  and,  generally,  the  expression 
of  an  opinion  as  to  the  guilt  or  innocence  of  the  accused.  The 
disqualification  of  this  class  of  jurors  is,  therefore,  complete. 
On  the  other  hand,  if  we  want  the  impartial  juror,  the  man 
without  an  opinion  in  the  case,  the  juror  who,  in  the  language 
of  Sir  Edward  Coke,  is  sine  defecto^  we  must  fall  back  upon  that 
class  of  the  community  who  do  not  read  the  newspapers.  And 
who  are  they?  The  illiterate  and  the  ignorant;  and  they,  we 
submit,  are  not  desirable  jurors. 

Here,  then,  is  a  Scylla  and  a  Charybdis,  to  avoid  one  of  which 
must  require  very  skillful  steering.  Seeing  this  difficulty,  and 
realizing  that  it  was  almost  wholly  due  to  press  reports,  our 
Legislature,  in  1871,  passed  the  following  act  (see  Chapter  51): 
"That hereafter  no  citizen,  in  any  criminal  prosecution  in  this 
State,  shall  be  adjudged  incompetent  to  act  as  a  juror  by  reason 
of  having  formed  and  expressed  an  opinion  touching  the  guilt 
or  innocence  of  the  accused  upon  information  derived  exclu- 
sively from  any  published  account  of  the  facts  of  the  oftense 
with  which  the  defendant  stands  charged,  unless  the  writer  of 
said  statement  in  said  article  professed  to  have  been  a  witness 
to  the  same  at  the  time  of  their  occurrence,  which  -must  affirm- 
atively appear;  and  provided  that  said  juror  will  state,  on  the 
trial,  he  believes  he  can  give  the  accused  a  fair  and  impartial 
verdict." 

In  1873  our  Supreme  Court,  in  the  case  of  Eason  v.  The 
State,  6  Bax.,  466,  held  this  act  to  be  unconstitutional,  because 
in  violation  of  Article  I.,  Section  9,  of  the  Constitution  guar- 
anteeing to  the  defendant  in  criminal  cases  "a  speedy  public 
trial  by  an  impartial  jury."  Two  decisions,  however,  the  opin- 
ion in  each  of  which  was  delivered  by  Judge  Cooper,  the  one, 
Conatser  v.  State,  in  12  Lea,  in  1883,  the  other,  Spence  v.  State^ 
in  15  Lea,  1885,  materially  modify  the  Eason  case,  and  in  our 
opinion  leave  it  doubtful  whether  the  act  of  1871  is  constitu- 
tional or  unconstitutional.  Li  the  Spence  case  the  juror  stated 
upon  his  voij*  dire  that  he  had  formed  and  expressed  an  opinion 
from  reading  the  newspaper  report  of  the  transaction,  and  that 
it  would  require  evidence  to  remove  this.  It  was  held  that  this 
did  not  disqualify.  The  reasoning  of  the  opinion  seems  to  be 
this;  that  if  the  statement  was  not  made  by  one  who  knew  the 
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facts  detailed,  then  it  amounted  to  no  more  than  rumor;  and 
that  the  statement  was  made  in  print  rendered  it  no  less  a  ru- 
mor. So  that,  Judge  Cooper  would  have  it  that  unless  the 
newspaper  reporter  makes  it  appear  that  he  was  a  witness  of 
the  transaction,  the  statement  is  not  such  information  as  would 
disqualify.  It  seems  to  us  that  this  case  overrules  Eason  v. 
State,  and  the  act  of  1871  is  still  in  force.  And  it  is  note- 
worthy that  the  test  applied  by  our  trial  courts  by  no  means 
coincides  with  the  rule  as  laid  down  in  the  Spence  case,  which 
is  the  latest  expression  of  our  Supreme  Court  upon  this  sub- 
ject, and,  if  the  ruling  in  that  case  should  be  strictly  followed, 
the  newspapers  would  not  cut  the  important  figure  in  the  selec- 
tion of  the  jury  that  they  do  as  a  matter  of  fact. 

And,  in  conclusion,  your  committee  has  one  general  recom- 
mendation to  make  applicable  to  all  legislation  upon  the  jury- 
system,  and  that  is,  that  the  independence  of  the  jury  from  the 
court  be  scrupulously  guarded  and  maintained.  We  are  opposed 
to  vesting  in  the  court  the  power  of  appointing  the  jury  com- 
missioners, as  is  the  case  in  some  States.  The  jury  and  the  court 
has  each  its.own  function  to  perform,  and  the  independence  of 
the  one  from  the  other  should  be  as  strictly  preserved  as  in  our 
government  the  three  departments — the  executive,  the  legisla- 
tive, and  the  judicial — are  free  and  independent  from  each 
other.  We  are  in  favor  of  any  proposition  conducive  to  the 
elevation  of  the  standard  of  intelligence  and  of  the  integrity 
and  good  character  of  our  juries;  and  with  twelve  men  of  good 
parts,  of  judgment  and  character,  we  are  quite  as  willing  to 
leave  our  client's  interests  in  matters  of  fact,  as  we  are  to  leave 
with  the  court  his  questions  of  law.  And,  now,  having  fully 
reported,  your  committee  prays  to  be  hence  dismissed  with 
their  reasonable  amount  of  censure  in  this  behalf  sustained. 

Lee  Thornton, 
John  H.  Watkins, 
Sterling  Pibrson. 

The  Prbs[DBNT. — The  report  is  before  you  for  action. 

B.  M.  Estes. — Mr.  Watkins  being  one  of  my  young  men,  and 
a  special  pet  of  mine,  I  think  it  incumbent  upon  me  to  present 
to  this  Association  some  views  on  this  subject.     I  have  listened 
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with  great  pleasure  to  his  admirable  report.  Certainly  there 
is  industry  and  diligence  of  research  shown.  The  question  is 
whether  or  not  this  Bar  Association  is  now  prepared  to  either 
concur  in  or  non-concur  in  all  the  recommendations  of  that 
paper.  It  has  struck  me,  both  at  this  and  previous  meetings,  that 
we  are  in  danger  of  doing  too  much.  I  think  one  of  the  most 
serious  evils  of  the  day  is  too  much  legislation,  and  it  strike* 
me  that— and  you  will  perhaps  concur  with  me  in  this  senti- 
ment— we  are  in  danger  of  encouraging  and  provoking  legisla- 
tion by  the  consideration  and  approval  of  all  the  measures  that 
are  brought  forward  by  committees  and  others  in  our  meet- 
ings. Let  us  be  careful  about  this.  There  are  a  great  many 
non-essential  things  which  are  brought  before  our  Association, 
and  which  are  serviceable  and  profitable  to  us  in  that  they  induce 
us  to  interchange  opinions  and  discuss  them,  but  which,  if 
given  the  stamp  of  our  approval,  might  do  harm  in  leading 
sentiment  as  I  have  suggested,  and  provoke  too  much  leg- 
islation. Besides,  we  sometimes  concur  in  these  measures 
out  of  respect  to  the  estimable  gentlemen  who  make  the 
reports,  without  ourselves  giving  them  proper  consideration. 
Now,  does  any  member  upon  the  mere  presentation  of  that  re- 
port, able  and  admirable  as  it  is,  feel  prepared  to  indorse  or  vote 
intelligently  upon  the  recommendations  therein  contained?  I 
confess  that  I  do  not.  I  am  aware  that  in  the  formal  matters 
of  selecting  juries  throughout  the  country,  and  especially  in 
civil  cases,  there  are  serious  defects;  but,  with  the  exception 
of  some  things  in  the  administration  of  criminal  law,  our  sys- 
tem is  about  as  good  as  that  of  any  State,  and  we  had  better 
let  well  enough  alone;  and  it  is  very  unwise,  it  seems  tome, 
for  tliis  Association  of  wise  lawyers,  gathered  from  the  various 
parts  of  the  State,  to  whom  the  legislators  and  the  people  look 
for  wisdom  and  guidance  in  these  matters,  to  undertake  to  pass 
upon  these  important  questions  mei*ely  upon  the  presentation  of 
a  paper,  and  a  hurried  interchange  of  discussion  ;  and  I  think 
the  better  course,  with  great  respect  for  my  young  brother  and 
for  the  committee,  is  neither  to  concur  or  non-concur,  but  to 
express  the  thanks  of  tlie  Association  for  the  able  report,  order 
it  spread  on  the  minutes,  and  reserve  it  for  the  further  consid- 
eration and  information  of  the  bar;  and,  although  I  do  not 


Digitized  by  VjOOQ IC 


Bar  Association  op  Tennessee.  85 

know  what  the  sentiment  of  the  gentlemen  present  is,  in  order 
to  put  it  in  the  shape  to  make  it  the  subject  of  parliamentary 
consideration,  I  move  that  the  thanks  of  this  Association  be 
extended  to  the  committee,  and  that  this  report  be  ordered  to 
be  printed  in  our  minutes  for  the  information  of  the  bar,  and 
for  further  consideration  if  we  so  desire. 

M.  M.  Hope. — I  do  not  want  that  report  passed  over  in  that 
way  if  it  can  be  helped.  What  I  have  to  say  is  especially  upon 
that  part  of  it  which  refers  to  the  selection  of  a  jury.  I  have 
the  distinguished  honor  of  being  a  member  of  the  County  Court 
of  Hamilton  County,  I  mean  from  Lookout  Mountain,  and 
know  something  about  the  selection  of  juries.  I  have  not  had 
as  much  practice  in  the  courts  perhaps  as  my  friend  Mr.  Fra- 
zier  or  Mr.  Templetou,  or  some  other  of  my  boyhood  friends, 
but  I  know  something  about  this  jury  business,  and  I  think 
this  Bar  Association  ought  to  go  to  work  to  correct  the  evils 
which  exist  and  which  are  an  abomination  in  the  working  of 
justice  in  this  country.  If  it  can  be  done,  the  system  of  select- 
ing juries  ought  to  be  changed.  A  man  in  Hamilton  County  is 
selected  because  of  his  politics  and  his  ability  to  work  at  the 
polls,  and  not  because  of  his  fitness  for  the  position,  not  be- 
cause he  is  the  man  that  ought  to  be  selected  in  that  district, 
but  he  is  selected  because  he  can  do  the  squire  some  good  in 
the  next  election  and  help  him  out,  and  because  he  is  a  sort  of 
worthless  pet  that  happens  to  live  in  that  district.  I  can  talk 
that  way  because  we  have  not  got  that  kind  of  people  in  Look- 
out Mountain,  where  I  am  squire  from.  I  am  talking  about  the 
other  fellows'  district,  where  men  are  selected  that  you.  Judge 
Estes,  and  you,  General  Pickle,  would  not  employ  to  build  a 
water-gap  across  the  creek  that  runs  down  by  your  barn.  They 
are  worthless  so  far  as  the  enforcement  of  justice  is  concerned. 
I  have  tried,  since  I  have  had  the  distinguished  honor  of  be: 
ing  a  member  of  the  County  Court  of  Hamilton  County  from 
Lookout  Mountain,  to  have  a  committee  appointed  to  select  the 
names  of  jurors  and  report  them  to  the  court  and  get  them  in 
that  way,  but  to  no  purpose.  I  doubt  if  the  Legislature  will 
ever  pass  a  law  that  will  do  away  with  the  trouble  we  are  now 
having,  because  the  squire  in  the  district  needs  the  services  of 
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the  professional  juror  to  control  a  fewvotes,  and  he  could  not 
afford  to  have  that  juror  against  hira. 

I  want  to  amend  that  part  of  the  report  which  provides  that  the 
jury  commission  shall  be  composed  of  the  county  court  clerk, 
the  trustee,  and  perhaps  the  circuit  court  clerk.  I  know  just  as 
well  as  I  know  any  thing  that  that  means  that  the  squires  from 
the  different  districts  will  appoint  the  jurors.  The  circuit 
court  clerk  and  the  county  court  clerk  need  the  help  of  the 
people  to  get  elected,  and  they  have  to  stand  in  with  the  squires, 
who  are  great  people  sometimes.  I  offer  this  as  an  amendment. 
Let  the  commission  be  composed  of  the  chancellor  of  the  divis- 
ion, the  judge  of  the  circuit,  and  the  county  judge  or  chairman, 
and  let  each  of  them  select  twenty  names  and  turn  them  over 
in  the  hat  and  provide  that  the  number  necessary  to  form  the 
venire  shall  be  drawn  from  the  hat  by  a  boy  under  the  age  of 
fourteen  years. 

J,  H.  Watkins, — There  is  a  motion  before  the  house,  and  I 
do  not  think  this  is  amendatory  to  that  motion. 

M,  M,  Hope,— That  is  my  motion,  and  I  should  like  to  hear 
from  gentlemen  on  the  subject,  for  I  feel  a  deep  interest  in  the 
matter.  My  suggestion  is  that  the  chancellor  of  the  division, 
the  judge  of  the  circuit  court,  and  the  county  judge  or  chair- 
man shall  be  appointed  a  commission  to  draw  the  jurors,  twenty 
names  by  each,  to  be  placed  in  the  hat,  from  which  the  required 
number  shall  be  drawn  by  a  boy  under  fourteen  years  of  age. 

Albert  Z>.  JlfarA:5.^-There  was  a  committee  appointed  at  the 
last  meeting  of  the  Association  to  draft  a  bill  and  present  it  to 
the  General  Assembly,  and  in  some  measure  correct  the  evils 
of  the  jury-system  that  had  been  pointed  out.  Mr.  Anderson, 
of  Nashville,  and  myself  were  appointed  on  that  committee,  and 
had  the  co-operation  of  our  circuit  judge,  Judge  McAlister,  who 
feels  a  very  deep  interest  in  the  subject  of  jury  reform.  We, 
realizing  that  it  would  be  almost  impossible  to  accomplish  any 
thing  in  the  way  of  general  reform,  prepared  a  bill  applying 
only  to  the  counties  of  Davidson  and  Shelby,  which  provided 
for  a  jury  commission  to  be  composed  of  certain  officers  of  the 
county.  This  bill  was  introduced  into  the  Legislature  and 
passed  in  the  Senate,  and  passed  two  readings  in  the  House,  and 
was  referred  to  the  Judiciary  Committee.  We  secured  a  favor- 
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able  report  from  this  committee,  and  had  every  reason  to  believe 
that  if  we  could  get  the  bill  before  the  House  it  would  pasBr 
The  Legislature  was  then  nearing  the  end  of  the  session,  and 
business  was  ver}-  much  crowded.  Before  we  could  get  the 
Judiciary  Committee  to  act  upon  the  bill,  and  have  if  presented 
to  the  House,  it  was  too  late  to  secure  action.  "We  have  every 
reason  to  believe  that  so  far  as  the  counties  of  Davidson  and 
Shelby  were  concerned  they  narrowly  escaped  securing  the  re- 
lief suggested  in  one  of  the  recommendations  of  this  Associa- 
tion. I  make  this  statement  as  a  report  from  that  committee. 
So  you  see  the  Legislature  is  not  entirely  opposed  to  bettering 
the  system  we  have. 

J,  M.  Greer. — There  are  two  other  recommendations.  I  ex- 
pect Hamilton  and  Knox  had  rather  have  the  law  than  we.  In 
Shelby,  the  choosing  of  jurors  by  the  county  court  has  fallen  into 
innocuous  desuetude.  Our  county  court  makes  no  such  selec- 
tion. This  duty  falls  upon  the  trial  judge,  circuit,  criminal,  or 
chancery.  The  result  is  that  at  the  beginning  of  each  of  the 
terras  of  those  courts  we  find  a  number  of  Avorthy  and  deserv- 
ing men  upon  the  juries.  In  the  criminal  court,  for  example, 
after  the  session  of  four  months,  which  the  court  usually  holds, 
if  the  juror  has  merited  the  approval  of  the  judge,  and  the 
judge  sees  no  reason  for  turning  him  off,  he  may  be  continued 
for  a  similar  period,  and  then  another.  These  judges  have 
the  selection  in  their  hands  almost  arbitrarily.  They  may 
choose  whom  they  please,  and  let  them  serve  as  long  as  they 
please.  We  have  no  statutory  provision  saying  that  at  the  end 
of  such  service  they  shall  not  serve  any  more.  The  two  weeks' 
term  of  service  recommended  by  the  committee  would  fail  to 
bring  about  that  familiarity  between  the  trial  judge  and  the  jury 
which  it  is  perhaps  very  well  should  not  exist.  In  the  country 
circuits  I  have  noticed  that  the  jury,  as  a  rule,  are  not  personal 
acquaintances  of  the  judge,  and  very  little  passes  betw^een  them 
except  in  an  official  way.  Certainly  we  know  that  is  wise  and 
well,  for  our  Supreme  Court  has  gone  so  far  as  to  make  a  pri- 
vate conversation  between  the  judge  and  jury  during  the  prog- 
ress of  the  trial  a  ground  for  reversal.  I  am  a  friend  of  the 
professional  juror.  I  have  known  him  well.  We  have  worked 
together.     When  he  came  into  court  he  delayed  no  time,  and 
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underBtood  the  definition  ef  a  "reasonable  doubt"  better  than 
the  judge  did;  never  permitteji  the  delay  of  justice  because  of 
a  reasonable  doubt;  did  notlBeem  to  have  any  kind  of  doubt; 
was  prompt  and  quicfc ;  kimw  the  dinner-hour  and  knew  the 
meeting-hour  of  the  court;  and  while  he  is  valuable  to  the 
judge  he  does  not  seem  to  meet  with  the  approval  of  the  coun- 
sel. I  do  not  mean  that  all  are  that  way.  Judge  Estes  selects 
his  jury  from  thosewho  are  not  professional  jurors. 

•7.  M.  Bright. — I  Vise  to  a  point  of  order,  and  out  of  respect 
to  the  motion  of  Chancellor  Estes  to  have  this  report  printed 
and  laid  on  the  table,  I  suggest  that,  until  that  motion  is  de- 
cided, the  gentleman's  discussion  is  out  of  order. 

J.  M.  Greer. — I  was  afraid  on  the  threshold  to  say  that  I  was 
going  to  oppose  Judge  Estes'  motion,  but  that  is  what  I  have 
been  doing  all  this  time. 

J  M.  Bright, — I  suggest  to  my  friend  that  he  accept  an 
amendment  that  the  I'eport  shall  not  only  be  printed  but  that 
it  be  laid  upon  the  table  as  unfinished  business,  to  be  called  up 
at  the  next  meeting  of  the  Bar  Association. 

J5.  M.  Estes. — That  is  the  proper  shape.  I  accept  the  amend- 
ment. 

Judge  Estes'  motion  was  defeated. 

The  report  was  taken  up  by  sections,  1  and  2  being  first  con- 
sidered together. 

31.  M.  Hope. — I  ofter  an  amendment  that  the  chancellor  of 
the  division,  the  judge  of  the  circuit  court,  and  the  county  judge 
or  chairman  shall  be  a  committee,  each  of  whom  shall  select 
twenty  names,  those  names  to  be  placed  in  a  hat  or  box,  and  at 
some  convenient  time  before  the  meeting  of  the  court,  the  re- 
quired number  of  namen  shall  be  drawn  out  by  a  boy  under  the 
age  of  fourteen  years,  in  the  presence  of  three  men — namely, 
the  circuit  court  clerk,  the  county  court  clerk,  and  the  trustee. 
The  names  so  selected  shall  be  those  of  the  jurors  to  serve  at 
the  approaching  term  of  court. 

M.  M.  Neil. — I  like  the  amendment  of  Mr.  Hope  better  than 
I  do  the  report  of  the  committee,  for  the  reason  that  I  do  not 
see  where  the  circuit  court  clerk,  the  county  court  clerk,  and 
the  trustee,  themselves  dependent  upon  the  popular  vote,  are 
much  better  than  the  county  court.     Mr.  Hope's  amendment 
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takes  us  a  step  higher,  and  further  removed  from  these  influ- 
ences. 

J.  M.  Greer, — The  difficulty  about  that  as  a  general  law  is, 
that  while  it  might  work  admirably  in  circuits  where  there  are 
only  one  or  two  counties,  it  would  be  extremely  awkward  and 
inconvenient  for  judges  who  have  in  their  circuits  and  divis- 
ions as  many  as  ten  or  eleven  or  twelve  counties,  to  meet  in  each 
county  to  draw  the  names  of  twenty  men  as  proposed.  It  would 
work  well  in  Davidson,  Shelby,  Knox,  and  Hamilton,  where  the 
judges  have  only  one  or  two  counties  and  are  residents,  meet- 
ing each  other  frequently.  Again,  I  do  not  think  Mr.  Hope 
grasps  the  idea  presented  in  the  report  of  the  committee.  The 
circuit  clerk,  trustee,  and  county  chairman  do  not  select  the 
jury  of  whose  evils  he  complains,  but  they  select  twenty -five 
names  out  of  each  one  hundred  qualified  voters  in  each  civil 
district  in  the  county,  and  deposit  these  names  in  a  box,  from 
which  the  circuit  court  clerk,  before  the  meeting  of  the  court, 
draws  a  venire  of  twenty -five,  not  by  selection  but  blindly.  It 
would  be  impossible  in  that  event  for  the  county  court  to  influ- 
ence the  circuit  court  clerk.  It  is  true  that  the  men  who  put 
the  names  in  the  box  might  put  in  the  names  of.  twenty-five  of 
their  personal  friends,  but  when  the  jury  is  made  up  it  would 
not  be  possible  for  the  circuit  court  clerk  to  pick  the  jury. 

M,  M,  Hope. — I  take  it  that  it  is  not  necessary  that  the  chan- 
cellor shall  be  in  the  county.  He  can  select  the  names  and  mail 
them  to  the  clerk  and  master,  and  have  them  turned  over 
properly  to  whoever  draws  the  names.  The  judge  says  this 
will  do  very  well  for  Shelby  and  Hamilton.  I  am  specially 
interested  in  Shelby  and  Hamilton;  and  if  Hamilton  can  help 
Shelby  I  want  her  to  do  it,  and  if  Shelby  can  help  Hamilton  I 
want  that  done  also. 

W,  Ij.  Frierson. — I  move  we  concur  in  the  recommendation 
of  the  committee. 

J.  M.  Dickinson, — I  shall  not  say  much  on  that  motion.  I 
am  opposed,  however,  to  the  report  of  the  committee.  I  am 
opposed  to  giving  trustees  and  clerks  any  more  power  than  they 
have.  They  virtually  control  our  county  as  it  is,  and  I  want  to 
confine  them  to  the  functions  of  their  office,  and  not  give  them 
any  control  of  the  jury.  I  think  a  better  plan  is  something  like 
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that  which  I  am  told  exists  in  Kentucky.  Into  a  box  are  put 
the  names  of  all  the  citizenB  of  the  county  who  are  qualified  to 
do  jury-duty,  and  from  that  are  drawn  the  different  venires 
when  needed.  If  a  juror  is  not  needed,  his  name  may  be  thrown 
back  in  the  box,  where  it  may  be  drawn  again.  The  com- 
mission discharges  its  duty  when  it  puts  the  names  in  the  box. 
Their  services  will  not*  be  needed  again  for  two  or  three  years, 
and  in  that  way  they  could  exercise  but  little  control  over  the 
selection  of  the  juries.  One  of  the  difficulties  to  having  good 
juries  in  the  cities  is  that  the  terms  of  tlie  court  are  so  long 
that  good  men  do  not  like  to  go  there  and  stay.  You  have  to 
find  a  man  who  has  nothing  to  do  to  get  him  to  stay  there. 
Any  man  who  has  business  or  employment  will  not  sit  on  the 
jury.  He  will  work  upon  the  sympathies  of  the  court  and  get 
excused.  If  juries  were  compelled  to  sit  only  a  week,  and  once 
in  every  four  or  five  years,  we  would  get  the  best  men  to  dis- 
charge the  duties  of  that  position.  Judges  would  be  more 
strict  in  enforcing  the  rule,  and  less  liberal  in  granting  excuses. 
In  this  way  you  take  it  out  of  the  power  of  judges,  or  sheriffs, 
or  commissioners  to  control  juries,  and  distribute  the  burden  of 
serving  throughout  the  county.  In  the  country  courts  I  pre- 
sume the  juries  do  not  sit  much  over  a  wQek,  and  in  those  cases 
the  provision  requiring  that  they  be  discharged  at  the  end  of 
each  week  would  not  be  necessary.  If  the  law  should  provide 
that  no  juryman  should  serve  longer  than  a  week,  except  where 
a  case  continues  longer,  and  that  no  juryman  should  be  called 
again  until  the  list  of  names  in  the  county  had  been  gone 
through  with,  we  would  get  good  juries,  and  in  that  way  it 
would  be  impossible  for  the  judge,  the  commissioners,  or  any 
other  of  the  officers,  to  exercise  any  influence  on  the  choice.  I 
do  not  offer  this  as  an  amendment,  because  I  have  not  it  suffi- 
ciently in  my  mind  to  give  details;  but  I  am  opposed  to  the 
plan  recommended  by  the  committee,  because  it  would  give  too 
much  power  to  the  county  officers. 

M,  M,  Hope, — Any  thing  on  the  face  of  the  earth  to  get  out  of 
the  county  court  and  away  from  officers  that  court  suggests. 
I  am  not  strongly  determined  in  my  ideas  about  the  matter,  but  I 
want  to  get  it  away  from  the  county  court. 

W.  B.  Reese, — One  objection  I  have  to  the  Kentucky  plan, 
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suggested  by  Mr.  Dickinson,  is  that,  in  putting  down  all  the 
names,  you  would  have  to  admit  the  names  of  negroes  and  such 
persons,  and  I  think  there  should  be  some  supervision  over  the 
matter.  As  a  matter  of  course  you  cannot  put  that  down  in  so 
many  words ;  but  until  we  get  further  along  in  the  weeding  out  of 
this  element,  in  our  community  we  do  not  want  our  juries  com- 
posed largely  of  that  element ;  and,  that  being  the  case,  I  do 
not  like  Mr.  Dickinson's  suggestion.  The  Federal  system  re- 
sembles that  somewhat.  It  has  one  or  two  commissioners  to  act 
jointly  with  the  marshal ;  but  Mr.  Hope  wants  to  get  rid  of  the 
sheriff,  and  perhaps  it  would  be  as  well  for  the  judge  to  ap- 
point three  gentlemen  to  serve  their  twelve  months.  Of  course 
his  object  is  to  get  an  intelligent  and  competent  jury.  If  the 
judge  were  authorized  to  appoint  three  competent  gentlemen 
to  act  every  year  in  selecting,  say  a  hundred  names  from  each 
district  from  which  to  draw  the  venire,  it  seems  to  me  that  you 
might  get  a  good  set  of  men.  That  is  something  like  the  Fed- 
eral system.  I  suggest  to  Mr.  Hope  that  that  meets  his  views, 
and  takes  the  selection  out  of  the  hands  of  the  county  officials 
who  have  axes  to  grind  and  want  to  get  favorites  on  the  juries. 
If  the  judge  would  select  intelligent  gentlemen,  as  doubtless  he 
would,  and  let  that  body  select  a  hundred  men  from  the  body 
of  the  county,  it  seems  to  me  that  you  achieve  as  great  a  re- 
form as  is  possible. 

M.  T,  Bryan, — It  is  impossible  at  this  late  hour  to  give  the 
resolutions  the  attention  they  deserve,  and  it  is  evident  from 
the  discussion,  as  well  as  from  our  own  observation,  that  no 
system  of  selecting  a  jury  can  fit  every  county  in  the  State. 
You  cannot  pass  a  general  law  that  will  meet  the  requirements 
of  every  county.  As  I  understand,  the  present  system  suits  all 
but  four  or  five  counties  in  the  State.  We  have  already  put 
ourselves  on  record  as  favoring  jury  reform  in  those  counties, 
and  it  does  seem  unnecessary  to  detain  the  meeting  longer  on 
this  point,  and  I  move  to  amend  the  motion  to  concur  by  pro- 
viding that  we  shall  receive  and  file  the  report,  and  leave  out 
any  recommendation  at  all.  I  for  one  cannot  subscribe  to  sev- 
eral recommendations  made,  though  they  show  labor  and  intel- 
ligent consideration.  It  is  too  late,  and  there  are  too  few  per- 
sons here  to  vote  upon  so  important  a  proposition,  and  we  have 
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already  put  ourselves  on  record.  If  it  is  desired,  let  the  report 
be  considered  hereafter. 

A  member, — I  think  it  would  be  desirable  to  have  this  report 
referred  to  the  same  committee  or  a  special  committee  for  a 
subsequent  report  at  this  meeting.  That  is  desirable  if  we 
should  have  time.  This  is  an  important  matter,  and  one  that 
this  body  should  pass  upon,  and  keep  passing  upon,  until  we 
get  some  action  from  the  Legislature.  I  approve  Judge  Estes' 
remarks  about  moderation  in  legislation.  I  thought  Mr.  Hope's 
suggestion  was  excellent,  but  I  have  objections  to  it.  I  think 
it  is  as  well  to  keep  judges  from  the  suspicion  of  political  in- 
trigue as  anybody  else.  It  is  important  that  we  should  keep 
their  skirts  clear.  All  these  things  show  the  importance  of  full 
and  mature  consideration,  and  I  do  not  think  we  should  dismiss 
the  matter  by  laying  it  on  the  table,  but  should  bring  it  up  at 
some  subsequent  time  at  this  meeting  if  possible.  I  move  to 
amend  the  gentleman's  motion  by  referring  the  report  to  a  spe- 
cial committee  of  five. 

J.  H.  Savage. — I  would  like  to  have  a  little  more  light  on  the 
subject  before  I  could  vote  on  that  ingenious,  learned  report. 
This  question  of  jury  has  been  before  the  world  so  far  back 
that  the  memory  of  man  runneth  not  to  the  contrary.  It  has 
been  discussed  not  only  at  our  meetings  and  in  our  State,  but 
in  every  State  in  the  Union,  and  not  only  in  this  country  but 
in  England,  and  other  civilized  countries  I  suppose.  The  point 
of  difference  here  is.  What  kind  of  agency  is  least  likely  to  be 
corrupted  or  influenced?  Whoever  you  select,  you  will  select 
the  wrong  man.  Why  do  you  not  elect  better  magistrates?  Why 
do  you  not  get  better  jurymen  ?  Why  do  you  not  get  better  in- 
struments? If  you  would  elect  the  right  kind  of  men  there 
would  be  no  trouble,  and  in  the  light  of  friend  Hope's  remarks 
I  will  ask  you  why  you  people  in  Chattanooga  do  not  get  honest 
men  and  good  magistrates? 

M.  M,  Hope, — I  do  not  vote  in  all  the  districts,  Colonel. 

J,  H.  Savage. — How  are  you  going  to  find  an  agent  to  act 
better  than  the  agents  you  have  ?  The  officer  is  of  the  s&me 
material  as  the  magistrate.  Before  we  take  action  in  this  mat- 
ter we  should  be  assured  that  we  are  right;  it  might  be  jump- 
ing out  of  the  frying-pan  into  the  fire.     I  am  willing  to  adopt 
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all  sorts  of  improvements  that  I  can  see  will  better  affairs ;  I  do 
not  see  what  can  be  done.  Taking  that  recommendation  of  the 
committee,  it  is  important,  and  does  credit  to  the  gentlemen  who 
conceived  it,  bnt  I  cannot  see  that  we  can  adopt  it  with  safety. 
Go  to  the  Legislature,  Mr.  Hope  ["Cannot  do  it.  I  am  a 
Democrat"].     I  am  not  prepared  to  vote  upon  this  question. 

M,  M.  Hope, — Would  it  suit  you  to  have  the  chancellor,  cir- 
cuit judge,  and  county  chairman,  appoint  a  jury  commission  of 
three  from  each  county? 

J.  H.  Savage, — That  might  suit  me. 

J".  J,  Turner. — I  move  that  we  adjourn. 

The  Association  adjourned  until  9:30  a.m.,  July  17. 
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THIRD  BAY— MORNING  SESSION. 


The  Association  was  called  to  order  at  9:30  by  the  President. 

The  Secretary  read  the  report  of  the  Committee  on  Legal 
Education  and  Admission  to  the  Bar,  prepared  by  B.  M.  Estes, 
as  follows : 


Report  of  Committee  on  Legal  Education  and  Admission 

TO  THE  Bar. 

To  the  Bar  Association  of  Tennessee  : 

The  Committee  on  "  Legal  Education  and  Admission  to  the 
Bar"  respectfully  report  that  the  importance  of  thorough 
preparation  for  the  bar,  not  only  to  the  applicant  for  admission 
but  also  to  the  profession  and  the  people,  has  been  so  frequently 
pressed  upon  this  and  other  like  associations,  by  gentlemen 
composing  the  Committee  on  Legal  Education  and  Admission 
to  the  Bar,  that  further  iteration  or  argument  would  seem  to 
be  quite  unnecessary.  This  committee  again  recommend  that 
such  action  be  taken  by  the  Association  as  may  emphasize  the 
great  importance  of  full  preparation  by  all  applicants  for  licen- 
sure. It  is  believed  that  if  the  judges  who  grant  licenses  would 
exercise  much  strictness  in  the  examination  of  applicants,  and 
require  a  good  standard  of  learning  as  a  condition  to  licensure 
in  every  case,  the  evils  that  are  now  too  apparent  would  be  in 
a  large  measure  remedied.     Respectfully  submitted, 

B.  M.  EsTEs, 
Jambs  H.  Malone, 
Luke  E,  Wright, 
W.  A.  Henderson, 
B.  D.  Bell. 

Andrew  Allison, — I  move  that  the  report  be  concurred  in. 
Carried. 
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The  President. — Judge  John  M.  Bright,  of  Fayetteville,  will 
now  read  a  biographical  sketch  of  Felix  Grundy. 
Mr.  Bright  then  read  his  sketch.  (See  Appendix,) 
The  President. — A  paper  on  "  State  Regulation  of  Railroads  " 
will  be  read  by  John  A.  Pitts,  of  Xashville. 
Mr.  Pitts  then  read  his  paper.  {See  Appendix,) 
John  H,  Savage. — I  suppose  the  question  comes  up  on  the 
adoption  of  that  report.  I  have  to  say,  however,  that  I  think 
not  only  this  Association,  but  every  lawyer  in  the  State,  and 
every  citizen  of  the  State,  owes  a  debt,  and  a  large  debt,  to  the 
gentleman  for  the  preparation  of  that  article.  It  is  one  that 
comes  at  the  right  time,  and  in  the  right  spirit,  and  will  shed  a 
great  deal  of  light,  not  only  to  the  farmers  and  mechanics  and 
merchants  and  business  men,  but  to  many  a  lawyer;  for  I,  in 
fighting  this  battle  in  times  past,  have  found  that  many  of  our 
profession  did  not  understand  the  question  which  has  been  so 
ably  discussed  by  our  friend  who  has  spoken.  I  approve  it, 
and  if  I  had  no  other  benefit  from  attending  this  meeting  than 
the  hearing  of  Judge  Lurton's  paper,  and  the  paper  of  Mr. 
Pitts,  I  am  repaid  for  coming  here.  I  examined  carefully  and 
remember  well  the  rise  of  these  railroads,  and  particularly  the 
history  of  Stephenson,  whom  he  mentions.  That  man,  Stephen- 
son, must  have  been  a  very  extraordinary  man.  He  saw  as  with 
a  prophet's  eye  that  which  a  large  class  of  men  now  either  igno- 
rantly  or  willfully  fail  to  see.  I  beg  to  remind  you  of  what 
Stephenson  said  when  discussing  competition,  and  you  will  see 
that  he  saw  better  away  back  yonder  in  the  thirties  than  a  large 
class  of  citizens  can  see  now.  Stephenson  used  these  remarkable 
words,  and  nothing  in  holy  writ  is  truer:  "  Where  combination 
is  possible,  competition  is  impossible."  That  to-day  is  as  true 
as  it  was  then.  This  simple  sentence  was  uttered  by  that  man 
while  running  the  "Rocket."  I  am  glad  the  gentleman  spoke 
as  well  as  he  did  on  this  subject.  From  what  I  know  now,  and 
from  what  I  learned  when  I  was  one  of  the  commissioners  of 
the  State,  all  over  the  State  some  citizens  were  getting  better 
rates  than  others,  and  some  cities  and  towns  better  than  others. 
I  mention  one  item.  The  rate  on  flour  from  Louisville  to 
Bowling  Green  was  $1.10;  to  Gallatin,  $1.10;  but  if  you  brought 
it  on  to  Nashville  it  was  38  cents.     They  charged  more  than 
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double  to  Gallatin  and  Bowling  Green  what  they  did  to  Nash- 
ville. Start  a  ear  exactly  the  same  way  from  Atlanta  to  Mur- 
freesboro,  and  another  to  Nashville ;  the  man  at  Nashville  pays 
$15  less  than  the  man  at  Murfreesboro.  Start  one  to  Memphis 
and  Brownsville;  the  rates  to  Brownsville  were  nearly  double 
those  to  Memphis.  My  little  town  of  McMinnville  is  discrim- 
inated against.  You  have  to  pay  more  than  at  Sparta,  26  miles 
further  on.  They  run  wagons  between  them.  I  am  in  favor 
of  railroad  regulation,  and  strict  regulation.  Every  citizen  in 
the  State  is  regulated  by  law.  We  create  railroads  by  law,  and 
should  control  them  by  law.  I  approve  that  document,  and  it 
should  be  published  and  read  by  every  citizen  in  the  State,  and 
we  will  have  regulation.  Thip  idea  of  competition  has  gotten 
to  be  an  impossibility.  Where  combination  is  possible,  com- 
petition will  not  be  in  existence. 

Tully  Brown. — I  want  to  say  that  I  approve  the  paper  read 
by  my  friend  Pitts.  It  would  have  paid  me  to  come  here  to 
hear  that  paper.  I  want  to  say  another  thing  in  the  presence 
of  my  distinguished  friend,  Colonel  Savage,  somewhat  in  the 
nature  of  a  confession.  In  my  humble  way,  and  by  my 
vote,  I  opposed  the  establishment  of  a  railroad  commission  in 
Tennessee.  I  look  back  at  that  as  the  one  big  fool  act  of  my 
life.  In  all  the  great  public  questions  before  and  after  that 
time  in  which  I  was  a  participant,  I  look  back  at  my  course 
with  approval — from  1861  to  this  day.  I  feel  about  those 
great  questions  as  I  felt  then.  But  why  I  should  have  op- 
posed this  movement,  which  was  one  of  the  greatest  that  haa 
ever  been  brought  before  this  public,  I  am  not  able  to  tell,  and 
I  honestly  confess  that  I  am  thoroughly  ashamed  of  my  course, 
and  it  brings  a  blush  to  my  face  when  I  think  of  it.  I  am 
heartily  in  favor  of  a  commission.  I  think  the  time  came  some- 
time since  when  we  ought  to  have  taken  action.  We  who  lead 
the  thought  of  the  State  on  these  questions  should  take  bold 
action  and  publish  that  paper  everywhere  that  we  can.  It 
ought  to  be  read  all  over  the  State,  and  I  think  it  is  a  document 
worthy  of- going  into  the  archives  of  any  society.  I  am  for 
the  paper.  I  thoroughly  indorse  it,  and  am  glad  to  see  it.  I 
am  glad  that  so  bold  and  able  a  paper  has  emanated  from  the 
Bar  Association  of  Tennessee. 
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J.  J.  Turner. — I  expected,  before  the  Association  met,  to  have 
the  time  and  privilege  of  discussing  this  question.  I  do  not 
rise  to-day  for  the  purpose  of  discussing  the  paper,  and  am 
somewhat  like  ray  friend  Brown  over  there.  At  the  time  the 
commission  was  up  I  was  in  favor  of  the  idea ;  but  thought  then, 
as  I  think  now,  that  the  commission  should  have  been  national, 
and  that  when  that  was  established  we  could  create  a  State 
commission  to  meet  the  special  wants  of  the  State.  I  thought 
it  was  an  experiment  in  advance  of  a  national  commission,  and 
I  was  of  the  opinion  that  we  had  better  w^ait.  I  am  thoroughly 
satisfied  that  it  is  to  the  interests  of  the  people  of  Tennessee, 
and  would  be  to  the  interest  of  the  railroads  who  wish  to  do 
an  honest  and  just  business,  to  have  a  commission.  I  heartily 
and  thoroughly  approve  of  all  that  has  been  said  so  ably  and 
thoroughly  by  my  friend  Pitts. 

Floumoy  Rivers, — Mr.  President :  Inasmuch  as  you  disclosed 
to  this  body  yesterday  that  I  was  a  member  of  the  Forty-sev- 
enth General  Assembly,  I  will  venture  to  say  a  few  words  in 
reference  to  a  statement  in  the  paper,  with  every  sentiment  of 
which  I  heartily  concur.  I  deem  it  an  honor  to  have  introduced 
into  the  Senate  of  that  Assembly,  a  railroad  commission  bill, 
providing  a  mandatory  commission.  That  bill  was  drawn  by  a 
member  of  this  Association,  and  one  of  the  most  eminent  law- 
yers in  Tennessee.  These  moneyed  corporations,  as  Mr.  Pi^tts 
said,  dictate  their  terms,  and  the  people  have  to  bow  their 
shoulders  to  the  burden  and  have  to  become  servants  under 
tribute.  There  existed,  during  the  last  session  of  the  General 
Assembly  at  Nashville,  the  most  brazen,  ably  conducted,  and 
shameless  lobby  that  I  suppose  ever  dominated  any  General 
Assembly.  I  say  the  lobby  was  open;  it  was  ably  conducted? 
and  absolutely  shameless.  I  have  seen  a  man,  selected  I  sup- 
pose to  represent  the  honor  and  dignity,  and  the  intelligence 
and  the  sovereignty,  of  the  people  of  a  senatorial  district,  dance 
hat  in  hand  in  the  corridors  of  the  Maxwell  House  in  attend- 
ance upon  the  mandates  of  a  railroad  lobbyist.  I  say  to  you 
men  as  Tennesseans,  I  say  to  you  men  as  freemen,  that  things 
do  smell  to  heaven  in  Tennessee  when  men  elected  to  legisla- 
tive position  and  preferment  do  engage  in  drunken  orgies  in 
the    room   of   the   vice-president   of   a  railroad    corporation. 
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These  are  strong  words,  and  it  was  well  understood  during  the 
General  Assembly  by  the  little  minority  that  I  had  the  honor 
to  associate  with,  it  was  understood  by  the  undercurrent  of 
opinion,  that  there  sat  under  the  speakers  in  both  houses,  men 
who  never  voted  upon  any  railroad  question  that  they  did  not 
report  their  action  to  the  leader  of  the  lobbyists.  It  has  come 
to  this,  you  men  who  pride  yourselves  that  you  are  the  descend- 
ants of  the  men  who  fought  at  King's  Mountain,  that  pride 
yourselves  that  you  are  the  descendants  of  men  who  stood  at 
New  Orleans;  it  has  come  to  the  pass  that  a  senator  sitting  in 
your  State  Senate  Chamber  has  been  known  to  apologize  to  a 
railroad  lobbyist  for  his  vote.  Things  do,  I  tell  you,  smell  to 
heaven  in  Tennessee,  when,  during  the  session  of  the  Forty- 
seventh  General  Assembly,  the  newspaper  that  is  commonly  ac- 
cepted as  the  organ  of  the  party  was  silent,  and  the  brilliant 
and  impetuous  young  man  who  edits  it  was  silent.  We  all 
knew  then,  and  we  know  now,  that  the  paper  was  then  domi- 
nated by  an  influence  that  was  adverse  to  railroad  legislation, 
that  a  majority  of  the  stock  in  that  paper  was  owned  by  men 
whose  interests  and  incliiuitions  were  otherwise.  But  a  change 
has  come  over  the  spirit  of  his  dream.  I  read,  not  many  days 
since,  an  editorial  in  which  the  editor  used  this  expression, 
"  We  do  now  doubt  the  entire  wisdom  of  our  position  then."  I 
thought  myself  it  took  a  brave  man  and  an  honest  man  to  make 
a  public  confession  of  that  kind.  Such  an  unrest  is  going  over 
this  country.  The  Farmers'  Alliance  movement,  misdirected 
and  misguided  in  some  things,  is  one  result  of  this  unrest, 
which  has  not  been  equaled  since  the  days  w^hen  Attila  the 
Hun  led  our  forefathers  over  the  Italian  mountains.  What  does 
it  mean?  What  is  its  object  and  purpose?  We  are  told  by  a 
man  whose  name  and  achievements  stand  as  a  beacon -light  to 
illumine  the  centuries,  that  he  saw  a  vision;  that  in  the  deep 
sleep  of  the  night  he  saw  a  man  stand  on  a  foreign  shore,  and 
with  outstretched  hands  cry,  *'Come  over  into  Macedonia  and 
help  us!"  and  that  movement  in  its  incipiency  is  but  the 
uprising  of  the  ])eople  who  cry  out  to  the  legislative  bodies 
of  the  country,  "Come  over  into  Macedonia  and  help  us!" 
All  the  way  from  the  last  mile-stone  that  divides  us  from 
the  British  possessions  to  where  the   stars  and  stripes  float 
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over  Fort  Jefferson,  that  unrest  does  obtain;  and,  gathering 
force  as  it  rolls,  gathering  anger  as  the  tide  rises,  will,  unless 
ill  some  sense,  in  some  way,  the  representatives  of  the  peo- 
ple will  heed  the  mutteriugs  of  this  discontent,  bring  about 
in  our  history  such  a  time  that,  beside  it  the  horrors  of  the 
"French  revolutiou,  will  pale  into  insignificant  nothiugness — 
the  uprising  of  the  people  against  the  iron-clud  greed  of  cor- 
porate power.  It  is  commonly  known  and  accepted  in  the  pro- 
fession that  the  decision  in  the  Dartmouth  College  case  was  ob- 
tained and  put  in  law-books  by  the  overweening  influence  in 
the  mind  of  Justice  Story  by  Webster,  and  I  believe  that  doc- 
trine has  been  to  the  people  of  this  country  the  spring  of  woes 
unnumbered.  I  believe  it  has  been  the  cause  of  more  evil,  of 
more  oppression,  of  more  outrages  in  the  direction  which  this 
discussion  has  taken  this  morning  than  any  other  doctrine  writ- 
ten in  any  law-book.  Mr.  Pitts  was  right  in  one  expression  he 
used,  "The  baleful  influence  of  associated  corporate  wealth." 

J,  M.  Greer, — I  take  it  that  the  ability  of  the  paper  which 
has  just  been  read  is  so  great  and  has  been  so  well  directed  that 
there  can  be  but  one  view  after  listening  to  it;  and  in  order 
that  that  view  may  be  put  in  form,  I  move  that  this  Association 
extend  its  hearty  thanks  to  Mr.  Pitts,  and  express  its  cordial 
approval  of  the  recommendation  contained  in  his  paper. 

The  motion  was.  unanimously  carried. 

M,  M.  Neil, — I  move  that  five  thousand  copies  of  Mr.  Pitts' 
address  be  published  in  pamphlet  form  for  distribution. 

J.  W,  Bonner, — I  want  to  say  a  word  of  warning.  I  am  sat- 
isfied that  the  treasury  of  the  Association  cannot  stand  that 
drain. 

The  motion  was  carried. 

The  President. — The  motion  carries  with  it  the  proviso  that 
the  funds  of  the  Association  will  permit. 

J.  M.  Head. — If  the  paper  is  to  be  published  in  the  minutes, 
with  the  type  already  set,  you  could  arrange  so  that  only  the 
j)re8S-work  and  paper  would  cost  any  thing  in  printing  addi- 
tional copies. 

The  Association  adjourned  until  2:30  p.m. 
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AFTERNOON   SESSION. 


The  Association  was  called  to  order  at  2:30  by  the  President. 
The  Secretary, — The  report  of  the  special  committee  on  tax- 
ation has  been  submitted,  as  follows : 


Report  of  the  Special  Committee  on  Taxation. 

Mr.  President  and  Oentlemen  of  the  State  Bar  Association: 

At  your  last  meeting  the  report  of  the  Committee  on  Taxa- 
tion was  discussed.  That  discussion  brought  to  light  some 
glaring  defects  in  the  proposed  equalization  law.  The  result 
was  that  the  Association  referred  the  report  to  the  same  com- 
mittee, "with  instructions  to  revise  it  and  print  it  with  such 
annotations  as  may  be  made  by  the  committee,  *  *  ♦ 
and  that  said  committee  be  required  to  report  at  the 
next  meeting  of  the  Association."  In  compliance  with  this 
resolution,  your  committee  have  the  honor  to  report  that  your 
eflScient  Secretary  had  five  hundred  copies  of  the  committee's 
report  printed.  A  copy  accompanies  this  report.  After  the 
sixth  page  you  will  find  inserted  a  note  by  the  chairman  of  this 
committee  embodying,  it  is  hoped,  a  solution  of  the  difficulties 
so  justly  urged  against  tlie  report  by  members  of  the  Associa- 
tion. 

Your  committee  beg  leave  to  say  that  this  subject  of  taxa- 
tion is  of  such  vital  importance,  and  reforms  in  relation  thereto 
of  such  urgent  necessity,  that  the  Bar  Association  should  keep 
it  under  consideration  until  it  has  wrought  out  a  practical,  just, 
and  efficient  system  of  taxation.  Not  only  should  the  system 
be  formulated  by  the  Association,  but  its  passage  secured  by 
the  Legislature.  The  latter  can  only  be  effected  by  the  mem- 
bers of  the  Association  from  the  various  counties  of  the  State 
working  for  and  procuring  better  material  to  represent  us  in 
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the  Legislature.  The  chairman  of  your  qommittee  went  to 
Nashville  at  the  meeting  of  the  last  Legislature,  placed  a  copy 
of  the  report  on  the  desk  of  every  member  of  that  body,  and, 
with  the  chairman  of  this  Association,  went  to  the  Governor 
and  delivered  a  copy  to  him,  and  urged  the  importance  of  the 
subject  upon  him.  He  also  presented  the  matter  to  the  Judiciary 
Committee  of  the  House.  He  also  met  Judge  Dickinson,  and 
he  being  then  on  the  supreme  bench  and  unable  to  serve  on  the 
committee,  requested  President  Pickle  to  appoint  some  efficient 
lawyer  in  his  place.  Your  President  appointed  Hon.  F.  S. 
Wilson.  Hon.  J.  J.  Turner  came  down  from  Gallatin,  and 
these  three  members  of  your  committee  had  a  conference  as  to 
what  further  should  be  done.  It  was  determined  that,  as  the 
chairman  had  to  leave,  the  other  two  committeemen  should 
present  the  matter  to  a  joint  committee  of  both  houses  ;  but  the 
Legislature  did  nothing  whatever.  Nothing  will  ever  be  done 
until  the  bar  of  Tennessee  more  effectively  asserts  its  power. 

Your  committee  beg  to  suggest  that  the  report  be  fully  dis- 
cussed at  this  meeting,  and  that  the  whole  matter,  with  the 
suggestions  of  the  debate;  b^.  refe'''nHVto-'a  Mcv\  .coaimittjeV  witli 
instructions  to  report  a  bill  or  bil's'a*  the  rext  nieetiiig  or  your 
body,  so  that  when  the  Legislature  meets  again  it  will  have  a 
bill  before  it  on  the  subject  of  taxation  with  the  indorsement 
of  the  Bar  Association  of  the  State.  Your  present  committee 
ask  to  be  discharged.     Respectfully,  C.  W.  Heiskell. 

J.  M.  Dickinson, — I  move  that  the  report  be  received  and 
spread  on  the  minutes  and  the  committee  discharged. 

Carried. 

J.  S.  Pilcher, — I  beg  to  report  that  the  Central  Council  has 
examined  the  accounts  of  the  Treasurer  up  to  the  beginning  of 
the  present  session,  and  has  found  them  correct. 

A.  W.  Chambliss. — I  move  that  the  report  of  the  special  com- 
mittee on  the  jury-system  be  referred  to  the  standing  Commit- 
tee on  Judicial  Administration  and  Remedial  Procedure,  with 
the  request  that  they  report  to  the  next  meeting  of  the  Bar 
Association  a  bill  to  be  presented  to  the  Legislature  for  pas- 
sage on  this  question.  I  think  that  would  give  us  some  time 
to  consider  the  matter.     Some  of  the  suggestions  of  the  report 
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are  admirable,  and  might  be  passed  upon  now ;  but  there  will  be 
no  meeting  of  the  Legislature  before  our  next  meeting,  and  I 
think  it  desirable  to  take  the  action  I  suggest. 

The  motion  carried. 

The  President. — We  will  now  proceed  to  the  election  of 
officers — a  President,  three  Vice-presidents,  a  Secretary  and 
Treasurer,  and  members  of  the  Central  Council. 

J.  A,  Pitts, — Are  nominations  in  order? 

The  President. — Yes. 

J.  A,  Pitts. — I  present  to  the  Association  for  President  for 
the  ensuing  year  the  name  of  M.  M.  Neil,  of  Trenton. 

B.  3L  Estes, — I  have  the  pleasure  of  presenting  for  this  of- 
fice James  M.  Greer,  of  Memphis,  and  recommend  him  to  the 
consideration  of  this  convention. 

A  ballot  was  taken,  resulting  in  the  election  of  M.  M.  Neil. 

The  President. — Mr.  Neil  is  elected  President  for  the  ensu- 
ing year.  I  will  appoint  Messrs.  Dickinson,  Pilcher,  and  Hays 
to  inform  Mr.  Neil  of  his  election  and  conduct  him  to  the  chair. 

The  President. — Gentlemen  of  the  Association :  In  retiring 
f/pitt'the;^offiee  gtf  JVQuidciit,^!  des-ir^  again  to  return  to  you  my 
jfhtiTj'^sif^^  tjje  h<|i^r4nd<N3i>li<loiice  ^'pposed  in  me,  and  for  the 
very  hearty  co-operation  that  I  have  hud  during  my  adminis- 
tration from  all  the  members  of  this  Association,  and  for  that 
courtesy  and  indulgence  which  the  chair  has  had  from  tlie 
members  present  on  this  occasion.  I  now  have  the  honor  to 
introduce  to  you  our  new  President,  lion.  M.  M.  Neil,  of 
Trenton. 

M.  M.  NciL — Gentlemenof  the  Bar  Association  of  Tennessee: 
I  thank  you  most  sincerely  for  this  expression  of  your  con- 
fidence. There  is  no  man  who  loves  the  law  and  lawyers  more 
than  I  do.  All  of  my  labors  are  centered  in  the  law;  all  my 
hopes  and  ambitions  rest  there.  I  care  for  no  honors  save  the 
honors  that  come  through  the  law.  I  believe  that  our  pro- 
fession is  the  grandest  and  the  noblest  that  belongs  to  our 
system  of  civilization.  In  every  age,  under  our  system  of  law, 
the  lawyer  has  been  in  the  vanguard  of  progress;  in  every  age 
he  has  been  the  protector  of  civil  liberty;  in  every  age  the 
lawyer  has  borne  a  character  for  honor,  for  integrity,  for  cour- 
age, for  learning,  and  for  wisdom.     I  seek  no  higher  honor  than 
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to  receive  the  plaudits  of  a  body  of  men  so  wise  and  so  just 
and  so  honest  as  are  the  lawyers  of  this  Association  of  Tennes- 
see. I  know  most  of  the  gentlemen  here.  I  have  met  with 
you  from  year  to  year.  I  have  followed  you,  and  have  found 
you  just  and  true.  I  have  experienced  the  greatest  pleasure  in 
this  Association  from  year  to  year  in  the  companionship  of  the 
members  of  this  body,  and  now  to  be  elevatqd  to  the  highest 
f>lace  in  your  gift  is  a  source  of  the  deepest  and  most  sincere 
gratification.  Gentlemen,  all  that  I  can  promise  you  is  that  I 
will  endeavor  to  understand  my  duty,  and  will  do  it  to  the  letter. 

J.  M.Dickinson — Mr.  President:  I  believe  nominations  are 
now^  in  order  for  Vice-president,  one  from  each  grand  division 
of  the  State.  I  desire  to  nominate  Tully  Brown,  of  Nashville, 
for  Middle  Tennessee. 

W,  C.  Caldwell, — I  desire  to  nominate  for  West  Tennessee 
J.  M.  Greer,  of  Memphis. 

jr.  W.  Bonner. — I  nominate  for  East  Tennessee  George  T. 
White,  of  Chattanooga. 

J.  M.  Dickinson, — I  move  that  the  Secretary  be  authorized 
to  cast  the  unanimous  vote  of  the  Association  for  the  three 
candidates  named. 

Carried,  and  the  vote  cast  accordingly. 

Tully  Brown  (being  called  upon). — I  am  glad  to  be  elected 
Vice-president  of  the  Bar  Association,  but  I  am  sure  nobody 
here  expects  me  to  make  a  speech  on  the  subject.  You  have  a 
good  deal  of  business  to  attend  to,  and  I  will  let  the  two  other 
gentlemen  speak. 

Geo,  T.  White  (being  called  for). — White  is  absent,  but  is  here 
to  thank  the  Association  for  the  honor. 

The  President. — The  election  of  a  Central  Council  is  in  order. 

M,  M,  Hope, — 1  nominate  John  Ruhm  for  Middle  Tennessee. 

l^he  Secretary, — No  qualification  as  to  sections  of  the  State  is 
fixed.  It  is  usual  to  have  three  members  near  together  so  that 
they  can  easily  get  a  quorum. 

M,  M,  Hope, — I  am  willing  to  have  three  from  Nashville.  I 
nominate  John  Ruhm. 

J.  L.  Jones, — I  nominate  John  A.  Pitts,  of  Nashville. 

J.  W.  Bonner, — I  nominate  Stokely  D.  Hayes,  of  Jackson. 

W.  A,  Collier, — I  nominate  L.  R.  Campbell,  of  Nashville. 
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R.  A.  Bright. — I  nominate  Jerome  Templeton,  of  Knoxville. 

The  Secretary  was  instructed  to  cast  the  vote  of  the  Associa- 
tion for  the  five  gentlemen  named,  which  was  done. 

The  President. — The  election  of  a  Secretary  and  Treasurer 
is  in  order. 

J.  M.  Dickinson. — We  have  liad  a  wonderfully  successful 
meeting,  and  I  think  it  is  largely  attributable  to  the  energy  of 
our  present  Secretary  and  Treasurer;  and  I  do  not  think  we  can 
do  any  better,  if  he  will  consent,  than  to  continue  him  in  of- 
fice.    I  therefore  nominate  A.  D.  Marks. 

Mr.  Marks  was  unanimously  elected. 

M.  M,  Hope — I  would  like  to  get  something  in  the  proceed- 
ings of  the  Bar  Association  that  is  especially  important  to  Ham- 
ilton County,  and  possibly  to  Davidson,  Shelby,  and  Knox.  We 
have  a  statute  in  Tennessee  which  provides  that  a  person  can 
get  a  license  from  the  county  court  to  practice  law  before  a  jus- 
tice of  the  peace.  I  want  to  get  this  Association,  if  I  can,  to 
take  some  action  on  that  matter.  I  do  not  know  how  you  are 
afHicted  over  in  Nashville  or  Memphis  or  Knoxville,  but  I  take 
it  that  you  are  troubled  with  these  lawyers  there  and  in  Jack- 
son like  we  are  here. 

The  President. — We  cannot  entertain  a  motion  except  by 
unanimous  consent. 

Floiirnoy  Rivers. — He  is  a  justice  of  the  peace.  He  knows 
what  he  is  talking  about. 

M.  M.  Hope. — I  tried  to  get  here  at  the  morning  session,  but 
could  not.      The  resolution  is  this: 

"  Resolved^  That  it  is  the  sense  of  this  Association  that  no 
person  ought  to  be  allowed  to  practice  law  before  any  justice  of 
the  peace  in  this  State  who  is  not  a  regularly  licensed  attor- 
ney, authorized  to  practice  in  any  of  the  courts  of  record  in 
this  State." 

F.  0.  Wert. — I  am  with  Mr.  Hope  on  this  matter,  but  I  be- 
lieve that  the  Association  will  have  to  go  at  it  in  a  diflferent 
way.  Under  the  Acts  of  1867  this  law  was  passed  allowing 
men  over  the  age  of  twenty-one  years  to  go  before  the  county 
court,  and  on  the  payment  of  five  dollars  to  the  clerk  of  the 
county  court,  to  be  paid  into  the  school-fund,  receive  a  license 
to  practice  before  a  justice  of  the  peace.     That  law  is  still  in 
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force,  and  this  Association,  I  take  it,  can  do  nothing  other  than 
to  appoint  a  committee  to  draft  a  bill,  or,  rather,  a  committee  to 
go  before  the  Legislature  when  it  meets  in  regular  session,  and 
seek  to  have  such  portions  of  the  act  repealed  as  relates  to  the 
licensing  of  these  parties.  I  think  a  committee  ought  to  be 
appointed  for  this  purpose,  and  I  think  it  is  the  only  way  to 
treat  the  matter. 

J.  M.  Dickinson, — We  have  a  regular  order  of  business,  which 
we  had  better  take  up.  We  have  delegates  to  elect  to  the 
National  Bar  Association,  and  I  insist  upon  the  point  of  order. 

The  following  gentlemen  were  nominated  as  delegates  to  the 
American  Bar  Association :  W.  G.  M.  Thomas  and  R.  L. 
Bright,  Chattanooga ;  W.  II.  Washington  and  J.  W.  Bonner, 
Nashville. 

The  ballot  resulted  in  the  election  of  W.  H.  Washington,  J. 
W.  Bonner,  and  W.  G.  M.  Thomas. 

The  President. — Messrs.  Washington,  Bonner,  and  Thomas 
are  elected  delegates  to  the  American  Bar  Association.  The 
election  of  delegates  to  the  National  Bar  Association  is  in  orderi 

The  Secretary, — We  are  entitled  to  five,  two  of  them  to  be 
selected  now.  Tomlinson  Fort,  H.  II.  Ingersoll,and  J.  J.  Tur- 
ner are  hold-over  delegates. 

The  Secretary  was  directed  to  cast  the  vote  of  the  Associa- 
tion for  Messrs.  Jackson  and  Rivers,  which  was  done. 

S.  D,  Hayes. — I  move  that  the  Chair  appoint  alternates. 

The  President. — I  will  consider  the  matter,  and  announce 
their  names  in  time  for  publication  in  the  proceedings. 

Mr.  Hope's  resolution  recurred. 

M,  M.  Hope, — Colonel  Fry  has  prepared  a  more  elaborately 
written  resolution  than  I  have,  which  I  would  be  glad  to  have 
him  present. 

G.  T,  Fry, — I  drew  this  at  the  suggestion  of  Mr.  Wert,  car- 
rying out  the  sense  of  Mr.  Hope's  suggestion  and  overcoming 
the  difficulty  that  Mr.  Wert  suggested : 

"1.  Resolved^  That  it  is  the  sense  of  the  Bar  Association  of 
Tennessee,  that  no  person  should  be  allowed  a  license  to  prac- 
tice law  in  the  justices'  courts  of  this  State  who  has  not  been 
admitted  to  practice  in  the  courts  of  record. 

8 
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"  2.  That  the  President  is  authorized  and  requested  to  appoint 
a  committee  of  three  to  prepare  a  bill  and  have  it  introduced 
in  the  Legislature  to  repeal  the  law  in  conflict  with  the  first  of 
these  resolutions." 

S.  D.  Hayes, — I  move  that  the  resolution  be  referred  to  the 
Committee  on  Jurisprudence  and  Law  Reform,  to  report  at  the 
next  meeting,  which  is  held  before  the  next  session  of  the  Leg- 
islature. 

6r.  T,  Fry. — I  do  not  know  whether  this  is  a  debatable  prop- 
osition or  not.  I  have  no  debate  to  offer,  but  we  have  in  Chat- 
tanooga an  anomalous  condition  of  things,  and  if  the  resolu- 
tion strikes  the  bar  favorably,  it  is  all  right  with  me.  In  Chat- 
tanooga, within  the  last  six  months,  we  have  been  reduced  to 
the  extreme  of  humiliation.  I  will  give  names  and  places,  so 
that  you  can  understand  why  this  resolution  is  offered  by  the 
Chattanooga  bar.  A  young  man  by  the  name  of  Buchanan 
came  to  our  city  six  months  ago;  he  was  wholly  ignorant  and 
unfitted  to  practice  law  anywhere.  lie  went  to  the  clerk  of  the 
county  court  and  paid  §5  to  get  a  license  to  practice  in  the  jus- 
tices' court.  I  name  Buchanan  because  he  is  the  latest  and 
most  remarkable  addition  or  edition  of  our  bar.  We  have  three 
or  four  others  as  badly  qualified  as  he  is.  Such  cattle  ought 
not  to  be  allowed  to  practice  law  anywhere,  and  to  prevent  it 
is  the  object  of  the  resolution.  As  Mr.  Hope  says,  I  do  not 
know  how  you  gentlemen  in  Memphis,  Nashville,  or  Jackson, 
and  other  citios  are  situated  in  this  particular,  but  in  Chatta- 
nooga it  is  a  sore  grievance,  and  brings  the  profession  into  con- 
tempt. It  enables  these  unscrupulous  wretches  to  prey  upon 
the  ignorant  and  rob  and  fleece  them  of  money,  and  collect 
money  and  make  no  account  of  it;  and  that  is  more  or  less  a 
reflection  upon  the  members  of  the  bar,  not  only  here  but 
throughout  the  State,  upon  its  reputation  and  honor.  This 
evil,  and  it  is  a  gigantic  evil,  ought  to  be  removed.  That  reso- 
lution ought  to  be  passed,  so  that  it  might  be  acted  upon  by  the 
Legislature  at  its  first  session. 

if.  3L  Barton, — I  think  I  will  oppose  that  motion.  I  do  not 
think  we  ought  to  have  any  hasty  legislation.  I  do  not  think 
any  thing  ought  to  be  rushed  through  here  without  debate.     I, 
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for  one,  do  not  think  anybody  can  be  licensed  to  practice  before 
a  justice  of  the  peace  that  cannot  furnish  a  justice  of  the  peace 
some  information.  Again,  I  am  satisfied  that  no  first-class  law- 
yer will  go  before  a  justice  of  the  peace  and  practice  law.  In 
the  third  place,  I  am  opposed  to  this  continual  representation 
by  these  gentlemen  that  Chattanooga  is  such  a  bad  place.  We 
have  heard  about  our  juries  and  justices.  It  is  true  about  them 
I  know.  In  the  next  place,  I  think  we  have  a  remedy  already. 
The  trouble  with  our  courts  and  justices  is  that  they  do  not  en- 
force the  law.  We  have  a  justice  down  town — not  from  Look- 
out Mountain — by  the  name  of  Holtzclaw  who  ought  to  be 
elected  a  member  of  the  Bar  Association.  He  has  more  re- 
spect for  the  law  and  its  enforcement  than  many  of  the  judges 
of  courts  of  record.  He  has  disbarred  several  attorneys  from 
practicing  in  his  court,  and  he  enforces  order  with  a  paper- 
weight. I  do  not  know  that  this  resolution  ought  to  be  passed, 
and  I  think  justices  are  circumspect  and  ought  to  take  their 
own  course. 

M.  M.  Hope. — I  want  to  say  that  while  I  have  the  distin- 
guished honor  of  being  a  justice  of  the  peace  from  the  town  of 
Lookout  Mountain,  I  have  not  opened  an  office,  and  if  I  had  I 
doubt  very  seriously  whether  I  would  allow  Mr.  Barton  to 
practice  in  my  court.  He  has  the  reputation  of  being  a  mighty 
good  lawyer.  I  know  he  is  a  mighty  clever  fellow.  He  has 
the  reputation  of  being  a  mighty  good  lawyer,  but  he  has  cir- 
culated that  report  mostly  himself.  I  know  it  is  a  fact  that  if 
this  resolution  passes  it  will  cut  Mr.  Barton  off  from  a  great 
deal  of  practice.  I  know  about  his  license.  There  are  a  great 
many  of  you  gentlemen  who  do  know  about  it,  and  to  tell  the 
truth  about  it,  I  am  a  little  surprised  that  he  did  not  get  sonie- 
body  to  make  his  speech  for  him.  I  know  how  vulnerable  he 
is;  and  I  am  not  casting  any  reflections  upon  Mr.  Barton, 
because  he  is  a  mighty  good  fellow.  If  all  these  fellows  that 
pretend  to  practice  before  squires  were  like  Mr.  Barton,  I  would 
not  have  insisted  on  this  resolution. 

A  member. — Does  Mr.  Barton  understand  how  to  reach  a 
justice  without  license? 

M.  M.  Hope. — I  will  answer  that  by  saying  that  I  have  not 
opened  an  office  to  practice  law  as  a  justice,  nor  squire  either. 
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I  understand  from  Mr.  Barton  himself  that  he  gets  most  of  the 
justices  by  giving  them  a  drink  before  the  case  with  the  promise 
of  two  afterward.  I  doubt  whether  he  gets  justice  because  of 
the  argument  he  makes  to  the  squire.  Mr.  Barton  is  with  me 
in  this  matter,  but  he  thought  he  had  an  opportunity  to  get  up 
a  good  thing  on  me,  and  has  undertaken  to  do  that  thing,  and 
has  succeeded,  and  I  suppose  he  is  satisfied.  I  have  no  reflec- 
tions to  cast  upon  Mr.  Barton,  because  he  is  a  good  man,  and  a 
lucky  man  before  the  squires,  and  I  would  not  do  him  an  in- 
justice in  the  world.  I  would  sufirer  my  right*arm  to  be  taken 
off  before  I  would  do  Mr.  Barton  an  injustice,  and  I  think  it 
would  be  doing  him  an  injustice  to  have  him  cut  off  from  the 
bar  now.  It  wil  1  not  take  him  long  to  be  as  good  a  lawyer  as  I  am 
if  he  keeps  on.  If  he  will  do  his  duty,  and  study  while  practic 
ing  before  the  squire,  it  will  not  be  long  until  Judge  Lurton  and 
Judge  Caldwell  and  Judge  Turney  and  Judge  Moon  will  sign 
his  license  and  raise  him  up  from  the  position  he  occupies  with 
the  squires  and  make  him  one  of  us.  I  want  to  say,  in  all 
seriousness,  that  I  would  not  have  said  any  thing  about  Mr. 
Barton  if  he  had  not  said  something  about  me.  I  will  take 
back  everything  I  have  said  and  indorse  Mr.  Barton,  and  every- 
body knows  he  is  a  gentleman  and  a  lawyer  right,  and  does  not 
practice  in  that  sort  of  way ;  that  he  does  not  do  business  that 
way.  This  is  a  matter  of  the  greatest  importance  to  us.  At 
the  last  term  of  the  court  in  Hamilton  County,  Judge  Moon  cut 
off  and  disallowed  from  $1,500  to  $2,000  costs  that  had  been 
accumulated  by  these  squires  in  our  city.  These  fellows  that 
practice  around  the  squires  wait  until  the  midnight  hour  comes 
and  the  constable  comes  in  with  a  poor  fellow  that  happened  to 
be  traveling  on  the  railroad  not  able  to  pay  his  way  on  the  train. 
Instead  of  being  taken  before  a  justice  of  the  peace  who  is  the 
right  kind  of  a  man,  he  is  taken  into  an  office  where  one  of  these 
fellows  comes  along  and  tells  him  he  is  a  lawyer,  and  will  take 
his  case  and  get  him  through.  This  fellow,  who  is  without  any 
legal  claim  on  the  face  of  the  earth,  comes  along  to  one  of  his 
victims  and  says :  "Sue  the  railroad,  the  street-car  company; 
sue  Colonel  Fort  or  Mr.  Barton,  and  give  me  $2.50  and  I  will 
attend  to  your  case."  We  want  that  thing  stopped.  I  do  not 
know  how  it  is  in  other  counties,  but  I  do  not  suppose  Chat- 
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tanooga  is  worse  than  any  other  city  in  the  State  m  this  re- 
spect. It  is  true  that  we  have  the  biggest  city  in  the  State,  but 
there  are  other  cities  that  try  to  keep  up  with  us,  and  let  us 
stop  this  sort  of  business.  It  is  the  duty  of  the  lawyer  and 
the  men  who  are  honest  men,  men  who  claim  to  respect  and 
love  the  law  and  practice  it  because  they  love  it,  to  take  action 
in  this  matter.  A  set  of  rascals  and  scoundrels  bring  reproach 
upon  the  profession  that  way,  and  it  ought  to  be  stopped. 
There  is  no  waiter  in  this  hotel,  even  if  he  is  black,  that  can- 
not go  before  the  County  Court  of  Hamilton  County  and  get  a 
license.  If  the  judge  of  the  court  refuses  him,  the  quarterly 
court  will  give  it  to  him.  We  want  to  stop  this,  and  save  these 
costs  to  the  State  and  county. 

S.  D,  Hayes, — I  want  to  make  a  motion  to  amend  the  reso- 
lution oiFered  so  as  to  make  it  apply  to  squires  and  not  to 
justices  of  the  peace ;  and,  as  preliminary  to  my  motion,  and 
in  order  that  the  Association  may  vote  intelligently,  I  want  to 
relate  a  little  anecdote.  I  had  a  client  not  a  great  while  ago 
that  told  me  the  difterence  between  a  squire  and  a  justice  of 
the  peace.  I  thought  they  were  the  same  until  he  brought  out 
the  marked  distinction.  I  asked  him  to  tell  me  the  difterence 
between  a  justice  of  the  peace  and  a  squire.  "  Well,"  he  says, 
"a  justice  of  the  peace  is  a  man  that  is  elected  by  the  people  of 
a  particular  civil  district  to  try  small  controversies  between  man 
and  man  according  to  the  law  and  evidence."  I  suppose  that 
is  a  very  fair  definition.  "What  is  a  squire?"  He  says:  "A 
squire  is  elected  by  the  same  people,  in  the  same  district,  to  do 
the  same,  and  do  as  he  damn  pleases."  I  want  to  confine  him 
to  the  squires. 

J.  M.  Dickinson. — I  move  that  the  whole  matter  be  referred 
to  the  Committee  on  Law  Reform.  We  ought  not  to  make  so 
many  recommendations.  We  will  fritter  away  what  strength 
we  do  have.  Let  us  refer  the  matter  to  the  committee ;  and  if  it 
is  necessary  to  draw^  up  a  bill,  we  can  have  it  drawn. 

Carried. 

G.  T.  Fitzhugh  offered  the  following  resolution  of  thanks, 
which  w^as  adopted : 

^^Besolvedy  That  the  sincere  thanks  of  the  Bar  Association 
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are  due  and  tendered  the  ladies  and  gentlemen  who  have  added 
so  much  to  the  interest  and  pleasure  of  our  meeting  by  their 
exquisite  music." 

G.  T.  Fry.— I  move  that  the  thanks  of  the  Association  be 
tendered  to  General  Pickle,  the  outgoing  President,  for  the 
able  and  impartial  manner  in  which  he  has  presided  over  the 
Association  the  past  year,  and  to  all  the  officers  who  go  out  of 
service  with  him. 

J.  W.  Bonner, — Resolutions  of  thanks  to  retiring  officers  are 
never  allowed  in  this  Association. 

The  President. — I  declare  the  tenth  annual  session  of  the 
State  Bar  Association  adjourned. 
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APPENDIX 


CONSTITUTION. 


objects. 


Article  I. — The  objects  of  the  Association  are  to  foster  legal 
science,  maintain  the  honor  and  dignity  of  the  profession  of 
law,  to  cultivate  professional  ethics  and  social  intercourse 
among  its  members,  and  to  promote  improvements  in  the  law 
and  the  modes  of  its  administration. 

ELECTION    OF    MEMBERS. 

Article  II. — All  nominations  for  membership  shall  be  made 
by  the  Local  Council  of  a  County  or  Bar  Association  when 
such  Local  Council  or  Bar  Association  exists ;  when  there  is 
no  Local^Council  or  Bar  Association  in  any  county,  nominations 
from  such  county  shall  be  made  by  the  Central  Council.  All 
nominations  thus  made  or  approved  shall  be  reported  by  the 
Council  to  the  Association,  and  all  whose  names  are  reported 
shall  thereupon  become  members  of  the  Association ;  Provided^ 
That  if  any  member  demands  a  vote  upon  any  name  thus  re- 
ported, the  Association  shall  thereupon  vote  thereon  by  ballot. 
Five  negative  votes  shall  be  sufficient  to  defeat  any  election  for 
membership. 

membership. 

Article  III. — Any  person  shall  be  eligible  to  membership 
in  this  Association  who  shall  be  a  member  of  the  bar  of  this 
State,  in  good  standing,  and  who  shall  also  be  nominated  as 
herein  provided. 

officers. 

Article  IV. — The  officers  of  this  Association  shall  consist  of 
one  President,  three  Vice-presidents,  a  Secretary  and  Treasurer, 
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a  Central  Council,  who  shall  be  the  Board  of  Directors  under 
the  charter,  to  be  chosen  by  the  Association.  One  of  the  mem- 
bers of  the  Central  Council  shall  be  its  Chairman.  Each  of 
these  officers  shall  be  elected  at  each  annual  meeting  for  the 
next  ensuing  year,  but  the  same  person  shall  not  be  elect-ed 
President  two  years  in  succession.  All  such  elections  shall  be 
by  ballot.  The  officers  elected  shall  hold  office  until  their  suc- 
cessors are  elected  and  qualified  according  to  the  Constitution 
and  By-laws. 

central  council. 

Article  V. — The  Central  Council  shall  consist  of  five  mem- 
bers, and  shall  be,  at  all  times,  an  advisory  board  for  consulta- 
tion and  conference  when  called  on  for  that  purpose  by  the 
President,  or  any  Vice-president  who  may,  for  the  time  being, 
be  acting  as  President. 

local  council. 

Article  VI. — The  President,  by  and  with  the  advice  and 
consent  of  the  Central  Council,  may  establish  a  Local  Council 
in  any  county  in  this  State  by  issuing  a  warrant  to  that  effect, 
naming  therein  the  persons  composing  such  Local  Council. 
Each  Local. Council  shall  not  consist  of  less  than  three  nor 
more  than  seven  members,  ^o  person  shall  be  eligible  to  ap- 
pointment as  a  member  of  any  Local  Council  who  is  not,  at 
the  time,  a  member  of  this  Association. 

election  of  members. 

Article  VII.— All  members  of  this  convention  signing  the 
charter,  and  all  members  elected  as  herein  provided,  shall  be- 
come members  of  the  Association  upon  the  payment  of  the  ad- 
mission fee  as  herein  provided  for.  But  after  the  adjournment 
of  this  convention  all  nominations  for  membership  shall  be 
made  as  herein  provided. 

ANNUAL    DUES. 

Article  VIII. — Each  member  shall  pay  five  dollars  to  the 
Treasurer  as  annual  dues,  and  no  person  shall  be  qualified  to 
exercise  any  privilege  of  membership  who  is  in  default.  Such 
dues  shall  be  payable,  and  the  payment  thereof  enforced,  as 
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may  be  provided  by  the  By-laws.  Members  shall  be  entitled 
to  receive  all  publications  of  the  Association  free  of  charge. 
The  admission  fee  shall  be  five  dollars,  to  be  paid  as  soon  as 
the  member  is  elected. 

ADOPTION   OR   AMENDMENT   OF   BY-LAWS. 

Article  IX. — By-laws  may  be  adopted  or  amended  at  any 
annuair  meeting  of  the  Association  by  a  majority  of  the  mem- 
bers present. 

COMMITTEBS. 

Articlb  X. — The  following  committees  shall  be  annually 
appointed  by  the  President  for  the  year  ensuing,  and  shall  con- 
sist of  five  members  each  : 

1.  On  Jurisprudence  and  Law  Reform. 

2.  On  Judicial  Administration  and  Remedial  Procedure. 

3.  On  Legal  Education  and  Admission  to  the  Bar. 

4.  On  Publication. 

5.  On  Grievances. 

A  majority  of  those  members  of  any  committee,  or  of  the 
Central  Council,  who  may  be  present  at  any  meeting  of  such 
committee  or  Council,  shall  constitute  a  quorum  for  the  pur- 
pose of  such  meeting.  Vacancies  in  any  oftice  provided  for  by 
this  Constitution  shall  be  filled  by  appointment  by  the  Presi- 
dent, and  the  appointees  shall  hold  oflSice  until  the  next  meet- 
ing of  the  Association. 

central  council. 

Article  XL — The  Central  Council  shall  perform  such  duties 
as  may  be  assigned  to  them  by  the  President,  or  as  may  be  de- 
fined by  the  By-laws,  except  as  herein  otherwise  directed. 

MEETING   OP   ASSOCIATION. 

Article  XIL — This  Association  shall  meet  annually  in  July, 
at  such  time  and  place  as  the  Central  Council  may  select,  and 
those  present  at  such  meeting  shall  constitute  a  quorum.  The 
Secretary  shall  give  sixty  days'  notice  of  time  and  place  of 
such  meeting,  either  by  publication  in  a  public  newspaper  or 
by  personal  communication. 
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duties  op  president. 

Article  XIII. — The  President  shall  open  each  annual  meet- 
ing of  the  Association  with  an  address,  in  which  he  shall  com- 
munipate  the  most  noteworthy  changes  in  statute  law,  on  points 
of  general  interest,  made  in  the  State  and  by  Congress  during 
the  preceding  year. 

ALTERATION   OR   AMENDMENT   OF   THE   CONSTITUTION. 

Article  XIV. — This  Constitution  may  be  altered  or  amended 
by  a  vote  of  three-fourths  of  the  members  present  at  any  an- 
nual meeting,  but  no  such  change  shall  be  made  at  any  meeting 
at  which  less  than  twenty  members  are  present. 

DUTIES   OF   LOCAL   COUNCIL. 

Article  XV. — Each  Local  Council  shall  perform  such  duties 
as  it  may  be  called  upon  to  perform  by  the  President,  or  as 
may  be  defined  by  the  By-laws. 

SUSPENSION   OF    MEMBERS. 

Article  XVI. — Any  member  of  the  Association  may  be 
suspended  or  expelled  for  misconduct  in  his  relations  to  this 
Association  or  in  his  profession,  on  conviction  thereof  in  such 
manner  as  may  be  prescribed  by  the  By-laws. 
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BY-LAWS. 


I. — president. 

Tke  President  shall  preside  at  all  meetings  of  the  Associa- 
tion, and  in  case  of  his  absence,  one  of  the  Vice-presidents  shall 
preside. 

II. — SECRETARY. 

The  Secretary  shall  keep  a  record  of  all  meetings  of  the 
Association,  and  of  all  other  matters  of  which  a  record  shall  be 
deenaed  advisable  by  the  Association,  and  shall  conduct  the 
correspondence  of  the  Association,  with  the  concurrence  of  the 
President.  He  shall  notify  the  officers  and  members  of  their 
election,  and  shall  keep  a  roll  of  the  members,  and  shall  issue 
notices  of  all  meetings. 

III. — SECRETARY  AND  TREASURER. 

The  Secretary  and  Treasurer  shall  collect,  and,  under  the 
direction  of  the  Central  Council,  disburse  all  funds  of  the 
Association;  he  shall  report  annually,  and  oftener  if  required; 
he  shall  keep  regular  accounts,  which  shall  be  at  all  times  open 
to  inspection  of  the  members  of  the  Association.  Ilis  accounts 
shall  be  audited  by  the  Central  Council.  Before  discharging 
any  of  the  duties  of  this  office,  the  incumbent  shall  execute  a 
bond,  with  good  and  sufficient  surety,  to  be  approved  by  the 
President,  payable  to  the  President  and  his  successors  in  office, 
in  the  sum  of  one  thousand  dollars,  for  the  use  of  the  Associa- 
tion, and  conditioned  that  he  will  well  and  faithfully  perform 
the  duties  of  his  office  so  long  as  he  discharges  any  of  the  duties 
thereof. 

IV. — CENTRAL    COUNCIL. 

The  Central  Council  shall  meet  at  least  once  every  three 
months,  and  oftener  if  called  together  by  the  President.  They 
shall  have  power  to  make  such  regulations,  not  inconsistent 
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with  the  Constitution  and  By-laws,  as  shall  be  necessary  t «: 
the  protection  of  the  property  of  the  Association,  and  for  tJ- 
preservation  of  good  order  in  the  conduct  of  its  aftairs.  Thr/ 
shall  keep  a  record  of  their  proceedings,  which  shall  be  read  nt 
the  ensuing  meeting  of  the  Association;  and  it  shall  be  their 
duty  to  present  business  for  the  Association.  They  shall  havc 
no  power  to  make  the  Association  liable  for  any  debt  amount- 
ing to  more  than  half  of  the  amount  in  the  Treasurer's  ljan«l? 
in  cash,  and  not  subject  to  prior  liabilities.  They  shall  perform 
such  other  duties  as  are  required  of  them  by  the  Constitution, 
or  as  may  be  assigned  to  them  by  the  President. 

V. — ORDER   OF   BUSINESS. 

At  each  annual,  stated,  or  adjourned  meeting  of  the  Associa- 
tion the  order  of  business  shall  be  as  follows: 

1.  Reading  Minutes  of  preceding  meeting. 

2.  Address  of  the  President. 

3.  Report  of  Treasurer. 

4.  Report  of  Central  Council. 

5.  Elections,  if  any,  to  membership. 

6.  Reports  of  other  standing  committees. 

7.  Reports  of  special  committees. 

8.  Miscellaneous  business. 

9.  Election  of  officers. 

The  order  of  business  may  be  changed  by  a  vote  of  the  ma- 
jority of  the  members  present. 

No  person  in  discussion  shall  occupy  more  than  ten  minute? 
at  a  time,  nor  be  heard  more  than  twice  on  the  same  subject. 

The  parliamentary  rules  and  orders  contained  in  Cushings 
Manual,  except  as  otherwise  herein  provided,  shall  govern  all 
meetings  of  the  Association. 

•     VI. — members-elect. 

If  any  person  elected  does  not,  within  one  month  after  notice 
of  his  election,  signify  his  acceptance  of  membership  by  a  letter 
to  the  Secretary  to  that  effect,  and  by  payment  of  his  admission 
fee,  he  shall  be  deemed  to  have  declined  to  become  a  member. 
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vii.^-committbbs. 

In  pursuance  of  Article  X.  of  the  Constitution,  there  shall 
be  the  following  standing  committees: 

1.  A  Committee  on  Jurisprudence  and  Law  Reform,  who  shall 
be  charged  with  the  duty  of  attention  to  all  proposed  changes 
in  the  law,  and  of  recommending  such  as,  in  their  opinion,  may 
be  entitled  to  favorable  consideration  of  the  Association. 

2.  A  Committee  on  Judicial  Administration  and  Remedial 
Procedure,  who  shall  be  charged  with  the  duty  of  the  observa- 
tion of  the  working  of  our  judicial  system,  the  collection  of  in- 
formation, the  entertaining  and  examination  of  projects  for  a 
change  or  reform  in  the  system,  and  of  recommending  from 
time  to  time  to  the  Association  such  action  as  they  may  deem 
expedient. 

3.  A  Committee  on  Legal  Education  and  Admission  to  the 
Bar,  who  shall  be  charged  with  the  duty  of  examining  and  re- 
porting what  change  it  is  expedient  to  propose  in  the  system 
and  mode  of  legal  education,  and  of  admission  to  the  practice 
of  the  profession  in  the  State  of  Tennessee. 

4.  A  Committee  on  Publication,  who  shall  be  charged  with 
the  duty  of  examining  and  reporting  upon  all  matters  proposed 
to  be  published  by  authority  of  the  Association,  and  pertaining 
to  any  of  the  subjects  for  the  advancement  of  which  the  Asso- 
ciation is  created. 

5.  A  Committee  on  Grievances,  who  shall  be  charged  with 
the  hearing  of  all  complaints  which  may  be  made  in  matters 
affecting  the  interest  of  the  legal  profession  and  the  practice  of 
law,  and  the  administration  of  justice,  and  to  report  the  same 
to  this  Association  with  such  recommendations  as  they'  may 
deem  advisable;  and  said  committee  shall,  in  behalf  of  the  As- 
sociation, institute  and  carry  on  such  proceedings  against  of- 
fenders, and  to  such  extent  as  the  Association  may  order,  the 
cost  of  such  proceedings  to  be  paid  by  the  Treasurer,  on  the 
warrant  of  the  Central  Council,  out  of  moneys  subject  to  be 
appropriated  by  them. 

VHI. — MEMBERS   OF   COMMITIEES    AND   THEIR   APPOINTMENT. 

Each  of  the  standing  committees  shall  consist  of  five  mem- 
bers, and  shall  be  appointed  annually  by  the  President  of  the 
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Association,  and  shall  continue  in  office  until  the  annual  meet- 
ing of  the  Association  next  after  their  appointment,  and  until 
their  successors  are  appointed,  with  power  to  adopt  rules  for 
their  own  government,  not  inconsistent  with  the  Constitution 
or  these  By-laws.  Any  standing  committee  of  the  Association 
may,  by  rule,  provide  that  three  successive  absences  from  the 
meetings  of  the  committee,  unexcused,  shall  be  deemed  a  resig- 
nation by  the  member  so  absent  from  his  place  upon  the  com- 
mittee. Any  standing  committee  of  the  Association  may,  by 
rule,  impose  upon  its  members  a  fine  for  non-attendance,  and 
may  provide  for  the  disposition  of  the  fines  collected  under 
such  rule. 

IX. — CHARGES    AGAINST   MEMBERS. 

Whenever  any  complaint  shall  be  preferred  against  a  member 
of  the  Association  for  misconduct  in  his  relation  to  this  Asso- 
ciation, or  in  his  profession,  the  member  or  members  preferring 
such  coniplaint  shall  present  it  to  the  Committee  on  Grievances, 
in  writing,  and  subscribed  by  him  or  them,  plainly  stating  the 
matter  complained  of,  with  particulars  of  time,  place,  and  cir- 
cumstances. 

The  committee  shall  thereupon  examine  the  complaint,  and 
if  they  are  of  the  opinion  that  the  matter  therein  alleged  is  of 
sufficient  importance,  shall  cause  a  copy  of  the  complaint,  to- 
gether with  a  notice  of  not  less  than  five  days  of  the  time 
and  place  when  the  committee  will  meet  for  the  consideration 
thereof,  to  be  served  on  the  member  complained  of,  either  per- 
sonally or  by  leaving  the  same  at  his  place  of  business  during 
the  office  hours,  properly  addressed  to  him.  If,  after  hearing 
his  explanation,  the  committee  shall  deem  it  proper  that  there 
shall  be  a  trial  of  the  charge,  they  shall  cause  a  similar  notice 
of  five  days  of  the  time  and  place  of  trial  to  be  served  on  the 
party  complained  of. 

The  committee  shall  be  furnished  with  a  list  of  the  witnesses, 
their  names  and  place  of  residence,  who  it  is  proposed  shall  be 
examined  to  sustain  the  charge,  which  shall  accompany  the 
complaint  when  made  to  the  committee;  and  when  the  day  is 
set  for  trial  the  member  complained  of,  upon  his  demand  there- 
for, shall  be  entitled  to  a  copy  of  said  list  of  witnesses.  At  the 
time  and  place  appointed  for  the  trial,  or  at  such  other  time  as 
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may  be  granted  by  the  committee,  the  member  complained  of 
shall  file  a  written  answer  or  defense.  Should  he  fail  to  do  so, 
the  committee  may  proceed  thereupon  to  the  consideration  of 
the  complaint. 

The  committee  shall  thereupon,  and  at  such  other  times  and 
places  as  they  may  adjourn  to,  proceed  to  hear  the  evidence 
adduced,  and  try  tlie  complaint,  and  shall  determine  all  ques- 
tions of  evidence. 

The  complainant  and  the  member  complained  of  shall  each 
be  allowed  to  appear  personally  and  by  counsel,  who  must  be 
members  of  the  Association;  and  the  complainant  and  the 
member  complained  of  shall  each  be  competent  witnesses. 
The  witnesses  shall  vouch  for  the  truth  of  their  statements  on 
their  word  of  honor.  The  committee  shall  have  power  to 
summon  witnesses;  and  if  any  such  witnesses  are  members  of 
the  Association,  a  neglect  or  refusal  to  appear  may  be  reported 
to  the  Association  by  the  committee,  and  treated  as  miscon- 
duct. 

The  committee,  of  whom  at  least  four  must  be  present  at  the 
trial — except  that  a  less  number  must  adjourn  from  time  to 
time — shall  hear  and  decide  the  allegations  submitted  to  them ; 
and  if  they  find  the  complaint,  or  any  material  part  of  it,  to  be 
true,  they  shall  so  report  to  the  Association,  with  their  recom- 
mendation as  to  the  action  to  be  taken  thereon. 

The  decision  of  the  committee  shall  be  served  on  the  mem- 
ber complained  of,  and  if  the  decision  be  that  the  complaint,  or 
any  material  part  thereof,  is  true,  and  in  that  case  only,  the 
committee  shall  also  serve  a  copy  of  the  complaint,  answer,  if 
there  be  an  answer,  and  decision  on  the  President  of  the  Asso- 
ciation; and  if  requested,  either  by  the  member  or  members 
complaining,  or  the  member  complained  of,  shall  annex  thereto 
a  copy  of  the  evidence  taken,  which  said  document  shall  be  re- 
garded as  a  report  of  the  committee  to  the  Association. 

Every  such  report  shall  be  acted  on  only  by  the  Association 
at  an  annual,  stated,  or  adjourned  meeting  of  the  Association, 
and  of  which  the  member  complained  of  shall  have  due  notice, 
to  be  served  upon  him  by  direction  of  the  committee.  The 
Association  shall  thereupon  proceed  to  take  such  action  on  said 
report  as  they  may  see  fit,  provided  only  that  no  member  shall 
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be  expelled  unless  by  the  vote  of  two-thirds  of  the  members 
present  and  voting. 

Whenever  any  trial  shall  be  determined  on,  the  member  com- 
plained of  may  object,  for  cause,  to  any  of  the  members  of  said 
committee,  which  causes  he  shall  state  in  writing  and  present 
to  the  committee.  Thereupon  the  committee  shall  report  the 
facts  to  the  President,  and  inclose  to  him  a  copy  of  the  objec- 
tions for  cause  ;  and  the  President  shall  forthwith  summon  the 
Central  Council  to  meet  with  him,  and  determine  what  weight, 
if  any,  the  objections  for  cause  are  justly  entitled  to  have;  and 
if  the  President  and  a  majority  of  the  Central  Council  present 
and  voting  shall  determine  that  the  objections  for  cause  are  not 
well  taken,  and  that  the  same  are  overruled,  the  President  shall 
so  inform  the  Committee  on  Grievances;  but  if  the  President 
and  a  majority  of  the  Central  Council,  as  aforesaid,  shall  de- 
termine that  any  of  said  objections  for  cause  to  any  member  of 
the  Committee  on  Grievances  are  well  taken,  then  the  Presi- 
dent shall  so  inform  said  committee,  and  forthwith  appoint  an- 
other member  or  members  to  supply  the  temporary  vacancy 
caused  thereby ;  and  the  method  herein  provided  shall  be  re- 
sorted to  until  a  committee  ia  obtained  against  whom  the  mem- 
ber  complained  of  urges  no  just  objection  for  cause. 

If  any  member  of  the  bar  in  the  State  of  Tennessee  shall 
collect  money  in  his  professional  capacity  for  a  client,  and 
wrongfully  fail  or  refuse  to  account  for  the  same,  it  shall  be 
the  duty  of  the  President  or  any  Vice-president  of  the  Bar  As- 
sociation of  Tennessee,  on  complaint  being  made  to  him  by  any 
person,  to  appoint  a  suitable  committee  from  among  the  mem- 
bers of  this  Association  to  investigate  the  case,  and  report  the 
facts  to  the  officer  appointing  this  committee;  and  if,  in  the 
judgment  of  that  officer,  a  case  can  be  made  out  against  the 
offender,  said  appointing  officer  shall  order  the  same  or  another 
committee  to  prosecute  the  offender  in  the  courts  to  disbarment. 

If  any  member  of  the  bar  in  Tennessee  shall  be  guilty  of 
any  unprofessional  conduct,  for  which  he  could  under  the  then 
existing  laws  of  the  land  be  disbarred,  it  shall  be  the  duty  of 
the  President  and  Vice-presidents  of  the  Bar  Association  ot 
Tennessee  to  proceed  to  have  him  disbarred,  as  indicated  in  the 
by-law  just  preceding  this. 
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All  the  foregoing  proceedings  shall  be  kept  secret,  except  as 
tlieir  publication  is  hereinbefore  provided  for,  unless  otherwise 
provided  for  by  the  Association. 

X. — NOMINATIONS   AND   ELECTIONS. 

Nominations  of  candidates  to  fill  the  respective  offices  may 
be  made  at  the  time  of  election  by  any  member,  and  as  many 
candidates  may  be  nominated  for  each  office  as  members  may 
wish  to  name,  but  all  elections,  whether  to  office  or  member- 
ship, must  be  by  ballot.  A  majority  of  the  votes  cast  shall  be 
sufficient  to  elect  to  office ;  but  five  negative  votes  shall  be  suf- 
ficient to  defeat  an  election  to  membership. 

XI. — SUPPLYING   VACANCIES. 

All  vacancies  in  any  office  or  committee  of  this  Association 
shall  be  filled  by  appointment  of  the  President,  and  the  persons 
thus  appointed  shall  hold  for  the  unexpired  t^rm  of  his  prede- 
cessor; but  if  a  vacancy  occur  in  the  office  of  President,  it  shall 
be  filled  by  the  Association  at  its  first  stated  meeting  occurring 
more  than  ten  days  after  the  happening  of  such  vacancy,  and 
tlie  person  elected  shall  hold  for  the  unexpired  term  of  his  pre- 
decessor. 

XII. — ANNUAL    DUBS. 

All  annual  dues  to  this  Association  shall  be  paid  on  or  before 
the  first  day  of  March  in  each  year,  and  any  member  failing  to 
pay  his  annual  dues  by  that  time  shall  be  in  default,  and  upon 
the  order  of  the  President  the  Secretary  shall  strike  the  name 
of  such  member  from  the  roll  of  membership,  unless  for  good 
cause  shown  the  President  shall  excuse  such  default,  in  which 
last  event  the  name  of  such  member  shall,  upon  the  order  of 
the  President,  be  restored  by  the  Secretary  to  the  roll  of  mem- 
bership. 

XIII. — AMENDMENT    OP   BY-LAWS. 

These  By-laws  may  be  amended  at  any  stated,  adjourned,  or 
annual  meeting  of  the  Association  by  a  majority  of  those 
present. 

9 


Digitized  by 


Google 


122  PROCEBBINeS   OF   THB 

XIV. — RESIQNATION    OF   OFFICERS   AND    MEMBERS. 

Any  officer  may  resign  at  any  time  upon  settling  his  account- 
with  the  Association.  A  member  may  resign  at  any  time  upm 
the  payment  of  all  dues  to  the  Association;  and  from  tlie  datt 
of  the  receipt  by  the  Secretary  of  a  notice  of  resignation,  wirl 
an  indorsement  thereon  by  the  Treasurer  that  all  dues  havt 
been  paid  as  above  provided,  the  person  giving  such  notiet 
shall  cease  to  be  a  member  of  the  Association. 

XV. — SALARY   OF   SECRETARY    AND   TREASURER. 

The  annual  salary  of  the  Secretary  and  Treasurer  shall  hf 
two  hundred  dollars,  one-half  of  which  shall  be  due  on  the  first 
day  of  May  and  the  other  half  on  the  first  day  of  November 
in  each  year,  but  may  be  paid  earlier,  or  at  other  times,  if  the 
Central  Council  shall,  in  writing,  so  direct;  but  this  shall  be  ii 
full  of  all  compensation  to  him.  No  other  officer  of  the  Assii- 
ciatiou  shall  receive  any  salary  or  compensation. 

XVI. — SPECIAL     MEETING. 

If  the  President  and  Central  Council  shall  determine  that  it 
is  necessary  for  the  Association  to  hold  any  other  meeting^ 
during  any  year  than  the  regular  annual  meeting,  the  same 
shall  be  held  at  such  time  and  place  as  the  President  and  Cen- 
tral Council  may  fix,  upon  twenty  days'  notice  of  such  time 
and  place,  to  be  given  by  the  Secretary  by  publication  in  a 
newspaper;  and  the  Secretary  shall  give  this  notice  upon  the 
order  of  the  President. 
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President's  Address. 


George  W.  Pickle. 


Cf-entlernen  of  the  Bar  Association  of  Tennessee: 

The  President's  address  on  this  occasion  must  partake,  in  a 
large  measure,  of  the  nature  of  a  commentary  on  statute  law. 

The  Constitution  of  this  Association  requires  that  he  "shall 
communicate  the  most  noteworthy  changes  of  statute  law  on 
points  of  general  interest  made  in  the  State  and  by  Congress 
during  the  preceding  year." 

Some  of  my  predecessors,  less  embarrassed  by  the  abundance 
of  materials  for  an  address  have  (quoting  the  language  of  one 
of  them),  "after  a  brief  resume  of  statutory  changes,  broken 
the  fetters  and  strayed  into  greener  fields."  This  liberty  I  am 
not  permitted  to  indulge. 

Since  the  last  meeting  of  this  Association  two  books  of  con- 
gressional and  one  of  State  legislation  have  been  published — 
the  work  of  the  Fifty-first  Congress  of  the  United  States  and 
of  the  Forty-seventh  Assembly  of  this  State. 

It  shall  be  my  endeavor,  at  the  risk  of  being  tedious,  to  make 
this  address  a  record  of  such  statutory  changes,  and  of  their 
causes  and  effects,  as  may  prove  instructive. 

I. — state  legislation. 

Chapter  1  re-enacts,  with  few  material  changes,  the  entire 
system  of  laws  pertaining  to  public  roads.  This  act  contains  a 
provision  with  reference  to  taking  private  lands  for  road  pur- 
poses and  compensating  the  owner,  which  cures  the  defect  on 
account  of  which  the  former  law  was  declared  unconstitutional 
in  the  recent  case  of  Tuttle  v.  Knox  County^  89  Tennessee,  157. 

Chapter  2  is  the  initiatory  effort  in  this  State  to  regulate 
building  and  loan  associations.     Its  ostensible  purpose  is  to  af- 
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ford  security  to  the  share-holders  in  these  corporations.  Con- 
fused in  itself,  the  act  has  been  "worse  confounded"  in  the 
printing.  The  step,  though  awkwardly  taken,  is  in  the  right 
direction. 

Chapter  31  makes  municipal  corporations  liable  to  owners  of 
real  estate  whose  property  is  damaged  by  the  raising  or  the  de- 
pressing of  the  natural  or  established  grades  in  the  repair  or 
improvement  of  streets  or  other  town  ways.  The  liability  at- 
taches under  this  statute  without  the  taking  of  property,  and 
without  negligence  on  the  part  of  the  municipality.  Damnum 
absque  injuria  has  long  been  the  rule  in  that  class  of  cases  in 
this  State.  ,  This  act  overcomes  a  line  of  decisions  beginning  in 
1839  with  Hume  y.  Knoxville^  1  Hum.,  403,  and  ending  with 
Railroad  y*  iBingJiam,  87  Tennessee,  522.  The  statutory  rule 
seems  entirely  judt.  The  public,  and  not  the  individual  citizen, 
ought  to.' bean  losses  of  this  character,  inflicted  upon  the  latter 
for  the  general  good  or  convenience.  The  provision  that  disal- 
lows any  setrOff  for  benefits  is  of  a  more  questionable  character. 

Chapter  52  requires  all  carriers  of  passengers  by  railway  (ex- 
cept street-rail  roads)  to  provide  separate  but  equal  accommo- 
dations for  the  white  and  colored  races,  either  in  separate 
coaches  or  in  separate  compartments  of  the  same  coach.  Con- 
ductoi's  of  trains  are  empowered  and  required  to  enforce  obe- 
dience to  the  provisions  of  this  act  on  the  part  of  passengers. 
For  neglect  of  their  respective  duties,  carriers  and  conductors 
incur  criminal  responsibility.  This  act,  with  one  slight  excep- 
tion, is  identical  with  the  Mississippi  statute  of  1888,  which 
was  passed  upon  by  the  Supreme  Court  of  the  United  States 
in  the  recent  case  of  Railroad  v.  Mississippi^  133  U.  S.,  587.  In 
that  case  the  railroad  company  had  been  convicted  upon  the 
charge  of  failing  to  furnish  the  required  separate  accommoda- 
tions. It  was  urged  that  the  act  was  unconstitutional,  for  the 
reason  that  it  aftected  interstate  commerce.  The  court  sus- 
tained the  act,  but  upon  the  narrow  ground  that  its  operation 
was  confined  to  internal,  local  transportation.  Whether  effect- 
ual regulation  upon  this  subject  can  be  made  by  the  States 
without  the  co-operation  of  Congress  is  a  problem  for  the 
future.  It  is  possible  that  railroads  can,  under  their  general 
powers  to  make  reasonable  regulations,  effect  more  in  this  di- 
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rection  than  can  be  done  by  State  legislation.  The  Mississippi 
statute  contains  no  provision  equivalent  to  the  first  proviso  of 
the  first  section  of  the  Tennessee  act,  and  herein  is  their  only 
material  difference.  The  proviso  is  important,  though  perhaps 
not  equally  important  to  all  persons.  Its  language  is :  ^^Pro- 
oidedy  That  any  person  may  be  permitted  to  take  a  nurse  into 
the  car  or  compartment  set  aside  for  such  persons."  The  ad- 
vantage seems  to  be  with  the  Tennessee  statute. 

Chapter  92  adds  to  the  list  of  lawful  fences.  If  the  county 
courts  shall  so  declare,  a  fence  constructed  by  nailing  three 
barbed  wires,  or  slats  or  planks,  eighteen  inches  from  the 
ground  and  from  each  other,  to  upright  posts  set  nine  feet 
apart,  is  a  lawful  fence.  This  evinces  a  disposition  to  abolish 
fences  in  some  localities. 

Chapter  95  provides  for  the  admission  into  this  State  of  cer- 
tain classes  of  foreign  corporations.  Its  title  is  probably  insuf- 
ficient under  the  decision  in  Hyman  v.  State^  87  Tenn.,  109. 
But  the  entire  subject-matter  of  this  act  is  embraced  under 
Chapter  122  post^  and  will  there  receive  consideration. 

Chapter  98  gives  a  lien  upon  railroad  property  in  favor  of 
sub-contractors,  laborers,  material-men,  or  other  persons  who, 
without  direct  contract  roith  the  railway  comfanyy  have  furnished 
materials  or  performed  labor  in  the  construction  or  repair  of 
the  road  and  its  appurtenances.  This  lien  has  priority  over  all 
others.  The  purpose  of  the  act  and  the  evil  at  which  it  is  lev- 
eled are  sufficiently  indicated  by  the  provision  that  the  lien 
created  shall  not  be  "hindered,  postponed,  delayed,  or  defeated 
by  any  contract,  real  or  pretended,  made  by  any  railroad  com- 
pany with  any  principal  or  construction  company,  real  or  pre- 
tended." The  common  practice  in  recent  years  of  building 
railroads  through  the  agency  of  construction  companies,  often 
irresponsible,  made  this  act  necessary. 

Chapter  101  provides  a  method  for  the  valuation  of  stock 
killed  by  railroad  trains.  The  point  of  special  interest  in  this 
statute  is  the  provision  that  unless  the  assessed  valuation  is 
paid  within  sixty  days,  and  suit  is  thereafter  brought,  the  rail- 
way company  shall  pay  the  plaintift''s  attorney's  fees. 

Chapter  107  declares  it  a  misdemeanor  to  sell,  give,  or  furnish 
cigarettes,  cigarette  paper,  or  any  substitute  for  same  to  minors. 
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Chapter  110  confers  upon  thatfjflicer  of  a  municipal  corpora- 
tion who  is  charged  with  the  trial  of  criTninml  cases  the  power 
to  issue  execution  upon  his  judgments  for  fine  and  costs. 

Chapter  114  makes  it  a  misdemeanor  "  to  carry  on  the  business 
of  barbering  on  Sunday."  This  act  avoids  the  objection  upon 
which  a  former  statute  upon  the  same  subject  was  declared  un- 
constitutional. As  there  is  no  statute  in  this  State  making  it  a 
misdemeanor  to  engage  in  one's  ordinary  vocation  on  Sunday, 
this  statute  might,  with  propriety,  have  been  made  general. 

Chapter  122  admits  into  the  State  all  foreign  corporations 
desiring  to  engage  in  "any  kind  of  business"  upon  the  terms 
and  conditions  prescribed  by  Chapter  31,  Acts  1877,  for  the 
admission  of  "foreign  corporations  organized  for  mining  and 
manufacturing  purposes."  This  act  demands  more  than  a  pass- 
ing notice.  It  adopts  the  provisions  of  act  of  1877  without 
change,  except  that  it  imposes  a  penalty  for  non-compliance 
with  its  terms,  and  subjects  the  property  of  foreign  corpora- 
tions to  attachment  where  process  cannot  be  served  upon  them. 
Although  foreign  corporations  were  engaged  extensively  in 
business  within  the  State,  there  had  been  no  general  statute  reg- 
ulating their  admission  prior  to  the  passage  of  the  act  under 
consideration.  There  were  a  very  few  special  acts  which,  like 
that  of  1877,  were  applicable  to  some  particular  class  of  corpora- 
tions. It  happened  not  unfrequently,  in  this  state  of  the  law, 
that  foreign  corporations  could  do  business  within  the  State 
upon  terms  more  advantageous  than  domestic  corporations  of 
the  same  class.  Hence,  charters  have  sometimes  been  taken  in 
other  States  with  the  sole  purpose  of  holding  property  and  do- 
ing business  in  this  State;  in  some  instances  to  evade  payment 
of  taxes.  Whether  the  present  act  improves  the  situation  ad- 
mits of  question.  Under  its  provisions,  all  classes  of  foreign 
corporations  are  admitted  upon  the  same  terms  and  conditions, 
Perhaps  there  should  have  been  distinctions.  Besides,  the  terms 
and  conditions  prescribed  are  those  which  were  granted  to  the 
most  favored  class  of  corporations  "to  secure  the  opening  and 
development  of  the  mineral  resources  of  the  State,  and  to  facil- 
itate the  introduction  of  foreign  capital."  And  it  has  been 
seriously  contended  by  lawyers  of  ability  and  reputation  that 
the  act  of  1877  confers  upon  foreign  corporations  rights  and 
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powers  which  are  not  possessed  by  domestic  corporations.  An 
examination  of  the  statute  discloses  much  reason  for  this  con- 
tention. There  ought  to  be  no  doubt  that  a  citizen  or  corpo- 
ration of  this  State  has  within  the  State  rights  equal  at  least 
to  those  enjoyed  by  foreign  corporations. 

Chapter  166  cures  a  defect  in  the  law  relating  to  public 
schools  by  authorizing  county  courts  to  create  new  school- 
districts. 

Chapter  184  requires  creditors  to  present  their  claims  under 
a  general  assignment  upon  notice  by  the  assignee. 

Chapter  218  is  a  well-loaded  statute  leveled  at  trusts  and 
other  like  unlawful  combinations.  It  is  the  counterpart  of  con- 
gressional legislation  upon  the  same  subject.  Neither  Congress 
nor  the  State  Legislature  seem  disposed  to  concede  that  trusts 
are  too  large  or  too  powerful  to  be  suppressed. 

Chapter  221  affords  an  instance  of  inequality  of  the  sexes 
before  the  law.  Male  citizens  are  denied  the  right — so  essential 
to  the  pursuit  of  happiness,  and  to  the  enjoyment  of  life,  liberty, 
and  property — the  right  to  prosecute  suit  upon  the  pauper  oath, 
to  dissolve  an  unsatisfactory  matrimonial  partnership.  I  pause 
to  inquire,  Is  this  not  class  legislation?  The  act  contains  this 
unusual  clause,  indicating  unseemly  haste:  ''This  act  to  take 
effect  from  and  after  its  passage,  the  public  welfare  requiring  itJ^ 

The  election  laios^  so  ably  reviewed  by  my  predecessor,  have 
since  that  date  received  the  attention  both  of  the  courts  and  of 
the  Legislature.  The  Supreme  Court,  by  unanimous  opinion, 
delivered  at  the  last  term  at  Jackson,  but  not  yet  reported,  in 
the  case  of  Cook  v.  State^  declared  the  new  "  Dortch  law  "  con- 
stitutional and  valid.  Cook  had  been  convicted,  upon  his  own 
confession,  of  a  violation  of  this  statute  by  aiding  a  voter  at  a 
congressional  election.  His  defense  was  rested  wholly  upon 
the  unconstitutionality  of  the  law.  The  court  determined  (1) 
that  the  new  "Dortch  law"  does  not  require  of  voters,  as  a 
condition  to  their  exercise  of  the  right  of  suffrage,  any  quali- 
fication, educational  or  otherwise,  in  violation  of  the  Constitu- 
tion; (2)  that  commissioners  of  registration  are  State,  not 
county,  officers,  and  that  their  appointment  may  be  lawfully 
made  by  the  Governor;  (3)  that  the  system  of  election  laws, 
though  of  partial  or  limited  application,  is  not  vicious  class 
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legislation.  The  statute  construed  in  this  case  was  that  passed 
at  the  extra  session  of  1890.  The  subsequent  statutes,  which 
have  wrought  many  changes  and  some  confusion,  were  not  in- 
volved.    They  are  as  follows : 

Chapter  161  repeals  the  act  that  requires  two  ballot-boxes 
and  two  sets  of  election  officers  where  State  and  national  elec- 
tions occur  on  same  date.  This  repeal  proceeds  upon  the  the- 
ory that  the  law  should  cease  when  the  reason  for  it  has  ceased. 

Chapter  222  cures  some  palpable  defects  in  the  act  requiring 
payment  of  poll-tax  as  a  condition  to  the  exercise  of  the  elect- 
ive franchise.  As  evidence  of  his  payment  of  poll-tax,  the 
voter  is  required  to  produce  either  the  original  receipt  or  a 
duly  certified  copy  thereof,  or  to  make  and  file  affidavit  of  its 
loss.  Voters  are  declared  to  be  "  assessed  "  within  the  mean- 
ing of  the  law,  if  liable  for  poll-tax,  although  their  names  may 
not  appear  upon  the  assessor's  list.  It  is  declared  a  misde- 
meanor for  any  one  to  vote,  or  for  any  judge  of  election  to  per- 
mit any  one  to  vote,  in  violation  of  the  provisions  of  this  act. 

Chapter  223  amends  the  registration  act  passed  at  the  extra 
session  (1890).  It  has  been  the  subject  of  much  discussion  and 
diversity  of  opinion.  The  purpose  distinctly  stated  in  the  cap- 
tion is  to  "  extend  the  provisions"  of  the  original  act.  This 
declared  purpose  is  in  harmony  with  the  other  legislation  upon 
this  subject.  Nevertheless,  it  has  been  supposed  by  some  that 
this  statute  has  had  the  efiect  to  annul  the  act  whose  operation 
should  have  been  extended.  This  result  would  destroy  the  en- 
tire system  of  election  laws.  It  must  be  confessed  that  this 
amendatory  act  is  not  a  happy  performance,  either  in  its  con- 
ception or  execution.  What  extension  of  the  provisions  of 
the  original  act  was  contemplated  by  this  amendatory  act? 
The  obvious  purpose  of  this  act,  though  somewhat  obscured  by 
the  inadvertent  use  of  terms,  was  to  extend  the  original  act  in 
two  directions: 

(1)  The  original  act  applied  to  the  counties  of  70,000  inhab- 
itants or  more,  and  to  none  others.  It  was  intended  by  this  act 
to  make  the  registration  law  applicable  to  counties  of  50,000 
inhabitants  or  more.  But  the  amendatory  act  requires  50,000 
"  voting  population."  No  county  in  the  State  has  that  num- 
ber.    Doubtless  the  use  of  the  phrase  "  voting  population  "  was 
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inadvertent.  Possibly  this  phrase  might,  under  well-settled 
rules  of  construction,  be  rejected  altogether.  In  that  event, 
the  amendatory  act  would  be  effective.  But,  should  it  be  oth- 
erwise, it  can  hardly  be  conceived  that  the  court  would  permit 
this  palpable  lapsus  peniice  to  destroy  the  entire  system  of  elec- 
tion laws,  contrary  not  only  to  the  expressed  purpose  of  the 
act  itself,  but  to  the  oft  expressed  legislative  intent  upon  this 
subject,  and  contrary  to  the  provision  of  the  act  of  the  same 
date  contained  in  the  succeeding  chapter. 

(2)  In  another  respect  this  amendatory  act  sought  to  extend 
the  provisions  of  the  original  act.  The  latter  applied  to  all 
towns,  cities,  and  civil  districts  having  2,500  inhabitants,  out- 
side counties  of  70,000  inhabitants. 

The  amendatory  act,  proceeding  upon  the  mistaken  theory 
that  only  such  "  towns,  cities,  and  civil  districts,"  situated 
within  counties  of  70,000  inhabitants,  as  had  2,500  inhabitants 
w^ere  embraced  in  the  original  act,  undertook  to  remedy  this 
supposed  defect  by  making  the  application  of  the  registration 
laws  universal  in  the  counties  having  the  required  popula- 
tion. 

This  was  an  unnecessary  provision.  The  original  act  applied 
to  the  entire  county  if  it  had  the  requisite  population. 

Chapter  224,  like  the  last  chapter  (223),  amends  the  registra- 
tion law  pafesed  at  the  extra  session  (1890).  Its  first  section 
makes  the  registration  law  applicable  to  all  counties  having  a 
population  of  50,000  inhabitants,  and  thereby  effects  the  precise 
extension  of  the  registration  laws  intended  by  the  enactment 
of  the  preceding  chapter  (223).  If  there  be  conflict  between 
the  two  acts,  there  can  be  little  doubt  that  the  statute  which  is 
clearly  expressed,  and  is  in  harmony  with  the  history  and  the 
spirit  of  legislation  on  this  subject,  and  is  last  in  publication, 
will  prevail.  The  second  section  of  this  act  provides  for  ap- 
pointment of  judges  and  clerks  of  election — one  of  each  by  the 
commissioner  of  registration,  and  the  others  in  the  usual  way, 
but  from  the  two  political  parties. 

Chapter  225  amends  the  "  Dortch  law,"  making  it  applicable 
to  counties  of  50,000  inhabitants  or  over. 

Chapters  6  and  7  make  the  election  laws  applicable  to  city 
and  county  elections  for  issuance  of  improvement  bonds. 
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ii. — congressional  legislation. 

First  Session. 

Few  statutes  of  general  interest,  available  for  comment  in  an 
address  of  this  character,  are  found  among  those  passed  at  the 
first  eeasiou  of  the  Fifty-first  Congress.  The  statutes  of  most 
importance  passed  at  this  isesaion  are,  the  acts  admitting  Idaho 
and  Wyoming  as  States;  the  acts  iiKjreasing  the  pension  lists; 
the  anti-trust  law;  the  "silver  act;"  the  "tariii  act;"  and  the 
act  to  overcome  the  recent  decisions  of  the  Supreme  Court  in 
the  original  package  cases. 

The  act  providing  for  the  "  World's  Columbian  Exposition  " 
might  be  added  to  the  list  but  for  the  expressed  opinion  of  the 
Tennessee  Legislature  that  it  is  in  this  State  of  local  importance 
only,  and  a  suitable  subject  for  the  county  courts.  Nothing  will 
be  added  to  the  remarks  of  my  predecessor  upon  this  field  of 
comment.  His  judgment,  though  expressed  in  advance  of  the 
printing  of  the  record,  is  entirely,  satisfactory. 

Second  Session. 

The  statutes  of  general  interest  passed  at  the  second  session 
of  the  Fifty-first  Congress,  are  the  following:  The  act  making 
apportionment  of  representatives  in  Congress  among  the  States; 
the  act  increasing  the  salaries  of  the  district  judges  to  $5,000 
per  annum;  the  act  refunding  the  direct  tax;  the  act  establish- 
ing circuit  courts  of  appeals;  the  act  establishing  the  court  of 
private  land  claims;  the  act  regulating  immigration ;  and  the 
copyright  law.  Some  of  these  will  be  given  special  considera- 
tion. 

Immigration. 

The  statute  regulating  immigration  of  aliens  is  a  vigorous 
and  necessary  measure.  It  seems  adequate,  if  rigidly  enforced, 
to  repel  the  undesirable  classes  of  immigrants.  Events  of  re- 
cent date  have  vindicated  the  wisdom  of  this  legislation.  Our 
country,  the  boasted  asylum  of  the  oppressed,  has  well-nigh 
been  degraded  to  a  mere  receptacle  of  the  crime  and  igno- 
rance and  pauperism  of  Europe.  No  menace  to  the  safety  of 
the  republic  and  to  the  stability  of  our  free  institutions  has 
given  to  thoughtful  men  so  much  solicitude  as  the  presence  in 
our  midst  of  the  lawless  masses  who  left  their  native  land  for 
their  country's  good. 
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Copyright. 
The  benefits  of  copyright  are  extended  to  alien  and  non- 
resident authors,  inventors,  jmmI  dealers  upon  two  conditions : 
(1)  The  same  rights  must  be  extended  upon  same  teTm«  to  citi- 
zens of  this  country  by  the  laws  of  the  country  of  which  tlie 
alien  is  a  citizen  and  resident,  and  these  facts  must  be  deter- 
mined by  the  President  and  declared  by  his  proclamation.  (2) 
If  the  production  be  a  book,  or  of  that  character,  the  type  must 
be  set  in  the  United  States;  and  if  a  map,  chart,  etc.,  the  draw- 
ings in  stone  from  which  it  is  printed  must  be  executed  in  this 
country. 

CIRCUIT   COURT   OF    APPEALS. 

CONSTITITION    OF   Coi'RT. 

A  cii'cuit  court  of  appeals  is  created  for  each  judicial  circuit. 
It  consists  of  three  judges,  of  whom  two  constitute  a  quorum. 
In  creating  this  court  the  President  appoints  for  each  judicial 
circuit  an  additional  circuit  judge,  whose  duties,  powers,  and 
jurisdiction  are  identical  with  those  of  the  existing  circuit 
judges.  The  chief-justice,  or  associate  justice,  of  the  Supreme 
Court  assigned  to  the  circuit,  and  the  circuit  judges  within  the 
circuit,  compose  this  court;  but,  if  any  of  these  be  absent, 
district  judges  of  the  circuit  are  competent  to  sit,  but  not  to 
preside.  The  chief-justice,  or  associate  justice,  presides,  if 
present.  In  his  absence  the  senior  circuit  judge  presides.  All 
judges  are  incompetent  where  they  participated  in  the  trial  of 
the  case  below.  The  circuit  court  of  appeals  is  a  court  of 
record.  It  prescribes  the  form  and  style  of  its  seal,  and  the 
form  of  writs,  and  other  process  and  procedure.  It  has  authority 
to  make  rules  and  regulations  for  the  conduct  of  business.  Its 
practice  conforms  to  that  prescribed  by  statute  for  other  ap- 
pellate courts.  It  appoints  its  clerk  and  marshal.  These 
officers  receive  salaries.  Costs  and  fees  are  paid  into  {he 
treasury. 

Terms  of  Court. 

The  terms  of  these  courts  are  held  in  each  circuit  annually, 
as  follows:  First  circuit,  Boston ;  second  circuit,  New  York; 
third  circuit,  Philadelphia;  fourth  circuit,  Richmond;  fifth 
circuit,  New  Orleans;  sixth  circuit,  Cincinnati;  seventh  circuit, 
Chicago;   eighth  circuit,  St.  Louis;    ninth  circuit,  San  Fran- 
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CISCO ;  and  in  such  other  places  in  each  circuit  as  the  court  may 
from  time  to  time  designate.  The  first  term  was  set  on  the 
second  Monday  in  January,  1891,  and  after  that  the  court  fixes 
the  time  of  meeting. 

Jurisdiction  of  Court. 

The  circuit  court  of  appeals  is  not  invested  with  any  orig- 
inal jurisdiction.     It  has  no  jurisdiction  of  any  case  brought 
from  the  highest  court  of  a   State  for  review  of  its  decis- 
ion.    It  takes  no  jurisdiction  of  appeals  or  of  writs  of  error 
from  the   district  courts  or  from  the  existing  circuit  courts 
in  any  of  the  following  classes  of  cases,  viz. :     (1)  Whera  the 
jurisdiction  of  the  court  is  involved.     In  such  cases  the  juris- 
dictional question  alone  should  be  certified  to  the  Supreme 
Court.     (2)  Of  sentences  and  decrees  in  prize  cases.     (3)  Of 
cases  of  conviction  of  a  capital  or  otherwise  infamous  crime. 
(4)  Of  cases  that  involve  the  construction  or  application  of  the 
Constitution  of  the  United  States.     (5)  Of  cases  in  which  the 
constitutionality  of  any  law  of  the  United  States,  or  the  valid- 
ity or  construction  of  any  treaty  made  under  its  authority,  is 
drawn  in  question.     (6)  Of  cases  in  which  the  Constitution  or 
law  of  a  State  is  claimed  to  be  in  contravention  of  the  Consti- 
tution of  the  United  States.     In  all  cases  falling  within  any  of 
these  six  classes,  and  in  all  cases  brought  from  the   highest 
courts  of  the  States,  the  Supreme  Court  continues  to  exercise 
direct  and  exclusive  appellate  jurisdiction.     The  circuit  court 
of  appeals  is  invested  with  the  residue  of  appellate  jurisdic- 
tion of  the  Supreme  Court,  and  with  the  entire  appellate  juris- 
diction of   the   existing  circuit  courts.     It  may  also  review, 
upon  appeal,  the  interlocutory  decree  of  a  district  court  or  of 
an  existing  circuit  court  granting  or  continuing  an  injunction 
in  an  equity  cause  in  which,  upon  final  decree,  an  appeal  would 
lie:     This   court  has   no   other   source   of  jurisdiction.     Six 
months  are  allowed  after  entry  of  the  order,  judgment,  or  de- 
cree sought  to  be  reviewed  within  which  to  prosecute  appeal 
or  writ  of  error,  unless  a  shorter  limit  has  been  prescribed  in 
the  particular  case.     The  Territories  are  within  the  jurisdiction  . 
of  these  courts. 
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Judgments  and  Decrees  of  Court  of  Appeals. 

The  judgments  and  decrees  of  the  circuit  court  of  appeals 
are  final — (1)  where  the  Federal  jurisdiction  is  dependent  en- 
tirely upon  diverse  citizenship;  (2)  in  all  cases  arising  under 
the  patent  laws,  under  the  revenue  laws,  and  under  the  crimi- 
nal laws,  and  in  admiralty  cases.  In  all  others  than  the  enu- 
merated cases,  an  appeal  or  writ  of  error  lies,  as  a  matter  of 
right,  to  the  Supreme  Court  from  the  judgment  or  decree  of  the 
circuit  court  of  appeals,  if  the  matter  in  controversy  exceeds 
in  value  $1,000  besides  costs.  In  all  cases  arising  under  the 
patent  laws,  the  revenue  laws,  and  the  criminal  laws,  and  in  ad- 
miralty cases  the  circuit  court  of  appeals  may,  of  its  own  mo- 
tion, certify  to  the  Supreme  Court  for  its  review  and  determi- 
nation any  question  of  law  upon  which  instruction  is  desired. 
The  Supreme  Court  may,  by  certiorari  or  otherwise,  require  the 
circuit  court  of  appeals  to  certify  any  case  for  its  review  and 
determination.  Appeals  and  writs  of  error  must  be  taken  to 
the  Supreme  Court  within  one  year  after  entry  of  the  judgment, 
order,  or  decree  sought  to  be  reviewed. 

General  Remarks. 

This  statute,  designed  for  the  relief  of  the  Supreme  Court,  is 
of  special  interest  to  lawyers.  It  is  probable  that  the  circuit 
courts  will  derive  greater  benefits  from  its  operation  than  the 
Supreme  Court.  There  are  now  two  circuit  judges  where  there 
was  but  one.  The  business  of  the  circuit  courts,  it  is  believed, 
is  not  increased  in  like  proportion.  The  present  docket  of  the 
Supreme  Court,  consisting  of  1,229  cases — more  than  three  years' 
work — is  unaftected  by  this  statute.  It  has  been  doubted 
whether  the  statute  will  operate  to  diminish  the  business  of  the 
Supreme  Court.  The  increase  of  circuit  judges  is  not  favora- 
ble to  this  result.  There  are  few,  if  any,  cases  of  which  the 
Circuit  Court  of  Appeals  has  jurisdiction  that  may  not  in  some 
way  reach  the  Supreme  Court.  How  to  relieve  the  overcrowded 
dockets  of  courts  of  last  resort,  without  too  much  restricting 
the  right  of  appeal,  is  a  pressing  and  important  question. 

In  conclusion,  I  congratulate  the  members  of  this  Association 
upon  its  continued  prosperity.  It  may  be  that  the  past  year  has 
not  been  signalized  by  any  great  achievements.     It  may  be  that 
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the  earnest  and  faithful  efforts  put  forth  by  the  committees 
and  members  of  this  Association  have  not  been  rewarded  with 
immediate  results.  It  may  be  that  none  of  the  measures  pro- 
posed by  this  Association  have  been  shapen  and  crystallized  into 
law.  The  times  have  not  been  propitious  for  the  achievement 
of  such  results.  Special  interests  and  classes,  demanding  re- 
dress of  grievances,  have  had  the  ear  of  legislation.  The  past 
year  has  not  been  the  harvest  season  for  the  gathering  of 
ripened  sheaves,  but  a  time  for  the  sowing  of  seeds.  Wlio 
can  say  that  the  seeds  sown  have  not  fallen  upon  good  ground, 
and  that  they  will  not,  in  the  time  to  come,  bring  forth  abund- 
antly. Those  reforms  in  the  law  are  safest  which  are  effected 
by  slow  degrees  and  after  the  fullest  discussion.  To  prevent 
is  sometimes  better  wisdom  than  to  procure  the  passage  of  a 
statute.  "  To  labor  and  to  wait ''  is  the  lawyer's  earliest  and 
best  lesson. 
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Biographical  Sketch  of  Chief  Justice  Deaderick. 


Jambs  T.  Shields 


It  was  thought  by  many  that  the  submission  of  the  selection 
and  appointment  of  judicial  officers  to  popular  suffrage  would 
not  secure  the  fittest  men,  the  requisite  ability  and  learning,  and 
the  requisite  integrity  and  independence;  but  we  may  con- 
gratulate our  country  and  our  profession  that  the  court  of  last 
resort,  in  its  personnel^  has  not  yet  been  deteriorated  by  "  the 
qualified  voters  of  the  State,"  an  illustration  of  which  is  to  be 
found  in  the  life,  character,  and  public  services  of  him  who  is 
the  subject  of  this  brief  biographical  notice. 

Narrated  in  their  historical  sequence,  the  leading  incidents  of 
the  life  of  Chief  Justice  James  W.  Deaderick,  who  since  our 
last  meeting  has  departed  this  life,  were  as  follows:  He  was 
born  in  Jonesborough,  Washington  County,  State  of  Tennessee, 
on  November  28,  1812.  In  boyhood  he  had  the  benefit  of  most 
excellent  domestic,  mental,  and  moral  training.  His  collegiate 
studies  were,  first,  in  East  Tennessee  College,  at  Knoxville,  from 
which  institution  he  was  transferred  to  Centre  College,  at  Dan- 
ville, Ky.  On  November  8, 1832,  when  yet  in  his  minority,  and 
an  undergraduate,  he  was  married  to  Miss  Adeline  McDowell, 
who  was  a  daughter  of  Dr.  Ephraim  McDowell,  who  resided  at 
Danville,  and  who  enjoyed  great  eminence  in  his  profession. 
Some  time  in  the  year  1833  he  began  life  as  a  merchant  and 
farmer  at  Cheek's  Cross-roads,  in  Jefferson  County,  now  with- 
in the  territorial  limits  of  the  recently  erected  county  of  Ham- 
blen. Here  he  built  a  handsome  residence,  which  still  stands, 
an  interesting  and  venerable  pile,  recalling  to  the  memory  of 
the  few  of  his  contemporaries  who  still  live,  profuse  and  elegant 
hospitality  and  the  "various  sports  by  which  life  is  both 
sweetened  and  prolonged."  According  to  tradition  he  was 
more  distinguished  as  a  cultured  and  courtly  country  gentleman 
than  for  his  success  in  agriculture  and  merchandise.     Cheek's 
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Cross-roads  at  that  time  was  the  place  of  intersection  of  two 
great  thoroughfares,  and  had  something  more  than  mere  local 
consideration.  Mr.  Deaderick  was  during  many  years  its  post- 
master, an  official  of  some  importance  in  those  days. 

The  most  notable  event  in  the  life  of  Mr.  Deaderick  was  li\> 
residence  in  Iowa  among  the  Pottawottamies  as  Indian  agent, 
under  appointment  made  by  President  John  Tyler.  To  the  ac- 
ceptance of  this  office  he  was  doubtless  induced  by  the  stress  in 
his  pecuniary  affairs  that  then  existed;  but  the  duties  of  tlio 
office,  and  his  social  and  material  surroundings,  we  infer,  werv 
not  congenial.  Be  this  as  it  may,  happily  for  himself  and  his 
family,  and  fortunately  for  the  administration  of  justice  at  the 
bar  and  on  the  bench  of  his  native  State,  after  holding  this 
office  for  a  few  months  only,  he  resigned,  and,  returning  to 
Jonesborough,  began  a  course  of  legal  study.  Having  acquind 
sufficient  knowledge  of  the  law  in  the  opinion  of  two  eminent 
judges  then  on  the  bench — Seth  J.  W.  Luckey  and  the  great 
East  Tennessee  chancellor,  Thomas  L.  Williams — some  time  in 
the  year  1844  he  was  by  them  licensed  to  practice.  A  certificate 
of  good  moral  character  and  a  license  to  practice  law,  were 
then  at  loast  pinma  facie  evidence  of  personal  and  professional 
merit,  and  were  not  issued  and  signed  on  mere  application,  as 
a  matter  of  course. 

Mr.  Deaderick  was  not  an  office-seeker,  but  he  was  several 
times  called  by  the  people  to  the  discharge  of  the  functions  of 
political  and  public  station.  In  the  memorable  session  of  the 
General  Assembly  of  1851-52  he  was  in  the  Senate,  and  in  the 
presidential  election  of  1860  he  was  the  Bell  and  Everett  can- 
didate for  elector  in  the  first  congressional  district.  . 

At  the  first  election  of  judicial  officers  under  the  Constitution 
ordained  and  established  in  1870, he  was  chosen  one  of  the  judgi-.^ 
of  the  Supreme  Court  of  Tennessee.  On  the  death  of  Judge 
A.  O.  P.  Nicholson,  who  had  presided  over  the  court  as  chief 
justice  from  its  organization  with  signal  ability,  judicial  dis- 
cretion and  integrity,  Judge  Deaderick  was  at  once  placed  iu 
the  seat  vacated  by  this  lamented  death.  On  the  expiration  of 
the  term  for  which  he  had  been  elected  by  the  people,  they 
continued  him  in  office  for  another  term,  and  he  w^as  iigain 
"ccognized  by  his  associates  as  the  fittest  among  them  to  hold 
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the  most  exalted  position  in  the  judicial  department  of  the 
government.  At  the  expiration  of  his  second  term  he  was  far 
advanced  in  age.  He  did  not  desire  office  any  longer.  On 
October  8, 1890,  he  died  at  his  home,  on  the  place  where  he  was 
born,  and  where  during  the  greater  part  of  his  long  life  he  had 
lived,  and  there  he  is  buried. 

The  General  Assembly  of  which  Judge  Deaderick  was  a 
member  is  noted  in  the  annals  of  Tennessee  legislation.  It 
introduced  many  radical  changes  in  the  practice  of  both  the 
courts  of  common  law  and  of  chancery.  It  abolished  the  rule 
in  the  Shelly  case.  It  inaugurated  the  scheme  of  State  aid  in 
the  construction  of  railroads.  Judge  Deaderick  was  chairman 
of  the  senatorial  Committee  on  Internal  Improvements,  and, 
ardently  supporting  this  measure,  contributed  much  toward  its 
adoption.  It  has  been  the  prolific  parent  of  much  wrong,  of 
extensive  legislation  and  fierce  political  strife;  but  these  could 
not  be  foreseen,  and  it  must  be  recorded  that  the  aid  thus  given 
in  the  construction  of  our  railroads  has  been  a  most  efficient 
instrumentality  in  the  development  of  our  internal  resources 
and  social  interests. 

In  ante  bellum  politics  Judge  Deaderick  was  a  pronounced 
Whig,  and  his  prototype  in  statesmanship  was  Henry  Clay, 
w^hom  he  followed  in  his  dejected  political  life  until  the  star  of 
his  destiny  w^ent  down  to  rise  no  more. 

When  a  candidate  for  elector,  his  position  and  his  utterances 
were  characteristically  conservative.  He  was  for  the  assertion 
and  preservation  of  all  the  constitutional  rights  of  the  South- 
ern States ;  but  he  believed  this  would  be  accomplished  in  the 
Union,  and  he  was  opposed  to  secession.  He  saw  the  cloud 
with  sorrow  when  it  appeared  in  the  political  horizon,  but  when 
the  storm  of  war  burst  over  the  land,  he  yielded  his  allegiance 
to  the  newly-established  government  de  facto,  and  made  every 
contribution  within  his  power,  sending  his  numerous  sons  to 
the  field  of  battle,  for  the  consummation  of  a  permanent  dejure. 
The  struggle  between  the  States  elsewhere  had  the  character- 
istics of  war  between  two  independent  and  alien  powers,  but 
in  East  Tennessee  it  was  civil  war  with  all  the  horrors  of  such 
a  struggle,  its  internecine  quarrels  and  vindictive  reprisals. 
Through  these,  and  through  the  violence  in  the  country  which 
10 
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followed,  and  which  was  the  natural  result  of  the  cruel  war,  and 
through  the  avalanche  of  litigation  in  the  courts,  civil  and 
criminal,  that  overwhelmed  those  who  had  aided  or  sympa- 
thized with  the  cause  of  the  Confederate  States,  he  bore  him- 
self with  dignity,  fortitude,  and  dauntless  courage.  ^  In  the 
midst  of  these  trying  scenes  he  was  quiet  and  considerate,  and 
closed  his  eyes  to  "  the  little  ones  of  nature  "  acting  for  revenge 
and  retaliation. 

Judge  Deaderick's  career  as  a  lawyer  was  most  honorable 
and  very  successful.  When  he  came  to  the  bar  of  the  first 
judicial  circuit,  he  found  as  competitors  many  very  able  men  of 
long  experience.  The  judges  were  distinguished  for  their  abil- 
ity, learning,  moral  worth,  and  high  moral  standing-  None 
but  such  aspired  to  the  bench,  and  none  but  such  were  toler- 
ated. 

Judge  Deaderick,  when  he  commenced  the  study  of  the  law, 
was  well  read  in  the  English  classics,  which  was  an  accomplish- 
ment of  no  inconsiderable  value.  He  studied  law  as  a  science, 
and  endeavored  to  master  and  store  his  mind  with  its  funda- 
mental principles.  These  were  then  a  sine  qua  non  to  success. 
It  was  not  then  the  practice  of  lawyers  to  make  themselves 
{acquainted  with  particular  questions  only  as  they  arose  jpro  re 
nata.  He  was  not  a  great  advocate,  like  his  celebrated  con- 
temporary, John  Netherland,  but  he  argued  his  causes  with 
much  force.  He  did  not  practice  the  arts  of  the  dexterous 
practitioner;  did  not  foment  litigation;  did  not  seek  business 
by  dishonorable  means  and  solicitation. 

It  was  written  of  Judge  Deaderick  on  a  recent  mournful  oc- 
casion, that  "  on  the  judgment-seat  he  exhibited  great  judicial 
excellence."  He  was  a  patient  listener,  recognizing  that  coun- 
sel who  had  been  for  many  days  searching  the  books  for  all 
that  could  be  found  on  the  topic  in  hand,  and  who  had  labori- 
ously collected  and  collated  the  facts,  might  be  of  great  service 
in  reaching  a  correct  and  just  conclusion.  His  judgment  was 
sound  and  safe,  always  under  the  dominion  of  cautious  con- 
servatism. The  opinions  which  he  delivered  were  carefully 
written,  ably  reasoned,  and  expressed  in  clear  and  direct  lan- 
guage. With  him.  justice  was  the  great  interest  of  men  on 
earth,  and  he  measured  it  out  equal  and  exact  to  all  men.    He 
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wrote  no  line  that,  leaving  his  great  office,  he  could  wish  to 
blot.  Sixteen  years  he  wore  the  ermine,  and  when  he  put  it 
oft'  it  was  as  immaculate  as  when  he  put  it  on. 

The  personal  and  private  character  of  Judge  Deaderick  was 
no  less  excellent  than  his  public.  He  honored  "the  private 
station."  He  inherited  generations  of  good  name,  which  he 
transmitted  unimpaired  to  his  children.  He  met  with  reverses, 
he  was  exposed  to  temptation,  and  he  passed  through  crucial 
ordeals,  yet  he  never  hesitated,  never  faltered.  His  whole  pri- 
vate life  was  clean  and  pure.  No  dishonest,  dishonorable, 
immoral,  or  dastardly  act  was  ever  imputed  to  him.  He  dis- 
charged all  his  moral  duties  promptly  and  faithfully,  and  with 
the  courtesy  of  the  cultured  gentleman. 

The  old  lawyers  of  the  first  judicial  circuit  were  a  distin-v 
guished  and  noble  brotherhood.  Three  of  them  were  placed 
on  the  bench  of  the  court  of  last  resort,  because  of  their  quali- 
fication and  fitness.  Others  of  them  were  the  peers  of  any  bar 
in  the  State,  With  but  three  eminent  exceptions — ^^David  T. 
Patterson,  Joseph  B.  Heiskell,  and  Robert  M.  Barton — they 
liave  all  passed  away,  two  of  them  being  in  Gray  Cemetery. 
"  Each  in  his  narrow  cell  forever  laid.''  The  names  of  the 
others  have  been  transferred  from  the  roll  of  attorneys  to  the 
tombstones  in  the  church-yards  of  the  villages  of  the  circuit. 
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Religious  Unbelief  as  a  Disqualification  to  Giv 
Evidence  in  the  Courts. 


Jambs  M.  Greer. 


The  President  of  this  Association  has  requested  me  to  present 
a  paper  upon  the  religious  disqualification  of  witnesses.  My 
own  view  about  excluding  the  testimony  of  one  who  has  no 
faith  in  a  future  state  of  reward  or  punishment  is  pronounceii. 
That  any  words  from  me  expressive  of  that  view  can  enlighteu 
or  benefit  this  Association  I  may  be  permitted  to  doubt ;  bin 
the  thought  may  be  put  before  this  body,  and,  if  discussion 
ensues,  then  I  can  see  where  good  will  result. 

The  law,  in  order  that  it  may  keep  pace  with  the  march  of 
our  century,  must  needs  pull  down  much  that  it  has  erected, 
and  see  in  the  ruins  thus  made  only  rubbish  where  before  it 
beheld  a  stately  edifice.  A  block,  a  section,  or  a  side  of  the 
edifice  that  must  crumble  is  this  one  of  shutting  out  the  testi- 
mony of  a  witness  because  of  the  superstition  of  our  ancestors. 
An  anomaly,  an  absurdity,  is  presented  to  us  to-day,  coming 
down  through  the  ages,  when  we  force  the  judge  to  say  that  a 
person  appearing  before  him  can  tell  the  truth  sufliciently  to 
say  whether  he  has  faith,  but  cannot  tell  the  truth  sufliciently 
to  narrate  the  facts  which  his  senses  have  received.  We  will 
hold  in  one  breath  that  a  witness  must  be  credited  who  will  say 
to  us  that  he  believes  certain  dogmas,  or  that  he  does  not  be- 
lieve certain  dogmas;  and  in  the  next  breath  we  will  say  that, 
"  Having  implicitly  accepted  your  statement,  we  will  hear  you 
no  further."  If  this  is  logic,  it  is  a  logic  which  has  produced 
the  reductio  ad  absurdum. 

If  "the  common  experience  of  mankind"  has  shown  that  at 
any  time  in  the  world's  history  men  who  did  not  believe  in  a 
future  state  of  reward  or  punishment  were  truthful  men,  then, 
as  the  nature  of  man. has  undergone  no  change,  persons  of  such 
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disbelief  can  tell  the  truth  now.  If  it  can  be  shown  that  we  as 
a  people  accept  as  true  the  statements  of  such  disbelievers,  cer- 
tainly other  men  are  not  necessarily  false  witnesses  because  of 
such  disbelief.  All  of  us  know  that  the  ancients  had  no  faith 
in  a  reward  or  punishment  after  death,  or,  if  so,  the  faith  was 
too  vague  to  restrain  or  encourage;  and  yet,  throughout  Chris- 
tendom, throughout  civilization,  we  call  Herodotus,  Tacitus, 
Cjesar,  Xenophon,  Sallust,  and  hosts  of  others,  to  tell  us  the 
facts  about  which  they  speak.  We  weigh  their  evidence,  when 
given,  just  as  we  do  the  testimony  of  Froissart,  Guizot,  Robert- 
stone,  and  others.  Nay,  we  go  further,  and  call  Gibbon  and 
Hume  to  give  testimony.  Is  it  not  manifest,  therefore,  that 
the  little  two  by  six  rule  which  says  an  unbeliever  cannot  speak 
the  truth  is  itself  false?  The  individual  who  fills  the  bench 
may  be  convinced  by  the  words  and  writings  of  a  disbeliever, 
but  he  must  judicially  declare  that  such  a  person  is  unworthy 
of  belief.  Thus  the  law  holds  back  while  mankind  moves  for- 
ward to  the  broad  plain  of  toleration. 

The  question  first  came  before  our  Supreme  Court  in  1807, 
in  the  case  of  State  v.  Cooper,  The  opinion  was  delivered  by 
Justice  Overton;  and,  with  that  brevity  which  it  is  to  be 
regretted  has  disappeared,  the  court  aflBrms  the  proposition 
that  a  witness  who  does  not  believe  in  a  future  state  of  reward 
and  punishment  is  incompetent.  There  is  no  discussion  of  the 
religious  belief  underlying  the  legal  conclusion.  The  court 
contents  itself  with  merely  announcing  that  our  State  will  follow 
the  settled  English  precedent.     State  v.  Cooper,  2  Overton,  96. 

The  matter  is  again  before  the  court  in  1  Swan,  412,  Judge 
McKinney  delivering  the  opinion.  The  substance  of  this  opin- 
ion is  that  a  witness  who  has  expressed  a  disbelief  in  a  future 
state  of  reward  and  punishment,  who  will  also  say  that  he  be- 
lieves in  God  and  the  Bible,  is  competent.  The  language  of 
the  witness  was  that  he  "did  not  believe  in  a  state  of  future 
rewards  and  punishments  after  death,  and  that  the  only  punish- 
ment inflicted  for  wrongs  in  this  life  was  the  pangs  of  con- 
science. But  he  believed  in  the  existence  of  a  God.  He  also 
believed  the  Bible."  Judge  McKinney  says,  as  to  this  lan- 
guage: "The  statement  of  the  witness  as  respects  a  future 
state  of  rewards  and  punishments  is  neither  very  intelligible 
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nor  consistent.  As  we  understand  it,  however,  he  means  not 
to  disavow,  but,  on  the  contrary,  distinctly  to  affirm  his  belief 
in  such  a  future  state,  but  entertains  an  opinion  diflFerent  from 
many  persons  as  to  the  nature  of  the  punishment — an  opinion 
in  which  he  is  by  no  means  singular."  I  may  be  pardoned, 
perhaps,  when  I  say,  in  passing,  that,  if  there  is  an  inconsist- 
ency here,  it  is  in  the  language  of  the  opinion.  Clearly,  tlie 
learned  judge  was  seeking  to  evade  the  rule,  because  nothing 
could  be  more  distinct  than  the  witness'  statement  that  punish- 
ment ceased  with  death. 

The  next  time  that  the  matter  is  adjudicated  is  in  1  Head, 
125.  In  this  case  Judge  McKinney  again  delivers  the  opinion 
of  the  court.  There  is  nothing  noticeable  in  the  opinion  other 
than  the  holding — which  has  since  been  followed — that  the 
witness  himself  may  be  interrogated  as  to  his  belief,  and  his 
competency  thus  determined. 

The  opinion  by  Chief  Justice  Nicholson  in  2  Heiskell,  656, 
merely  affirms  this  1  Head  case,  and  repeats  the  holding  that 
the  witness  himself  is  to  be  the  judge  of  his  own  competency; 
or,  rather,  he  may  state  what  he  believes,  and  from  his  state- 
ment the  court  may  conclude  as  to  his  competency. 

The  last  decision  which  I  have  been  able  to  find  in  our  State 
is  by  Judge  Freeman,  in  5  Heiskell,  88.  There  the  court  holds 
that  it  is  error  to  ask  the  witness  himself  the  question  as  to 
what  is  his  religious  belief,  but  states  that  such  belief  may  be 
proven  by  declarations  made  by  the  witness  when  he  is  not  on 
the  stand.  We  travel,  it  seems,  therefore,  in  the  circle  that, 
while  it  is  error  to  let  the  witness  say  in  court  what  he  believes, 
it  is  not  error  to  prove  in  court  what  the  witness  said  out  of  it. 

Judge  Freeman  also  takes  occasion  to  very  severely  reflect 
upon  that  class  of  beings  who  are  wanting  in  Christian  faith. 
His  opinion  has  much  vigor  in  its  denunciation  of  these  creat- 
ures; and  his  own  conviction  seems  to  be  firm  that  a  want  of 
faith  is  synonymous  with  a  want  of  morality. 

It  is  not  intended  in  this  paper  to  offer  excuses  for  skepti- 
cism, or  to  enter  upon  any  religious  discussion.  I  wish  to  con- 
fine myself  to  the  point  that,  for  the  ends  of  justice,  it  is  well 
that  all  persons  not  convicted  of  certain  crimes  should  be  per- 
mitted to  testify,  leaving  to  the  jury  who  hears  them,  or  to  the 
court  empowered  to  pass  upon  the  facts,  what  weight  to  attach 
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to  the  evidence  given.  In  taking  the  position  that  this  should 
be  our  law,  I  am  in  harmony  with  the  progress  we  have  made 
in  the  last  fifty  years  in  this  direction.  It  has  been  only  a  brief 
period  of  time  since  parties  in  civil  actions  were  made  compe- 
tent witnesses.  Parties  in  criminal  suits  have  only  become 
competent  in  the  last  five  years.  The  tendency  is,  therefore, 
to  enlarge  the  class  of  those  who  may  testify.  We  have  now, 
as  a  condition  of  our  law,  that  the  professional  gambler,  en- 
gaged in  daily  law-breaking,  engaged  in  immoral  pursuits,  is  a 
competent  witness;  that  the  prostitute,  who  leads  a  life  of 
shame,  immorality,  and  law -breaking,  is  a  competent  witness; 
that  the  murderer,  convicted  upon  judicial  investigation,  is  a 
competent  witness ;  that  the  wife-beater,  who  strikes  down  the 
partner  of  his  joys  and  sorrows  in  a  brutal,  drunken  fit,  is  a 
competent  witness;  that  he  who  commits  treason  against  his 
country  is  a  competent  witness ;  and  that  many  others  of  im- 
moral nature  or  convicted  of  crimes,  are  competent  witnesses. 
And  yet,  he  who  has  the  honesty  to  take  upon  himself  the 
opprobrium  of  saying  that  he  does  not  believe  in  the  religion 
of  those  about  him,  and  thinks — bear  it  in  mind,  merely  con- 
jectures— that  there  is  not  a  state  of  future  reward  and  punish- 
ment, though  his  life  may  be  blameless,  his  conduct  upright,  is 
an  incompetent  witness  in  our  courts  of  justice.  His  may  have 
been  the  only  human  eye  that  saw  a  wrong;  his  the  only  human 
lips  to  tell  of  that  wrong,  and  thus  permit  society  to  right  it- 
self; and  yet,  because  our  ancestors  burned  women  for  witches, 
put  men  in  the  stocks  for  skepticism,  and — to  the  shame  of 
that  time  be  it  said — burned  at  the  stake  those  who  diff^ered 
with  them  about  theological  dogmas,  we  of  this  day  chain  the 
car  of  progress  to  the  temple  of  their  superstitious  precedent, 
and  hold  it  fast  bound. 

This  rule  of  exclusion  is  not  founded  on  the  religion  taught 
by  our  Saviour.  Not  in  his  life;  not  in  his  triumphant  and 
beautiful  death;  not  in  the  teachings  which  came  from  the  lips 
that  were  mortal  while  they  spoke  but  were  divine  in  what 
they  said,  do  we  find  the  bigoted  doctrine  that  the  courts  now 
uphold.  Neither  is  the  rule  founded  in  that  justice  which  man 
owes  to  his  fellow-man ;  nor  should  it  longer  receive  the  sanc- 
tion of  that  which  has  been  called  "  the  perfection  of  human 
reason." 
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Annual  Address;  Is  the  Trust  Dangerous? 


Horace  H.  Lurton. 


If  that  feature  of  utilitarian  advantage  most  characterizing 
a  people  or  an  age  be  fitly  regarded  as  designating  and  dis- 
tinguishing an  era,  then  this  should  be  denominated  the  "cor- 
porate age."  This  invention  of  the  wit  of  man  has  been  most 
clearly  and  accurately  defined  by  that  greatest  of  all  jurists, 
Chief  Justice  Marshall,  in  these  words :  "A  corporation  is  an 
artificial  being,  invisible,  intangible,  and  existing  only  in  con- 
templation of  law.  Being  the  mere  creature  of  law,  it  possesses 
only  those  properties  which  the  charter  of  its  creation  cohfers 
upon  it,  either  expressly  or  incidental  to  its  very  existence." 
Subsequently  he  added  that  "  the  great  object  of  an  incorpora- 
tion is  to  bestow  the  character  and  properties  of  individuality 
on  a  collective  and  changing  body  of  men." 

The  invention  of  private  corporations  has  been  attributed  by 
Sir  Wm.  Blackstone  to  Numa  Pompilius.  But  it  is  clear  from 
historical  investigation  that  the  idea  was  borrowed  by  the 
Romans  from  the  Greeks,  as  was  the  case  with  much  of  Roman 
literature,  philosophy,  and  art,  as  well  as  jurisprudence.  The 
powers  conferred  by  English  and  American  law  upon  these 
artificial  creations  bear  very  strong  resemblances  to  those  under 
the  civil  law.  In  the  department  of  corporation  law  the 
common  law  has  been  immensely  enriched  by  what  it  has 
borrowed  from  the  earlier  code.  The  corporation,  under  the 
civil  law,  rested  under  one  very  marked  disability,  differentiating 
it  from  the  modern  institution  in  this:  in  case  of  insolvency 
the  corporators  were  personally  liable  for  debts;  and  in  that 
respect  it  more  nearly  resembled  the  association  known  as  a 
co-partnership. 

The  technical  term  in  the  Roman  law  describing  this  legal 
entity  was  collegium  or  universitas,  from  whence  came  our  words 
college  and  university.     A  collegium  or  corpus,  under  that  law, 
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must  have  consisted  of  at  least  three  persons,  termed  corporati. 
Several  classes,  of  collegia  are  to  be  distinguished  under  the 
Koman  law,  corresponding  to  similar  divisions  under  modern 
law  :  (1)  Municipal  or  public  governing  bodies.  (2)  Religious 
societies.  (3)  Trading  associations  with  corporate  powers  and 
privileges. 

Down  to  a  very  late  date,  historically  speaking,  the  corpora- 
tions known  to  English  law  were  chiefly  municipal,  educa- 
tional, and  eleemosynary.  Prior  to  the  beginning  of  this  cent- 
ury, the  instances  of  strictly  private  business  incorporations,  as 
distinguished  from  those  having  some  public  function,  were  ex- 
ceedingly rare ;  and  until  a  period  within  the  memory  of  most  of 
us,  some  solemn,  distinct  act  of  legislative  power  was  necessary 
to  the  creation  of  any  kind  of  corporation.  The  manifest  con- 
venience of  the  power  of  acting  as  a  unit,  the  quality  of  im- 
mortality, and  the  non-liability  of  the  corporators  beyond  a 
fixed  proportion  of  the  capital,  has  led  to  the  most  wonderful 
facilities  for  the  speedy  and  cheap  organization  of  such  bodies, 
and  a  corresponding  increase  in  the  number  of  these  institu- 
tions. It  may  be  interesting  to  notice,  in  this  connection,  a 
few  facts  pertaining  to  the  history  of  corporations  for  private 
profit  in  this  State. 

The  first  corporations  for  profit  ever  created  by  this  State 
were  authorized  by  the  Legislature  of  1801.  The  first  charter 
granted  was  to  the  "  NoUichucky  River  Company,"  a  corpora- 
tion created  for  clearing  out  obstructions  and  improving  the 
navigation  of  the  Nollichucky  River.  The  capital  was  fixed 
at  $12,000,  in  shares  of  $10  each  ;  and  it  was  allowed  to  estab- 
lish three  "custom-houses"  at  difterent  points  for  the  purpose 
of  collecting  tolls.  Subsequent  legislation  indicates  that  tins 
company  was  never  organized,  the  tolls  from  the  "custom- 
houses" not  proving  suflicient  inducement. 

Four  days  later  a  charter  was  granted  to  the  "  Cumberland 
Turnpike  Company,"  for  the  purpose  of  improving  the  road 
over  the  Cumberland  Mountains.  This  act,  curiously  enough, 
empowered  the  Governor  to  "erect  and  incorporate,  under  his 
hand  and  scaly  any  number  of  persons  not  exceeding  five,  who 
shall  be  known  by  the  title  and  style  of  the  Cumberland  Turn- 
pike Company,"  etc.  The  doctrine  that  a  charter  was  a  con- 
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tract,  and  therefore  under  the  protection  of  the  Constitution 
of  the  United  States,  had  not  then  been  announced,  and  this 
forerunner  of  the  great  host  of  business  corporations  met  aL 
early  legislative  death;  for  in  1811  an  act  was  passed  requiring 
the  Governor  to  appoint  a  commissioner  to  take  possession  of 
the  road  made  by  this  company  and  keep  same  in  repair,  and 
collect  tolls  for  the  use  of  the  State.  The  contract  and  property 
rights  of  the  corporation  we;*e  summarily  disposed  of  by  tV;e 
seventh  section  of  the  act,  which  prohibited  it  from  takici: 
tolls  thereon,  and  made  it  an  indictable  misdemeanor  if  they 
should  so  attempt.  Evidently  the  theory  of  governmental  con- 
trol of  quasi  public  corporations  presented  no  difficulties  to  our 
sturdy  ancestors. 

In  1807  the  first  bank  was  chartered,  under  the  name  of  the 
Nashville  Bank.  This  charter  was  carefully  drawn,  and  con- 
tains the  feature  found  in  our  general  act  of  1875  concerning 
manufacturing  and  mining  companies — of  making  the  directors 
liable  for  all  debts  in  excess  of  capital. 

Between  1807  and  1831  a  few  turnpike;  bridge,  and  banking 
companies  were  authorized,  and  in  the  latter  year  a  charter 
WHS  granted  to  build  and  operate  a  hotel  in  the  city  of  Xash- 
ville,  under  the  style  of  the  "City  Hotel  Company."  Between 
that  date  and  the  enactment  of  our  Code  in  1858,  many  rail- 
road, banking,  and  turnpike  charters  were  granted,  but  there 
are  less  than  a  dozen  instances  of  pure  business  or  manufactur- 
ing charters.  Prior  to  1860,  though  the  number  of  iron- 
making  concerns  in  the  State  was  greater  than  at  any  time 
since,  though  the  product  was  smaller,  yet  they  w^ere  individual 
or  partnership  enterprises. 

In  1859  and  1860  some  mining  and  iron-making  establish 
ments  were  authorized,  but  these  charters  were  probably  never 
accepted,  inasmuch  as  the  share-holders  were  made  liable  pro 
rata  for  debts  after  exhaustion  of  corporate  property.  Between 
1865  and  the  adoption  of  the  new  Constitution  in  May,  1870, 
more  private  special  charters  were  granted  by  the  Tennessee 
Legislature  than  in  the  entire  previous  history  of  the  State. 
Many  of  these  granted  exclusive  privileges,  and  many  con- 
tained very  extraordinary  tax  exemptions.  Some  of  these 
charters  still  survive,  and  by  reason  of  special  privileges  are  of 
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immense  value.  As  is  well  known,  the  Constitution  of  1870 
prohibited  the  future  granting  of  special  charters,  and  required 
that  all  charters  thereafter  granted  should  be  under  general 
law.  In  1876  a  very  careful  and  comprehensive  act  was  passed 
providing  for  the  incorporation  of  all  classes  and  kinds  of  com- 
panies, the  powers  conferred  being  specifically  set  out.  This 
act,  with  its  amendments  and  extensions,  constitutes  the  only 
method  of  incorporation  now  in  force  in  this  State.  The  tend- 
ency of  all  forms  of  industry,  manufacturing  and  mercantile, 
to  obtain  letters  of  incorporation  has  increased  from  year  to 
year.  The  official  list  published  by  the  Secretary  of  State 
shows  that  within  the  last  decade  over  four  thousand  charters 
have  been  obtained  under  the  general  charter  act,  and  that  in 
1889  and  1890  over  one  thousand  two  hundred  were  granted. 
These  figures  show  that  more  charters  are  probably  granted 
now  in  one  year  than  in  the  seventy-five  years  preceding  the 
Constitution  of  1870.  A  large  proportion  of  these  new  com- 
panies represent  individual  or  partnership  enterprises  converted 
into  corporations.  The  same  startling  increase  in  the  number 
of  these  artificial  creations  is  to  be  observed  all  over  the  Union. 
The  statistics  as  to  this  increase  are,  however,  very  defective.  I 
am  indebted  to  Professor  Bemis,  of  the  Vanderbilt  University, 
for  a  table  drawn  from  State  census  of  Massachusetts  of  1875 
and  1885,  which  I  here  insert: 

Amount  of  capital  invested  in  partnerships  in  1885  .    .    .  $199,944,619 

Amount  invested  in  same  year  in  corporations 3001649,758 

Percent,  of  capital  in  firms  in  1875 49.12 

Per  cent,  of  capital  in  corporations  in   1875 50.88 

Per  cent,  in  firms  in   1885 39-94 

Per  cent,  in  corporations  in  1885 60.06 

These  figures  show  that  the  capital  engaged  in  corporations 
in  that  State  is  immensely  in  excess  of  that  in  partnerships, 
and  that  that  engaged  in  partnerships  is  steadily  and  rapidly 
diminishing,  while  the  per  cent,  engaged  in  corporations  is  as 
steadily  increasing.  The  same  eminent  statistician  estimates 
that  not  less  than  one-third,  and  probably  one-half,  of  the 
entire  wealth  of  the  United  States  is  to-day  owned  by  corpora- 
tions, including  such  quasi  public  corporations  as  railways,  etc. 
These  estimates  are  not  incredible,  when  we  consider  that  the 
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census  of  1890  will  probably  show  the  entire  wealth  of  the 
nation  to  be  in  the  neighborhodp  of  sixty  billions,  and  that  of 
this  the  railway  and  street-car  companies  alone  are  estimated 
to  represent  nine  billions,  or  nearly  one-sixth  of  the  whole.  If 
we  add  to  this  the  capital  invested  in  banks,  insurance  com- 
panies, gas  and  electric  light  companies,  steam-boat,  telegraph, 
ship,  and  canal  companies,  and  to  all  this  add  the  enormous 
capital  engaged  in  manufacturing  and  mercantile  corporations, 
we  are  ready  to  assent  to  the  estimate  which  places  one-half  of 
the  entire  wealth  of  the  Republic  in  the  hands  of  corporations 
and  under  the  protection  of  charters.  These  facts  should 
awaken  inquiry  as  to  the  economical,  social,  and  political  re- 
sults to  be  apprehended  from  the  concentration  of  so  vast  a 
power  in  the  dead  hands  of  these  legal  creations. 

Thi3  tendency  of  energy  and  effort  and  capital  to  concentra- 
tion is  in  accordance  with  what  is  said  to  be  the  necessities  of 
the  business  world.  The  sturdy  qualities  of  independence  and 
self-reliance  developed  by  the  individualism  and  personal  re- 
sponsibility of  the  old  methods  of  industry,  have  not  been  able 
to  hold  up  the  small  manufacturer  or  small  dealer  as  against 
the  greater  advantages  of  the  large  operator.  The  fierce  and 
merciless  competition  of  modern  business  methods  has  forced 
the  small  operators  to  combine  their  efforts  and  capital,  or  seek 
aid  from  the  mere  investor,  and  thus  the  growth  and  increase 
of  corporations  have  been  brought  about.  To  attract  capital 
into  all  forms  of  development  and  industry  has  been  the  recog- 
nized necessity  of  every  conmiunity,  and  the  leaders  of  all  the 
forces  which  make  up  modern  progress  have  demanded  helpful 
legislation,  inviting  and  protecting  the  capital  necessary  to 
secure  the  cheaper  and  newer  methods  of  production.  If  the 
legislation  of  Tennessee  had  been  such  as  to  fasten  individual 
liability  upon  corporate  share-holders,  the  effect  would  proba- 
bly have  been  to  drive  capital  to  other  States  where  the  induce- 
ments for  investment  were  more  inviting.  This  view  of  the 
situation  has  led  the  law-makers  of  this  State  to  adopt  the 
policy  of  non-liability  beyond  the  stock  subscribed,  and  to  ex- 
tend every  reasonable  facility  for  obtaining, letters  of  incorpo- 
ration, even  though  they  thereby  opened  wide  the  door  to 
many  contingent  evils.     It  would  seem,  looking  over  the  whole 
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situation,  that  no  other  course  was  open  to  us,  unless  we  were 
willing  to  drop  behind  in  the  race  for  industrial  supremacy. 

I  must  here  pause  to  express  my  regret  and  apprehensions  at 
this  steady  substitution  of  these  impersonal  legal  conceptions, 
in  strictly  business  enterprises,  for  the  old  individuality,  the 
living,  breathing  personality  of  the  older  and  simpler  methods. 
To  keep  our  place  in  the  fierce  competition  of  modern  busi- 
ness, it  may  have  been  necessary  to  substitute  these  business 
machines  for  the  personal  identity  and  responsibility  of  the  old 
ways.  Sentiment  has  no  place  in  such  a  paper,  and  still  less, 
Tve  are  told,  in  matters  of  business;  yet  I  cannot  but  feel  that 
in  this  exchange  of  the  personal  for  the  impersonal,  it  has  been 
an  exchange  of  warm  human  flesh  for  the  cold  iron  of  a  restless 
machine;  and  that  something  is  going  out  of  the  old  life  which 
added  to  its  charm  and  contributed  to  its  independence,  and 
counted  for  much  in  the  sum  of  human  happiness.  Whether 
it  be  for  good  or  for  evil,  the  corporation  is  with  us,  and  with 
us  to  stay ;  and  nothing  remains  for  us  but  to  so  deal  with  them 
as  to  realize  the  greatest  amount  of  benefit  and  the  least  injury 
to  the  public  welfare. 

This  aggregating  tendency  of  the  productive  and  industrial 
forces  of  society,  already  noticed  as  largely  accounting  for  the 
rapid  multiplication  of  corporations,  has  further  developed 
itself  among  these  corporations  in  a  movement  which  has  lately 
attracted  wide  attention  and  excited  grave  apprehension.  This 
movement,  for  the  most  part,  has  its  basis  in  the  eftbrt  to  avoid 
the  efilects  and  consequences  of  free  and  fair  competition,  and 
has  led  to  the  making  of  combinations,  contracts,  and  agree- 
ments in  restraint  of  trade,  popularly  and  generally  designated 
as  "  trusts."  These  combinations  are  by  no  means  limited  to 
corporations,  yet  by  far  the  greater  number  are  among  corpo- 
rations, and  the  greatest  evils  apprehended  arise  from  these 
agreements  among  these  institutions.  The  term  "trust"  is 
sometimes  inapplicable  to  the  business  schemes  now  to  be  con- 
sidered, because  many  of  these  contracts  in  restraint  of  trade 
have  in  them  no  element  of  a  technical  trust.  A  trust  is  in 
itself  a  colorless  term,  and  of  itself  indicates  nothing  hurtful 
or  illegal.  The  end  to  be  accomplished  must  be  ascertained 
before  we  can  say  that  any  trust  is  either  illegal,  legislation  ex- 
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eluded,  or  injurious  to  the  public  welfare.     The  devices  whici. 
of  late  have  come  to  be  popularly  designated  as  trusts  present 
varying  legal  features.     The  wit,  ingenuity,  and  learning  of  the 
best   lawyers  of  the  land  has  been  exercised,  with    varying 
degrees  of  success,  to  devise  such  contractual  relations  betweer 
independent  and  competing  industries  as  would  minimize  the 
effects  of  competition,  and  at  the  same  time  stand  the  tests  of 
the  law.     In    perhaps   a  majority  of  cases  the  arrangement 
takes  the  form  of  a  technical  trust,  as  where  the  legal  title  of 
the  independent  producing  plants  has  been  conveyed    to   the 
Si^me  grantees  in  trust  to  be  operated  for  the  common  use ;  or 
where  the  shares  of  stock  in  the  several  agreeing  corporation? 
are  assigned  to  a  board  of  trustees,  who  thus  through  the  stock 
obtain  control  of  each  establishment,  and  manage  same  for  tht- 
common  benefit  of  all  concerned,  earnings  and  losses  of  each 
being  pooled.     In  the  case  last  put  the  trustees  issue  certifieat<-? 
to  each  contributing  corporation  in  proportion  to  the  agreed 
value  of  each  plant;  and  these,  in  turn,  are  distributed  among 
the  share-holders  in  proportion  to  their  several  holdings.     Some- 
times a  mere  contract  is  entered  into  for  the  regulation  of  pn)- 
duction,  wages,  and  prices  of  the  product.     Again,  and  quite  a 
common  method,  all  sales  are  made  through  an  agreed  agency 
at  an  agreed  price,  the  production  being  limited  by  a  further 
agreement.     In  other  instances  the  consumers  to  be  supplieii 
from  a  producing  center  will  be  parceled  out  among  the  rival 
establishments,  each  agreeing  to  sell  at  an  agreed  price,  ami 
only  in  the  district  assigned  him.     The  same  result  has  been 
reached  in  some  cases  by  the  purchase,  out  and  out,  by  one  cor- 
poration of  a  controlling  interest  in  the  stock  of  rival  concerns, 
thus  obtaining  control  of  production  and  prices. 

The  legality  and  the  economic  soundness  of  the  busines.^ 
principles  upon  which  these  trusts  rest,  have  been  boldly  and 
ably  defended  by  a  most  distinguished  jurist,  Professor  Dwight, 
late  the  dean  of  the  law-school  of  Columbia  College,  in  an 
article  in  the  Political  Science  Quarterly  for  December,  1888. 
This  distinguished  gentleman  thus  sums  up  his  co;iclasion8  a*: 
to  the  law  by  saying: 

"  The  old  rules  of  the  common  law  declaring  a  contract  made 
in  general  restraint  of  trade  to  be  void  as  between  the  parties, 
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were  based  oii  erroneous  views  of  political  economy,  have  prac- 
tically disappeared  in  great  trade  centers — e.  y.,  in  England  and 
New  York — and  are  likely  to  be  much  modified  elsewhere. 
The  prevailing  view  in  leading  courts  as  well  as  in  scientific 
circles  is  that  the  utmost  freedom  should  be  left  to  producers 
and  traders  in  making  contracts  of  a  reasonable  nature  (as  be- 
tween the  parties)  concerning  trade  and  commerce,  even  where 
the  object  of  the  contract  is  to  prevent  competition  between 
the  parties  to  it." 

After  reaching  these  conclusions,  the  writer  proceeds  to  ap- 
ply them  to  the  case  presented  by  the  gigantic  trust  which  had 
been  entered  into  by  practically  all  of  the  sugar  refineries  in 
the  United  States,  whereby  the  management  of  their  plants 
had  been  transferred  to  trustees  representing  the  several  cor- 
porations, to  be  operated  for  the  joint  benefit  of  all.  The  ob- 
jects of  this  arrangement,  as  stated  on  the  face  ©f  the  contract, 
were  these : 

"  (1)  To  promote  economy  of  administration  and  to  reduce  the 
cost  of  refining,  thus  enabling  the  price  of  sugar  to  be  kept  as 
low  as  is  consistent  with  a  reasonable  profit.  (2)  To  give  to 
each  refinery  the  benefit  of  all  appliances  and  processes  known 
or  used  by  the  others  and  useful  to  improve  the  quality  and 
diminish  the  cost  of  refined  sugar.  (3)  To  furnish  protection 
against  unlawful  combinations  of  labor.  (4)  To  protect  against 
inducements  to  lower  the  standard  of  refined  sugar.  (5)  Gen- 
erally, to  promote  the  interests  of  the  parties  hereto  in  all  law- 
ful and  suitable  ways." 

"It  will  be  assumed,"  says  the  writer, '^without  discussion, 
that  the  objects  to  be  accomplished  by  the  arrangement  are 
truly  set  forth  in  the  deed,  and  that  they  are  in  all  respects 
lawful  objects  to  be  pursued,  and  that  the  only  inquiry  is 
whether  proper  and  lawful  means  have  been  resorted  to  by  the 
various  parties  who  have  signed  the  deed."  His  conclusions 
as  to  the  legality  of  the  means  adopted  were  these :  (1)  "  That 
the  corporations  in  which  the  share-holders  have  stock  were  not 
parties  in  any  form  whatever  to  the  trust,  as  between  the  stock- 
holders and  the  committee."  (2)  That  the  trust  agreement  was 
one  solely  between  the  committee  and  the  several  share-holders 
of  the  several  corporations.     (3)  That  the  effect  was  to  create 
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a  great  partnership  between  the  share-holders  severally,  where- 
by prices  were  .regulated,  and  imposing  obligations  upon  all 
the  members  not  to  interfere  with  its  regulation  by  the  com- 
mittee; and  that  agreements  between  partners  that  prohibit 
them  severally  from  entering  into  competition  with  the  partner- 
ship are  valid. 

If  such  a  combination  as  the  one  thus  vindicated  upon  pub- 
lic and  legal  grounds  is  valid,  and  is  to  be  treated  as  based  upon 
sound  principles  of  political  economy,  then  it  would  be  diffi- 
cult to  conceive  of  a  contract  in  restraint  of  trade  which  would 
not  be  so  reasonable  as  to  be  within  what  he  deems  modern 
scientific  opinion  as  to  public  policy,  and  entitled  to  the  pro- 
tection of  the  courts  as  an  agreement  not  injurious  to  trade 
and  commerce  or  aftecting  hurtfuUy  the  public  interests. 

If  the  views  of  this  writer  be  sound,  then  political  economy 
must  be  rewritten  and  legal  opinion  revolutionized,  for  the 
learned  writer  follows  up  his  conclusions  by  maintaining  that 
solemn  acts  of  legislation  prohibiting  "trusts,"  combinations, 
and  agreements  such  as  that  he  defends,  are  void  and  uncon- 
stitutional, as  in  conflict  with  the  ordinary  constitutional  pro- 
visions which  declare  that  a  person  is  not  to  be  "deprived  of 
life,  liberty,  or  property  without  due  process  of  law."  Such 
views,  coming  from  so  able  and  disinterested  a  source,  deserve 
our  careful  consideration.  If  they  are  unsound,  they  deserve 
temperate  answer,  lest  the  weight  attached  to  so  great  a  name 
shall  mislead  and  induce  hurtful  experiments  in  the  line  of 
the  trust  he  so  boldly  defends. 

The  fundamental  proposition  contained  in  this  argument  is, 
that  the  common  law  decisions  adverse  to  contracts  in  restraint 
of  trade  were  based  upon  some  theory  of  political  economy 
which  cannot  now  be  supported;  that  freedom  of  trade  and 
liberty  of  contract  require  the  recognition  of  some  new  theory, 
not  very  distinctly  stated,  and  the  overthrow  of  the  decisions 
relied  upon  by  those  who  regard  such  trusts  and  combinations 
as  illegal. 

Many  of  the  early  common  law  decisions  were  upon  a  state 
of  society  and  a  condition  of  things  not  now  existing.  The 
underlying  principle,  however,  running  through  all  of  them 
was  this :  that  contracts  in  restraint  of  trade  were  valid,  if  upon 
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a  consideration  and  reasonable.  The  test  of  unreasonableness 
was  found  in  the  inquiry  as  to  whether  the  'public  interest  was 
injuriously  affected.  If  the  public  welfare  was  not  involved, 
they  were  reasonable  and  valid.  This  principle  is  to  be  found  in 
the  fine  analysis  made  by  Parker,  C.  J.,  in  the  leading  and  an- 
cient case  of  Mitchell  v.  Reynolds^  1  P.  Williams,  181,  a  case  from 
which  the  rules  upon  this  subject  have  been  drawn  by  all 
jurists.  His  reasoning,  condensed,  was  this:  That  a  contract 
in  general  restraint  of  trade  was  void:  (1)  Because  it  was  un- 
reasonable in  depriving  the  obligor  of  his  means  of  livelihood 
without  benefiting  the  obligee;  for,  said  the  chief  justice, 
"what  does  it  signify  to  a  tradesman  in  London  what  another 
in  New  Castle  may  do?"  (2)  The  ^effect  was  injurious  to  the 
public,  for  it  operated  to  deprive  the  public  of  a  useful  mem- 
ber, and  all  such  arrangements  tended  to  abuse;  for,  said  the 
judge,  "  the  corporations  are  perpetually  laboring  for  exclusive 
advantages;"  and  see  Gihbs  v.  Gas  Company^  130  U.  S.,  396; 
and  Harvard  Law  Review,  October,  1890.  At  the  common  law, 
to  buy  provisions  to  sell  again  on  the  same  market  at  an  en- 
hanced price  was  a  misdemeanor,  called  "regrating."  So,  one 
who  bought  provisions  before  reaching  the  market  with  a  view 
of  raising  the  price  was  called  a  "  forestaller,"  and  was  guilty 
of  a  misdemeanor.  Rtx  v.  Waddington,  1  East,  143;  Rex  v. 
Rusby,  Peake's  Nisi  Prius  Cases,  189.  These  decisions  would 
not  now  be  followed  on  their  facts.  The  condition  of  Britain 
with  reference  to  rapid  communication  and  cheap  transporta- 
tion made  each  locality  dependent  upon  its  local  market  for 
the  necessities  of  life.  The  forestaller  and  regrater,  in  seeking 
to  speculate  on  so  limited  a  market  in  the  necessities  of  life,  was, 
under  the  circumstances,  interfering  with  the  public  welfare. 
This  is  the  principle  to  be  drawn,  from  these  cases.  The  great 
Chancellor  Kent  adopted  for  his  guidance  in  the  use  of  cases 
the  rule  which  had  been  announced  by  that  great  common  law 
judge.  Lord  Kenyon,  which  was,  that  "  the  use  of  cases  is  to 
establish  principle;  and  if  the  cases  decide  different  from  the 
principles,  I  must  follow  the  principles,  not  the  decisions."  3 
John.  Ch.  Rep.,  254. 

"Cases  must  be  judged  according  to  their  circumstances," 
said  Mr.  Justice  Bradley  in  Oregon  Steam  Navigation  Company 
11 
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V.  WinSory  20  Wall.,  68,  ''and  can  only  be  rightly  judged  when 
the  reason  and  grounds  of  the  rule  are  carefully  considered." 
If  we  judge  these  common  law  decisions  thus,  and  ascertain 
the  reason  and  ground  of  the  judgment,  we  shall  find  this  to 
be:  that  acts  and  contracts  were  adjudged  to  be  illegal  if  tbeir 
necessary  effect,  under  the  circumstances  of  the  times  and  situ- 
ation, was  to  injuriously  affect  the  public  welfare. 

I  have  said  that  the  same  facts  which  were  sufficient  at  the 
common  law  to  make  out  a  case  of  forestalling  might  not  now, 
under  new  conditions  of  commerce  and  production,  amount  to 
the  common  law  offense,  yet  the  modern  scheme  known  as  a 
"  corner"  finds  itp  prototype  in  the  old  forestaller,  and  the  same 
underlying  principles  of  public  policy  which  led  to  the  condem- 
nation of  the  one  are  equally  applicable  when  w'e  come  to  deal 
with  the  contracts  of  the  other.  Modern  decisions  almost 
unifofmly  hold  that  contracts  for  the  purpose  of  creating  a 
"corner,"  and  thus  unnaturally  enhancing  the  price  of  a  com- 
modity, are  an  illegal  restraint  of  trade,  and  therefore  void. 
Samuel  V,  Oiirer,  130  111.,  130;  Raymond  v.  Leavitty  46  Mich., 
447;  Sampson  v.  Shaw,  101  Mass.,  145;  Wright  v.  CrabbSy  78 
Ind,,  4S7 ;  Kounts  v.  Kirkpatrick,  72  Penn.  St.,  431. 

In  the  absence  of  express  legislation,  all  agreements  intended 
to  defeat  competition  between  the  parties,  would  not  be  void. 
The  agreement  or  act  must  involve,  as  a  necessary  result,  tbe 
public  welfare  in  some  degree.  What  acts  and  contracts,  in 
the  absence  of  distinct  legislative  declaration,  are  injurious  to 
the  public  welfare  is  most  often  a  question  of  fact,  dependent 
upon  the  facts  and  circumstances  of  each  case.  That  trade  and 
commerce  shall  not  be  monopolized  is  a  fixed  principle  of  polit- 
ical economy,  imbedded  in  the  common  law  and  anchored  in  the 
Constitution  of  this  and  most  other  States.  That  agreements 
and  contracts  in  such  general  restraint  of  trade  as  to  necessa- 
rily operate  to  control  the  market,  or  substantially  control  it, 
are  injurious  to  the  public  welfare,  is  too  obvious  to  need  tbe 
support  of  argument.  That  such  contracts  tend  to  raonopoh' 
is  axiomatic. 

The  defense  of  the  sugar  trust  is  not  rested  upon  the  ground 
that  fair  and  free  competition  is  not  desirable  and  required  by 
every  system  of  political  economy,  but  upon  the  ground  that 
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the  agreement  only  tends  to  diminish  cost  of  produclion  and 
prevent  injurious  overproduction,  and  that  its  purpose  was  not 
to  control  the  market  or  prevent  competition.  The  author  of 
the  defense  concludes  by  saying  that  'J  trusts,  as  a  rule,  are  not 
dangerous.  They  cannot  overcome  the  law  of  supply  and  de- 
mand, nor  the  resistless  power  of  unlimited  competition." 

But  suppose  it  had  been  declared  on  the  face  of  the  agree- 
ment between  the  sugar  refining  companies  that  the  purpose 
was  to  suppress  competition,  control  the  market,  and  enhance 
prices,  what  then  would  the  writer  have  to  say  concerning  the 
efficiency  of  the  means  adopted  to  bring  about  those  ends? 
The  purpose  to  suppress  competition  and  control  the  market 
and  enhance  prices  is  not  avowed  on  the  face  of  the  agreement, 
but  it  lurks  linder  the  fifth  clause  in  the  ostentatious  declara- 
tion of  objects.  If  we  look  to  the  subject-matter  of  that  agree- 
ment, and  the  circumstances  surrounding  the  parties,  we  cannot 
fail  to  read  between  the  lines  that  the  primary  object  in  view 
was  the  control  of  the  market.  The  means  adopted  were  just 
such  as  owe  "would  adopt  who  had  such  a  purpose.  Foreign 
competition  was  avoided  up  to  a  certain  point  by  the  necessary 
eftect  of  a  taritt-tax  upon  refined  sugar.  The  prices  of  the  raw 
material  would  be  efl:ected  to  some  extent  by  the  withdrawal  of 
otlier  refineries  from  the  market.  The  eftect  of  the  contract  was 
to  place  the  market  under  the  substantial  control  of  this  trust. 
The  crushing  eftect  of  massing  so  enormous  a  capital  under  one 
management  was  likely  to  enable  it  to  exclude  for  an  indefinite 
time  any  substantial  opposition  within  the  territory  it  chose  to 
control.  Having  the  power  to  control  the  market,  it  is  folly  to 
say  that  the  consumer  would  get  the  benefit  of  cheapened  pro- 
duction. To  say  otherwise  would  be  to  ignore  that  selfishness 
which  the  law  takes  account  of  as  an  ever-present  principle  of 
human  conduct.  That  it  would  not  use  the  power  to  enhance 
prices  and  suppress  new  enterprises,  is  to  say  that  this,  the  last 
and  most  powerful  conception  of  human  wit,  had  been  devised 
solely  to  reduce  expense  of  management,  and  that  this  wonder- 
ful combination  will  be  above  all  the  motives  and  impulses 
which  operate  upon  the  best  of  human  kind.  When  the  Su- 
preme Court  of  New  York,  one  year  after  the  writer  had  so 
complacently  assumed  that  the  objects  and  purposes  of  this 
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trust  were  fully  and  truly  stated,  came  to  pass  upon  the  same 
agreement,  they  held  that  the  effect  of  the  agreement  was  such 
as  to  secure  the  substantial  control  of  the  market;  and  that  it 
was  a  fair  and  just  inference  to  assume  "that  the  contract  is  to 
be  used  to  avoid  competition  and  enhance  prices,  and  in  that 
manner,  as  it  is  the  ordinary  expedient  for  that  end,  promote 
the  interest  and  add  to  the  profits  of  the  associates."  People 
V.  North  River  Sugar  Refining  Company. 

At  the  November  term,  1888,  upon  appeal,  the  judgment  dis- 
solving corporations  entering  into  this  trust  was  affirmed,  but 
upon  the  ground  that  corporations  were  without  power  to  enter 
into  the  relation  of  partners,  the  legality  of  the  combination 
in  other  respects  not  being  decided.  People  v.  Sugar  Refining 
Company,  121  N.  Y.,  582. 

That  the  welfare  and  prosperity  of  a  people  will  be  best  ad- 
vanced when  its  productive  forces  are  under  the  control  of 
many  small  and  independent  producers  instead  of  being  con- 
centrated within  a  few  powerful  establishments,  is  a  most  thor- 
oughly accepted  principle  of  political  economy.  Th.atthe  pub- 
lic interest  will  best  be  promoted  by  fair  competition  and  a 
free  market,  is  the  concurrent  judgment  of  every  disinterested 
thinker.  That  monopoly  will  lead  to  extortion,  and  is  incon- 
sistent with  the  theory  of  a  free  people  and  a  free  State,  is  in 
accordance  with  the  convictions  of  every  patriot.  That  the 
power  to  substantially  control  production  and  prices  will  lead  to 
extortion  and  monopoly,  seem  to  me  self-evident  propositions. 

The  leading  courts  of  both  England  and  America  have  not 
been  slow  in  the  discovery  and  announcement  of  legal  princi- 
ples by  which  hurtful  combinations  of  corporations  and  indi- 
viduals may  be  prevented.  The  decisions  may  be  divided  into 
two  classes,  and  in  this  order  I  will  briefly  consider  a  few  of 
them:  (1)  Those  which  attack  the  combination  upon  the 
ground  that  the  object  sought  is  illegal.  (2)  Those  which 
attack  the  means  usually  adopted  to  secure  combined  action. 

First. — The  legal  history  of  the  trust  may  be  said  to  begin 
with  the  decision  by  that  great  master  of  equity,  Lord  Eldon, 
in  the  case  of  Cousins  v.  Smith,  decided  in  1807,  and  reported 
in  18  Vesey,  541.  As  a  sample  of  the  rough  usage  that  this 
forerunner  of  the  "trust"  received  when  its  claims  to  legality 
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were  first  presented,  the  ease  is  worthy  of  a  fuller  statement 
than  will  be  given  others.  The  combination  was  among  the 
wholesale  grocers  of  London.  Its  purpose  was  to  control  and 
fix  prices  upon  imported  fruits.  The  constituents  acted  through 
a  committee  of  their  number,  called  the  "Fruit  Club.*'  The 
duty  of  this  committee  was  to  buy  up  the  cargoes  of  fruit  as 
they  arrived  and  supply  the  general  trade,  retaining  a  profit  for 
their  trouble.  The  bill  alleged  that  this  committee,  in  order  to 
secure  the  entire  control  of  this  trade,  would  buy  up  importa- 
tions at  low  prices  and  sell  again  to  those  in  the  club  and  others 
at  very  advanced  prices,  refusing  to  sell  again  to  any  dealer 
who  should  refuse  to  make  an  ofter  to  them,  and  that  they  had 
thereby  obtained  control  of  the  market.  Complainants  being 
unable  to  buy  in  open  market  in  such  quantities  as  they  wished, 
had  entered  into  an  agreement  with  the  club  not  to  compete 
with  them  in  the  purchase  of  certain  cargoes,  provided  the 
club  would  sell  to  them  one-fourth  the  cargo  at  cost.  Under 
this  contract  the  fruit  desired  by  complainants  had  been  deliv- 
ered, but  when  the  bill  was  presented  the  defendants  repudi- 
ated the  contract,  and  added  to  the  cost  a  large  profit,  and  had 
sued  at  law  for  this  price  thus  arbitrarily  fixed.  The  bill 
sought  a  discovery  as  to  the  actual  cost  and  injunction.  The 
defendants  demurred  to  the  bill,  upon  the  ground  that  the  con- 
tract set  up  was  illegal  and  not,  therefore,  such  as  a  court  of 
equity  would  aid.  The  demurrer  was  sustained  and  the  bill 
dismissed,  the  Lord  Chancellor  saying  "  that  the  effect  of  the 
contract  set  out  was  that  all  persons  dealing  in  this  article 
are  compelled  to  buy  upon  the  terms  dictated  by  this  commit- 
tee, having  the  means  of  buying  up  all  the  fruit  imported  from 
all  parts  of  the  world ;"  and  holding  this  language,  that  "  those 
who  do  not  buy  from  them  exclusively  shall  not  have  any 
supply.  This  is  not  according  to  the  legal  definition  of  the 
term,  forestalling,  much  less  regrating,  still  less  monopolizing; 
but  in  the  consideration  of  a  court  of  equity  it  contains  the 
mischief  of  all  three.  First,  there  is  a  conspiracy  against  the 
vendors;  next,  a  conspiracy  against  the  world  at  large,  ena- 
bling those  persons  to  buy  at  any  price  they  may  think  proper; 
and  then  it  is  true  they  can,  if  they  please,  sell  at  a  lower  price 
than  a  fair  competition  in  the  market  would  produce,  but  it 
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may  also  be  recollected  that  they  can  sell  upon  their  own 
terms;  and  the  manner  in  whicTi  that  discretion  will  probably 
be  exercised  is  obvious.''  The  chancellor  further  held  that,  as 
between  complainants  and  defendants,  they  were  to  be  partners 
in  the  buying  of  the  cargoes  mentioned,  which  was  an  illegal 
transaction,  enabling  both  to  profit  at  the  expense  of  the  ven- 
dors and  other  dealers. 

Lord  Campbell,  in  his  life  of  Lord  Eldon,  has  sought  to  cast 
reproach  upon  this  case  by  observing  that  it  was  not  satisfac- 
tory in  Westminster  Hall,  and  that  Lord  Eldon's  horror  of  fore- 
stalling and  regrating  was  based  on  what  he  heard  his  grand- 
mother at  New  Castle  and  afterward  his  tutor  at  Oxford  say 
concerning  their  effect  in  cruelly  enhancing  the  price  of  pro- 
visions to  the  poor.  The  case  has  not,  however,  been  discarded  ; 
and  it  is  to  be  remembered  that  Lord  Campbell  was  ever  an 
envious  critic  of  his  distinguished  rival,  both  at  the  bar  and  on 
the  bench. 

Subsequently  Lord  Campbell,  when  chief  justice,  decided  the 
case  of  Hilton  v.  Eckersly^  reported  in  6  Ellis  &  Blackburn,  at 
page  47,  which  involved  in  a  large  degree  the  principle  under- 
lying the  case  of  Cousins  v.  Smith,  The  case  was  this:  A  bond 
was  made  by  a  number  of  cotton  manufacturers,  in  which  each 
bound  himself  to  pay  to  the  plaintifl'  five  hundred  pounds  in 
one  year,  to  be  void  if  for  one  year  each  mill  should  be 
operated  or  closed  as  a  majority  of  the  combination  should 
agree ;  and  if  operated,  then  on  such  scale  of  wages  and  for  such 
hours  as  should  be  agreed  on  by  a  majority.  This  agreement 
was  held  illegal  and  the  bond  void,  as  in  restraint  of  trade  and 
contrary  to  public  policy,  *'  though  not  opposed  by  any  statute." 

Both  of  the  cases  cited  turned  upon  the  fact  that  the  public 
welfare  was  aflected,  and  those  presently  to  be  referred  to  are  cases 
of  the  same  class.  I  agree  that  the  rules  holding  that  given 
contracts  are  against  public  policy  should  not  be  arbitrarily  ex- 
tended so  as  to  interfere  unnecessarily  with  the  freedom  of  con- 
tract. The  cases  cited  are  used  as  illustrations  of  what  leading 
courts  have  held  to  be  contracts  involving  public  policy,  and 
requiring  a  limitation  upon  liberty  of  contract.  The  case  of 
The  Morris  Run  Coal  Company  v.  Barclay  Coal  Company^  68 
Pa.  State,  173,  is  a  well-considered  case,  and  much  referred  to 
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in  questions  of  this  kind.  The  action  arose  upon  a  contract 
between  five  Pennsylvania  corporations  engaged  in  mining  coal, 
and  was  an  agreement  whereby  they  divided  two  coal  regions 
between  them.  Under  the  contract,  a  committee  was  appointed 
through  whom  all  sales  were  to  be  made,  and  who  were  to  de- 
termine prices  and  fix  the  production  and  amount  to  be  sold  by 
each  company.  Though  it  was  insisted  that  the  only  purpose 
and  efifect  of  the  contract  was  to  prevent  overproduction  and 
lessen  expenses,  yet  the  court  lield  that  in  view  of  the  depend- 
ence of  a  certain  region  upon  this  coal  territory  for  a  supply, 
and  to  the  agreement  concerning  a  limitation  of  the  production, 
and  that  the  price  was  to  be  fixed  by  the  committee,  that  it  w^as 
a  contract  in  restraint  of  trade  injurious  to  the  public. 

The  case  of  Ariiot  v.  PittstoUy  decided  in  1877  by  the  New 
York  Court  of  Appeals,  and  reported  in  68  N.  Y.,  558,  was  a 
case  very  much  like  the  Pennsylvania  case  last  referred  to.  A 
coal  dealer  at  Elmira,  X.  Y.,  contracted  with  a  coal  company 
in  Pennsylvania  that  he  would,  at  a  stipulated  price,  take  all 
coal  shipped  north  of  the  Pennsylvania  State  line,  not  to  ex- 
ceed 2,000  tons  per  month,  the  coal  company  agreeing  to  sell 
no  coal  to  any  party  north  of  the  State  line  other  than  defend- 
ant. The  purpose  was  to  control  the  supply  of  coal  at  Elmira, 
and  thus  enhance  the  price.  This  purpose  was  known  to  the 
coal  company,  who,  after  a  short  time,  repudiated  the  agree- 
ment and  shipped  coal  to  all  who  would  buy.  The  suit  was 
by  an  assignee  of  the  coal  company  against  the  Elmira  dealer 
for  the  money  due  under  the  contract  for  coal  delivered  to  him. 
The  suit  was  dismissed  upon  the  ground  that  the  contract  was 
an  illegal  one,  and  that  the  coal  company  was  particeps  criminiSy 
and  could  not  recover  upon  the  agreement  at  ail.  An  action  for 
conversion  might  possibly  have  lain,  but  as  the  suit  was  upon  the 
contract,  and  by  an  assignee  of  the  claim,  it  was  dismissed  with- 
out any  recovery.  The  case  of  the  Salt  Company  v.  Guthrie^ 
decided  in  1880  and  reported  in  35  Ohio  State,  was  on  the  same 
line.  The  salt  manufacturers  of  a  large  salt-producing  district, 
save  one  or  two,  combined  for  the  purpose  of  regulating  the 
grade  and  price  of  salt.  This  was  done  through  a  committee 
representing  the  contracting  parties,  who  were  to  determine 
the  manner,  amount,  and  prices  of  all  sales.     Of  this  contract 
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the  Supreme  Court  of  Ohio  said :  "  The  clear  tendency  of  such 
an  agreement  is  to  establish  a  monopoly  and  destroy  competi- 
tion in  trade,  and,  for  that  reason  and  on  grounds  of  public 
policy,  the  court  will  not  aid  its  enforcement.  It  is  no  answer 
to  say  that  competition  in  the  salt  trade  was  not,  in  fact,  de- 
stroyed, or  that  the  price  was  not  unreasonably  advanced. 
Courts  will  not  stop  to  inquire  as  to  the  degree  of  injury  in- 
flicted upon  the  public;  it  is  enough  to  know  that  the  necessary 
effect  is  to  injure  the  public." 

Cases  to  the  same  general  effect  are  Alger  v.  Thacker,  19 
Pick.,  51;  Printing  Co,  v.  Lawsony  L.  R.  19  Eq.,  465;  see,  also. 
Cook  on  Trusts,  55,  56 ;  Raymond  v.  Lovely  46  Mich.,  447 ;  India 
Bagging  Co,  v.  Kock  ^  (7o.,  14  La.  Ann.,  168;  State  v.  Nebraska 
Distilling  Co.,  1  Lewis  R.  R.  &  Corporation  Cases,  604;  Santa 
Clara  Mill  S^  Lumber  Co.  v.  Hays,  76  Cal.,  387;  Emery  et  aL  v. 
Ohio  Candle  Co.,  —  Ohio, ;  1  Lewis  Cor.  Cases,  627 ;  Rich- 
ardson V.  Buhl  et  al.;  People  v.  Gas  Trust;  Pittsburg  Carbon 
Co.  V.  McMillin,  1  Lewis  Cor.  Cases. 

Where  the  business  is  of  a  public  nature,  and  not  such  a^s 
may  be  carried  on  by  every  one,  and  the  product  be  produced 
by  individual  effort,  then  the  rule  applicable  is  the  one  well 
stated  by  Chief  Justice  Fuller  in  Gibbs  v.  Baltimore  Gas  Com- 
pany, in  130  U.  S.,  at  408,  who  said:  "  In  the  instance  of  busi- 
ness of  such  character  that  it  presumably  cannot  be  restrained 
to  any  extent  whatever  without  prejudice  to  tlie  public  interest, 
courts  decline  to  enforce  or  sustain  contracts  imposing  such  re- 
straint, however  partial,  because  in  contravention  of  public 
policy."  To  the  same  effect  are  the  cases  of  Transportation 
Company  v.  Ohio  River  Pipe-line  Company,  22  W.  Va.,  600; 
Gas  Company  v.  Gas  Company,  121  111.,  530;  Western  Union 
Telegraph  Company  v.  American  Telegraph  Company,  65  Ga., 
160.  In  most  of  the  cases  cited  the  question  of  the  validity  of 
such  agreements  in  restraint  of  trade  has  been  but  collaterally 
involved,  the  suits  being  upon  some  contract  springing  out  of 
the  principal  agreement.  In  all  these  cases  the  plaintiff's  have 
been  repelled  upon  the  rule  of  law  so  well  expressed  by  the 
Supreme  Court  of  Massachusetts  in  Russell  v.  DeGrand,  15 
Mass.,  39,  **  that  none  shall,  by  the  aid  of  a  court  of  justice, 
obtain  the  fruits  of  an  unlawful  bargain." 
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Second.— Ivre&i^ective  of  the  unlawful  object  most  frequently 
sought  by  such  contracts,  corporations  have  so  far  met  with 
insurmountable  difficulties  concerning  the  means  by  which  they 
might  enter  into  trusts  and  combinations.  Any  agreement  by 
which  gains  and  losses  of  several  independent  corporations 
under  one  management,  by  trustees  or  committee,  are  to  be 
shared  in  common,  or  by  which  production,  sales,  and  prices  are 
controlled  for  the  common  profit,  contains  all  of  the  essential 
elements  of  a  copartnership.  Such  an  arrangement  divests  the 
corporators  of  that  exclusive  control  which  the  law  contem- 
plates that  they  alone  shall  exercise.  It  operates  to  displace 
the  corporate  officers  and  substitute  for  their  judgment  and 
control  that  of  strangers.  It  is  an  abandonment  of  corporate 
activity  and  corporate  independence.  A  corporation,  for  these 
reasons,  is  incapable  of  assuming  the  relation  and  the  responsi- 
bility of  a  partnership. 

This  question  arose  in  this  State  in  the  case  of  Mallory  v.  Oil 
Works^  reported  in  86  Tenn.  The  facts  were  that  several  inde- 
pendent oil-producing  corporations  entered  into  an  agreement 
by  which  the  management  and  control  of  the  several  corporate 
properties  was  turned  over  to  a  committee  selected  so  as  to 
represent  each  corporation,  who  were  to  operate  these  mills  for 
the  joint  benefit  of  the  parties  to  the  contract.  This  committee 
were  given  entire  control  of  productions  and  sales,  and  were  to 
conduct  the  business  under  the  name  of  the  "Independent 
Cotton-seed  Co."  One  of  the  corporations  entering  into  this 
trust  repudiated  the  agreement,  and  brought  suit  to  recover  its 
mill  from  the  possession  of  the  committee.  The  court  held 
that  the  agreement  was  substantially  a  contract  for  a  partner- 
ship between  corporations,  and  that  such  a  contract  was  ultra 
vires.  The  same  result  was  reached,  and  on  same  grounds,  in  the 
case  of  the  People  v.  The  North  Rirer  Sugar  Refining  Company , 
decided  in  Court  of  Appeals  of  New  York  in  1890,  and  re- 
ported in  121  N.  Y.  The  suit  was  one  brought  by  the  State  to 
have  declared  a  forfeiture  of  the  charter  granted  the  defendant 
company  by  entering  into  the  sugar  "trust"  heretofore  men- 
tioned. Without  passing  upon  the  illegality  of  the  end  sought 
by  the  trust,  the  court  held  that  the  agreement  was  substan- 
tially a  partnership  arrangement  between  corporations,  and  a 
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violation  of  law ;  "  that  corporate  grants  are  always  assumed 
to  have  been  made  for  the  public  benefit;  any  conduct  which 
destroys  their  functions,  maims  and  cripples  their  separate 
activity,  and  takes  away  free  and  independent  action,  affects 
unfavorably  the  public  interests."  Such  action  was  held  to  be 
in  excess  of  its  corporate  powers,  illegal,  and  tended  to  the 
public  injury,  and  so  authorized  a  dissolution  of  the  corporation. 

The  principles  settled  by  these  decisions  will,  it  is  suggested, 
be  found  to  make  impossible  the  ordinary  methods  heretofore 
adopted  of  creating  a  trust. 

Third. — Another  method  sometimes  resorted  to  for  the  pur- 
pose of  obtaining  control  of  rival  corporations,  is  that  of  ac- 
quiring the  stock  or  a  controlling  interest.  In  the  absence  of 
legislative  authority  or  express  charter  power,  nothing  is  bet- 
ter settled  than  that  a  corporation  cannot  become  a  stockholder 
in  another  corporation,  and  this  is  more  especially  true  when  the 
object  is  to  obtain  the  control  or  effect  the  management  of  such 
other  corporation.  Mor.  Corp.,  Sec.  431,  433;  Green,  Ultra 
Vires,  page  91 ;  The  People  v.  Chicago  Gas  Company,  130  111.,  268. 

Fourth.— There  remains,  of  course,  the  danger  to  the  public 
welfare  from  a  purchase  out  and  out  of  the  plant  and  franchise 
of  one  manufacturing  concern  by  another,  thus  consolidating  in 
a  few  hands  the  production  of  special  lines,  and  defeating 
healthy  competition. .  This  is,  however,  not  a  very  serious 
problem.  The  melting  of  many  independent  business  corpora- 
tions into  one  by  this  plan,  in  the  case  of  corporations  of  a 
strictly  private  business  character  and  having  no  public  func- 
tions whatever,  has  been  generally  held  to  be  within  the  implied 
power  granted.  If  this  power  shall  come  to  be  exercised  to 
the  extent  of  stifling  competition,  and  affecting  the  public 
welfare,  it  may  be  readily  prohibited  by  amendment  to  the 
general  charter  law.  But  if  the  corporation  selling  be  one 
engaged  in  any  business  of  a  semi-public  character,  and  owing 
duties  to  the  public — such  as  railway,  street-car  companies,  gas 
or  electric  light  companies — then  the  principle  is  well  settled 
that  without  express  legislative  authority,  it  cannot  destroy  its 
capacity  to  discharge  its  public  functions  by  any  lease  or  sale  of 
its  franchise,  or  of  property  necessary  for  the  eflicient  discharge 
of  its  duty.     This  doctrine  has  been  lately  fully  considered  and 
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the  cases  reviewed  by  Mr.  Justice  Gray  in  the  case  of  the 
Central  Transportation  Company  v.  Pullman  Car  Company^  re- 
ported in  139  U.  S.  Reports,  24.  In  that  case  the  disability  to 
make  a  lease  or  sale  was  declared  to  extend  to  a  corporation 
whose  business  it  was  to  manufacture  sleeping-cars  and  trans- 
port passengers  in  them  over  roads  owned  by  other  corpora- 
tions. A  lease  of  the  plant,  cars,  and  sale  of  contracts  of  such 
a  company  to  the  Pullman  Car  Company,  who  were  engaged  in 
the  same  business,  was  h-eld  ultra  vires  and  the  contract  price 
not  collectible. 

Fifth  — The  growth  of  the  law  takes  place  in  two  main  and 
parallel  currents — the  work  of  the  legislator  and  that  of  the 
judge.  To  jurisprudence — by  which  I  mean  the  work  of  the 
judge — are  the  people  mainly  indebted  for  the  formulation  and 
application  of  the  legal  principles  which  have,  for  hundreds  of 
years,  secured  liberty  of  contract  and  freedom  of  trade,  so  far 
as  they  were  consistent  with  the  maintenance  of  unlimited 
competition  and  a  free  market.  The  greater  growth  of  the 
law  has  been  in  the  work  of  interpretation,  and  this  is  the 
jurisprudence  of  a  country;  this  is  the  work  of  the  judge. 
The  Constitution  declares  monopolies  contrary  to  the  genius  of 
a  free  people.  This  declaration  is  but  the  crystallization  of  the 
decisions  of  the  old  common  law  judges,  which  were  but  their 
interpretation  of  the  unwritten  constitution  of  a  liberty-loving 
people.  The  Constitution  does  not  and  should  not  define  a 
monopoly.  This  is  properly  the  work  of  interpretation,  and 
the  definition  will  of  necessity  be  so  elastic  as  that  it  may  in 
one  decade  include  that  which  in  another  will  be  excluded. 
For  more  than  a  third  of  a  century  we  have  had  a  statute  de- 
claring acts  injurious  to  the  public  trade  and  commerce  misde- 
meanors. The  legislator  has  not  and  should  not  define  the  acts 
thus  declared  criminal,  but  the  definition  should  exclude  many 
conceptions,  the  joint  product  of  the  selfishness  and  the  wit  of 
men  seeking  to  profit  at  the  expense  of  the  public  welfare.  To 
define  the  acts  and  contracts  which  operate  to  the  injury  of 
the  public  welfare  is  wisely  left  to  the  jurisprudence  of  a  coun- 
try, except  in  rare  instances,  when  a  particular  grievance  may 
be  safely  made  the  subject  of  particular  legislation.  In  this 
work  of  interpreting  what  is  public  policy  and  what  acts  and 
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contracts  are  injurious  to  the  public  welfare,  the  judges  of  the 
past  have  not  and  the  judges  of  the  future  will  not  fail  to  take 
account  of  the  present  state  of  society,  of  invention,  of  art,  and 
of  trade  and  commerce.  They  cannot  shut  their  eyes  to  the  ex- 
istence of  newer  methods  of  production,  to  the  facilities  for  cheap 
transportation,  and  to  the  advance  of  invention  as  aftecting  the 
questions  involved,  when  a  claim  is  made  that  a  particular  con- 
tract or  agreement  is  injuriously  affecting  the  public  welfare. 
What  was  public  policy  one  century  since  may  not  be  public 
policy  after  a  hundred  years  of  progress.  What  was  injurious 
to  the  public  welfare  in  the  days  of  Eldon  and  Kenyon  may  not 
affect  the  public  at  all  under  the  circumstances  of  our  civiliza- 
tion. 

So  far  I  have  treated  this  question  in  the  light  of  the  recog- 
nized principles  of  political  economy,  as  interpreted  by  the 
courts,  both  of  law  and  equity.  I  come  now  to  consider  the 
character  and  effect  of  recent  legislation. 

The  act  of  Congress  passed  in  July,  1890,  relates  alone  to 
interstate  commerce.  By  its  provisions  "  every  contract,  com- 
bination in  the  form  of  a  trust,  or  conspiracy  in  restraint  of 
trade  or  commerce  among  the  several  States,  or  with  foreign 
nations,"  is  declared  illegal,  and  every  person  who  shall  make 
such  a  contract,  or  engage  in  such  a  conspiracy,  is  declared 
guilty  of  a  misdemeanor.  By  the  fourth  section  of  the  act  it 
is  made  the  duty  of  the  district  attorneys  to  institute  proceed- 
ings in  equity  to  prevent  and  restrain  such  violations  of  the  act. 
This  restraining  remedy  I  do  not  understand  to  be  a  necessary 
proceeding  in  advance  of  indictment,  but  a  wholly  independ- 
ent remedy,  which  may  be  made  of  great  value  if  district 
attorneys  will  see  to  its  enforcement.  The  only  case  which 
has  as  yet  arisen  under  this  act  is  one  lately  disposed  of  by 
Judge  Key  in  the  Circuit  Court  of  the  United  States  for  the 
Middle  Division  of  Tennessee.  The  bill  was  tiled  in  the  name 
of  the  United  States  against  a  combination  of  coal  dealers  and 
producers  in  the  city  of  Nashville,  who  had  organized  an  asso- 
ciation called  the  *' Nashville  Coal  Exchange."  One  of  the  de- 
clared objects  of  the  agreement  was  to  "  establish  prices  on  coal 
at  Nashville,  and  to  change  the  same  from  time  to  time  as  occasion 
may  require,  these  prices  to  be  agreed  on  by  the  dealers,  and 
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subject  to  change  only  by  a  two-thirds  vote."  The  feature  of 
the  case  which  was  supposed  to  bring  this  contract  within  the 
terms  of  the  Federal  legislation,  was  the  fact  that  certain  non- 
resident coal  companies,  and  from  whom  the  bulk  of  the  coal 
consumed  at  Nashville  came,  were  members  of  this  exchange, 
and,  as  such,  obligated  to  sell  no  coal  to  any  dealer  or  consumer 
in  Nashville  who  was  not  a  member  of  the  coal  exchange. 
The  learned  circuit  judge  held,  and  I  think  very  properly,  that 
such  a  contract  between  local  dealers  and  non-resident  coal 
producers  was  a  contract  aftecting  interstate  commerce ;  and  a 
perpetual  injunction  was  granted  against  the  continuance  of  the 
combination.  So  far  as  these  coal  dealers  were  engaged  in 
dealing  with  coal  the  product  of  this  State,  the  agreement  did 
not  affect  interstate  commerce.  Neither  wo\ild  it  have  been 
interstate  commerce  if  the  agreement  had  been  alone  with  local 
dealers,  although  it  involved  foreign  coal,  for  after  such  coal 
reached  this  State  it  was  no  longer  the  subject  of  interstate 
commerce.  It  was  the  agreement  of  the  non- resident  producers 
to  sell  only  to  the  dealers  in  this  combination  which  made  a 
case  under  the  act  of  Congress,  and  so  I  understand  was  the  de- 
cision, and  that  the  injunction  did  not  extend  to  business  done 
by  this  exchange  with  resident  producers. 

The  act  of  March  30,  1891,  passed  by  the  Tennessee  Legisla- 
ture, is  an  exceedingly  broad  and  stringent  provision,  declaring 
unlawful  all  "trusts,  pools,  contracts,  arrangements,  and  com- 
binations in  restraint  of  trade,"  and  declaring  that  all  persons 
entering  into  or  continuing  in  any  such  trust  or  contract,  shall 
be  guilty  of  a  felony,  and  upon  conviction  punished  by  a  fine 
of  not  less  than  $500  nor  more  than  $5,000,  and  imprisonment 
in  the  penitentiary  not  less  than  one  nor  more  than  five  years. 
By  this  act,  all  contracts,  trusts,  and  combinations  "  made  w^ith 
a  view,  or  which  tend  to  prevent  full  and  free  competition ; 
*  *  *  or  which  tend  to  fix,  regulate,  limit,  or  reduce  the 
price ;  *  ♦  *  or  which  are  designed  or  tend  in  any  way  to 
create  a  monopoly,"  are  declared  "  unlawful,  against  public 
policy,  and  void." 

This  would  seem  to  be  a  legislative  settlement  of  the  ques- 
tion as  to  the  effect  on  the  public  welfare  of  any  trust  or  agree- 
ment tending  to  prevent  competition  as  between  the  parties. 
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The  Legislature  has  declared  that  any  such  arrangement,  how- 
ever partial^  ia  injurious,  and  against  public  policy. 

By  the  third  section,  all  corporations  and  persons  entering 
into  any  such  forbidden  agreement  are  made  jointly  and  sever- 
ally liable  for  all  the  debts  and  contracts  of  each  and  every 
person  and  corporation  connected  in  the  contract.  By  the 
fourth  section,  any  corporation  entering  or  continuing  in  any 
such  agreement  thereby  forfeits  its  charter;  and  it  is  made  the 
duty  of  district  attorneys  to  bring  suit  in  the  proper  circuit 
court  to  have  such  forfeiture  declared  and  the  corporation 
wound  up.  The  fifth  section  makes  it  a  good  defense  to  any 
contract  sued  upon  when  the  cause  of  action  grows  out  of  any 
transaction  with  such  trust.  By  the  sixth  section,  any  person 
injured  or  damaged  by  such  trust  or  contract,  may  sue  and 
recover  double  the  amount  of  injury  or  damage  sustained. 

The  act  will  need  a  good  deal  of  interpretation,  and  possibly 
some  pruning.  Its  general  features  are  very  clear  and  unam- 
biguous. The  severity  of  the  punishment  provided  is  likely 
to  result  in  few  convictions;  for  juries  are  human,  and  w^hen 
the  disproportion  between  the  crime  and  the  punifthment  is> 
very  marked,  th«y  are  apt  to  find  doubts  as  to  the  guilt  of  the 
offender.  For  obvious  reasons  I  shall  not  undertake,  at  this 
time,  to  construe  or  further  consider  the  details  of  the  act. 

The  constitutionality  of  any  act  making  unlawful  contracts 
and  agreements  in  restraint  of  trade  which  in  fact  arc  not  in- 
jurious to  the  public^  has  been  challenged  by  Professor  Dwigbt 
in  his  article  on  the  legality  of  trusts.  He  rests  his  argument 
upon  the  constitutional  rule  that  a  person  is  "  not  to  be  de- 
prived of  life,  liberty,  or  property  without  due  process  of  law." 
He  argues  that  the  word  "liberty,''  as  here  used,  has  been  con- 
strued to  include  "the  right  of  a  person  to  adopt  such  lawful 
industrial  pursuit,  not  injurious  to  the  community,  as  he  may 
see  fit;"  and  that  it  includes  the  right  of  one  to  use  his  facul- 
ties in  all  lawful  ways;  to  live  and  work  when  he  will;  to  earn 
his  livelihood  in  any  lawful  calling,  and  to  pursue  any  lawful 
trade  or  vocation;  that  for  legislation  restricting  such  right 
"good  reason  must  be  given,  based  upon  some  ground  aftecting 
the  public  welfare ;  that  the  line  of  legislative  powder  over  trade 
and  commerce  must  be  drawn  somewhere,  "  and  that  the  proper 
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place  to  draw  it  i«  where  the  right  to  produce  or  to  trade  is  re- 
stricted without  any  public  advantage ; "  that  an  act  does  not 
become  a  nuisance  by  declaring  it  so."  "The  objectionable 
element  must  exist  as  a  matter  of  fact  before  the  law  is  enacted 
to  suppress  it,  and  it  must  be  sufficient  to  justify  the  law." 
The  cases  he  cites  as  sustaining  his  constitutional  position  are 
those  of  People  v.  Gillson^  109  IS.  Y.,  and  the  case  of  Jacobs 
from  98  N.  Y.  One  of  these  cases  involved  the  validity  of  a 
statute  which  prohibited  the  manufacture  of  cigars  in  tenement- 
houses  occupied  by  more  than  three  families.  The  other  was 
upon  a  statute  which  prohibited  the  gift  of  any  thing  of  value 
as  an  inducement  for  the  purchase  of  an  article  of  food.  Both 
these  statutes  were  held  void  by  the  New  York  court,  as  in- 
fringing upon  the  liberty  of  the  citizen  under  the  guise  of  the 
police  power.  In  both  cases  the  court  decided  that  while  it 
was  for  the  Legislature  to  decide  what  laws  and  regulations  are 
needed  to  protect  the  public  health  and  secure  the  public  com- 
fort and  safety,  "  the  courts  must  be  able  to  see,  upon  the  perusal 
of  an  enactment,  that  there  is  some  fair,  just,  and  reasonable 
connection  between  it  and  the  ends  above  mentioned."  109  N. 
TT.,  465. 

On  the  other  hand,  an  act  prohibiting  the  manufacture  or 
sale  of  oleomargarine,  absolutely,  was  by  the  Supreme  Court  of 
Pennsylvania  held  to  be  a  valid  exercise  of  the  police  power, 
and  proof  that  the  product  was  absolutely  harmless  and  whole- 
some rejected  upon  the  ground  that  the  matter  of  the  prohibi- 
tion was  purely  a  legislative  question,  and  not  subject  to  review 
by  the  courts.  Powell  v.  Commonwealth^  114  Penn.  St.,  265. 
The  same  case,  upon  writ  of  error  to  the  Supreme  Court  of  the 
United  States,  was  affirmed,  that  court  holding  this  language: 
"  Whether  the  manufacture  of  oleomargarine,  or  imitation  of 
butter,  of  the  kind  described  in  the  statute,  is  or  may  be  con- 
ducted in  such  a  Avay,  or  with  such  skill  and  secrecy,  as  to  baf- 
fle ordinary  inspection,  or  whether  it  involves  such  danger  to 
the  public  health  as  to  require,  for  the  protection  of  the  people, 
the  entire  suppression  of  the  business,  rather  than  its  regulation 
in  such  manner  as  to  permit  the  manufacture  and  sale  of  articles 
of  that  class  that  do  not  contain  noxious  ingredients,  are  ques- 
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tions  of  fact  and  public  policy  which  belong  to  the  legislative 
department  to  determine.  And  as  it  does  not  appear  upon  the 
face  of  the  statute,  or  from  any  facts  of  which  the  court  must 
take  judicial  cognizance,  that  it  infringes  rights  secured  by  the 
fundamental  law,  the  legislative  determination  of  those  ques- 
tions is  conclusive  upon  the  courts.  It  is  not  a  part  of  their 
functions  to  conduct  investigations  of  facts  entering  into  ques- 
tions of  public  policy  merely,  and  to  sustain  or  frustrate  the 
legislative  will  embodied  in  statutes  as  they  may  happen  to 
approve  or  disapprove  its  determination  of  such  questions." 
Powell  V.  Pennsylvania,  127  U.  S.,  685. 

Whether  we  take  the  view  of  the  New  York  court,  or  that 
of  the  Supreme  Court  of  the  United  States,  the  results  as  to 
legislation  prohibiting  contracts,  trusts,  agreements,  and  con- 
spiracies tending  to  control  production  or  prices,  would  seem  to 
be  the  same.  All  such  agreements,  in  a  greater  or  less  degree, 
tend  to  restrain  the  freedom  of  trade  and  stifle  competition. 
The  degree  to  which  they  affect  the  public  safety  and  welfare 
may  vary  and  be  often  difficult  to  ascertain.  Yet  the  connec- 
tion between  the  evil  to  be  remedied  and  the  entire  suppression 
of  contracts  tending  to  such  evil,  is  apparent  on  the  fa<ie  of 
every  such  law.  It  is  not  for  the  courts  to  say  that  the  remedy 
is  too  severe,  or  the  restraint  more  exacting  than  necessary. 
These  are  matters  for  legislation;  and  it  would  be  a  usurpa- 
tion by  one  department  to  declare  an  act  of  the  other  void  on 
a  difterence  of  opinion  as  to  the  necessity  of  making  the  act  80 
broad  as  sometimes  to  reach  and  annul  an  agreement  when  the 
public  welfare  did  not  clearly  seem  affected.  The  presumption 
is  always  against  such  agreements;  and  the  legislative  depart- 
ment may  well  conclude  that,  to  suppress  the  admitted  e\nl,  it 
is  necessary  to  prohibit  every  agreement  tending  to  suppress 
competition  or  limit  production,  as  a  conspirac\^  against  the 
public  welfare  and  tending  to  monopoly. 

In  conclusion,  the  trust  is  not  dangerous,  because  it  cannot 
establish  itself  as  an  institution  in  this  free  land  without  the 
free  consent  of  the  people.  Its  colors  will  never  wave  in  tri- 
umph unless  it  shall  first  obtain  favorable  legislation.  If  the 
time  shall  ever  come  when  the  people  shall  be  so  misled  by 
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avarice  and  the  delusive  argument  of  economy  of  production 
as  to  consent  to  such  legislation,  it  will  be  followed  by  a  de- 
mand for  legislative  control,  or  lead  to  State  production.  The 
day  of  State  socialism  will  not  be  then  long  postponed,  and 
the  flag  of  monopoly  and  paternalism  will  wave  in  triumph 
over  the  lost  liberties  of  a  once  free  people. 
12 
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Biographical  Sketch  of  Judge  John  Overton. 


John  M.  Lea. 


John  Overton  was  born  in  Louisa  County,  Virginia,  April  9, 
1766.  His  ancestors  on  both  sides  of  the  honse,  his  mother 
being  a  Waller,  were  prominent  in  their  adherence  to  the  Com- 
monwealth, and  migrated  to  America  early  after  the  resto- 
ration of  Charles  II.  The  Wythes,  Tazwells,  Carrs,  Minors, 
and  Overtons  all  have  a  common  origin,  and  their  names  are 
well  known  throughout  the  southern  and  south-western  States 
of  the  Union.  Too  young  to  engage  in  the  stirring  scenes  of 
the  Revolution,  in  the  absence  of  his  eider  brothers,  who,  dur- 
ing the  entire  period  of  the  war,  were  soldiers  under  the  com- 
mand of  Light  Horse  Harry  Lee,  his  youth  was  passed  at  the 
ancestral  home  in  providing  for  the  comfort  and  protection  of 
his  mother  and  younger  sisters.  A  fondness  for  books  and 
reading  was  early  developed,  and,  without  the  advantages  of 
schools  or  colleges,  he  somehow  or  other  managed  to  acquire, 
with  little  help  from  others,  that  kind  and  quality  of  educa- 
tion which  Milton  says  is  sufficient  when  it  enables  one  "  to 
discharge  grandly  and  heroically  all  the  duties  of  life,  both 
private  and  public." 

After  the  close  of  the  war,  though  himself  a  mere  youth, 
and  in  a  great  measure  self-educated,  he  taught  school  for  a 
year  or  two,  and,  having  determined  to  follow  the  profession  of 
law,  bought  with  the  proceeds  of  his  labor,  a  few  books,  which, 
in  the  light  of  his  subsequent  career,  it  is  hardly  necessary  to 
say  were  studied  most  diligently  and  faithfully.  Libraries 
were  not  then  so  full  of  volumes,  but  perhaps  there  is  wisdom 
in  the  Spanish  proverb,  "Beware  of  the  man  of  one  book,"  for 
it  is  a  question  whether  the  thoughts  are  not  so  distracted  by 
indiscriminate  reading  that  accuracy  is  lost  in  variety,  and  a 
showy  sciolism  made  to  take  the  place  of  solid  learning. 

With  this  preparation,  whatever  it  may  have  been — and  cer- 
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tainly  it  was  not  meager — the  youthful  attorney  removed  to 
Kentucky,  where  an  elder  brother  had  preceded  him,  and  en- 
tered upon  the  practice  of  his  profession.  That  State  presented 
a  fine  field  for  litigation,  especially  in  reference  to  land  titles. 
The  disposition  of  the  public  domain  of  the  United  States  is 
now  so  plain  and  simple,  the  surveyor  laying  oft*  the  land  into 
sections  and  quarters,  water-courses  and  prominent  localities 
being  marked  upon  the  map,  that  a  dispute  about  boundaries 
is  scarcely  possible  —  a  remarkable  contrast  to  the  system 
adopted  by  Virginia  in  the  private  appropriation  of  lands  in 
the  territory  of  Kentucky,  which  was  so  crude  and  cumber- 
some that  the  title  to  almost  every  estate  afforded  a  subject  for 
litigation.  The  questions  which  sprung  up  on  the  construction 
of  these  land  laws  tested  the  patience  and  worried  the  minds 
of  the  judges  both  of  the  State  courts  and  of  the  Supreme 
Court  of  the  United  States;  and  one  eminent  judge  remarked, 
after  listening  to  an  argument  made  by  the  celebrated  Jo  Da- 
viess, that  he  believed  that  the  land-law  of  Kentucky  contained 
more  intricacies  and  required  more  profound  study  than  the  nice- 
ties of  the  law  of  contingent  remainders  or  executory  devises.  In 
this  school  young  Overton  acquired  his  early  professional  expe- 
rience— certainly  a  helpful  discipline  for  one  who  was  destined 
to  mold  the  land-law  of  a  neighboring  State  whose  mode  of 
procedure  in  reference  to  titles,  though  free  from  some  of  its 
peculiarities,  was  not  altogether  dissimilar. 

Very  little  is  known  of  his  career  in  Kentucky ;  but  papers 
in  the  possession  of  the  writer  show  that  he  enjoyed  a  fair  prac- 
tice, and  that  his  advice  was  specially  sought  in  reference  to 
land  titles.  It  may  not  be  uninteresting  to  state  that  he  often 
called  into  requisition  as  surveyor  the  services  of  the  famous 
Daniel  Boone,  one  of  whose  letters,  full  of  good  sense  and  bad 
English,  upon  the  subject  of  the  boundaries  of  a  tract  of  land, 
now  lies  before  the  writer ;  and  it  may  further  be  regretfully 
added  that  this  celebrated  pioneer,  after  having  opened  the 
gate-way  for  civilization  to  enter  the  fertile  valleys  of  Ken- 
tucky, lost,  through  the  intricacies  of  the  law,  title  to  the  little 
spot  of  land  which  he  had  selected  as  a  home  for  his  declining 
years. 

The  reasons  for  the  removal  of  Judge  Overton  from  Kentucky 
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are  not  known,  but  so  it  is  we  find  him  in  Nashville,  in  the 
autumn  of  1789,  with  considerable  means  for  a  young  lawyer, 
and  a  professional  reputation  which  at  once  insured  a  full  and 
lucrative  practice.  During  the  same  month  there  arrived  in 
Nashville  a  young  lawyer,  afterward  a  man  of  world-wide 
fame,  Andrew  Jackson,  between  whom  and  Overton  a  friend- 
ship sprang  up  uninterrupted  for  a  single  day;  and  in  this  brief 
memoir,  in  speaking  of  the  character,  qualities,  and  business 
relations  of  Judge  Overton,  it  will  be  necessary  also  to  touch 
upon  the  history  of  General  Jackson.  The  friendship  of  Damon 
and  Pythias,  Nisus  and  Euryalus,  so  celebrated  in  ancient  story, 
finds  a  counterpart  in  the  relations  which  existed  between  these 
two  men,  who,  different  in  temperament  and  in  some  measure 
in  views  and  objects  of  life,  the  ambition  of  one  not  being  that 
of  the  other,  were  nevertheless  bound  together  with  hooks 
of  steel,  that  full  confidence  and  faith  being  mutual  which 
Burke  truly  says  "holds  the  moral  elements  of  the  world  to- 
gether." They  occupied  the  same  oflice,  and  became  partners 
in  all  business  transactions  outside  of  the  practice  of  the  law. 

The  life  of  a  lawyer,  however  eminent  he  may  be,  is  not  full 
of  incident.  His  days  are  passed  in  studious  seclusion,  and  his 
labors,  a  sealed  book  to  the  general  public,  are  known  only  to 
the  bar  and  the  bench.  Such,  however,  is  not  altogether  the 
case  in  this  instance,  for,  though  Judge  Overton  is  best  and 
most  favorably  known  as  an  eminent  jurist,  he  was  in  every 
sense  of  the  word  a  man  of  affairs,  energetic  and  public  spirited, 
who  not  only  engaged  in  public  and  private  enterprises,  but 
took  an  active  part  in  the  politics  both  of  the  State  and  general 
government;  and  though  he  never  cared  to.hold  public  offices, 
his  influence  was  sensibly  felt  in  the  shape  and  direction  of 
legislation.  In  these  three  aspects — as  jurist,  business  man,  and 
politician — his  character  will  be  briefly  reviewed. 

From  1789  to  1806  he  was  a  diligent  and  laborious  practi- 
tioner, the  only  diversion  being  the  services  which  he  discharged, 
chiefly  through  the  instrumentality  of  efficient  clerks,  as  super- 
visor of  the  revenue  under  a  commission  from  General  Wash- 
ington. The  day  of  specialties  had  not  then  dawned,  any  sub- 
ject of  litigation  was  food  for  a  lawyer,  and,  it  may  be  said,  he 
was  a  general  practitioner,  but  the  success  which  attended  his 
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eiForts  in  the  management  of  land  suits  soon  gave  him  pre- 
eminence in  that  branch  of  business.  The  field  of  litigation 
at  that  time  was  very  different  from  what  it  is  to-day — no  suits 
by  or  against  corporations,  the  chief  business  of  our  present 
courts — but  he  would  greatly  err  who  thinks  that  the  rules  of 
right  and  wrong  are  varied  by  the  different  phases  of  litigation, 
or  that  the  amount  involved,  whether  ten  dollars  or  as  many  mill- 
ions, is  any  criterion  for  the  requisite  learning  and  ability  to  be 
exercised  in  its  determination.  Principles  of  justice  were  as 
immutable  and  as  familiar  to  the  lawyers  of  the  last  as  tliey  are 
to  the  lawyers  of  the  present  century,  and  we  should  not  plume 
ourselves  upon  an  acquaintance  with  things  which  they  did  not 
know;  for  they,  too,  knew  many  things  pertaining  to  the  old 
law  of  which  we  are  supremely,  and,  I  may  add,  lamentably 
ignorant.  Even  Lord  Mansfield  would  have  to  brush  up  before 
he  could  make  a  respectable  appearance  in  any  court  in  Ten- 
nessee, and  yet  who  will  say  that  he  was  not  a  great  jurist? 
No  comparison  is  instituted,  but  it  may  be  well  to  remember 
that  in  the  early  judicial  history  of  Tennessee  "  the  file  afforded 
no  precedent,"  each  case  had  to  be  worked  out  on  general 
principles  of  common  law  differentiated  so  as  to  suit  the  con- 
dition of  the  country,  but  which  was  successfully  and  satisfac- 
torily accomplished  by  Haywood,  Overton,  White,  Grundy,  and 
other  eminent  men  of  the  early  bar.  For  some  years,  of  course, 
in  Tennessee  the  law  remained  unsettled,  except  on  points  per- 
taining to  contracts  and  personal  rights,  which  had  been  estab- 
lished by  a  long  course  of  English  decisions ;  and  it  was  the 
new  order  of  things  which  produced  a  conflict  of  sentiment 
and  opinion,  and  naturally  so,  for  the  bar  was  composed  of  men 
from  different  States,  and  each  brought  with  him  a  preposses- 
sion in  favor  of  the  practice  and  procedure  of  the  courts  to 
which  he  had  been  accustomed.  There  being  no  superior  tri- 
bunal, every  thing  was  in  confusion,  and  different  decisions 
were  made  on  the  same  points  by  different  judges;  and  finally, 
the  evil  becoming  unbearable,  the  late  Hon.  Thomas  Benton 
published  a  series  of  articles  in  the  Impartial  Remew  news- 
paper, urging  upon  the  General  Assembly  a  re-organization 
of  the  entire  judiciary  system,  and  to  the  influence  of  these 
articles  are  we  indebted  for  the  act  of  1807,  which  may  be  con- 
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sidered  the  foundation-stone  of  the  judiciary  system  in  Ten- 
nessee. 

Judge  Overton's  judicial  life  began  virtually  with  the  passage 
of  this  act  of  1807,  for  he  was  elevated  to  the  bench  in  1806. 
It  not  rarely  happens  that  skill  in  the  practice  at  the  bar  does 
not  presage  excellence  on  the  bench.     Mental  characteristics 
requisite  for  one  position  are  entirely  distinct  from  those  de- 
manded by  the  other;  and  experience  has  demonstrated  that, 
while  eminent    practitioners  sometimes  make  only   tolerable 
judges,  the  material  for  a  good  judge  is  often  to  be  found  in  an 
indifferent  practitioner.     Judge  Overton's  qualifications  seem 
to  have  been  adapted  to  either  place,  the  fact  of  which  is  dem- 
onstrated in  his  recorded  opinions,  which  are  characterized  no 
less  for  their  learning  and  ability  than  for  the  patient  care  with 
which  every  case  presented  for  adjudication  seems  to  have  been 
investigated.     lie  was  emphatically  a  painstaking,  conscientious 
judge,  fully  aware  of  the  responsibility  of  his  position.     An 
examination  of  his  opinions  will  show  that  when   not  bound 
down  by  statutes  or  authorities  long  settled  and  established,  the 
principles  of  justice,  the  innate  notion  of  right  and  fair  dealing 
between  man  and  man,  were  the  determining  reasons  which  in- 
fluenced his  decision ;  and  no  other  judge  within  my  knowledge 
save  Chancellor  Kent,  so  often  fortified  conclusions  by  reference 
to  teachings  of  ancient  and  modern  moralists.     In  no  sense  of 
the  word  was  he  a  case-lawyer,  nor  was  he  an  idolator  of  prece- 
dents simply  as  pircedents,  for,  entitled  as  all  former  adjudica- 
tors are  to  respect,  they  should  not  be  too  blindly  followed,  as 
in  the  complexity  of  human  affairs  the  least  variance  of  facts  or 
circumstances  often  renders  the  precedent  inapplicable  or  ne- 
cessitates the  introduction  of  another  principle  which  demands 
a  different  determination.     Pardon  must  be  craved  for  reference 
as  an  illustration  to  the  celebrated  Dartmouth  College  case, 
rightly  decided,  perhaps,  as  discussed  by  one  of  the  greatest 
jurists  that  ever  adorned  the  bench  of  this  or  any  other  coun- 
try, yet  so  broad  in  its  deductions  that  a  controversy  as  to  the 
appointment  of  trustees  to  a  college  has  virtually  crippled  the 
sovereignty  of  the  States  and  converted  the  grant  of  a  privilege 
into  a  vested  right  irrevocable  by  the  Legislature  or  even  by 
the  people  in  convention  assembled.     In  the  early  judicial  his- 
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tory  of  this  State  there  were  few  precedents  to  follow,  there 
being  no  analogy  between  our  land-system  and  the  system  of 
the  mother  country,  and  upon  which  all  the  legal  lore  of  Coke 
and  Littleton  shed  not  a  ray  of  light ;  and  the  responsibility  de- 
volved upon  the  courts  of  formulating  rules  for  the  interpre- 
tation of  the  statutes  enacted  for  the  private  appropriation  of 
the  public  domain.  These  rules  may  all  be  found  in  the  two 
volumes  of  Overton's  Reports.  The  decisions  were,  after  a  long 
conflict  and  much  discussion,  accepted  by  the  bar  as  a  satisfac- 
tory adjustment  of  the  perplexing  question  which  for  many 
years  had  disturbed  the  repose  of  the  people,  and  there  has 
been  no  disposition  on  the  part  of  subsequent  courts  to  depart 
from  or  overrule  the  principles  therein  settled. 

The  task  would  be  tedious  and  uninteresting  to  enter  into  the 
details  which  necessarily  produced  complications  and  difficulties 
in  our  land-system,  a  most  succinct  but  full  and  complete 
synopsis  of  which  may  be  found  in  Meigs'  admirable  digest, 
familiar  to  all  here  present,  and  most  interesting  as  a  monu- 
ment of  the  patience,  industry,  and  ability  of  our  ancient  law- 
yers. The  North  Carolina  Act  of  1777  first  threw  open  to 
entry  the  territory  west  of  the  mountains.  Then  followed  en- 
tries in  John  Armstrong's  office,  in  Hillsboro,  in  1783.  Subse- 
quent amendments  and  explanatory  amendments  came  in  quick 
succession ;  and  by  and  through  said  acts,  and  not  from  conquest 
or  prescription,  are  our  titles  to  land  in  Tennessee  directly  or 
indirectly  derived.  Every  line  of  those  acts  it  was  necessary 
to  carefully  scrutinize  and  compare  with  former  and  subsequent 
legislation  on  the  same  subject,  an  amount  of  labor  equal  to 
that  bestowed  by  the  English  judges  in  the  interpretation  of 
the  statute  of  frauds,  every  line  of  which  is  said — as  was  not, 
fortunately,  the  case  in  this  instance — to  have  cost  the  govern- 
ment many  thousands  of  pounds.  These  entries,  called  for 
lands  situated  in  a  wilderness  without  a  local  geography,  many 
streams  and  mountains  being  unnamed,  and  the  description  of 
the  land  intended  to  be  appropriated  oftener  than  otherwise 
vague  and  indefinite.  Then  followed  the  survey,  sometimes 
actually  but  slovenly  and  often  only  potentially  made,  a  necessary 
preliminary  for  the  obtaining  of  a  grant,  after  which  the  pat- 
entee rested  quietly,  presuming  that  his  title  was  perfect  and 
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complete.  When  the  Indian  title  was  extinguished,  and  the 
country  thrown  open  for  settlement,  some  entries  could  not  be 
located  except  by  an  eftbrt  of  the  imagination.  Some  land? 
had  been  twice  or  thrice  entered;  the  boundaries  of  others 
overlapped  and  conflicted,  and,  of  course,  confusion  prevailed 
and  disputes  arose  among  the  settlers.  In  the  multiplicity  of 
suits  there  engendered  Judge  Overton  reaped  a  rich  harvest  of 
fees;  but  before  the  questions  were  settled  he  was  persuaded 
by  his  brethren  of  the  bar  and  the  strong  solicitation  of  the  Gov- 
ernor to  accept  a  situation  on  the  bench.  The  reports  bristle  with 
decisions  on  the  land-law  after  he  became  a  member  of  the 
court,  his  associates  also  being  men  of  decided  ability  and 
learning.  There  was  an  eftbrt  made  on  the  part  of  some  emi- 
nent lawyers  to  get  Tennessee  to  follow  in  the  line  of  the  Ken- 
tucky decisions,  but  the  court  resisted,  and  in  the  leading  case 
of  Robertson's  Lessee,  so  familiar  to  the  bar.  Judge  Overton, 
in  an  able  opinion,  may  be  said  to  have  virtually  settled  the 
most  vexatious  questions,  and  ever  thereafter  general  cfHry, 
special  cntry^  locative  call,  notoriety,  and  other  such  words  and 
phrases  were  clearly  defined,  and  made  to  do  real  duty  in  the 
settlement  of  disputed  boundaries.  Not  much  more  to  be  said. 
for  mainly  through  the  labors  of  Judge  Overton  order  was 
evoked  out  of  the  chaos  produced  no  less  by  the  ^vilderness 
condition  of  the  country  than  the  ignorance  of  the  niinieterial 
oflicers  who  had  charge  of  the  land-offices ;  and,  after  a  service 
of  about  ten  years,  he  retired  from  the  bench  with  the  uni- 
versal respect  of  the  bar  of  the  State,  and  against  the  protesta- 
tions both  of  the  General  Assembly  and  the  Governor. 

Judge  Overton  was  a  scholar,  as  any  one  who  has  read  his 
opinions  will  know.  The  language  is  plain,  clear,  and  classi- 
cal, expressive  of  the  idea  without  eftbrt  at  ornamentation. 
His  reading  was  extensive,  his  library  at  the  time  of  his  death 
being  the  largest  and  most  select  in  the  State.  There  never 
lived  a  more  laborious  man,  nor  one  of  greater  activity  and 
energy.  A  valetudinarian  from  youth,  he  accomplished  more 
in  public  and  in  private  life  than  is  generally  achieved  by 
health,  strength,  and  ambition.  No  duty  was  neglected,  and 
order  and  system  reigned  throughout  his  household.  His 
home  was  the  meeting-place  of  the  most  eminent  men  of  the 
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State,  where  a  generous  hospitality  was  always  dispensed; 
and  it  was  also  the  haven  for  poor  young  men  who  wished 
to  study  the  profession  of  the  law,  where  instruction  and 
entertainment  were  given  without  charge,  not  a  few  of  whom 
reflected  honor  upon  him  by  a  future  brilliant  career.  His 
integrity  was  never  impeached  nor  his  fidelity  doubted.  Kind 
and  charitable,  alike  free  from  avarice  and  prodigality,  he  lived 
not  only  an  honorable,  but  a  good  and  useful  life. 

This  sketch  would  be  incomplete  without  a  few  words  more. 
Judge  Overton  has  been  spoken  of  as  a  business  man.  Care- 
ful, prudent,  and  far-seeing,  his  earnings  were  invested  in  wild 
lands,  a  large  area  of  which  still  remains  in  the  hands  of  his 
descendants.  lie  and  General  Jackson  were  partners  in  vari- 
ous purchases,  the  most  notable  being  the  John  Rice  grant, 
situate  at  the  mouth  of  Wolf  River,  upon  which  the  larger  part 
of  the  city  of  Memphis  is  now  built.  These  two  young  men  con- 
ceived the  idea  that  the  Chickasaw  Blulf  was  destined  to  be 
the  seat  of  a  large  city;  and,  notwithstanding  the  fact  that  at 
the  time  of  the  purchase — May  24,  1794— there  were  only  two 
or  three  white  settlements  west  of  the  mountain«  and  between 
the  waters  of  the  Gulf  of  Mexico  and  the  Ohio  River,  the  land 
not  being  subject  to  occupation  until  the  extinguishment  of  the 
title  of  the  Chickasaw  Indians,  they  risked  their  money  in  a 
venture,  the  profits  of  which,  after  the  lapse  of  many  years, 
exceeded  their  most  sanguine  expectations.  After  the  retire- 
ment of  Judge  Overton,  he  accepted  fees  in  important  cases  in 
the  Supreme  and  Federal  Courts,  but  devoted  the  remainder  of 
time  to  his  plantation  and  the  care  of  his  large  lauded  interests. 
General  Jackson  was  occupied  with  his  military  duties,  and 
left  all  business  to  the  judgment  of  Judge  Overton.  About 
1820  Chickasaw  Blufl:^  was  laid  off  into  wide  streets  and  alleys, 
squares  donated  for  trade  and  pleasure,  a  long  and  wide  plaza 
or  promenade  dedicated  to  the  public,  a  plan  superior  in  ap- 
pointments to  any  other  city  on  the  continent,  and  the  place 
called  Memphis,  in  deference  to  the  wishes  of  General  Win- 
chester, who  had  become  an  owner  of  one-eighth  interest  of 
the  grant.  No  addition  to  Memphis  in  any  degree  compares 
with  the  excellence  of  the  original  plan  as  laid  off  by  Judge 
Overton,  who,  though  conservative,  was  progressive  and  gener- 
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ally  in  advance  of  the  time.  It  is  needless  to  say  there  was 
never  any  difficulty  in  the  settlement  of  the  affairs  of  this  part- 
nership. 

One  other  point  in  the  history  of  Judge  Overton's  life  remains 
to  be  treated,  and  that  is  the  prominent  partjsvhich  he  played 
in  promoting  the  election  of  his  friend,  General  Jackson,  to  the 
presidency  of  the  United  States.  In  fact,  from  1820  to  1828  he 
seems  to  have  bent  all  the  energies  of  his  strong  nature  to  bring 
about  that  result,  which  he  thought  would  not  only  be  a  benefit 
to  the  country,  but  an  act  of  justice  toward  a  man  who,  in  his 
estimation,  had  been  so  cruelly  persecuted  and  maligned.  He 
entertained  a  most  exalted  opinion  of  Jackson's  patriotism, 
purity  of  private  character  and  fidelity  to  duty,  and  certainly 
he  had  the  opportunity  to  form  a  correct  judgment,  for  their 
intercourse  was  of  long  duration  and  marked  by  full  and  recip- 
rocal faith  and  confidence,  and,  besides,  he  always  thought  that 
the  world  underrated  Jackson's  intellectual  abilities.  There 
have  been  many  speculations  as  to  the  cause  of  Jackson's  sudden 
popularity,  which  seemed  to  spring  up  in  a  moment,  daily  grew 
in  strength  till  it  landed  him  in  the  presidential  chair,  never 
deserted  him  in  life,  and  still  reigns  supreme  in  the  hearts  of 
the  American  people.  The  cause  is  generally  attributed  to  the 
victory  in  the  battle  of  New  Orleans.  That  was  a  brilliant 
affair,  it  is  true,  a  most  gallant  defense  against  General  Pack- 
enham's  desperate,  not  to  say  fool-hardy,  effort  to  regain  what 
was  lost  on  the  twenty-third  of  December  preceding — the  real 
battle  which  drove  back  the  British  and  saved  New  Orleans 
from  capture.  Other  gallant  achievements  emblazoned  the  war 
of  1812,  and  other  commanders  deserved  and  attained  merited 
reward,  and,  in  the  judgment  of  this  writer,  had  not  subsequent 
events  in  Jackson's  life  reflected  a  glory  upon  his  past  career, 
his  position  on  the  roll  of  fame  would  have  scarcely  been  placed 
higher  than  that  of  Croghan  for  the  defense  of  Fort  Sandusky, 
or  Scott  for  the  victory  at  Lundy's  Lane.  Jackson  was  not 
only  great  in  war,  but  he  was  also  great  in  peace,  and  to  such 
men  events  always  occur  for  the  exercise  of  their  abilities.  Our 
relations  with  Spain  became  very  delicate  on  account  of  the 
depredations  daily  committed  by  the  Florida  Indians  on  the 
persons  and  property  of  our  citizens.     Spain  knew  that  she  was 
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obliged  to  sell,  and  the  United  States  intended  that  no  other 
government  than  herself  should  become  the  purchaser.  The 
negotiation  assumed  somewhat  the  nature  of  common  chaffer- 
ing. The  President  hesitated  to  adopt  strong  and  forcible  meas- 
ures to  prevent  the  incursions  of  the  lawless  subjects  of  his 
Christian  Majesty,  lest  the  amour  propre  of  Spain  should  be 
offended,  and  obstacles  thrown  in  the  way  of  a  satisfactory 
treaty;  and  it  was  also  surmised  on  our  part  that  the  tres- 
passes were  winked  at  by  the  Spanish  authorities  in  order  that 
the  United  States,  to  get  quit  of  the  worry,  would  gladly  give 
a  large  price  for  the  acquisition  of  Florida.  Affairs  were  in  a 
condition  threatening  war,  and  the  President  signified  to  Gen- 
eral Jackson,  who  was  then  a  major-general  in  the  army,  that 
he  wished  him  to  take  direction  of  the  Florida  trouble.  Gen- 
eral Jackson  positively  declined  unless  a  large  discretion  w^as 
given  to  him,  and  frankly  told  the  President  that  if  he  were  in 
command,  could  Spain  not  restrain  her  own  subjects  from  ag- 
gressions, the  border  line  should  be  crossed,  and  the  criminals 
captured  and  punished.  The  orders  issued  from  the  War  De- 
partment to  previous  commanders  were  framed  in  true  diplo- 
matic style,  and  forbade,  even  in  the  pursuit  of  fugitives,  any 
entrance  upon  Spanish  territory.  The  case  was  not  without 
embarrassment.  The  War  Department,  it  was  not  of  course  ex- 
pected, would  issue  any  order  so  broad  as  that  desired  by  Gen- 
eral Jackson — nor  did  he  ask  it — but,  as  a  preliminary  to  ac- 
ceptance of  the  position,  he  wanted  that  intimation  to  be  given 
that  any  step  he  might  take  in  the  exercise  of  a  wise  discretion 
would  be  approved  by  the  Government.  How  could  this  be 
done?  Jackson  called  into  consultation  the  friend  upon  whom 
in  every  emergency  he  relied,  and  it  was  determined  that  Mr. 
John  Rhea,  a  member  of  Congress  from  Tennessee,  should  call 
upon  the  President  and  state  to  him  the  discretionary  powers 
with  which  General  Jackson  asked  to  be  invested,  and,  if  the 
same  were  approved  by  the  President,  then  Mr.  Rhea  should 
write  to  General  Jackson  detailing  the  tenor  of  the  conversa- 
tion. The  interview  was  satisfactory,  and  the  letter  written. 
Only  three  persons  ever  read  this  letter — General  Jackson,  Judge 
Overton,  and  Mr.  Rhea.  This  letter  was  indiscreetly  destroyed 
by  General  Jackson,  after  all  the  troubles  were  thought  to  be 
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over,  on  a  request  made  by  President  Monroe  "  as  a  Mason  and 
a  friend."  But  the  troubles  were  not  all  over,  and  subsequent 
revelations  caused  the  letter  to  cut  a  prominent  figure  in  the 
political  controversies  of  the  day.  The  following  letter  from 
Jackson  to  Overton  foreshadows  the  rupture  between  Jackson 
and  Calhoun,  growing  out  of  the  Seminole  campaign,  the  par- 
ticulars of  which,  freely  discussed  in  Benton's  "Thirty  Years 
in  the  Senate,"  it  is  not  necessary  here  to  recite. 

"Washington,  May  13, 1830. 

"My  Dear  Friend:  On  yesterday  was  placed  in  my  hands 
the  copy  of  a  letter  which  I  here  inclose.  My  usual  course  of 
frankness  I  thought  best  in  this  case  to  be  pursued,  and  I  hast- 
ened this  morning  to  address  Mr.  Calhoun,  inclosing  a  copy 
of  Mr.  Crawford's  letter.  I  inclose  you  a  copy  of  my  letter  to 
him,  and  you  will  see  from  his  reply  I  am  promised  an  answer 
in  due  time.  I  think  you  will  discover  in  this  a  confirmation 
of  what  you  first  conceived  in  1818  before  I  got  home  from  the 
Seminole  campaign  and  took  the  stand  to  arrest  it,  but  you  and 
I  both  believed  the  dagger  was  in  other  hands.  I  might  well 
exclaim,  if  the  narrative  of  Mr.  Crawford  be  true,  Et  ta  Brute! 

"It  is  getting  late.  I  close  by  asking  you  whether  in  your 
opinion  I  have  not  adopted  the  proper  course  in  frankly  ad- 
dressing Mr.  Calhoun  in  laying  Mr.  Crawford's  letter  before 
him.  With  prayers  for  yourself  and  your  family,  I  am  your 
friend,  Andrew  Jackson." 

"  Hon.  John  Overton." 

Upon  the  receipt  of  the  Rhea  letter,  General  Jackson,  who 
was  then  at  Jefferson  Barracks,  made  preparations  to  leave  for 
Florida,  and  intended  to  stay  a  few  days  at  the  Hermitage,  where 
he  was  informed  a  special  messenger  would  meet  and  deliver  to 
him  the  orders  from  the  War  Department.  Judge  Overton 
went  to  the  Hermitage  expecting  the  arrival  of  General  Jack- 
son, and,  the  General  not  coming,  he  returned  home,  but  the 
next  day  received  from  him  a  letter,  of  which  the  following  is 
an  extract:  "I  have  reached  home  this  moment.  lam  very 
anxious  to  see  you,  the  more  so  from  some  dispatches  I  have 
received  this  moment  from  the  War  Department.  I  should  do 
myself  the  pleasure  of   riding  down  to  see  you,  but  circum- 
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stances  are  such  I  cannot  do  so.  Can  you  not  come  up  and 
see  me?  Added  to  the  anxiety  I  have  to  see  you,  it  would  be 
exceedingly  gratifying  to  me  to  see  you  and  have  your  opinion 
on  the  dispatches  above  alluded  to."  The  anxiety  was  of 
course  occasioned  by  the  tone  and  temper  of  the  dispatches 
from  the  War  Department,  which  were  of  the  regulation  order, 
full  of  expressions  of  kind  feeling  for  Spain,  whether  felt  or 
not,  and  that  nothing  must  be  done  except  in  strict  accord- 
ance with  the  law  of  nations — a  set  of  instructions  which  vir- 
tually impaired  all  the  force  of  the  Rhea  letter.  We  may  well 
imagine  how  closely  each  line  of  the  dispatches  was  scanned, 
and  what  thought  was  bestowed  upon  the  position  in  which 
Jackson  would  be  placed  should  he  feel  it  his  duty  to  cross  the 
line,  his  action  being  disavowed  by  the  Government.  The  sit- 
dation  was  by  no  means  pleasant.  After  much  consideration, 
Judge  Overton  gave  the  opinion  that  the  orders  from  the  War 
Department  must  necessarily  be  couched  in  language  cautious 
and  precise,  and  there  was  a  presumption  that  the  President 
had  conferred  with  the  Secretary  of  War,  especially  as  there 
had  been  no  withdrawal  of  the  lihea  letter ;  and  that,  from 
the  papers  all  taken  together,  the  commanding  general  had  a 
carte  blanche  to  use  his  discretion  as  to  what  should  or  should 
not  be  done  in  certain  emergencies;  and,  moreover,  Judge 
Overton  urged  that  if  the  authorities  of  Florida  were  unable 
or  unwilling  to  prevent  depredations,  it  would  be  no  viola- 
tion of  the  law  of  nations  for  the  army  to  cross  the  line,  not 
as  an  act  of  hostility  to  a  friendly  power,  but  as  the  only  means 
for  the  protection  of  our  own  people  against  rapine  and  mur- 
der. Such  was  the  view  taken  of  the  case,  and  within  a  few 
days  Jackson  left  home,  and  during  the  next  spring  Pensacola 
was  occupied  by  the  United  States  army.  The  conduct  of 
Jackson  was  severely  arraigned  in  Congress,  and  the  indict- 
ment preferred  by  Mr.  Clay  was  as  powerful  as  that  brought 
by  Burke  against  Hastings,  with  this  difference:  that  in  one 
instance  the  accused  was  a  patriot,  in  the  other  a  plunderer. 
Excitement  ran  so  high  that  all  public  business  was  delayed 
until  a  verdict  of  condemnation  or  acquittal  should  be  rendered 
by  Congress.  Judge  Overton  came  to  the  rescue  of  his  friend, 
and,  under  the   signature   of  "Aristides,"  published   a  most 
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learned  and  elaborate  defense  of  Jackson,  justifying  his  con- 
duct by  the  law  of  nations  as  well  as  the  peculiar  circumstances 
by  which  he  was  surrounded.  Neither  the  President  nor  his 
Cabinet  had  any  agency  in  the  arraignment,  and  hence  the 
Rhea  letter  was  not  mentioned,  General  Jackson  not  wishing 
to  place  the  President  in  any  embarrassing  position,  and  feeling 
confident  that  on  other  grounds  he  would  be  sustained  both  by 
Congress  and  the  people.  An  acquittal  came  on  final  vote,  and 
the  verdict  was  hailed  with  almost  universal  approbation. 
Jackson's  bearing  had  been  so  manly  and  courageous  under  the 
terrible  ordeal  through  which  he  had  passed,  and  under  which 
a  weaker  nature  would  have  perished,  that  popular  sympathy 
became  enlisted  in  his  favor;  and,  in  the  opinion  of  the  writer, 
contrary  as  it  may  be  to  general  belief,  it  was  to  this  trial,  and 
not  to  the  Indian  wars,  nor  even  to  New  Orleans,  that  Jackson 
was  indebted  for  the  future  honors  which  clustered  around  his 
brow.  Deputations  from  States  and  cities  waited  upon  and 
congratulated  him,  and  not  ovations,  but  Roman  triumphs  were 
accorded  wherever  he  traveled.  The  heroism  displayed  by  him 
gilded  and  made  brighter  all  former  achievements.  He  retired 
from  the  army,  and  Florida  having  soon  after  been  purchased 
from  Spain,  he  was  appointed  Governor  of  that  territory. 
There  came  occasionally,  now  and  then,  half-suppressed  or  sug- 
gestive utterances  that  perhaps  it  might  be  well  for  the  coun- 
try if  this  distinguished  hero  should  be  placed  in  the  presiden- 
tial chair  on  the  expiration  of  the  term  of  Mr.  Monroe — an 
announcement  which  those  who  knew  the  noble  qualities  of 
his  nature  received  with  approbation,  but  was  met  only  with 
derision  from  those  who  looked  on  him  merely  in  the  light  of  a 
successful  soldier.  The  apparent  bad  taste  of  saying  so  much 
concerning  General  Jackson  in  a  sketch  of  Judge  Overton's 
life  will  be  explained  when  it  is  known  that  it  was  mainly 
through  the  efforts  of  this  long-tried  friend  that  the  qualifica- 
tions of  Jackson  were  prominently  set  forth  before  the  Amer- 
ican people.  The  chronicler  shall  be  Judge  Overton  himself. 
There  accompanied  General  Jackson  to  Florida  as  a  part  of  his 
family,  a  favorite  nephew  of  Judge  Overton,  who,  on  account 
of  ill  health,  determined  not  to  return  to  Tennessee  with  the 
General  and  his  family,  and  it  is  to  this  nephew  that  the  follow- 
ing letter  was  addressed : 
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"Nashville,  February  23, 1824. 

"My  Dear  Nephew:  Yours  of  the  twenty-fifth  inst.  has 
been  received,  and  I  am  gratified  that  you  are  regaining  your 
health. 

"Our  inestimable  friend.  General  Jackson,  is  rising  rapidly 
throughout  the  Union.  The  Enquirer,  of  Richmond,  has  soft- 
ened its  tone,  and  admits  that  Jackson  is  the  strongest  man  of 
the  South  and  West,  and  even  the  Intelligencer  publishes  short 
things  in  his  favor.  My  dear  young  friend,  you  can  judge  how 
gratifying  it  must  be  to  me  in  my  declining  years  to  reflect 
upon  the  course  I  have  taken  in  regard  to  this  man.  Previously 
to  the  sitting  of  the  Legislature  in  1821,  it  forcibly  struck  me 
that  he  ought  to  be  the  next  President,  and  by  proper  means 
might  be  made  so.  To  prepare  the  public  mind,  pieces  were 
thrown  out  in  Wilson's  paper.  They  were  thought  lightly  of, 
but  that  made  no  difference  with  me.  The  Legislature  met, 
and  then  I  communicated  to  a  leading  member  my  views,  which 
he  gave  into,  communicated  them  to  Grundy,  who  at  first 
seemed  a  little  surprised,  but  gave  into  the  measure  of  recom- 
mending him  by  our  Legislature,  which  was  done  unanimously. 
The  resolutions  were  preceded  by  a  speech  which  I  wrote  for  a 
member.  Caucussing  was  denounced,  and  Jackson's  case  put 
directly  to  the  people  of  the  United  States.  The  Nashville  res- 
olutions I  drew  persevering  in  the  same  line  of  thought.  They 
were  well  received  and  followed  step  by  step  in  Pennsylvania 
and  Maryland,  and  even  Ifew  York  is  now  struggling  to  adopt 
the  same.  In  all  this  I  declare  to  you  that  I  never  mentioned 
one  word  to  Jackson.  He  knew  as  little  about  it  as  he  did 
when  his  defense  of  the  Seminole  campaign  commenced  by  the 
publication  of  'Aristides,'  which  arrested  the  impending  fatal 
stroke.  Thus  it  is,  that  in  all  ages  the  real  and  sufficient  causes 
of  the  greatest  events  are  ever  hid  even  from  the  impartial  and 
scrutinizing  historian.  We  commenced  our  career  together, 
we  slept,  eat,  and  suffered  together,  and  I  always  entertained 
the  same  view  of  his  talents  and  character,  and  I  have  the  con- 
solation to  think  that  I  have  never  been  mistaken  in  him. 
What  opinion  he  entertains  of  me  I  know  not.  I  have  my 
part  to  play,  marked  out  I  believe  by  Providence,  and  he 
has  had  his  part,  and  it  may  seem  strange,  but  is  true,  that 

Digitized  by  VjOOQ IC 


184  Proceedings  of  the 

we  never  consulted  as  to  any  preconcerted  plans  in  all  our 
lives. 

"We  all  want  to  see  you,  and  rest  assured  that  Jackson  i? 
nearly  certain  of  being  President.         Your  relation, 

"John  Overton." 

The  hope  was  not  realized  in  1824,  but  his  friend  did  not  de- 
spair, and  for  the  next  four  years,  through  tongue  and  pen,  he 
stood  as  a  wall  of  defense  against  the  vituperation  cast  upon 
Jackson's  character ;  and  especially  did  this  aged  man  repel  witL 
knightly  chivalry  the  charges  against  the  reputation  of  one 
dearer  to  the  General  than  even  his  own  life.  The  voice  of  the 
people  in  1828  gave  a  verdict  which  has  been  ratified  by  poster- 
ity. Judge  Overton  accompanied  the  President-elect  to  Wash- 
ington, and  was  present  at  the  inauguration. 

Here  is  closed  a  brief  and  imperfect  sketch  of  the  character 
and  qualities  of  a  man  whose  intellectual  and  moral  stature  wai^ 
far  above  the  average  standard — a  jurist,  a  statesman,  and  a  pa- 
triot who  loved  and  served  Tennessee  well.  John  Overton  died 
the  twelfth  day  of  April,  1833. 
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The  Law  of  Damages  and  Fellow-servants,  as 

Applied  in  Personal  Injury  Cases  in 

Tennessee. 


William  M.  Baxter. 


At  common  law  there  was  no  difficulty  and  no  confusion  as 
to  the  elements  of  damages  in  personal  injury  cases.  Under 
the  maxim,  "ac^io  personalis  moritar  cum  personaj^  only  such 
elements  of  damage  as  preceded  death  could  be  considered  or 
allowed,  because  the  death  of  the  plaintift'  abated  the  suit. 
The  only  controversy  that  ever  divided  the  courts  in  such  cases 
was  whether  vindictive  or  exemplary  damages  could  or  should 
be  allowed.  In  1851,  however,  our  Legislature  enacted  what 
is  known  as  Lord  CampbeWs  Act,  as  it  had  passed  the  English 
Parliament.  Our  act  of  1851  is  in  these  words :  "  That  when 
death  is  caused  by  the  wrongful  act  or  omission  of  another, 
the  personal  representative  of  the  former  may  maintain  an  ac- 
tion against  the  latter,  if  the  former  might  have  maintained  an 
action  (had  he  lived)  against  the  latter  for  an  injury  caused  by 
the  same  act  or  omission ;  and  the  amount  recovered  is  to  be 
for  the  exclusive  benefit  of  the  widow  and  next  of  kin,  to  be 
distributed  to  them  in  the  same  proportion  as  the  personal 
property  of  the  deceased  person." 

This  act  would  cover  a  case  of  murder  or  other  wrongful 
killing,  embracing  any  kind  of  intentional  homicide,  or  homi- 
cide by  negligence.  The  cases  are  very  few  in  which  it  has 
been  invoked  where  an  individual  has  been  the  slayer;  but 
the  cases  are  almost  countless  where  railroads,  by  negligence 
in  their  operation,  have  been  the  cause  of  the  intestate's  death. 

Now,  it  will  be  readily  seen,  and  it  is  so  found  in  the  English 

text-books  and  decisions,  that  this  act  creates  a  right  of  action ; 

what  we  call  a  sabstantivt  right  of  action ;  one  that  did  not 

and  could  not  exist  at  common  law,  by  reason  of  the  maxim, 

13 
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^^ actio  personalis  moritur  cum  persona;^'  and  it  seemed  to  fol- 
low, as  a  natural  construction  (on  the  measure  of  damages) 
that  it  was  legitimate  to  show,  on  one  hand,  the  pecuniary  ex- 
pectation which  the  widow  and  next  of  kin  had  in  the  contin- 
uance of  the  life  of  the  deceased;  or,  on  the  other  hand,  that 
such  pecuniary  expectation  amounted  to  nothing;  as,  for  ex- 
ample, that  the  deceased  was  old,  decrepit,  and  a  charge,  or 
was  worthless,  drunken,  etc.  In  England  this  construction 
was  instantaneous  and  unvarying,  and  continues  to  he  so.  Be- 
fore any  case  arising  in  this  State  called  for  a  construction  of 
this  act,  as  to  the  measure  of  damages  established  by  it,  a  com- 
mittee of  two  distinguished  lawyers — Hon.  William  F.  Cooper 
and  Hon.  R.  J.  Meigs — was  appointed  by  the  Legislature  to 
reduce  all  the  statute-law  of  Tennessee  to  a  Code.  In  doing 
this  work  (which  was  subsequently  enacted  as  a  whole)  they 
made  many  radical  changes. 

In  carrying  this  act  of  1851  into  the  Code,  the  codifiera  made 
it  read  as  follows:  "That  the  right  of  action  which  a  person 
who  dies  from  injuries  received  from  another,  or  whose  death 
is  caused  by  the  wrongful  act  or  omission  of  another,  icould 
have  had  against  the  xorong-doer  in  case  death  had  not  ensued, 
shall  not  abate  or  be  extinguished  by  his  death ;  but  shall  pass 
to  his  personal  representative  for  the  benefit  of  his  widow  and 
next  of  kin,  free  from  the  claims  of  creditors."  Code,  1858, 
Sec.  2-^91;  carried  into  Milliken  &  Vertrees'  Code  as  Sec.  3130. 

It  will  at  once  be  noticed  that  this,  strictly  speaking,  is  not  a 
codification  of  the  act  of  1851.  That  act  created  an  entirely  new 
right  of  action;  whereas  this  committee  of  distinguished  lawyers 
undertook  to  frame  a  law  which  would  keep  alive  a  right  of 
action  which  the  deceased  would  have  had  if  death  had  not  re- 
sulted from  the  injury,  and  to  pass  that  right  of  action  to  his 
personal  representative,  for  the  benefit  of  his  widow  and  next 
of  kin.  Under  Lord  Campbell's  act  the  measure  of  damages 
was  the  pecuniary  loss  to  the  next  of  kin.  Under  Section  2291  of 
the  Code  of  1858,  the  damages  are  such  as  the  injured  party 
could  have  recovered  if  death  had  not  ensued;  because  it  i^  his 
right  of  action  which  passes  to  the  administrator,  being  just  as 
if  he  himself  were  suing.  It  would  seem  that  this  would  be 
the    construction  as  a  matter  of  course,  and  until  the  act  of 
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March  28,  1883  (Acts  of  1883,  pp.  250-260),  it  was  the  con- 
struction as  a  matter  of  course,  from  and  after  the  case  of 
Trafford  v.  Express  Company  (1881),  reported  in  8  Lea,  p.  96. 
For  ten  or  twenty  years  prior  to  1881,  however,  our  Supreme 
Court  (following  undoubtedly  the  decisions  of  English  courts, 
and  other  courts  which  had  construed  Lord  CampbelPs  act,  and 
following  the  statutes  of  other  States  which  adopted  its  phrase- 
ology) not  only  held  that,  under  our  statute,  damages  for  men- 
tal and  physical  suftering  by  the  deceased,  loss  of  time,  necessary 
expenses  and  medical  bills,  could  be  recovered,  but  that,  in 
addition  thereto,  damages  could  be  recovered  for  the  separate 
and  distinct  loss  to  the  next  of  kin.  The  language  of  the  court 
in  Collins  v.  Railroad  Company,  9  Ileis.,  851,  which  was  faith- 
fully and  literally  reproduced  by  the  lower  courts  in  charge 
after  charge,  was  in  these  words :  "  If  the  plaintiffs  had  a 
reasonable  expectation  of  pecuniary  advantage  from  the  con- 
tinuance of  the  life  of  the  deceased,  they  may  recover  for  it ; 
and  the  greater  the  value  of  the  life  to  them,  in  a  pecuniary 
point  of  view,  the  more  perfect  the  right  of  recovery."  For 
this  statement  of  principle,  the  court  cites  Sher.  &  Redf.  on 
Neg.,  612,  and  the  principle  is  so  stated  in  that  work,  and 
certain  cases  are  cited  by  Sher.  &  Redf.  in  support;  but  when 
those  cases  are  examined,  they  will  be  found  to  be  cases  con- 
struing statutes  which  were  simply  re-enactments  of  Lord 
Campbell's  act,  and  which  were  any  thing  but  our  act  as  enacted 
in  Section  2291  of  the  Code  of  1858. 

By  this  course  of  decision,  oar  Supreme  Court— notwith- 
standing our  statute  was  framed  upon  an  entirely  different  idea 
than  Lord  Campbell's  act — added  and  fastened  upon  the  body 
of  our  statute  an  element  of  damages  never  contemplated ;  in 
fact,  our  court  authorized  the  recovery  of  double  damages,  en- 
tirely separate  and  distinct  in  character,  because  the  damages 
which  the  injured  person  might  have  recovered  if  death  had 
not  resulted,  would  necessarily  be  personal  to  him,  and  be  such 
as  preceded  death  ;  whereas,  the  damages  resulting  to  the  next 
of  kin  would  be  personal  to  them,  and  would  result  as  a  conse- 
quence of  the  death.  When  the  court  adopted  the  only  natural, 
reasonable,  and  proper  construction  in  the  TraflFbrd  case,  and 
adhered  to  it,  reversing  possibly  fifty  or  sixty  cases  from  the 
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bench,  because  the  circuit  judges  had  followed  their  own  hold- 
ing in  the  Collins  case,  somebody,  who  was  undoubtedly  inter- 
ested, and  possibly  felt  aggrieved,  went  to  the  Legislature  and 
brought  about  the  passage  of  the  act  of  March  28,  1883,  which 
reads  as  follows :  "  That  where  a  person's  death  is  caused  by  the 
wrongful  act,  fault,  or  omission  of  another,  and  suit  is  brought 
for  damages  as  provided  for  in  Section  2291,  etc.,  the  party 
suing  shall,  if  entitled  to  damages,  have  the  right  to  recover 
damages  for  mental  and  physical  suftering,  loss  of  time,  and 
necessary  expenses  resulting  to  the  deceased  from  the  personal 
injuries,  and  also  the  damages  resulting  to  the  parties  for  whose 
use  and  benefit  the  right  of  action  survives  from  the  death  con- 
sequent upon  the  injuries  received." 

So  far  as  I  know,  no  reported  case  has  passed  upon  this  stat- 
ute. Some  very  practical  questions  of  evidence,  however, 
must  necessarily  arise  under  it.  For  instance,  to  those  ele- 
ments of  damage  resulting  to  the  next  of  kin,  evidence  would 
be  competent,  in  order  to  defeat  or  decrease  such  damages,  to 
show  drunkenness,  old  age,  idiocy,  or  imbecility;  and,  in  fact, 
any  thing  to  establish  that  the  next  of  kin  had  suffered  no 
pecuniary  loss;  whereas,  with  reference  to  those  elements  of 
damage  personal  to  the  deceased,  such  evidence  would  be  irrel- 
evant, unless  for  the  purpose  of  being  used  to  aggravate  such 
damages — i.  e.,  such  facts  might  increase  mental  or  physical 
suffering  or  aggravate  the  infliction  of  the  injury.  As  the 
statute-law  of  Tennessee  now  stands  in  this  particular,  two 
rights  of  action  in  personal  injury  cases  are  vested  at  the  same 
time  in  the  same  administrator,  to  wit:  (1)  The  right  of  action 
which  the  deceased  himself  would  have  had  if  death  had  not 
ensued.  (2)  A  substantive  right  of  action,  created  by  the 
statute  itself,  to  recover  damages  on  account  of  the  pecuniary 
loss  to  the  next  of  kin  by  reason  of  the  wrongful  killing  of 
the  intestate.  Certainly  a  very  peculiar  state  of  affairs,  and 
one  wherein  the  elements  of  damages  and  the  rules  of  evidence 
are  very  different.  But  so  it  is  that,  beginning  with  an  act 
which  it  would  seem  could  not  possibly  be  misconstrued,  our 
codifiers,  our  courts,  and  our  Legislature  have  got  the  law  of 
the  proper  measure  of  damages  for  personal  injuries  resulting 
in  death,  into  a  condition  of  great  uncertainty,  to  say  the  least. 
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There  have  been  eftbrts  more  than  once  in  Tennessee  (nota- 
bly at  the  recent  session  of  our  Legislature)  to  modify  or  abro- 
gate the  common  law  doctrines  of  "master  and  servant"  as 
they  bear  upon  or  affect  the  question  of  "fellow-servants." 
Our  courts  say  the  common  law  still  obtains  in  Tennessee  in 
the  matter  of  who  are  fellow-servants;  that  if  one  fellow- 
servant  injures  another,  the  master  is  not  liable  in  damages. 
This  is  certainly  good  common  law.  But  who  is  a  fellow-serv- 
ant? What  definition  will  classify  him  so  certainly  as  to  make 
the  law  certain?  If  we  turn  to  our  text-books  or  our  law 
dictionaries,  we  will  find  fellow-servants  defined  as  follows: 
"  Such  servants  as  are  employed  in  the  same  or  a  common  serv- 
ice, and  subject  to  the  same  general  control."  If  this  definition 
is  correct,  one  would  suppose  that  all  employes  of  the  same 
employer  who  are  engaged  in  a  common  service  (that  is,  carry- 
ing on  the  business  of  the  employer),  and  who  are  subject  to 
his  general  control,  are  fellow-servants,  for  whose  negligence 
toward  each  other  the  master  is  not  liable.  This  seems  to 
have  been  the  law  until  business  operations  began  to  assume 
large  proportions,  necessitating  the  employment  of  a  large 
number  of  employes,  to  some  of  whom  were  necessarily  dele- 
gated some  of  the  personal  obligations  and  duties  of  the  master 
toward  his  employes.  Then  the  application  of  this  flexible 
principle  of  the  common  law  began  to  be  fought  over  and  con- 
tested before  the  courts ;  and  when  the  dangerous  and  gigantic 
operations  of  railroads  began  to  revolutionize  the  commerce  of 
the  world  and  monopolize  its  transportation,  with  steam  as  a 
motive  power  and  "soulless  corporations"  as  employers,  this 
simple,.plain,  common  law  definition,  by  reason  of  the  vigorous 
and  repeated  attacks  made  upon  it,  became  a  disfigured,  bat- 
tered something,  that  Lord  Ellenborough  would  never  have 
recognized.  Affirming  that  the  common  law  is  (touching  this 
question)  still  in  force  in  Tennessee,  our  court  in  the  Carroll  case, 
in  6  Heis.,  347,  modified  the  definition,  by  refusing  to  apply  it 
to  a  case  where  the  injured  employe  was  working  in  a  separate 
and  distinct  department,  not  necessarily  connected  with  the 
department  by  the  negligence  of  one  of  the  employes  in  which, 
the  injury  occurred.  Upon  what  principle  this  distinction  was 
made  it  is  difficult  to  see.     The  reasons  urged  for  it  might  well 
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apply  and  be  of  much  force  as  grounds  for  changing  the  com- 
mon law  by  a  statute;  but  they  furnish  no  reason  for  exempt- 
ing from  the  rule  of  the  common  law  the  employes  of  one 
department  of  a  common  business,  under  one  general  control; 
for,  as  soon  as  we  begin  to  divide  a  large  and  extensive  business 
into  departments,  the  doctrine  of  fellow-servants  is  practically 
abrogated. 

The  next  modification  made  by  our  court  was  in  the  Bowler 
case,  in  9  Heis.,  p.  866. 

It  was  there  held  that  a  "section  boss"  and  one  of  his  gang 
of  men  were  not  fellow-servants,  the  action  being  based  upon 
the  negligence  of  the  section  boss.  The  court  say:  "^ We  de- 
clare the  rule  to  be,  that  in  the  employment  and  control  of  his 
subordinates  the  *  section  boss'  acts  as  the  representative  or 
agent  of  the  common  superior,  the  corporation."  If,  as  a  mat- 
ter of  law,  a  section  boss,  in  his  sphere,  is  the  master  or  vice- 
principal  of  a  corporation,  it  follows  inevitably,  as  a  matter  of 
logic,  that  he  and  one  of  his  men  are  not  and  cannot  be  fellow- 
servants,  because  one  is  the  servant  and  the  other  the  master. 
But  it  is  respectfully  submitted  that  this  is  common  law  in 
Tennessee  and  a  few  other  States  only. 

Again,  in  the  Wheless  case,  in  10  Lea,  p.  741,  while  holding 
in  the  particular  case  that  all  the  members  of  a  train's  crew 
(excepting  the  conductor)  were  fellow-servants,  our  Supreme 
Court,  obiter  dictum,  even  subdivides  the  separate  department 
distinction,  and  sets  the  pendulum  of  uncertainty  again  going, 
by  using  these  words :  *'  Of  course  in  some  cases  a  railroad 
company  may  be  held  liable  to  a  brakeman  for  the  negligence 
of  an  engineer,  as  where  the  former  is  in  fact  acting  under  the 
orders  of  the  latter.  We  do  not  mean  to  hold  that  the  relation 
of  superior  and  inferior  may  not,  in  some  cases,  exist  between 
them — only  that  it  did  not  in  this  case,  so  far  as  the  record 
shows." 

To  add  to  this  uncertainty,  Judge  Turney  (now  chief  justice) 
dissented  from  the  judgment  of  reversal,  but  gave  no  reasons. 
Perhaps  his  dissent  in  the  Lauman  case,  hereafter  to  be  noticed, 
will  show  what  his  opinion  is  on  this  question.  This  Wheless 
case  seems  to  leave  the  question  of  whether  or  not  the  relation 
of  fellow-servant  exists,  as  a  mixed  question  of  law  and  fact — 
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the  law  to  be  determined  according  as  the  fact  may  be  found. 
If  one  is  injured  by  a  fellow-servant  in  a  common  employment, 
and  in  the  same  department  of  service,  not  acting  under  the 
orders  of  or  in  subjection  to  the  co-employe  inflicting  the 
injury,  there  can  be  no  recovery ;  but  what  is  or  is  not  the  same 
department  of  service,  and  whether  the  injured  party  was  or 
was  not  acting  under  the  orders  of  or  in  subjection  to  such 
other  employe,  are  matters  of  fact  which  must  be  determined 
before  our  present  Tennessee  common  law  definition  of  a  fellow- 
servant  can  be  applied.  We  have  got  away  from  the  moorings, 
and  are  drifting  in  a  sea  of  uncertainty. 

In  the  DeArmond  case,  reported  in  2  Pickle,  p.  73,  our  court 
made  another  decision  on  this  subject,  which  has  involved  it  in 
still  further  doubt.  In  this  case  they  hold  that  a  telegraph  opera- 
tor, employed  in  the  department  of  operating  trains,  and  who 
received  from  the  train-master  a  correct  train-order,  but  failed 
to  deliver  it  to  a  conductor  to  whom  addressed,  was  not  a  fellow- 
servant  of  the  conductor,  and  that,  therefore,  the  conductor 
could  recover  of  the  railroad  company  for  injuries  sustained  by 
reason  of  the  operator's  negligence  in  failing  to  deliver  a  proper 
and  correct  train-order.  In  this  case  it  appeared  in  proof 
that  the  operator  and  conductor  were  in  the  same  department 
of  service;  that  the  operator  was  not  over  the  conductor  in  any 
way,  could  neither  hire  nor  discharge  him,  and  that  they  were 
both  subject  to  the  orders  of  the  train-master.  However,  by 
reference  to  the  decision  itself,  it  will  be  seen  that  the  court 
holds,  as  a  matter  of  law,  that  the  operator  and  conductor 
were  not  in  the  same  department,  and  that  the  act  of  the  opera- 
tor in  failing  to  deliver  the  train-master's  order  was,  in  law,  the 
act  of  the  train-master,  the  conductor's  superior,  and  the  de- 
fendant's vice-principal.  The  court  confessedly  confuses  the 
duties  of  a  train-dispatcher,  who,  in  the  name  of  the  train- 
master, gives  orders,  and  a  way-station  telegraph  operator  who 
simply  receives  and  delivers  orders  thus  given. 

In  this  opinion  the  court  admits  that  it  has  been  guilty  of 
"judicial  legislation"  when,  with  grim  humor,  they  say :  "It 
may  be  interesting  to  mention  that  the  modifications  of  the 
common  law  rules  as  to  the  liability  of  a  master  for  negligence 
of  a  fellow-servant  which  have  been  adopted  by  the  decisions 
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in  this  State,  are  the  same  in  principle  as  those  since  embodied 
in  the  employer's  liability  act  passed  by  the  English  Parlia- 
ment in  1880,  so  that  the  decisions  of  the  English  courts  which 
we  have  refused  to  follow  have  since  been  abrogated  by  the 
English  statute."  What  it  took  an  act  of  Parliament  to  ac- 
complish in  England  our  Supreme  Court  have  done  by  decis- 
ions which  modify — mark  the  word  modify — the  rules  of  the 
common  law.  The  humor  of  the  whole  thing  lies  in  the  com- 
placency with  which  the  court  congratulates  itself  that  in  its 
*' judicial  legislation"  so  candidly  confessed,  it  has  fixed  the 
same  measure  of  liability  of  the  master  to  the  servant  as  has 
been  fixed  by  Parliament. 

In  the  Lauman  case  (oral  opinion,  December  term,  1889), 
which  I  have  previously  mentioned,  in  an  oral  opinion  by 
Judge  Lurton,  concurred  in  by  Judge  Snodgrass  and  the  late 
Judge  Folkes  (Judges  Turney  and  Caldwell  dissenting),  we 
find  the  latest  decision  afl^ecting  this  much  mooted  question. 
The  facts  were  that  Lauman  was  the  engineer  running  the 
"  Columbia  Accommodation,"  a  regular  scheduled  train,  having 
its  arriving  and  departing  time  at  all  stations  printed  on  the 
schedule.  This  train  left  Nashville  for  Columbia  on  its  usual 
time  on  the  day  of  the  accident,  and  was  proceeding  according 
to  its  schedule  rights.  The  train-master  gave  an  order  to  some 
light  engine  at  Columbia  to  "run  extra  to  Nashville."  It  was 
conceded  that  the  order  meant,  and  was  understood  on  all 
hands  to  mean,  "run  to  Nashville  as  an  extra  train,  avoiding 
all  regular  scheduled  trains."  There  was  a  collision  by  reason 
of  the  carelessness  and  negligence  of  the  engineer  in  charge  of 
the  light  engine,  resulting  in  Lauman's  death — he  being  en- 
tirely innocent  and  blameless.  In  Lauman's  right  a  suit  for 
damages  was  brought  against  the  railroad  company.  It  was 
first  insisted  that  the  company  was  guilty  of  negligence  in  giv- 
ing such  an  order.  The  court  said  no,  because  such  an  order, 
expressly  commanding  the  engineer  to  avoid  all  regular  sched- 
uled trains,  could  never  produce  or  bring  on  a  collision.  It 
was  nfext  insisted  that  the  company  was  ^i^uilty  of  negligence 
in  failing  to  advise  Lauman  that  such  an  order  had  been  given. 
The  court  said  no,  because  such  notice  was  entirely  unneces- 
sary and  would  have  accomplished  no  purpose.    It  was  then 
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sought  to  hold  the  company  liable  for  the  negligence  of  the 
engineer  in  charge  of  the  light  engine.  The  court  said  no, 
because  he  and  Lauman,  although  running  difterent  trains  in 
opposite  directions,  were  fellow-servants.  Whether  Judges 
Turney  and  Caldwell  dissented  on  all  three  propositions,  or 
only  upon  the  last  one,  I  am  unable  to  say.  They  gave  no  rea- 
sons and  filed  no  opinion. 

In  the  Burson  case,  now  held  under  advisement,  Burson,  who 
was  running  a  passenger-train,  was  killed,  as  alleged,  by  run- 
ning into  an  open  switch  which  the  crew  of  another  train, 
while  waiting  for  him  to  pass,  had  negligently  failed  to  close. 
Following  the  Lauman  case,  the  lower  court  sustained  a  de- 
murrer to  the  declaration  in  the  Burson  case  and  dismissed  the 
suit,  holding  that  whoever  of  the  waiting  crew  failed  to  prop- 
erly set  the  switch,  he  was  Bnrson's  fellow-servant.  Whether 
this  judgment  will  be  affirmed  or  reversed  has  not  yet  been 
announced. 

In  the  Gurley  case  (12  Lea,  p.  46)  it  was  assumed  by. the 
court,  without  question,  that  a  switch-tender  was  a  fellow- 
servant  with  the  engineer  pulling  the  train  which  ran  into  a 
switch  negligently  left  open  by  the  switch-tender. 

In  the  courts  of  last  resort  in  America  we  find  decisions 
holding  that  a  track-repairer  and  those  in  charge  of  the  train 
upon  which  he  rode  are  fellow-servants,  and  that  they  are  not; 
that  a  locomotive  engineer  and  a  master  mechanic  are  fellow- 
servants,  aud  that  they  are  not;  that  the  foreman  of  a  shop, 
having  charge  of  the  machinery  therein,  and  a  workman  in- 
jured by  a  defect  in  the  machinery  are  fellow-servants,  and 
that  they  are  not;  that  a  conductor  of  a  gravel-train  and  a 
common  laborer  thereon  are  fellow-servants,  and  that  they  are 
not;  that  a  brakeman  on  the  train  and  the  mechanics  in  the 
repair-shops  are  fellow-servants,  and  that  they  are  not;  that  a 
brakeman  and  an  inspector  of  machinery  and  rolling-stock  are 
fellow-servants,  and  that  they  are  not;  that  a  carpenter  or 
other  employe  and  the  men  in  charge  of  the  train  by  which  he 
is  carried  to  and  from  his  work  are  fellow-servants,  and  that 
they  are  not;  that  a  brakeman  on  a  freight-train  and  an  en- 
gineer on  a  passenger-train  are  fellow-servants,  and  that  they 
are  not;  that  a  railroad  conductor  and  engineer  on  the  same 
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train  are  fellow-servants,  and  that  they  are  not ;  that  a  gang  of 
track-repairers  and  the  foreman  of  the  gang  are  fellow-servants, 
and  that  they  are  not;  that  a  track-repairer  and  a  fireman  or 
engineer  of  a  passing  train  are  fellow-servants,  and  that  they 
are  not;  that  a  train -dispatcher  and  a  brakeman  are  fellow- 
servants,  and  that  they  are  not;  that  an  employe  in  a  railroad 
repair-shop  and  another  employe  in  a  different  department  of 
the  shop  are  fellow-servants,  and  that  they  are  not;  that  the 
general  superintendent  of  a  railroad,  the  supervisor  of  the 
road,  and  engineer  and  a  section-master  and  common  laborer 
are  fellow-servants,  and  that  they  are  not;  that  a  station-agent 
and  the  engineer  of  a  locomotive  running  on  the  tracks  about 
the  station  are  fellow-servants,  and  that  they  are  not;  that  a 
station-agent  and  a  brakeman  on  a  train  are  fellow-servants, 
and  that  they  are  not;  that  a  foreman  at  the  round-house  and 
an  employe  working  under  him  are  fellow-servants,  and  that 
they  are  not ;  and  so  on  ad  infinitum. 

By  the  time  we  get  through  our  researches  in  this  realm  of 
uncertainty  and  confusion,  we  can  all  appreciate  the  applica* 
bility  of  this  anecdote:  Once  upon  a  time, as  they  say  in  fables, 
a  gentleman,  who  was  endeavoring  to  find  his  way  in  a  sparsely 
populated  country,  met  a  native  small  boy,  to  whom  he  said : 
"See  here,  my  son,  can  you  direct  me  how  to  find  my  way  to 
John  Huddleston's?"  "Well,  I  can  try,  mister."  "Thank 
you."  "Well,  sir,  you  follow  right  down  this  fence  till  you 
come  to  the  second  hollow;  you  then  turn  square  around  to 
your  right  and  go  up  the  branch  apiece;  then  you  turn  to  your 
left,  and  go  right  straight  ahead  till  you  come  to  a  spring — and 
agin'  the  time  you  get  to  the  spring  you'll  be  kind  o'  tired  and 
thirsty,  and  you'd  better  rest  and  take  a  drink ;  then  you  go 
right  straight  ahead  till  you  come  to  a  big  chestnut  near  the 
fork  of  the  creek,  and  there  you  turn  to  the  left  again,  and 
go — "  "  Well,  but  hold  on  a  minute,  my  son,  where  am  I  when 
I  get  there?"  "  Well,  mister,  if  you  ain't  lost  by  this  time,  I 
am  a  liar!" 

*  Or,  to  appropriate  one  of  Marshall  P.  Wilder's  drolleries :  A 
Bowery  boy,  meeting  his  best  girl  one  morning,  said:  "Come 
along,  Lucy,  I  am  going  to  give  you  a  treat.  Guess  what  I  am 
going  to  give  you."     "  Champagne  ? "  she  said.     "  Guess  again." 
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And  80,  on  this  question  of  who  are  fellow-servants  we  are 
still  good  humoredly  but  practically  guessing  again.  Really, 
so  long  as  any  legislative  body  may  *' modify"  its  enactments 
from  time  to  time,  this  is  about  the  best  we  can  do.  But,  to  be 
serious,  there  is  a  principle  upon  which,  in  my  judgment,  many 
and  most  of  these  conflicting  decisions  can  be  harmonized ;  and 
that  principle  arises  out  of  the  terms  of  the  contract  of  em- 
ployment which  exists  between  master  and  servant.  Upon  the 
master's  part  there  are,  as  we  all  know,  certain  personal  obliga- 
tions and  undertakings  which  the  master  is  by  law  bound  to 
discharge.  If  in  the  conduct  of  his  business  he  delegates  the 
performance  of  these  duties  to  some  agent,  that  agent  in  the 
performance  of  those  duties  is  in  law  and  for  the  time  being 
the  master  himself,  and  therefore  cannot  be  a  fellow-servant 
with  any  other  employe.  His  negligence  in  such  cases  is  the 
master's  negligence;  and  if  injury  results,  the  doctrine  of  re- 
spondeat superior  applies,  and  the  master  must  respond  in  dam- 
ages. Let  me  repeat,  whenever  the  master  delegates  to  an 
agent  the  performance  of  a  personal  obligation  which  the  law 
makes  a  part  of  the  contract  between  master  and  servant,  such 
agent  is  in  law  the  master  himself,  and  is  not  and  cannot  be  a 
fellow-servant  with  any  employe.  Such  is  clearly  the  reason- 
ing of  the  court  in  the  case  of  Railroad  Company  v.  Handman^ 
13  Lea,  423.  Whenever  the  facts  of  any  case  are  plumbed  by 
this  i)rinciple,  there  can  be  no  possible  difficulty  in  determining 
under  the  common  law  who  are  and  who  are  not  fellow- 
servants. 
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Biographical  Sketch  of  Felix  Grundy. 


John  M.  Bright. 


It  is  with  unaftected  diffidence  that  I  enter  upon  the  duty 
allotted  to  me  on  this  occasion.  It  would  have  been  better 
if  the  Bar  Association  had  selected  one,  in  the  language  of 
another,  "who  had  spoken  history,  lived  history,  and  acted 
history,"  to  do  justice  to  the  life,  character,  and  public  services 
of  Felix  Grundy.  The  occasion  should  not  be  deemed  merely 
the  pastime  of  an  hour.  It  springs  upon  us  a  tide  of  weighty 
reflection. 

Perhaps  there  is  no  surer  evidence  of  the  degeneracy  of  a 
people  than  a  declining  appreciation  of  the  ancestral  virtues. 
Our  stupefaction  has  become  alarming  when  we  feel  no  swell 
of  emotion  as  the  images  of  our  illustrious  dead  are  passing 
before  our  eyes.  If  the  comparison  be  true  that  the  great  man, 
like  the  mountain,  rises  in  imposing  eminence  from  the  level  of 
his  race,  then  what  depravity  of  taste  does  he  display  who  can 
gaze  without  a  thrill  upon  the  mountain  as  It  lifts  its  defiant 
brow  amidst  the  revelry  of  storms  and  wears  a  coronet  of 
thunder-clouds,  brilliant  with  edgings  and  veins  of  electric  fire; 
but,  like  a  generous  almoner,  sending  the  collected  treasures  of 
the  skies  in  gurgling  streamlets,  laden  with  virgin  soil,  down 
its  slopes  to  enrich  and  spread  a  smiling  verdure  on  the  plains. 
Such  is  the  picture  of  the  virtuous  great. 

The  vicious  great  rise  like  the  mountain,  too.  But,  ah !  like 
that  mountain  which  congeals  the  vapors  into  snow  and  ice 
in  terrific  grandeur  on  its  brow,  only  to  cannonade  the  vales 
below  with  the  thunder  of  the  avalanche. 

'    While  we  should  deprecate  the  inces  we  may  not  safely  deny 
our  homage  to  the  virtues  of  our  ancestors. 

As  long  as  Greece,  with  Demosthenes,  could  swear  "  By  those 
generous  souls  of  ancient  times  who  were  exposed  at  Mara- 
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then;  by  those  who  stood  arrayed  at  Platsea;  by  those  who 
encountered  the  Persian  fleet  at  Sal  amis,  who  fought  at  Arte- 
misiuni;  by  all  those  illustrious  sons  of  Athens  whose  remains 
lie  deposited  in  the  public  monuments ; "  then  her  freedom,  like 
an  impassable  barrier,  resisted  every  shock  of  foreign  power. 
But  as  soon  as  she  bowed  her  ear  to  a  calculating  avarice, 
and  yielded  to  the  harlotry  of  Macedonian  gold,  her  ancient 
glory  faded  before  her  sordid  vision,  and,  thinning  out  her 
virtuous  living  by  ostracism  and  hemlock,  she  completed  her 
degradation  in  slavery.  She  died  a  slave;  and  her  ancient 
patriotism  and  learning  are  the  only  flowers  which  *' bloom 
perennial  on  her  grave." 

And  as  long  as  Americans  can  swear  by  Mount  Vernon's 
sacred  dust;  by  the  sages  of  Monticello,  Montpelier,  and  Ash- 
land; by  the  awful  genius  of  the  Hermitage;  by  all  our  public 
monuments,  those  eloquent  symbols  of  exalted  virtues;  and  by 
all  the  urns  of  our  illustrious  dead;  then  shall  our  prosperity 
continue  "as  the  sun,  when  he  springs  from  his  chambers  in 
the  east,  goes  on  his  way  rejoicing  in  his  strength." 

The  human  race  is  but  a  chain  of  existence— generations  are 
but  the  connecting  links.  Let  us  not,  therefore,  imagine  that 
as  each  new  generation  takes  wing  it  leaves  the  old  behind  as 
the  fly  does  the  chrysalis.  How  should  posterity  rejoice  that 
the  works  and  wisdom  of  the  past  are  not  under  the  caveat  of 
a  patentee,  but  are  the  free  heritage  of  all !  And  I  now  rejoice 
that  I  can  ask  you  to  revert  with  me  to  the  past,  and  dwell 
a^vhile  upon  the  memory  of  one  who  in  grandeur  trod  the 
stage  of  human  life. 

Felix  Grundy,  the  youngest  son  of  George  Grundy,  was 
born  on  September  11,  1777,  in  Berkeley  County,  Virginia — a 
State  rendered  classic  by  the  renown  of  her  heroes,  orators, 
and  statesmen.  Virginia,  ever  proud  of  shining  merit,  has 
recorded  his  name  in  the  list  of  her  distinguished  sons. 

Every  association  of  the  great  has  its  interest.  No  less  than 
seven  cities  of  Greece  claimed  the  birthplace  of  her  greatest 
bard.  And  while  there  are  no  disputing  claims,  the  birthplace 
of  Grundy  is  still  suggestive.  There  the  father  may  relate  the 
brilliant  history  of  his  life  to  the  listening  son,  and  thus  stir 
up  a  rival  of  his  fame. 
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In  1779,  his  father  removed  from  Virginia  to  Pennsylvania, 
and  from  thence  in  1780  he  removed  to  Kentucky,  where  Felix 
lived  from  childhood  to  maturity.  Little  did  he  think,  per- 
haps, when  his  eaglet  eye  first  measured  Kentucky's  towering 
river  cliffs  that  they  were  but  prophetic  types  of  his  own  im- 
perishable fame.  And,  perhaps,  little  did  he  think  that  the 
startling  yell  of  the  war- plumed  savage,  and  the  tide  of  desola- 
tion which  swept  over  his.  own  and  other  frontier  families, 
were  but  giving  strength  and  temper  to  his  nerve  of  character 
which,  in  after  life,  enabled  him  to  battle  for  high  achievement. 

I  yield  the  task  to  his  own  gifted  tongue  to  paint  the  touch- 
ing reminiscences  of  his  childhood.  In  February,  1830,  while 
addressing  the  Senate  of  the  United  States,  he  said:  "I  thank 
the  senator  from  Missouri  [Mr.  Benton]  for  all  the  kind  feelings 
he  has  manifested  toward  the  ancient  suffering  of  the  West- 
Sir,  they  were  great.  I  know  it.  I  need  turn  to  no  document  to 
teach  me  what  they  were.  They  are  written  upon  my  menjory 
— a  part  of  them  upon  my  heart.  We,  the  honored  men  whom 
we  see  here,  are  but  the  remnant — ^the  savings — the  wreck  of 
large  families  lost  in  the  early  settlement  of  the  West.  *  *  * 
Mr.  President,  I  was  too  young  to  participate  in  these  dangers 
and  difficulties,  but  I  can  remember  when  death  was  in  almost 
every  bush,  and  every  thicket  concealed  an  ambuscade.  If  I 
am  asked  to  trace  my  memory  back  and  name  the  first  indelible 
impression  it  received,  it  would  be  the  sight  of  my  eldest  brother 
bleeding  and  dying  under  the  wounds  inflicted  by  the  tomahawk 
and  scalping-knife.  Another  and  another  went  in  the  same 
way.  I  have  seen  a  widowed  mother  plundered  of  her  whole 
property  in  a  single  night;  from  affluence  and  ease  reduced  to 
poverty  in  a  moment,  and  thereby  compelled  to  labor  with  her 
own  hands  to  educate  her  last  and  favorite  son^  who  now  ad- 
dresses you." 

Here  let  us  pause  and  draw  a  moral  from  that  glowing 
picture.  Behold  that  widowed  mother,  stricken  with  poverty 
and  overshadowed  with  sorrow,  rising  from  the  fitful  repose  of 
the  night  with  the  first  ruddy  streak  of  the  morning,  and 
beginning  the  toils  of  the  day  with  hands  which  hav^  lost  their 
affluent  softness,  to  treasure  up  a  consecrated  fund  for  the 
education  of  her  favorite  son  ! 
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She  has  placed  him  under  the  tuition  of  Dr.  Priestly  (after- 
ward president  of  the  Nashville  University)  amongst  the 
aspiring  spirits  of  Rowan,  Pope,  Allen,  Davis,  Cameron,  Wick- 
liife,  and  others;  and  the  hope  of  his  success  alone  lights  up 
the  gloom  of  her  eye.  And  behold  that  son,  who  receives  the 
maternal  solicitude  as  oil  on  the  flame  of  his  young  ambition, 
and  he  moves  like  an  invading  hero,  spreading  his  rapid  con- 
quests through  the  different  realms  of  scholastic  learning,  out- 
stripped by  no  competitor !  Noble  mother!  Noble  son  !  She 
furnished  the  plumage  of  education  and  turned  her  eagle  loose; 
and  he,  with  daring  instinct,  upvirard  aimed  for  fame's  burning 
sun,  nor  ceased  his  flight  until  he  poured  its  showering  radiance 
from  his  wings  over  his  name  and  country. 

Having  completed  his  scholastic  education  with  reeking 
honors,  Hermes,  the  patron  deity,  having  touched  his  tongue 
with  the  magic  of  the  persuading  art,  he  elected  the  law  as  a 
profession  which  would  furnish  the  most  ample  room  for  the 
sweep  of  his  reason  and  the  play  of  his  electrifying  eloquence. 
Eminence  having  a  charm  for  his  eye,  he  applied  to  Colonel 
George  Nicholas,  at  that  time  the  acknowledged  head  of  the 
Kentucky  bar,  to  direct  his  course  of  legal  reading. 

Having  completed  his  course.  Ah!  with  what  commingled 
emotions  of  fear  and  hope,  solicitude  and  expectation,  did  that 
widowed  mother  watch  his  start!  But  when  she  saw  the  first 
graceful  wave  of  his  soaring  wing  toward  the  beetling  heights 
of  eminence,  it  was  the  perfect  poetry  of  motion  to  her  ravished 
vision,  and  she  was  then  repaid  with  an  overflowing  measure 
of  joy  for  all  her  toil  of  love.  If  incited  by  no  other  motive, 
what  son  would  not  strive  to  be  good  and  great  to  honor  the 
memory  of  such  a  mother !  What  mother  would  not  rejoice  to 
see  her  influence  speak  with  such  potent  emphasis  in  the  life  of 
such  a  son ! 

The  opening  of  his  professional  career  overtopped  the  most 
sanguine  expectations.  Success  attained  and  wealth  attainable, 
though  young,  he  takes  a  laureled  brow  and  loyal  heart  and 
manly  form  and  pleads  a  successful  cause  at  the  shrine  of 
beauty.  Miss  Ann  P.  Rogers,  of  Kentucky,  became  the  sharer 
of  his  future  fame  and  fortune. 

He  next  launched  forth  on  the  heaving  sea  of  politics,  and 
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the  wave  of  popular  favor  moved  beneath  him  "as  the  horse 
that  knows  his  rider,"  bearing  him  into  office  at  the  age  of 
twenty-two — a  delegate  from  Washington  County  to  the  con- 
vention to  reform  the  Constitution  of  Kentucky.  Remarkable 
position  for  one  of  his  stripling  years.  Here  the  strength  and 
leverage  of  his  mind  can  be  fully  tested  in  lifting  and  adjusting 
the  heavy  foundation-sills  of  government.  Here  he  met  age  in 
its  mellow  wisdom,  middle  age  in  its  zenith  vigor,  and  parlia- 
mentary experience  in  its  ready  skill.  If  he  has  any  element  of 
boldness,  it  must  prove  itself  before  this  fearful  odds.  Surely, 
here  no  laurel  blooms  for  him.  Be  not  deceived.  At  the-  first 
sweep  of  his  battle-axe  all  eyes  were  upon  him,  as  a  champion 
wearing  a  giant's  harness  in  the  field.  He  proposed  a  change 
in  the  district  court  system,  which  at  that  time  provided  only 
a  single  court  for  five  or  six  counties,  to  the  circuit  court  sys- 
tem, which  would  accommodate  each  county  with  a  court.  In 
this  lie  was  opposed  by  John  Breckenridge,  a  senator  in  Con- 
gress, backed  by  an  array  of  distinguished  lawyers  and  states- 
men. Then  rose  the  high  debate,  the  plume  of  Grundy  waiv- 
ing foremost  in  the  fight.  Recoiling  veterans  told  that  he  had 
the  strength  of  the  storm,  and  many  a  splintered  lance  and 
cloven  shield  showed  the  lightning  in  his  soul.  He  was  baf- 
fled, but  not  beaten.  For  several  years  after  a  proud  constitu- 
ency sent  him  to  the  Legislature;  and  there,  with  constant 
will  and  growing  ardor,  he  renewed  and  continued  the  fight 
until  a  legislative  majority  yielded  to  the  supremacy  of  his 
mind.  But  this  initiate  measure  of  statesmanship  had  to  make 
the  pass  of  Thermopylea  pf  the  Kentucky  Constitution — the 
executive  sanction — to  become  a  law.  It  was  returned  with  a 
veto,  but  to  add  to  the  splendor  of  his  triumph.  Foiled  in  the 
defile,  he  poured  all  his  collected  vigor  into  another  bold  effort, 
and,  by  the  recruit  of  a  constitutional  majority,  he  scaled  the 
mountain  of  difficulty  and  shouted  victory  over  the  head  of 
the  executive.  But  the  psen  notes  of  his  victory  have  scarcely 
died  away  before  his  manhood  is  summoned  to  a  higher  test. 

In  1802  the  Kentucky  Legislature  enacted  a  law,  ostensibly 
chartering  an  insurance  company  in  the  town  of  Lexington, 
but  really  a  bank  in  disguise. 

When  Mr.  Grundy  discovered  that  the  banking  power,  to  his 
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eye  like  a  python's  coil,  lay  concealed  beneath  the  artful 
phraseology  of  the  law,  and  believing  that  the  people  would 
be  first  allured  by  its  charm^  and  then  feel  the  pressure  of  its 
foldsy  he  determined  to  avenge  what  he  considered  a  legislative 
fraud  in  its  passage  by  its  prompt  repeal. 

Mr  Clay,  then  a  member  of  the  Legislature,  was  a  chosen 
champion  of  the  bank.  As  they  stepped  forth  into  the  ring, 
both  "proudly  eminent,"  they  absorbed  the  vision  of  all  be- 
holders. The  unbreathing  stillness  which  precedes  the  dis- 
charge of  the  tempest  reigned  for  a  moment,  and  then  they 
locked  their  Titan  strength  in  combat. 

For  six  successive  days  they  alternate  swayed  in  the  sublime 
of  conflict,  like  two  mountain  oaks,  with  interwoven  boughs, 
wrestling  with  the  fury  of  the  storm.  At  last  the  great  com- 
moner was  uprooted  and  brought  to  the  ground — a  legislative 
majority  against  the  bank,  though  defeated  by  the  veto^  declared 
the  victory  to  Grundy. 

But  let  us  not  suppose  that  Mr.  Grundy's  capacious  soul  was 
lighted  up  alone  by  the  lurid  flame  of  a  selfish  ambition,  ob- 
scuring the  milder  glow  of  sympathy  and  benevolence. 

His  sympathies  always  bled  at  slightest  touch  of  recollection 
of  the  untold  sufferings  which  made  Kentucky  long  wear  her 
weeds  of  mourning  for  the  loss  of  her  early  children,  and  which 
covered  her  with  somber  renown  as  the  "dark  and  bloody 
ground." 

Hence,  when  it  was  proposed  in  her  Legislature  to  declare 
the  lands  which  had  been  sold  to  the  daring  pioneers,  payable 
in  annual  installments,  forfeited  by  default  of  payment,  his 
soul  was  stirred  with  emotion.  What!  shall  Kentucky  for- 
bearance and  magnanimity  be  lost  in  an  ignoble  cupidity  I 
What!  shall  those  heralds  of  freedom,  who,  bold  as  our  na- 
tion's emblem  bird,  unchecked  by  the  Alleghanies,  sought  a 
distant  home,  where  the  arm  of  government  was  too  short  to 
save  them  from  danger  and  death ;  shall  they,  with  their  wives 
aud  children,  be  driven  beggars  and  outcasts  from  the  homes 
which  they  had  long  held  by  the  right  of  valor,  because  they 
had  failed  of  money  in  subduing  the  primeval  forests,  and  the 
holy  duty  of  protecting  their  families  I  No !  The  monstrous 
proposition  perished  before  fierce  blasts  of  Grundy's  eloquence ; 
14 

Digitized  by  VjOOQ IC 


202  Proceedings  of  the 

and  thus  he  saved  the  magnanimity  of  the  State ;  saved  the 
principal  of  tlie  debt  by  forbearance;  saved  the  pioneer's  land; 
and  made  his  own  name  "a  song  of  deliverance  "  in  a  thousand 
cabin  homes. 

In  1806,  by  the  recommendation  of  the  Governor  and  the 
unanimous  consent  of  the  Senate,  he  was  appointed  one  of  the 
judges  of  the  court  of  errors  and  appeals;  and  soon  thereafter, 
by  a  like  appointment,  he  was  clothed  with  the  august  robe  of 
cliief  justice  of  the  State,  sustaining  his  position  with  "indus- 
try, impartiality,  and  ability."  Thus  Kentucky  threw  open  all 
her  gates  of  honor  at  his  approach,  and  at  the  age  of  twenty- 
nine  he  placed  his  hand  upon  her  highest  civic  wreath. 

Influenced  by  the  wants  of  a  growing  family,  he  resigned 
his  oflice  of  chief  justice  to  seek  a  more  ample  remuneration 
at  the  bar.  In  the  winter  of  1807-8  he  removed  to  Nashville, 
Tenn.  At  the  first  step  in  his  profession  he  took  rank  with 
Haywood  and  Whiteside,  and  as  an  advocate  he  rose  in  time 
far  above  competition,  and  challenged  every  age  and  every 
country  to  produce  his  peer. 

After  his  settlement  in  Nashville,  it  is  said  that  out  of  one 
hundred  and  sixty-five  individuals  whom  he  defended  on  charge 
of  cai)ital  offenses,  one  only  was  finally  condemned  and  exe- 
cuted. What  a  miracle  of  success!  His  name  w^as  a  tower  of 
strength  to  the  accused,  and  his  retainer  a  city  of  refuge.  At 
his  bidding  prison  doors  flew  open,  and  the  captive  leaped  from 
his  falling  chains  into  the  arms  of  his  swooning  wife.  He  en- 
tered ui)on  the  most  desperate  cause,  confident  of  success  as 
Orpheus  with  his  fabled  lyre  to  plead  a  cause  in  Pluto's  gloomy 
court.  As  if  bound  in  a  trance  at  the  sound  of  his  voice,  the 
laborer,  like  Ixion,  stopped  his  w^heel;  the  inebriate,  like  Tan- 
talus, forgot  his  thirst;  malice  and  revenge,  like  the  Furies, 
hushed  their  clamor  for  blood;  prejudice,  like  the  rapid  river, 
ceased  to  flow;  and  melting  justice,  like  Radamanthus,  could 
but  grant  his  boon.  And  like  Orpheus,  he  never  failed  but 
once,  and  even  then  he  was  in  a  hair-breadth  of  success;  for  it 
is  s<aid  the  jury  hung  two  weeks  on  poor  Bennett's  fate,  bal- 
anced on  the  pivot  of  a  doubt. 

At  the  bar  he  was  always  dignified  in  his  bearing,  concilia- 
tory in  his  address,  Saxon  in  his  diction,  and  never  stooping 
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to  coarseness  in  his  allusions.  His  speeches  not  only  breathed 
a  high  tone  of  morality,  but  the  purer  essence  of  religion.  He 
was  familiar  with  the  Bible,  that  best  book  on  the  anatomy  of 
the  human  heart,  and  perhapa  from  it  drew  the  sparks  which 
kindled  into  the  boldest  imagery  that  ever  shed  a  luster  on 
the  bar.  Although  he  sometimes  indulged  a  pungent  humor 
and  a  caustic  wit,  he  ever  held  a  resort  to  vituperation  and 
abuse  as  dishonorable  as  the  chewed  bullets  and  poisoned  ar- 
rows of  savage  warfare. 

He  was  ever  kind  to  the  young  struggling  "sons  of  Coke;" 
ever  ready  to  revive  their  sinking  hopes;  to  re.-assure  their 
faltering  courage ;  to  re- compose  their  trembling  nerves  to  face 
the  overaweing  majesty  of  the  court,  and  occasionally  to  drop  a 
poignard  in  their  way  and  point  to  the  joints  of  the  harness  of 
an  overbearing  adversary. 

And  while  he  bore  the  motto  on  his  shield — 

**  Be  great  in  act  as  you  have  been  in  thought ; 
Be  stirring  as  the  times;  be  fire  with  fire ; 
Threaten  the  threatener,  and  outface  the  brow 
Of  bragging  Horror;" 

yet,  be  it  said  to  the  honor  of  his  magnanimity,  he  scorned  to 
empty  his  strength  on  such  as  were  but  "in  the  gristle"  of  the 
profession. 

I  have  sought  in  vain  to  find  some  positive  clue  to  his  success. 
Could  his  triumphs  have  been  only  the  master-strokes  of  a  pro- 
found dissembler?  Impossible.  Stratagem  is  soon  discov- 
ered, and  then  begets  opposing  stratagem.  Once  suspected, 
the  juries  of  the  country  would  have  plugged  their  ears  against 
his  spells  as  the  crew  of  Ulysses  against  the  song  of  the  sirens. 
Was  it  but  a  magician's  skill,  throwing  the  testimony  into  the 
confusion  of  the  kaleidoscope  colors,  and  thus  make  way  for 
the  escape  of  the  prisoner  through  the  door  of  reasonable  doubt? 
This  would  assume  the  incorrigible  stupidity  of  all  the  bars  and 
juries  of  the  country.  Or  was  his  success  but  a  train  of  splendid 
accidents  ?  Incredible.  He  took  his  cases  with  the  run  of  the 
times — in  Tennessee,  Kentucky,  Illinois,  Mississippi,  and  Ala- 
bama— and  such  a  chapter  of  accidents  would  have  been  as 
marvelous  as  his  success.  But  all  that  we  can  know  is,  that 
when  he  appeared  as  advocate  in  the  forum  he  wore  upon  the 
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girdle  of  his  strength  the  castle  key  of  every  heart.  And  as  .m: 
advocate  there  he  yet  stands,  in  solitary  eminence,  without  u 
prototype  and  without  a  successor. 

The  speaker  once  heard  the  late  James  Fulton,  a  giant  in  the 
profession,  and  at  one  time  amongst  the  ablest  attorneys-general 
of  our  State,  say  that  Mr.  Grundy  was  incomparably  the  greate>: 
criminal  lawyer  whom  he  had  ever  met.  He  also  related  hi^ 
first  rencounter  with  Mr.  Grundy,  in  the  trial  of  a  man  on  a 
charge  of  stealing  hogs.  Mr.  Fulton  said  he  thought  he  had  a 
sure  case,  and  that  he  would  win  his  spurs  by  a  victory  over 
Mr.  Grundy.  Yet,  though  it  was  not  a  case  to  stir  up  his  full 
strength,  he  said  that  Mr.  Grundy  had  not  been  speaking  more 
than  fifteen  minutes  before  he  believed  that  he  himself  wouM 
have  acquitted  the  man  if  he  had  been  on  the  jury. 

In  preparation  for  a  trial,  your  speaker  was  informed  that  he 
summoned  the  associate  local  counsel  to  his  room;  that  ho  gen- 
erally reclined  upon  a  bed  and  took  the  opinion  of  each  as  to 
the  facts  and  points  involved  in  the  case,  and  was  always  re- 
spectful to  their  opinions  ;  that  he  detected  at  a  glance  all  the 
vulnerable  points  in  the  defense;  that  he  set  about  at  once  to 
collect  all  the  missing  links  in  the  chain  of  testimony,  to 
bridge  over  every  chasm,  to  follow  up  all  the  dim  rays  of  cir- 
cumstances until  thej' converged  in  the  central  light;  to  dis- 
patch timely  messengers,  regardless  of  trouble  and  expense,  to 
procure  needful  witnesses.  He  also  thrust  his  searching  prt^lt? 
into  the  theory  of  the  prosecution,  and  analyzed  every  fact  as- 
under a  magnifying  lens.  In  short,  all  his  mental  resource? 
were  put  to  the  rack  to  obtain  an  undisputed  mastery  over  hi? 
case.  His  associates  caught  his  inspiration,  yielded  to  his 
supremacy,  and  became  swift  to  execute  every  behest.  Hi;: 
strategy  was  faultless,  his  resolution  invincible,  and  his  enter- 
prise equal  to  every  emergency. 

Thus,  it  will  be  seen  that  he  entered  the  bar  brimming  with 
preparation  and  thoroughly  imbued  with  his  client's  cause.  Ajj 
he  advanced  in  his  argument  he  ascended  step  by  step,  growing 
in  eloquence  and  power,  until  he  displayed  the  highest  faculty 
of  the  advocate  and  orator — a  faculty  peculiar  to  Demosthenes? 
— of  becoming  oblivious  to  every  thing  except  his  client  and 
the  jury.     Around  client  and  jury  he  drew  a  magic  circle,  and 
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pleaded  with  the  voice  of  a  siren  and  the  terrible  earnestness 
of  a  Grecian  agonist.  An  old  citizen  of  Nashville,  who  heard 
him  in  one  of  his  mightiest  eftbrts,  told  your  speaker  that  he 
almost  got  down  on  his  knees,  and  his  eyes  seemed  to  change 
their  color  and  beam  upon  the  jury  and  hold  them  motionless 
in  a  magnetic  spell. 

With  a  success  so  marvelous  it  was  but  natural  that  popular 
credulity  should  have  attributed  to  him  the"  arts  of  craftiness 
and  unprofessional  methods.  Such  ignoble  imputations  were 
not  only  unjust  and  untrue,  but  they  were  entirely  inconsistent 
with  the  exalted  purity  and  grandeur  of  his  character.  He 
despised  the  pettifogger,  and  the  new  Jiame  of  shyster — a  bas- 
tard imp  of  our  profession — would  have  been  beneath  his 
contempt. 

But  I  must  turn  to  other  opening  fields  of  splendor  in  his 
life.  For  many  years  preceding  1811,  Great  Britain,  still  smart- 
ing under  our  revolutionary  chastisement,  with  spiteful  malice, 
had  been  plucking  quill  after  quill  from  our  wing  of  commerce, 
until  it  moved  with  a  crippled  flight.  It  was  estimated  that 
she  had  dragged  upward  of  six  thousand  American  seamen 
from  beneath  our  flag  and  forced  them  into  her  own  naval  serv- 
ice. As  of  old,  she  was  deaf  to  entreaty  and  remonstrance. 
We  had  exhausted  our  diplomacy,  and  no  alternative  was  left 
but  to  strike  our  ocean  colors  and  let  her  strut  the  waves  in 
swaggering  insolence,  or  teach  her  that  our  prowess  could 
maintain  the  independence  which  our  fathers  had  achieved. 

France  was  no  longer  our  ally;  Spain  was  ready  to  furnish 
'*aid  and  comfort"  to  the  enemy  in  the  use  of  her  Florida  pos- 
sessions; the  painted  savages  lay  like  crouching  leopards  im- 
patient to  spring  upon  our  frontiers;  most  of  the  monarchies 
of  Europe  were  banding  in  alliance  and  yet  crazy  with  the 
whirl  of  revolution.  We  knew  not  but  a  combined  power  would 
be  enlisted  to  crush  our  independence,  and  with  it  the  last  hope 
of  freedom  in  the  world.  Oppressed  with  these  forebodings, 
our  land  began  to  darken  with  the  color  of  a  storm.  When 
beset  with  dangers  we  naturally  look  to  the  strong  for  help ; 
so  all  eyes  in  his  congressional  district  were  fixed  on  Grundy 
as  the  man  to  stand  by  our  honor  and  independence  in  the 
national  councils,     lie  entered  Congress  a  representative  fi'om 
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Tennessee  on  November  4,  1811,  and  continued  his  services  as 
such  for  four  sessions.  There  he  met  the  giants  of  the  nation : 
Clay,  Webster,  Calhoun,  Gaston,  Macon,  Kandolph,  and  others. 
The  country  was  throbbing  with  excitement,  and  the  times 
were  big  with  danger.  Mr.  Grundy  was  the  friend  of  peace; 
but  he  saw  that  our  country  had  been  temporizing  with  diplo- 
macy until  her  honor  wore  a  drooping  brow  and  her  face  was 
mantling  with  a  burning  shame.  He  knew  that  there  was  no 
peace  in  further  submission;  aye,  he  knew  that  peace,  so  beau- 
tiful and  comely,  was  often  the  child  of  the  camp,  and  was  nursed 
in  the  stalwart  arms  of  battle,  and  consecrated  at  the  baptismal 
font  of  blood.  He  was,  therefore,  the  first  advocate  of  the  declara- 
tion of  war.  Mr.  Clay,  who  had  formerly  taken  the  gauge  of 
his  parts,  and  who  was  then  Speaker  of  the  House,  placed  him 
on  the  Committee  on  Foreign  Relations.  Mr.  Grund}',  at  the 
glance  of  his  eye,  could  see  that  the  duties  of  the  committee 
would  require  the  zeal  of  an  apostle  and  the  strength  and  en- 
durance of  a  Hercules.  But  he  never  shrank  from  duty.  Tlie 
honor  and  independence  of  his  country  were  up  as  stakes,  and 
no  man  played  a  bolder  hand  of  prudence  and  wisdom,  indus- 
try and  eloquence,  patriotism  and  courage,  than  he  did  to  win 
the  grand  game  of  war. 

Now  behold  him,  with  a  master's  hand,  painting  our  nation's 
insults  and  injuries,  and  grouping  them  into  one  startling  picture 
which  sinks  all  other  measures  before  its  overshadowing  mag- 
nitude. Next,  hear  him  pouring  forth  his  soul-subduing  song 
to  allay  all  party  animosities  and  discords,  and  to  unite  all 
voices  into  one  choral  strain  of  harmony ! 

Then  see  him  following  the  stealthy  tread  of  British  intrigue 
and  spearing  it  in  its  den  !  And  then  behold  him,  undaunted, 
stand  amidst  the  thickening  storm,  with  the  fires  of  the  revolu- 
tion gathering  in  his  eye,  and,  as  if  commanding  all  the  powers 
in  the  monarchy  of  eloquence,  lifting  his  voice  above  the  battle 
roar  and  pleading  for  men  and  money,  and  striving  to  stir  up 
the  nation's  strength  and  marshal  all  its  resources  into  one  roll- 
ing, resistless  tide  of  war! 

While  he  was  always  conciliatory  and  dignified  in  debate, 
and  tolerant  of  a  constitutional  opposition  to  the  war,  yet 
when  he  saw  his  country  pouring  out  her  blood  on  ocean,  lake. 


Digitized  by  VjOOQ IC 


Bar  Association  op  Tennessee.  207 

and  land ;  when  he  saw  the  foe  increasing  and  our  own  ranks 
melting  before  the  blaze  of  battle;  and  ah!  when  our  frontiers 
uttered  the  wild  and  to  him  the  familiar  wail  which  told  the 
reign  of  savage  massacre;  and  when  he  heard  our  *•  beauty  and 
booty"  made  the  ribald  son^  to  fire  the  rufiian  courage  of  the 
British  soldiery;  when  he  knew  that  our  struggle  was  not  only 
for  independence  then,  but  independence  forever;  in  the  face 
of  all  this,  when  some  of  his  own  countrymen  filled  the  land 
with  croaking  omens,  and  so  lost  to  shame  that  they  could  exult 
in  the  disaster  of  our  arms  and  obstruct  the  execution  of  the 
laws  for  obtaining  loans  and  enlisting  soldiers  to  supply  our 
wasting  strength;  then  it  was  that  his  soul  heaved  like  ^-Etna's 
troubled  bosom,  and,  towering  in  patriotic  courage,  he  poured 
forth  his  celebrated  charge  of  "moral  treason,"  like  a  burning 
wave  to  overwhelm  the  degenerate  brood. 

Even  the  glow  of  that  fiery  wave  was  galling  to  some  of  the 
members  of  Congress,  and  they  played  oft'  from  it  at  a  cautious 
distance,  though  not  intended  to  be  implicated  in  the  charge. 
Aye,  the  patriotic  eloquence  of  Grundy  was  a  Rubicon  to 
treason.  The  charge  of  "moral  treason"  was  not  intended  to 
comprehend  those  who  exercised  their  constitutional  privilege 
of  opposing  the  passage  of  the  laws,  nor  those  who  questioned 
their  policy,  but  those  who  opposed  their  execution;  yet,  the 
charge  being  made  the  subject  of  complaint  at  a  subsequent  ses- 
sion of  Congress,  Mr.  Grundy  replied:  "Men  of  the  latter  de- 
scription I  did  say  were  guilty  of  treason  in  a  moral  point  of  view. 
I  say  so  still.  It  is  an  opinion  which  reflection  has  doubly  con- 
firmed ;  it  is  an  opinion  I  shall  never  retract.  So  far  from  it, 
would  to  God  that  it  were  written  in  letters  of  suushine  in  the 
center  of  heaven,  that  all  the  world  might  read  !"  His  prayer 
wjis  answered.  The  eyes  of  posterity  now  read  it  in  the  sky 
of  his  country's  glory,  in  the  lettered  sunshine  of  his  own 
eloquence. 

But  while  none  w^ere  more  zealous  than  he  to  raise  the  storm 
of  war,  none  were  more  rejoiced  than  he  at  the  returning  calm 
of  peace.  Hence,  after  General  Jackson  silenced  the  roar  of 
the  British  lion  on  the  ^  lains  of  Xew  Orleans,  and  peace  came 
driving  away  the  clouds  of  war  before  the  breeze  of  her  rustling 
wings,  he  accepted  the   delightful   task  to  welcome  the   re- 
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turning  hero  home  to  the  people's  arms,  to  awaken  all  the 
trembling  strings  of  music  in  his  praise,  to  break  up  the 
fountains  of  the  people's  gratitude,  to  hoist  the  flood-gates  of 
their  joy,  to  make  all  the  land  to  swim  with  gladness,  and  to 
unite  every  tongue  in  highest  ecstacy  to  proclaim  our  country's 
vindicated  honor. 

After  these  brilliant  services  he  remained  in  private  life  until 
1819,  when  he  was  returned  a  member  to  the  Legislature  of 
Tennessee,  which  oflice  he  held  by  re-election  for  six  years. 
His  brow  was  already  burdened  with  honors,  but  he  considered 
it  no  backward  step  to  serve  in  a  subordinate  position.  His 
patriotism  was  of  that  unselfish  character  which  ever  esteemed 
the  post  of  duty  a  post  of  honor. .  It  was  enough  for  him  to 
know  that  questions  of  imposing  gravity  required  his  influence. 
Tennessee  and  Kentucky,  two  sister  States,  had  lost  their  amia- 
bility in  a  boundary  quarrel,  and  their  interrupted  harmony 
was  about  to  become  a  hereditary  feud.  Repeated  legislative 
overtures  and  negotiations  had  been  without  result.  Mr. 
Grundy  and  Mr.  William  L.  Brown,  another  of  Tennessee's 
most  distinguished  sons,  were  appointed  commissioners  with 
unlimited  powers  to  bring  the  issue  to  a  close.  They  did  settle 
the  dispute.  And  was  there  nothing  in  this  oflice?  Ah!  how 
sublimely  touching  it  was  to  see  Mr.  Grundy  take  a  hand  of 
each  of  the  unrelenting  sisters  in  his  own,  and,  as  mediator, 
stand  between — both  dear  to  his  heart — while  the  accents  of 
conciliation  fell  from  his  lips,  soft  as  ambrosial  dews,  until  first 
we  see  a  smile,  next  consent  to  terms,  and  then  they  embrace, 
and  seal  their  friendship  with  a  kiss. 

In  1820  the  most  of  the  currency  throughout  the  West  hav- 
ing disappeared  almost  as  suddenly  as  the  flight  of  the  swallows 
in  a  night,  and  every  description  of  produce  and  property  hav- 
ing depreciated  to  a  mere  nominal  value,  and  the  anticipated 
means  having  eluded  the  grasp  of  the  people — one  of  those 
periodical  financial  pressures  came  like  an  ovei'flowing  flood, 
wide-spreading  and  wide-wasting,  bearing  the  wrecks  of  fort- 
unes small  and  great  upon  its  sweeping  tide.  The  general  cry 
of  distress  moved  the  executive  of  Tennessee  to  convene  the 
Legislature  to  provide  any  possible  relief. 

Mr.  Grundy  was  there.     His  soul  was  moved;  but  while  he 
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had  niercy  in  one  eye,  he  had  justice  in  the  other.     While  he 
m.aintained  the  inviolability  of  contracts,  he  was  the  author 
and  successful  advocate  of  a  bank,  founded  exclusively  upon 
the  funds  of  the  State  (the  most  of  which  were  then  in  its  cof- 
fers), wishing  them  to  be  lent  out  in  small  sums  to  necessitous 
debtors  that  they  might  appease  the  clamor  of  importunate 
creditors,  and  thus  restore  ease  and  confidence.     The  plan  was 
successful  as  long  as  it  kept  within  the  margin  of  its  design. 
The  remarkable  coincident  demise  of  Thomas  Jefterson  and 
John  Adams  on  the  fourth  of  July,  1826,  one  the  author  and  the 
other  the  advocate,  and  both  the  signers  of  the  Declaration  of 
Independence,  prompted  each  of  the  States  to  call  out  its  most 
distinguished   orator  and   statesman   to   pronounce  a  funeral 
oration.      Mr.  Grundy  was  the  choice  of  Tennessee.    I  need  not 
tell  you  that  his  eloquence  and  patriotism  were  up  to  the  task. 
Kead  his  effort,  behold  his  work,  and  you  will  see  two  memo- 
rial columns,  hung  with  the  unfading  drapery  of  a  nation's 
mourning,  and  yet  too  massive  to  be  toppled  by  the  hand  of 
time. 

In  1829,  upon  the  accession  of  General  Jackson  to  the  presi- 
dency, Mr.  Grundy  was  elected  to  the  Senate  of  the  United 
States.  In  1833  he  was  re-elected,  and  served  until  1838.  It 
so  happened  that  while  he  was  a  member  the  Senate  was  the 
burning  focus  of  the  nation's  genius,  the  embodiment  of  its 
greatest  strength,  as  well  as  containing  the  elements  of  the 
most  terrific  storms  which  before  that  time  had  ever  shaken 
the  foundations  of  the  government. 

Mr.  Foot,  of  Connecticut,  introduced  a  resolution  to  inquire 
into  the  expediency  of  suspending  the  sales  of  the  public  lands, 
and,  though  simple  in  itself,  it  soon  began  to  collect  outside 
issues  in  its  draft,  and  continued  to  extend  the  sweep  of  its 
compass  until  North,  South,  East,  and  West  all  turned  their 
embattled  fury  loose.  Party  animosity  and  sectional  jealousy, 
by  criminaton  and  recrimination,  paraded  revolutionary  tory- 
ism,  Hartford  conventionism,  blue-light  federalism,  internal 
improvements,  high  tariff,  national  bank,  slave  labor  and  free 
labor,  consolidation,  States'  rights,  nullification,  and  disunion, 
each  and  all  like 

"Sonorous  metal  blowing  martial  sounds." 
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Webster  comes  like  a  hurricane  from  the  North,  and  Havue 
like  a  fierce  sirocco  from  the  South,  and  they  meet  like  the 
shock  of  waves  when  they  toss  their  heads  to  the  sky.  Rowan 
darts  like  a  shaft  of  lightHing  from  "the  cloud  which  hangs  on 
freedom's  jealous  brow."  Benton  comes  down  with  the  terrible 
explosion  of  the  water-spout ;  and  Woodbury  heaves  his  sol- 
emn thunder.  Excitement  is  up  and  rolling  like  the  sea.  But 
where  is  Grundy  ?  Does  he  lash  himself  to  any  one  and  follow 
"like  a  trembling  yawl  in  the  wake  of  a  gallant  brig?''  No, 
indeed  ;  but  as  the  American  steamer  Baltic,  as  described  in 
an  Atlantic  cyclone  which  would  have  driven  any  other  craft 
before  its  stress,  yet  by  the  strength  and  perfection  of  itsstrnet- 
ure  and  the  power  of  its  machinery,  it  followed  the  lead  of  the 
compass,  onward  bounding  against  storm  and  time — now  it 
seemed  lost  beneath  that  rolling  mountain;  not  so,  another 
deep  stroke  of  its  mighty  wheel  and  it  arose  with  the  majesty 
of  a  queen  to  her  throne — so  with  Grundy.  He  rose  upon  the 
swell  of  the  occasion,  bearing  even-height  the  flag  of  the  Union 
and  the  flag  of  the  States  above  the  crest  of  the  billows. 

And,  as  if  from  a  lookout  on  that  high-rolling  sea,  his  saga- 
cious eye  discovered  that  our  nation  would  soon  have  to  endure 
the  scourge  of  other  tempests ;  he  knew  that  it  would  require 
a  soul  that  never  shook,  a  cheek  that  never  blanched,  an  eye 
that  never  quailed,  a  will  that  never  faltered,  a  judgment  that 
seldom  erred,  a  patriotism  fully  tested,  and  an  arm  that  "never 
wavered  to  guide  the  laboring  ship  of  st-ate.  And  while  the 
Democracy  were  balancing  the  claims  of  Van  Buren  and  Cal- 
houn for  the  presidential  succession,  he  raised  the  standard  of 
Andrew  Jackson,  and  gave  the  first  public  signal-note  for  his 
re-election. 

During  the  presidential  service  of  General  Jackson,  he  was  not 
only  one  of  his  most  ^confidential  advisers  but  one  of  the 
strongest  bastions  of  his  administration.  He  stood  by  hib 
chief  through  all  the  war  of  the  United  States  bank.  He 
thought  the  connection  of  government  and  bank  a  most 
dangerous  aftiliation ;  that  a  bank  would,  in  his  own  lan- 
guage, "  Enter  the  field  as  a  political  partisan  *  *  *  and 
aspire  to  make  presidents,  and  direct  and  control  the  destinies 
of  the  nation."     He  no  doubt  entertained  a  proper  regard  for 
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the  intogrity  of  human  moiive,  but  he  believed  the  power  of 
gold  would  move  human  frailty,  either  in  the  individual  or  in 
the  state,  by  an  influence  though  insensible  yet  as  certain  and 
dangerous  as  that 

**A  rusted  nail  placed  ivear  the  faithful  compass 
Will  sway  it  from  the  truth  and  wreck  the  argosy." 

Again,  when  our  Union  trembled  in  doubtful  equipoise  on 
the  issue  of  the  tariff  of  1833,  and  it  seemed  as  if  a  grain  of 
sand  would  tip  the  balance  and  start  the  slide  of  doom — when 
the  blood  collected  cold  and  curdling  around  the  patriot's  heart, 
and  Congress  seemed  palsied  amidst  its  baffled  expedients — 
then  it  was  that  Grundy,  with  the  profoundest  stroke  of  wisdom, 
moved  the  reference  of  the  whole  subject  to  a  select  committee  of 
seven  from  the  difterent  sections  of  the  Union,  and  indicated 
Mr.  Clay,  the  great  pacificator,  as  the  chairman.  Ilis  motion 
prevailed.  lie  himself  was  an  influential  member  of  that  com- 
mittee. And  while  the  respective  friends  of  Mr.  Clay  and  Mr. 
Calhoun,  on  difterent  grounds,  claim  the  merit  and  glory  for 
each,  and  while  I  would  not  dim  the  glory  of  either  with  a 
breath,  yet  I  must  say  that  it  was  the  wisdom  of  Mr.  Grundy 
which  launched  the  working  scheme  which  resulted  in  the  com- 
promise taritt'  of  1833  and  the  safety  of  the  Union. 

Being  on  the  most  intimate  and  friendly  relations  with  General 
Jackson  and  John  C.  Calhoun,  he  became  the  mediator  in  their 
celebrated  controversy  growing  out  of  the  Seminole  war.  He 
was  also  of  counsel  for  Judge  Peck  on  his  impeachment  before 
the  Senate  of  the  United  States. 

There  are  many  other  matters  of  interest  connected  with  liis 
senatorial  career,  but  I  may  not  afflict  your  waning  patience 
with  their  rehearsal. 

In  September,  1838,  he  was  appointed  Attorney-general  of  the 
United  States,  which  office  he  filled  with  honor  to  himself  and 
satisfaction  to  the  country  until  1840,  when  he  was  again  elected 
to  the  Senate  of  the  United  States  for  a  term  to  end  in  1845. 

In  1840  Congress  adjourned  in  the  midst  of  a  highly  excited 
presidential  canvass  between  Martin  Van  Buren  and  Gen- 
eral Harrison  ;  and  although  Mr.  Grundy's  age  should  have 
exempted  him  from  the  robust  labor  of  a  canvass  tour,  yet. 
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such  was  his  unfaltering  devotion  to  principle  and  his  ardent 
patriotism,  and  being  stimulated  by  the  imminent  peril  of  hi- 
party's  overthrow,  the  importunity  of  friends,  the  contagion  of 
popular  excitement,  and  feeling  the  deceitful  flush  of  a  physical 
rejuvenescence,  he  was  induced  to  draw  on  his  veteran  armor 
and  to  go  forth  in  his  last  campaign. 

Over  rugged  hills,  through  burning  heat  and  clouds  of  dust. 
he  made  his  way  to  the  western  district  of  Tennessee.  His 
name  drew  out  the  largest  assemblages  of  the  canvass.  Hi? 
reason  played  its  heaviest  metal,  and  his  eloquence  still  wave<l 
its  eagle  wing.  On  the  eighth  of  October,  at  Jackson,  Madison 
County,  General  Jackson  and  James  K.  Polk,  then  Governor  of 
Tennessee,  being  present,  he  addressed  an  immense  mass  of 
people  with  surpassing  brilliancy  and  overwhelming  power. 
From  Jackson  (addressing  the  people  at  the  different  points)  he 
went  to  Brownsville,  Somervilie,  Bolivar,  Purdy,  Savannah, 
Waynesboro,  Lawrenceburg,  Pulaski,  Columbia,  and  Franklin, 
arriving  at  home  in  Nashville  a  day  or  two  before  the  presiden- 
tial election,  worn  down  with  fatigue  and  prostrated  with 
disease. 

On  the  election  eve,  to  obey  the  call  of  his  Democratic  friends 
to  address  them  in  the  hall  of  the  House  of  Kepresentatives, 
though  weak  in  body  yet  feeling  the  flow  of  the  giant  vigor  in 
his  soul,  he  arose  from  a  sick-bed  and  went  out  to  feel  the  pil- 
lars of  the  adversary's  strength;  and  as  ''he  bowed  his  head" 
in  greatest  might  he  brought  the  falling  temple  on  himself. 
But  my  ligure  w^as  too  strong.  He  did  struggle  from  under  the 
ruins  of  that  fatal  night.  Knowing  that  07ie  vote  might  carry 
the  election  in  Tennessee,  and  the  vote  of  Tennessee  might 
carry  the  election  in  the  Union,  he  again  rose  from  his  bed, 
went  out  and  performed  his  last  public  act  by  casting  his  vote 
to  sustain  the  principles  which  he  had  advocated  through  his 
life. 

Disease  then  laid  him  on  his  bed,  and  on  the  nineteentli  of 
December,  1840,  as  sinks  the  sun  amidst  the  softened  splen- 
dors of  the  west,  so  he  sunk  to  rest  and  was  gathered  to  hi? 
fathers.  His  ei)itaph  was  the  production  of  the  patriot  pen  of 
Silas  Wright. 

But  after  we  liave  followed  him  through  all  the  vicissitudes 
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of  his  public  service,  let  us  not  forget  that  it  is  in  the  private 
relations  we  find  the  golden  links  of  life.  Xone  knew  better 
than  he  that  human  life  is  but  a  whole  made  up  of  constituent 
relations — relation  to  family,  to  society,  to  country,  to  God. 
It  requires  all  to  meet  in  harmonious  combination  to  form  a 
perfect  character.  Defiiult  in  either  will  mar  the  whole.  In 
one  you  may  have  the  power  of  a  king,  in  another  be  as  loath- 
some as  a  leper.  But  apply  the  test  to  Felix  Grundy,  and  his 
life  not  only  bears  the  bold  and  striking  features  but  the  most 
delicate  impressions  of  the  mold  of  a  model  character. 

To  his  family  he  gave  love,  education,  wealth,  and  the  richer 
legacy  of  his  fame.  To  society  he  gave  the  open  doors  of  hos- 
j>italit3%  the  extended  hand  of  charity,  the  kindly  mediations  of 
peace  and  harmony,  the  upward  pressure  of  his  great  influence 
to  elevate  it  to  enlightened  dignity  and  exalted  virtue.  To  his 
country,  as  we  have  seen,  he  gave  his  immortal  deeds  and  dying 
devotion.  To  God  he  gave  his  soul  — all  the  honors  of  his  life — 
his  public  vows  of  allegiance  by  a  long  connection  with  the 
Presbyterian  Church;  and  along  the  rising  track  of  religious 
faith  he  aspired  to  heaven,  the  home  of  his  final  rest. 

No  wonder  that  a  character  so  fraught  with  splendor  should 
command  the  esteem  and  friendship  of  the  great  and  good. 
Madison,  Jackson,  .Clay,  Calhoun,  Webster,  Benton,  Silas 
Wright,  Woodbury,  James  K.  Polk  (who  was  a  law-student  of 
his),  Aaron  V.  Brown,  Ephraim  11.  Foster,  and  others,  though 
politically  opposed  to  some,  were  all  numbered  in  the  starry 
cluster  of  his  friends;  and  amidst  that  galaxy  of  his  country's 
glory  his  name  will  ever  shine. 

And  now  that  nature  has  wrapped  her  mantle  around  his 
living  form  and  bofne  him  from  our  view,  let  the  bard  awake 
the  hall  of  praise  and  roll  his  honors  high. 

**The  statesman's  large  and  comprehensive  mind  ; 
The  politician's  keen,  prophetic  eye  ; 
The  scholar's  mastery  o'er  the  realm  of  knowledge ; 
Smooth  manners  that  with  courtly  art  persuade; 
The  eloquent  tongue,  pregnant  with  thoughts  profound  ; 
Quickness  to  penetrate  each  dark  design  ; 
Sagacity  to  wind  the  unwilling  soul 
To  his  own  purpose;    wisest  in  the  council  ; 
Deep  read  in  books,  in  man's  dark  heart  still  deeper ; 
Erring  not  on  his  ascendant  path." 
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State  Regulation  of  Railroads. 


John  A.  Pitts. 


The  marvelous  growth  displayed  in  the  juvenile  story  of 
"Jack  and  the  Beau-stalk  "  is  scarcely  to  be  compared  to  that 
of  the  steam  railway.  If  the  idea  of  rapid  land  transportation 
of  persons  and  goods,  receiving  its  impulse  from  other  than 
animal  force,  ever  entered  the  mind  of  man  prior  to  the  pres- 
ent century,  it  found  no  expression  in  any  practical  device 
adapted  to  that  end. 

On  Christmas  Eve,  1801,  Richard  Trevethick,  a  Cornish  min- 
ing engineer,  in  a  common  road  locomotive  invented  and  con- 
structed by  himself,  carried  the  first  load  of  passengers  ever 
drawn  by  steam.  On  March  24  following  he  and  an  associate 
applied  for  and  subsequently  obtained  from  the  English  Gov- 
ernment a  patent  for  his  invention,  then  called  a  steam-carri- 
age, and  designed  for  use  only  on  common  roads  and  highways. 
The  obscure  inventor  struggled  in  vain  against  the  stubborn 
opposition  which  the  unreasoning  prejudice  of  ignorance  and  the 
dogmatic  skepticism  of  learning  too  often  unite  in  interposing 
against  whatever  suggests  a  change  in  the  established  order  of 
tilings.  George  Stephenson,  who  subsequently  well  earned  the 
honorable  title  of  "  father  of  the  steam  railway,"  almost  alone, 
it  seems,  perceived  the  merits  and  utility  of  Trevethick's  in- 
vention. He  took  it  up,  greatly  improved  and  developed  it, 
and  some  twenty  years  afterward  made  the  first  practical  and 
successful  application  of  it  to  railway'  locomotion.  Even  then 
it  met  with  little  favor,  so  obstinate  was  the  doubting  conserv- 
atism of  the  time. 

Having  succeeded  in  1821,  in  the  face  of  opposition  and  diflBL- 
culties  that  would  have  broken  the  courage  of  a  less  dauntless 
spirit,  in  organizing  a  company  for  the  construction  of  a  rail- 
way from  Liverpool  to  Manchester,  his  announcement  that  he 
would  operate  the  line  with  an  engine  that  would  run  twelve 
miles  an  hour  was  regarded  by  the  most  enlightened  public 
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opinion  of  the  day  as  of  itself  sufficient  to  stamp  the  project 
as  a  bubble.  Even  the  great  Quarterly  Review  could  not  re- 
frain from  good-humored  ridicule.  ''Twelve  miles  an  hour!" 
it  exclaimed ;  "  as  well  trust  one's  self  to  be  fired  off  on  a  Con- 
greve  rocket."  Yet,  when  the  line  was  completed  in  1829,  and 
Stephenson's  locomotive,  waggishly  named  the  "  Rocket,"  was 
brought  to  the  test,  it  was  found  capable  of  the  then  unheard 
of  speed  of  thirty-five  miles  an  hour;  and  thus  was  inaugu- 
rated the  great  renaissance  not  only  of  commerce,  but  of  civil- 
ization as  well — the  veritable  novum  organ  am  of  modern  times. 

During  the  same  year — 1829 — one  of  Stephenson's  locomo- 
tives was  placed  on  exhibition  in  the  city  of  New  York.  The 
first  trial  in  America  took  place  at  Iloiiesdale,  Pa.,  August  27 
of  that  year;  and  the  first  railway  constructed  on  this  side  of 
the  Atlantic,  to  be  operated  by  locomotives,  was  the  South 
Carolina  Railroad,  completed  in  1830 — the  Baltimore  and  Ohio, 
though  previously  constructed,  having  been  operated  by  horse 
powder  up  to  that  time. 

From  the  year  1829  or  1830,  therefore,  dates  the  establish- 
ment of  the  steam  railway  as  an  instrument  of  commerce — but 
little  more  than  half  a  century  ago. 

The  enormous  growth  of  railway  enterprise  and  business 
during  this  brief  period  would  have  been  absolutely  incredible 
before  its  actual  accomplishment.  Even  now,  as  we  stand  in 
the  midst  of  it,  view  its  magnificent  proportions,  and  study  the 
figures  which  exhibit  its*  progress  and  present  attainments,  we 
are  almost  driven  to  doubt  the  evidence  of  our  senses.  No 
one,  without  giving  special  attention  and  earnest  thought  to 
the  subject,  can  realize,  or,  indeed,  have  the  remotest  concep- 
tion of  its  magnitude. 

According  to  the  report  of  the  raihvay  statistician  to  the 
Interstate  Commerce  Commission  for  the  year  ending  June  30, 
1889,  the  length  of  track  in  the  United  States  alone,  including 
sidings  and  spurs,  was  in  round  numbers  201,000  miles — a 
length  more  than  sufficient  to  encircle  the  earth  eight  times ; 
while  the  capital  employed,  including  stocks,  bonds,  and  cur- 
rent debts  and  expenses  outstanding,  aggregated  over  $9,000,- 
000,000 — nearly  thirty  times  the  assessed  value  of  all  the  prop- 
erty, real  and  pergonal,  in  the  State  of  Tennessee.     It  gave 
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employment  that  year,  according  to  the  same  authority,  to 
705,000  men  and  women,  provided  a  living  for  more  than 
3,000,000  persons,  not  including  stock  and  bondholders,  or 
about  five  per  cent,  of  the  entire  population  of  the  country; 
and  transported  472,000,000  passengers  and  nearly  540,000,000 
tons  of  freight.  Its  gross  earnings,  exclusive  of  rentals  of 
tracks,  yards,  and  terminals,  were  $965,000,000 ;  and  its  net  in- 
come, over  and  above  operating  expenses,  was  more  than  $320,- 
000,000 — a  sura  almost  equal  to  the  entire  assessed  value  of 
the  property  of  Tennessee  for  the  same  year. 

It  is  well  known  that  this  vast  system  has  been  created  and 
built  up  and  is  now  owned  and  operated  by  and  through  the 
instrumentality  of  corporations,  creatures  of  the  law,  which 
have  received  their  existence  and  all  the  powers  and  functions 
they  possess  at  the  hands  of  the  government,  and  by  the  grace 
and  consent  of  the  people  or  their  representatives. 

That  sharp  conflicts  and  grave  problems  have  arisen  in  the 
conduct  by  such  agencies  of  a  business  of  such  magnitude, 
employing  so  many  persons,  penetrating  every  State  and  sec- 
tion, and  coming  in  immediate  and  daily  contact  with  all  classes 
of  people  in  their  pursuits,  whether  of  business  or  pleasure,  has 
not  been  a  matter  of  accident  or  surprise.  They  are  but  the 
outgrowth  of  the  instinct  of  self-preservation  implanted  by 
nature  in  every  living  creature.  Commerce  is  a  business,  and 
is  conducted  by  those  engaged  in  it  for  the  profit  it  brings. 
Men,  even  good  men,  despite  the  precepts  and  example  of  the 
holy  and  unselfish  Nazarene,  are  selfish  beings,  and  so  long  as 
they  control  corporations  and  corporations  control  commerce,  it 
is  needless  to  hope  for  exemption  from  that  friction  which  is 
inseparable  from  human  nature.  Might  is  not  right,  it  is  true: 
nevertheless,  it  will  have  its  way  if  nothing  be  interposed. 
Power,  if  the  lessons  of  the  past  do  not  mislead,  is  alwaj's 
aggressive ;  unrestrained  by  any  sense  of  fear  or  self-advantage, 
it  is  merciless.  That  the  enormous  power  incident  to  the  posses- 
sion of  such  vast  wealth  and  the  command  of  such  numbers  of 
persons,  all  united  in  one  department  of  business,  should  have 
found  opportunity  and  occasion  for  oppression,  discrimination, 
and  wrong  was  not  unnatural.  Whatever  may  have  been 
thought  of  such  abuses  in  the  early  history  of  railway  develop- 
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ment,  and  however  little  attention  they  may  have  then  received, 
whether  because  the  public  mind  was  too  much  occupied  with 
the  work  of  construction,  or  too  much  elated  with  the  prospect 
of  promised  benefits  to  consider  them,  or  whether  competition 
and  the  natural  forces  of  trade  were  expected  and  relied  upon 
to  correct  them,  it  is  believed  the  time  has  come  when  they 
cannot,  with  safety  to  the  public,  be  much  longer  put  aside. 

The  subject  of  railway  regulation  by  law  is  not  a  new  one. 
It  has  received  much  consideration  by  courts,  Legislatures,  and 
eminent  railway  officials  in  many  parts  of  the  world ;  and  there 
exists  great  diversity  of  judgment  and  opinion  as  to  how  far 
the  legislative  department  may  rightfully  go  in  controlling 
railways  and  railway  business,  the  means  and  methods  which 
should  be  adopted,  the  expediency  or  advisability  of  resorting 
to  mandatory  statutes,  and  the  effect  of  legislative  interference 
upon  railway  development.  Its  natural  and  essential  difficul- 
ties are  greatly  complicated  and  enhanced  in  this  country  by 
our  duplex  system  of  government — the  Federal  Constitution 
having  vested  in  Congress  the  power  to  "regulate  commerce 
with  foreign  nations,  among  the  several  States,  and  with  the 
Indian  tribes,"  while  the  regulation  of  local  or  State  commerce 
is  reserved  to  the  States  respectively. 

It  is  not  possible,  within  the  limits  allowable  to  this  paper, 
to  enter  at  any  length  upon  a  discussion  of  these  difficulties 
and  differences  of  opinion,  nor  to  consider  the  subject  of  na- 
tional regulation  further  than  the  fact  of  its  existence  and 
probable  continuance  may  be  thought  to  have  a  bearing  upon 
State  or  local  regulation. 

Assuming  that  the  phrase,  "State  regulation  of  railroads," 
proposed  for  this  discussion,  means  a  regulation  mandatoi^  and 
effectwe  by  State  law,  or  by  a  special  tribunal  created  by  State 
law,  of  the  business  relations  between  the  railroads  within  the 
State  and  the  public  which  they  were  created  to  serve,  to  the 
extent  of  prescribing,  when  necessary,  and  enforcing  reasonable 
rates,  and  preventing  unjust  discrimination  in  any  form,  so  far  as 
the  local  jurisdiction  of  the  State  extends,  I  cheerfully  accept 
the  affirmative,  and  shall  undertake  to  give  at  least  some  of 
the  reasons  which,  in  my  opinion,  sustain  both  the  rightfulness 
and  the  expediency  of  such  State  regulation. 
16 
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Let  it  hv  nriderrttood  at  the  outset — for  I  am  sure  such  is  tLi 
fact — that  those  wlio  favor  regulation  do  so,  not  from  prejudi-  - 
or  any  spirit  of  factious  opposition  to  railroads,  but  from  hones* 
conviction,  and  a  desire  to  see  justice  done  to  every  inter- 
est involved — to  the  railroads  as  well  as  to  the  public  whicii 
they  serve.  A  business  in  which  thousands  of  the  most  honj>r- 
al)le,  intelligent,  and  upright  men  are  engaged ;  which  involve^, 
in  round  numbers,  a  capital  of  ten  billions  of  dollars;  wliiiL 
affords  employment  and  a  living  to  one-twentieth  of  the  entire 
population;  which  has  aided  probably  more  than  all  other 
agencies  combined  in  the  rapid  development  and  material  up- 
buihling  of  this  great  country ;  and  which,  under  wise  and  ju-r 
management,  must  ever  continue  to  be  a  most  useful  and  effi- 
cient instrument  in  the  work  of  human  progress — deserves, 
and  must  be  accorded,  the  fullest,  fairest,  and  most  dispas- 
sionate consideration.  Such,  to  the  best  of  my  ability,  Lave  I 
given  it.  Far  be  it  from  me  that  one  iota  shall  be  taken  froni 
the  just  measure  of  praise  that  is  due  to  this  great  interest  for 
its  honorable  part  in  our  present  civilization,  or  that  the  peo- 
ple, through  the  medium  of  unjust  laws,  shall,  in  a  spirit  of 
retaliation,  inflict  upon  it  that  oppression  and  injustice  of  which 
they  now  complain. 

The  problem  to  be  considered  is  the  relation  between  the 
railroad  corporations  of  the  State  as  public  or  common  c^rriei*?, 
on  the  one  hand,  and  the  State  as  their  creator  and  the  general 
public  as  their  patron,  on  the  other;  and  it  involves,  above  all 
other  things,  the  rates  which  shall  be  demanded  and  receiveil 
for  the  service  of  common  carriage,  and  whether  these  ratej^ 
and  the  facilities  for  service  shall  be  equal  and  uniform  to  every 
citizen  and  community  for  like  service  under  like  circumstances 
and  conditions.  All  that  is  demanded,  is,  that  railroads  shul! 
be  placed  under  such  reasonable,  definite,  and  positive  legal  re- 
straints as  will  secure,  as  far  as  practicable,  the  just  and  equi- 
table distribution  of  the  necessary  burdens  of  common  carriage 
upon  commerce,  without  unjust  discrimination,  favoritism,  or 
partiality;  in  other  words,  that  railroads  shall  be  compelled,  as 
far  as  can  be  done,  to  live  uj)  to  the  good  old  democratic  prin- 
ciple of  cfpKil  and  exact  justice  to  all,  special  privileges  to  /lone. 

The  justice  of  this  demand  is  generally  admitted  in  the  ab- 
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stract  by  the  opponents  of  regulation,  at  least  to  the  extent  of 
conceding  that  unreasonable  rates  should  not  be  charged  nor 
unjust  discriminations  allowed;  but  this  concession  is  accom- 
panied and  qualified  by  the  claim  that  the  railroads  themselves 
are  the  best  judges  of  what  are  reasonable  charges;  that  they 
have  the  right  to  fix  the  price  of  their  service ;  that  competition 
is  the  best  regulator  of  railway  tarifts,  as  well  as  of  the  prices 
of  other  services  and  commodities;  that  the  courts,  in  the  ex- 
ercise of  their  common  law  powers,  are  sufficient  to  correct  ex- 
ceptional cases  of  oppressive  charges  or  unjust  discriminations ; 
and  that,  at  all  events,  specific  legislation  on  the  subject  is  not 
only  an  unwarranted  but  an  impolitic  intermeddling  with  their 
private  affairs,  and  will  ruin  the  railroad  business.  These  are 
some  of  the  principal  objections  urged  against  mandatory  regu- 
lation, and  it  is  right  that  they  should  receive  due  attention. 


The  first  question  which  naturally  arises  out  of  the  subject 
is,  Has  the  Legislature  the  constitutional  power  to  regulate 
local  or  State  traffic?  But  a  question  which  lies  even  behind 
this  is  the  broader  and  more  general  one,  whether  there  exists 
in  government  at  all  the  power  to  regulate  railroads. 

At  common  law  a  common  carrier,  though  a  private  citizen 
or  natural  person,  was  only  allowed  to  charge  a  reasonable 
rate;  and  the  Crown  or  Parliament  was  competent  to  declare 
by  license  or  statute  what  was  reasonable.  It  is  a  question  on 
which  the  authorities  are  not  agreed  whether  the  common  law 
prohibited  discrimination  or  only  concerned  itself  with  the  rea- 
sonableness or  unreasonableness  of  the  particular  charge  for 
the  particular  service  in  question,  without  reference  to  whether 
less  charges  were  made  against  other  persons  for  similar  serv- 
ices or  not.  Hutch,  on  Carriers,  447 ;  93  Eng.  Com.  Law,  63 ; 
2  Pars,  on  Contr.,  175,  226 ;  2  Gray,  393. 

In  this  country  it  is  quite  uniformly  held  that,  in  the  absence 
of  contractual  rights  to  the  contrary,  it  is  competent  fox  the 
Legislature,  either  directly  or  by  a  board  of  commissioners  or 
other  special  tribunal,  to  regulate  charges  for  freight  and  pas- 
senger transportation  by  railroads,  and  that  only  in  the  absence 
of  legislative  regulation  on  the  subject  is  the  question  of  rea- 
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sonalilenoss  necessarily  judicial  and  to  be  determined  by  tl 
court8.  116  r.  S.,  307;  Granger  Cases,  94  U.  S.,  113  ef  s^fj  . 
lOS  U.  S.,  531 ;  128  U.  S  ,  174;  132  U.  S.,  75;  134  U.  S.,  4:2 
3  Ala.,  140:  136  Mass.,  439;  80  Ky.,  539;  105  Ind.,  250:  ♦;- 
Md.,  399;  68  Ala.,  58;  117  N.  Y.,  1."^ 

Tlie  principle  is  applicable  not  only  to  railroads,  but  to  a. 
eoninion  carriers,  and  indeed  to  every  business  of  a  pubii- 
ebaracter  or  in  wbicb  tbe  public  has  an  interest.  It  w^aa  de- 
clared by  Lord  Hale  more  than  two  hundred  years  ag-o  tL:;T 
when  private  pr()|»erty  is  "affected  with  a  public  interest  it 
ceases  to  be  jan's  prirafl  only,''  and  this  has  been  accepted  a? 
an  element  in  the  law  of  property  ever  since. 

In  1810  Lord  Ellenborongh,  in  Aldnntt  v.  Inglis^  12  East. 
527,  re-afBrmed  and  applied  the  doctrine  laid  down  by  Lonl 
Hale  to  the  London  Dock  Company,  declaring  that  while,  to 
use  his  quaint  words,  "  there  is  no  doubt  that  the  general  prin- 
ciple is  favored,  both  in  law  and  justice,  that  every  man  may 
fix  what  price  he  pleases  upon  his  own  property  or  the  use  of 
it/'  yet  ''if  for  a  particular  purpose  the  public  have  a  right  to 
resort  to  his  premises  and  make  use  of  them,  and  he  have  a 
monoj)oly  in  them  for  that  purpose,  if  he  will  take  the  benefit 
of  that  monopoly,  he  must,  as  an  equivalent,  perform  the  duty 
attached  to  it  on  reasonable  terms.'' 

It  was  accordingly  held  that  even  the  King's  license  would 
not  protect  the  monopoly  in  the  right  to  charge  unreasonable 
rates.  Such  franchises  in  England  were  a  royal  prerogative 
vested  in  the  King,  it  was  held,  for  public  and  not  for  private  pur- 
poses— the  j)rinciple  at  their  foundation  being  the  public  benefit, 

"  Common  carriers,"  says  the  Supreme  Court  of  the  L'nito^l 
States,  ''exercise  a  sort  of  public  office,  and  have  duties  to 
perform  in  which  the  public  is  interested.  Their  business  i^^. 
therefore,  'affected  with  a  public  interest'  within  the  meaning 
of  the  doctrine  which  Lord  Hale  has  so  forcibly  stated."  94 
U.  S.,  130;  ()  How.,  382. 

What  will  constitute  a  vested  right  in  a  railroad  company  as 
to  its  rates  has  been  the  subject  of  much  discussion;  but  it  is 
nowhere  denied  that  the  right  of  public  control  exists  where 
there  is  an  express  reservation  at  the  date  of  the  charter, 
whether  in  the  charter  itself  or  by  constitutional  or  general  or 
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special  legislative  act,  of  the  right  to  alter,  amend,  or  repeal ; 
and  the  doctrine  is  also  firmly  established  that  such  right  is  im- 
pliedly reserved  unless  it  has  been  surrendered  in  clear  and 
express  terms.  10  How.,  511;  13  How.,  71;  94  U.  S.,  181;  96 
U.  S.,  63;  97  U.  S.,  697;  103  U.  S.,  1 ;  108  U.  8.,  531  ;  116  U. 
S,,  307;  128  U.  8.,  174;  132  U.  S.,  75. 

A  grant  to  a  railroad  company  of  the  right  to  fix  its  own 
charges  is  held  not  to  divest  the  State  of  its  right  of  control 
(116  U.  8.,  307);  nor  does  the  giving  of  authority  to  charge 
rates  within  a  maximum  limit  named  in  the  charter  (128  U. 
8.,  174). 

Indeed,  respectable  authority  is  not  wanting  for  the  proposi- 
tion that  the  right  and  power  of  the  Legislature  to  control 
railroads  and  other  corporations  and  persons  engaged  in  occu- 
pations of  a  public  nature  cannot  be  bargained  away  at  all,  even 
by  express  words.     In  support  of  this  doctrine  it  is  plausibly 
urged  that  such  occupations,  and  especially  railroads,  are  within 
the  police  power  of  the  State,  and  their  regulation  a  public 
necessity  for  the  public  welfare ;  that  they  are  quasi  public  cor- 
porations ;  that  they  are  public  highways;  that  they  are  the 
instruments  of  commerce;  that  their  charters  are  franchises  of 
a  public  character,  and  appertain  to  the  Government ;  that  they 
are  in  derogation  of  the  common  right,  and  in  the  nature  of 
exclusive  privileges  or  monopolies;  that  they  are  common  car- 
riers, and  the  public  has  an  interest  in  their  use.     For  these 
and,  perhaps,  other  reasons,  it  is  maintained,  railroad  corpora- 
tions are  governed  by  wholly  ditt'erent  rules  from  private  cor- 
porations, and  are  not  within  the  j)rinciple  of  the  Dartmouth 
College  case.     In  the  grant  of  their  franchises,  it  is  contended, 
the  parties  do  not  stand  in  the  attitude  toward  each  other  of 
parties  to  a  contract  within  the  protection  of  the  Constitution 
forbidding  impairment  by  subsequent    legislation ;    but   that, 
being  public  agencies  created  for  public  purposes,  their  char- 
ters, and  legislative  acts  in  reference  thereto,  are  to  be  regarded 
rather  as  public  laws  than  as  contracts.     E.  Hartford  v.  Bridge 
Co,,  10  How.,  533. 

"The  object  and  end  of  all  government,"  said  Chief  Justice 
Taney  in  11  Peters,  547,  *' is  to  promote  the  happiness  and 
prosperity  of  the  community  for  which  it  is  established;  and  i* 
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can  never  be  assumed  that  the  government  intended  to  diminish 
its  power  for  accomplishing  the  end  for  which  it  was  created." 

"  We  are  not  prepared  to  admit,"  says  the  Supreme  Court  in 
Boyd  V.  Alabama^  94  U.  S.,  650,  *'  that  it  is  competent  for  one 
Legislature,  by  any  contract  with  an  individual,  to  restrain  the 
power  of  a  subsequent  Legislature  to  legislate  for  the  public 
welfare.  The  power  thus  to  legislate  is  an  attribute  of  sover- 
eignty." 

In  Wabash  Railway  Company  v.  Illinois^  118  U.  S.,  586,  a 
part  of  the  court  uses  the  following  vigorous  language : 

*'  The  highways  in  a  State  are  the  highways  of  a  State.  Con- 
venient ways  and  means  of  intercommunication  are  the  fin^t 
evidence  of  the  civilization  of  a  people.  The  highways  of  a 
country  are  not  of  private  but  of  public  institution  and  regu- 
lation. *  *  *  A  superintending  power  over  the 
highways,  and  the  charges  imposed  upon  the  public  for  their 
use,  always  remains  in  the  government.  This  is  not  only  its  in- 
defeasible right,  but  is  necessary  for  the  protection  of  the  peo- 
ple against  extortion  and  abuse.  These  positions  we  deem  lo 
be  incontrovertible.  Railroads  and  railroad  corporations  are  iu 
this  category." 

In  Railroad  Company  v.  Maryland,  21  Wall.,  471,  the  same 
Court  says: 

"  This  unlimited  right  of  the  State  to  charge,  or  to  authorize 
others  to  charge,  toll,  freight,  or  fare  for  transportation  on  its 
roads,  canals,  and  railroads  arises  from  the  simple  fact  that 
they  are  its  own  works,  or  constructed  under  its  authority.  It 
gives  them  being.  It  has  a  right  to  exact  compensation  for 
their  use.  It  has  a  discretion  as  to  the  amount  of  that  com- 
pensation. That  discretion  is  a  legislative,  a  sovereign  discre- 
tion, and  in  its  very  nature  is  unrestricted  and  uncontrolled-  The 
security  of  the  public  against  any  abuse  of  this  discretion  re- 
sides in  the  responsibility  to  the  public  of  those  who,  for  the 
time  being,  are  officially  invested  with  it.  In  this  respect  it  is 
like  all  other  legislative  power  when  not  controlled  by  speeitic 
constitutional  provisions,  and  the  courts  cannot  presume  that 
it  will  be  exercised  detrimentally." 

In  Olcott  V.  Supervisors,  16  Wall.,  694,  the  Court  uses  this 
Hnguage: 


Digitized  by  VjOOQ IC 


Bar  Association  of  Tennessee.  223 

"  Whether  the  use  of  a  railroad  is  a  public  or  a  private  one 
depends  in  no  measure  upon  the  question  who  constructed  it  or 
who  owns  it.  It  has  never  been  considered  a  matter  of  any  im- 
portance that  the  road  was  built  by  the  agency  of  a  private  corpo- 
ration. No  matter  who  is  the  agent,  the  function  performed  is 
that  of  the  State.  Though  the  ownership  is  private,  the  use  is 
public.  So  turnpikes,  bridges,  ferries,  and  canals,  although 
made  by  individuals  under  public  grants,  are  regarded  as 
publici  Juris,  The  right  to  exact  tolls  or  charge  freights  is 
granted  for  a  service  to  the  public.  The  owners  may  be  private 
companies,  but  they  are  compellable  to  permit  the  public  to 
use  their  works  in  the  manner  in  which  such  works  can  be 
used.  That  all  persons  may  not  put  their  own  cars  upon  the 
road,  and  use  their  own  motive  power,  has  no  bearing  upon 
the  question  whether  the  road  is  a  public  highway.  It  bears 
only  upon  the  mode  of  use,  of  which  the  Legislature  is  the 
exclusive  judge." 

It  is  sometimes  urged  that  to  vest  the  Legislature  with  the 
power  to  regulate  is  to  give  it  the  power  to  destroy,  and  that 
for  this  reason  the  power  to  regulate  should  not  be  lield  to  exist 
in  the  Legislature,  but  that  the  whole  subject  should  be  left  with 
the  courts;  at  least,  that  legislative  action  should  be  subordi- 
nate to  a  supervisory  power  in  the  courts.  The  implication  is 
that  the  judiciary,  rather  than  the  law  making  power,  is  to  be 
trusted  to  administer  with  ftiirness  a  sound  and  just  policy; 
that  the  Legislature  is  more  likely  than  the  courts  to  be  unjust 
and  oppressive. 

On  this  subject  Judge  Fleming,  of  Kentucky,  said : 

"  The  same  argument  which  would  give  the  courts  supervisory 
power  over  rates  fixed  by  the  Legislature  would  extend  to  the 
work  of  assessment.  Why  has  not  a  railroad  the  same  right  to 
have  the  court  pass  on  the  question  of  valuations  of  its  property 
for  tax  purposes  as  upon  rates  fixed  by  legislative  authority? 
The  power  to  regulate  is  no  more  the  power  to  destroy  than  the 
power  to  tax,  and  certainly  rests  upon  as  safe  a  basis  as  the 
legislative  power  to  regulate  the  price  of  bread,  or  the  charges 
of  ferrymen,  hackmen,  millers,.  tavern-keei)crs,  etc.;  and  it  is 
not  easy  to  see  how  capital  invested  in  railroads  can  be  more 
sacred  in  the  eyes  of  the  law  than  that  engaged  in  such  en^- 
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ploymentB  as  these,  or  money  itself,  the  rates  of  interest  upon 
which  is  subject  to  legislative  control.  All  wisdom  is  not  to 
be  found  with  the  courts,  nor  will  all  knowledge  die  with  the 
judges.  Reliance  is  to  be  put  sometimes  upon  the  restraining 
power  of  public  opinion.  There  is  a  remedy  at  the  polls  for 
redress  of  legislative  wrongs,  and  the  courts  must  not  usurp  the 
prerogative  of  the  people.  The  Anglo-Saxon  race  has  always 
been  jealous  of  judicial  power.  In  America  usurpation  will 
not  be  tolerated.  The  rule  always  and  everywhere  has  been 
that  where  public  rights  are  involved  private  interests  must  be 
held  in  subordination,  and  of  the  public  interest  the  Legisla- 
ture is  in  such  matters  the  guardian." 

•  This  power  of  the  Legislature  to  regulate  railroads  is  like 
all  other  legislative  power  not  circumscribed  by  specific  con- 
stitutional restrictions,  and  no  presumption  can  be  indulged 
that  it  will  be  abused.  It  will  be  time  enough  to  resort  to  the 
courts  when  it  shall  have  been  exercised  to  the  point  of  confis- 
cation, or  such  unjust  oppression  as  to  amount  to  an  infraction 
of  the  rights  of  property  guaranteed  by  the  Constitution  and 
the  laws  of  the  land.  It  is  certain  that  its  reasonable  exercise 
has  no  such  eftect. 

The  power  of  government  to  regulate  being  established  as  a 
general  proposition,  the  question  recurs.  Has  the  State  Legisla- 
ture the  power  to  regulate  State  or  local  traflic? 

The  theory  of  the  government  of  the  United  States  is,  that 
at  its  formation  all  power  resided  in  the  people;  and  that  the 
Legislature  of  each  State,  as  the  immediate  representative  of 
its  people,  yet  possesses  all  the  original  power  of  that  people 
which  has  not  been  delegated  by  the  Federal  Constitution  to 
the  General  Government,  or  vested  elsewhere  by  the  Constitu- 
tion of  that  State.  When,  therefore,  the  power  of  the  Legis- 
lature in  a  given  case  is  in  question,  we  look  to  the  Constitution 
of  the  United  States  to  see  whether  such  power  has  been  dele- 
gated to  the  General  Government,  and  to  the  State  Constitution 
to  see  whether  it  has  been  therein  denied  to  the  Legislature. 
Of  course,  if  the  power  be  judicial  or  executive,  we  know  at 
once  that  it  belongs  to  its  appropriate  department,  and  not  to 
the  Legislature;  for  we  know  that  the  State  Constitution  hjis 
divided  up  the  aggregate  of  governmental  power  not  delegated 
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away,  into  three  departments — the  legislative,  judicial,  and 
executive — and  that  every  power,  according  to  its  class,  must 
reside  in  its  appropriate  department.  If  it  be  legislative,  and 
has  not  been  delegated  to  the  Federal  Government,  nor  vested 
elsewhere,  then  it  must  be  in  the  State  Legislature. 

The  power  to  regulate  railroads,  it  has  been  seen,  is  legisla- 
tive. That  which  pertains  to  interstate  or  foreign  commerce 
or  traffic  has  been  delegated  by  the  Federal  Constitution  to  the 
Federal  Government,  by  the  clause  which  empowers  Congress 
*'  to  regulate  commerce  with  foreign  nations  among  the  several 
States  and  with  the  Indian  tribes."  It  is  evident  that  a  large 
portion  of  the  travel  and  transportation  on  railroads  is  local  or 
wholly  within  the  State,  and,  as  to  this,  it  is  logically  apparent 
the  original  power  of  the  people  is  unimpaired  and  remains 
with  the  State  Legislature.  In  Gibbovs  v.  Ogden^  9  Wheat.,  203, 
Chief  Justice  Marshall  says :  "  Inspection  laws,  quarantine 
laws,  health  laws,  as  well  as  laws  for  regulating  the  internal 
commerce  of  a  State,  and  those  which  respect  turn}>ike  roads, 
ferries,  etc.,  are  component  parts.  No  direct  general  power 
over  those  objects  is  granted  to  Congress,  and  consequently 
they  remain  subject  to  State  legislation." 

It  is  not  deemed  necessary  to  pursue  further  the  question  of 
the  right  and  power  of  the  Legislature  to  regulate  internal 
commerce.     Its  existence  is  manifest. 

II. 

It  is  next  to  be  inquired  whether  it  is  expedient,  right,  and 
just  to  railroads  that  the  power  of  State  regulation  should  be 
exercised. 

It  is  matter  of  common  knowledge  that  manifold  oppres- 
sions, discriminations,  and  abuses  exist  and  have  existed  on  the 
part  of  the  railroads  of  the  State,  operating  to  the  great  detri- 
ment of  individuals  and  communities.  It  is  not  the  present 
purpose,  nor  w^ould  it  be  useful  now  to  undertake,  to  set  forth 
and  describe  these  abuses.  There  is  probably  no  section  of  the 
State  but  has  had  some  experience  of  them.  Since  the  enact- 
ment of  the  interstate  commerce  law  by  Congress,  by  which 
some  of  the  more  glaring  inequalities  and  discriminations  of 
interstate  or  through  traffic  have  been  corrected,  the  same  evils 
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in  local  traffic  have  probably  become  intensified  in  this  aii«l 
other  States  which  have  no  protection  from  State  or  local  regu- 
lation. 

Is  it  right,  is  it  just  to  the  railroad  interest,  that  these  abuse:^ 
should  be  corrected,  so  far  as  they  can  be,  by  the  interposition 
of  the  strong  arm  of  the  State  on  behalf  of  the  citizen?  l> 
the  interference  of  the  State  for  this  purpose  an  unwarranted 
and  unjust  intermeddling  between  the  railroad  and  its  custom- 
ers? for,  although  the  State  has  the  power,  no  fair-minded 
person  will  insist  upon  its  exercise  if  it  be  not  morally  justi- 
fiable. 

Let  it  be  constantly  borne  in  mind  that  the  State's  power  in 
legislation  is  to  be  invoked  for  the  ])recention  and  not  the  perpt- 
tratlon  of  wrong,  for  the  aid  and  not  the  destruction  of  justice 
and  equality. 

The  protection  of  the  weak  against  the  strong  is  the  origina! 
and  chief  object  and  function  of  organized  society.  The  aliso- 
lute  security  to  the  most  abject  w^eakling  of  the  State,  of  his 
every  personal  and  property  right,  against  the  superior  force  of 
the  most  powerful,  is  the  boast  of  our  free  institutions,  the  pride 
of  our  civilization.  Assuming  that  there  is  a  disposition  on  the 
part  of  railroads — when  they  find  it  to  their  interest  to  do  so — 
to  discriminate  against  or  oppress  with  excessive  charges  a  citi- 
zen or  community,  to  make  up  for  losses  occasioned  by  favors 
extended  to  others  or  by  sharp  competition  at  other  points, 
or  from  inordinate  greed  of  gain  where  there  is  no  competition, 
why  shall  not  the  State  interpose  in  the  name  of  justice  and 
fair  play? 

Who  will  say  that  the  citizen  or  local  community  can  cope 
with  the  superior  iorce  which  the  banded  power  of  thousands 
of  men  and  millions  of  money  opposes?  Of  what  use  to  the 
public  is  tlie  right  to  compel  the  service  of  the  railroad  if  the 
price  of  that  service  may  be  fixed  by  the  unbridled  will  of  the 
railroad  corporation?  Of  what  use  is  government  itself  if, 
having  the  power,  it  will  not  interpose  thus  to  protect  the 
weak  against  the  opj)ression  of  the  strong?  Upon  what  prin- 
ciple of  justice  or  morals  shiill  a  free  State  be  justified  that 
turns  a  deaf  ear  to  the  i)]ea  of  the  citizen  in  such  a  ca^e?  In- 
terference by  the  State  is  not  only  justifiable,  but  imperatively 
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demanded  by  the  plainest  principles  of  right  and  justice;  and 
the  railroads  which  attempt  to  stifle  this  plea  of  the  helpless 
citizen  place  themselves  in  the  attitude  of  the  boy  who  cried 
out  to  his  mother  to  make  his  little  sister  behave  herself,  ".be- 
cause/' said  he,  "  every  time  1  hit  her  $he  hollers." 

But,  although  the  Legislature  has  the  power  of  regulation, 
and  its  exercise  will  inflict  no  wrong  or  injustice  upon  the  rail- 
roads, is  its  exercise  expedient  or  necessary? 

On  this  question  there  is  probably  more  ground  for  debate 
than  on  any  yet  suggested.  It  may  be  best  considered  by  ex- 
amining the  following  subsidiary  questions : 

1.  Is  the  remedy  aflbrded  by  the  courts,  in  the  exercise  of 
their  ordinary  or  common  law  powers,  adequate  and  eflica- 
cious? 

2.  Can  competition  be  relied  on  to  correct  existing  evils? 

3.  In  view  of  the  growing  tendency  to  the  consolidation  and 
monopoly  of  the  railroad  business,  is  not  statutory  regulation 
necessary,  and  the  only  feasible  remedy? 

4.  Is  an  adequate  and  eflicacious  statutory  remedy  possible? 
and — 

5.  Is  statutory  regulation  a  hindrance  to  railway  develop- 
ment? 

First, — It  may  be  conceded  that  the  law  as  it  now  exists  in 
this  State  forbids  discrimination ^d^&  well  as  unreasonable  rates, 
as  a  general  proposition.  There  is,  however,  no  tribunal  or 
power  in  the  State,  aside  from  the  Legislature,  which  can  pre- 
scribe or  define  what  is  a  reasonable  rate,  nor  any  means  by 
which  a  shipper  may  know  in  advance  of  a  trial  of  the  ques- 
tion by  court  or  jury  upon  evidence,  what  is  to  be  deemed  rea- 
sonable. If  a  railroad  chooses  to  extend  what  it  calls  "cour- 
tesies "  to  favored  persons,  classes,  or  communities,  whether  by 
free  passes  or  reduced  freight  rates,  whereby,  in  order  to  re- 
cover the  losses  thus  incurred,  and  keep  the  income  up  to  the 
requisite  standard,  it  is  made  necessary  to  increase  the  charges 
against  other  persons,  classes,  or  communities,  or  to  maintain 
a  higher  rate  against  them  than  would  otherwise  be  necessary, 
there  is  no  adequate  remedy  for  the  public  thus  discriminated 
against.  It  will  hardly  be  contended  that  the  courts  would 
entertain  a  bill  by  one  citizen  against  another  to  compel  the 
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latter  to  surrender  a  free  railroad  pass,  or  to  pay  more  freic^ht 
than  the  railroad  demanded  of  him,  simply  because  others  had 
been  required  to  pay  more;  nor  a  bill  by  a  citizen  against  a  rail- 
road to  compel  it  to  recall  all  free  passes,  or  to  collect  more 
freight  from  favored  shippers  than  it  had  charged,  or  to  enjoin 
it  from  issuing  free  passes  and  making  and  maintaining  its 
freight  rates  as  it  pleases,  subject  to  the  right  of  each  shipper 
to  litigate  and  question  the  rate  charged  him.  So  that  the  law 
against  discrimination  is  theoretical  only — a  mere  abstraction, 
of  no  practical  benefit  to  the  non-favored  classes. 

But  even  if  it  be  conceded  that  such  remedies  as  those  sug- 
gested above  do  exist  under  present  laws,  they  are  wholly  inad- 
equate and  impracticable.  So  long  as  the  railroad  is  allowed 
ex  parte  to  fix  and  control  its  own  rates,  to  publish  them  or  not 
publish  them,  and  to  maintain  them  uniformly  or  vary  them 
indefinitely,  according  to  its  unbridled  will  and  pleasure,  it  is 
impossible  for  the  citizen  who  suft'ers  oppression  by  excessive 
rates  resulting  from  favoritism  to  others  ever  to  discover  to  the 
full  extent  the  wrongs  thus  perpetrated  against  him.  Besides, 
the  eftect  of  all  such  discrimination  being  against  the  general 
public,  and  not  any  particular  person,  no  one  will  be  found 
willing  to  assume  the  burden  and  responsibility  of  the  neces- 
sary litigation  to  correct  it,  and  such  wrongs  will  go  unrighted. 

It  is  therefore  confidently  afiirmed  that  the  only  remedy  the 
shipper  or  passenger  has  under  existing  law  with  respect  to 
rates  that  can  be  called  a  remedy  at  all,  is  to  litigate  before  a 
court  or  jury  the  question  of  the  reasonableness  or  unreason- 
ableness of  the  rate  charged  him  for  a  particular  passage  or 
shipment,  and  to  take  his  chances  with  the  railroad  company 
upon  the  evidence  produced,  and  that,  too,  without  having  any 
legal  definition  of  what  is  a  reasonable  rate  in  the  particular 
case,  or  any  means  or  standard  by  wliich  he  can  determine  in 
advance  what  the  court  or  jury  will  hold  to  be  reasonable. 
However  important  his  shipment  maj'  be,  and  however  exorbi- 
tant and  oppressive  he  may  regard  the  rate  demanded,  he  must 
cither  pay  it,  and  take  the  uncertain  risk  of  subsequently  es- 
tablisliing  its  unreasonableness  to  the  satisfaction  of  a  court  or 
jury  over  the  expert  and  well-drilled  evidence  of  the  company, 
or  he  must  abandon  the  shipment. 
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For  these  and  other  reasons  that  might  be  stated,  it  must  be 
apparent  to  every  fair-minded  person  that;  so  far  as  rates  are 
affected  by  all  kinds  of  discrimination  which  assume  the  form 
of  favoritisMj  the  remedy  afforded  by  the  courts  is  wholly  inad- 
equate and  practically  useless. 

But  what  of  the  remedy  afforded  by  the  courts  to  the  ship- 
per who  conceives  liimself  to  be,  either  singly  or  in  common 
with  the  community  in  which  he  resides,  the  victim  of  excess- 
ive and  unreasonable  rates?  Of  course  a  whole  city,  com- 
munity, or  section  cannot,  as  such,  become  suitor  in  the  courts 
to  redress  supposed  wrongs  in. these  matters  against  the  ship- 
ping and  traveling  public  of  sucli  city,  community,  or  section. 
There  being  no  law  defining  a  reasonable  rate,  nor  making  the 
charge  of  an  unreasonable  rate  a  crime  punishable  by  the  State, 
there  is  no  remedy  efficacious  to  the  public.  Each  individual 
of  the  public  is  compelled  to  litigate  with  the  railroad  com- 
pany, single-handed  and  alone,  the  wrong  committed  against 
liimself,  and  can  draw  no  strength  or  support  from  wrongs 
committed  against  others.  Moreover,  he  may  be  compelled  to 
relitigate  practically  the  same  question  as  often  as  the  wrong 
is  repeated;  and  the  wrong  may  be  varied  indefinitely  in  its 
form  by  his  powerful  adversary,  thus  depriving  him  eftcctually 
of  the  benefit  of  the  rules  of  analogy  and  res  judicata.  It  may 
be  fairly  stated,  therefore,  that  the  extent  of  the  remedy  af- 
forded by  the  courts  in  respect  to  rates  is  the  right  of  the  indi- 
vidual citizen  to  question  before  the  court  or  jury,  upon  such 
evidence  as  he  may  be  able  to  produce,  the  reasonableness  of 
the  particular  rate  demanded  of  him.  In  order  to  show  that 
the  rate  is  unreasonable  and  establish  his  right  of  recovery,  he 
must  be  able  to  show  what  would  be  a  reasonable  rate.  IIow 
can  he  show  that?  And  is  a  court,  with  its  machinery  and 
facilities,  its  judge  and  jury  having  no  special  knowledge  of  the 
vast  and  complicated  affairs  of  railway  business,  and  of  the 
numerous  and  intricate  questions  necessary  to  be  patiently  and 
intelligently  considered  in  order  to  arrive  at  a  just  and  equita- 
ble classification  and  freight  rate,  and  being  under  the  neces- 
sity of  dispatching  the  business  of  the  court,  a  competent  and 
appropriate  tribunal  for  such  a  question  ?  The  reasonableness 
of  a  rate  is  a  comparative  quantity.     The  circumstances  and 
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conditions  of  railway  traffic  are  constantly  changing.  What  is 
reasonable  under  one  set  of  circumstances  and  conditions  may 
be  unreasonable  under  another.  What  is  reasonable  this  j'^ear 
may  be  unreasonable  next  year.  All  these  circumstances,  condi- 
tions, and  changes  must  be  patiently  considered  and  compared, 
or  worse  injustice  may  be  done  by  the  Court  than  that  wliich  it 
seeks  to  remedy;  and  they  must  all  be  considered  over  and 
over  again,  as  the  cases  arise,  and  nothing  is  settled.  Neither 
litigant  can  determine  in  advance,  with  any  sort  of  certainty, 
what  the  final  result  will  be. 

The  result  of  such  a  state  of  affairs  needs  no  prophet  to 
divine.  The  vastly  superior  power,  capital,  influence,  and 
facilities  of  the  railroad  will  overawe  the  citizen,  who  will 
suffer  and  endure  the  wrong  rather  than  enter  so  uncertain 
a  contest  against  such  overwhelming  odds.  Experience  proves 
that  such  has  been  the  case;  for,  with  all  the  complaints  and 
protests  coming  from  the  people  of  such  wrongs — and  they 
have  not  been  few — seldom  indeed  has  there  been  any  resort  to« 
the  courts.  This  reluctance  of  the  public  has  not  proceeded 
from  any  want  of  confidence  in  the  integrity  and  impartiality 
of  the  courts,  but  from  a  knowledge  of  the  inefficiency  and 
inadaptability  of  their  machinery  and  facilities  to  deal  with 
such  questions. 

The  position  usually  assumed  by  the  railroads  as  the  standard 
by  which  to  judge  of  the  reasonableness  of  rates  is,  that  they 
should  be  such  as  to  give  a  reasonable  dividend  or  return  upon 
the  capital  after  defraying  the  operating  expenses  and  fixed 
charges,  the  latter  being  generally  interest  on  funded  debt. 
This  seems  plausible  enough  on  first  view,  but  is  utterly  falla- 
cious and  untenable  when  examined.  It  would  require  the 
public  to  pay  twice  as  great  a  rate  to  a  road  built  and  operated 
with  borrowed  capital  as  to  one  built  and  operated  with  the 
capital  of  its  owner,  as  railroad  companies  are  usually  organized 
and  capitalized  in  this  country,  the  stock  issued  being  usually 
about  equivalent  to  the  funded  debt,  which  represents  the  bor- 
rowed capital.  The  report  of  the  statistician  for  the  year  1889, 
heretofore  referred  to,  shows  that  the  funded  debt  of  the  rail- 
^vays  reported  to  the  commission  for  that  year  was,  in  round 
numbers,  $4,250,000,000,  which  represented  approximately  the 

Digitized  by  VjOOQ IC 


Bar  Association  of  Tennessee.  231 

actual  cost  of  the  153,387  miles  reported,  while  the  capital 
stock  of  the  same  roads  was,  in  round  numbers,  $4,320,000,000. 
It  is  a  notorious  fact  that  railroads  in  this  country  have  been 
built  practically  with  borrow'ed  capital,  while  the  stock  has 
been  issued,  as  a  rule,  in  the  way  of  bonus  to  the  bondholders 
or  promoters.  There  are  some  exceptions,  it  is  true.  Now,  if 
the  railroad  companies  have  a  right  to  demand  such  rates  as 
will  bring  any  given  dividend  on  capital  stock  after  paying  op- 
erating expenses  and  fixed  charges,  it  is  obvious  that  in  order 
to  justify  an  increase  of  rates  it  wnll  only  be  necessary  to  in- 
crease the  stock;  and  the  greater  the  increase  of  stock,  the 
greater  the  rate  the  public  must  pay.  So  that  the  capitalization 
of  a  railway  attbrds  no  standard  or  criterion  for  measuring 
rates ;  nor,  indeed,  does  the  actual  cost  of  construction  and  op- 
eration, as  may  easily  be  shown.  These  considerations,  how- 
ever, do  enter  into  the  question  of  reasonable  rates,  to  be 
treated  along  with  numerous  others  even  more  difficult  and 
delicate,  but  which  cannot  be  enlarged  upon  here. 

In  conclusion  upon  this  question  of  reasonable  rates  before 
the  courts,  I  cannot  do  better  than  to  quote  the  language  of 
the  Committee  on  Reasonable  Rates  in  its  report  to  the  tliird 
annual  convention  of  Railroad  Commissioners,  held  in  Wash- 
ington in  March  last: 

"  Into  the  final  determination  of  the  reasonableness  of  rates 
manifold  considerations  must  enter — cost  of  service,  mileage, 
nature  and  number  of  gradients  and  curves,  cost  of  construc- 
tion, operating  expenses,  amount  and  regularity  of  traffic  to 
and  fro,  gross  and  net  receipts,  value  of  railroad  property  and  of 
freight  hauled,  management  (whether  economical  or  expensive), 
competition,  future  as  well  as  present  prospects,  expense,  and 
risk.  These  are  some  of  the  elements  which  enter  into  the 
consideration.  The  laws  of  trade,  the  necessities  of  business, 
the  lessons  of  experience,  the  interest  of  the  producer,  the 
shipper,  the  railway,  and  the  public  have  all  to  be  consulted ; 
and  at  last  the  conclusions  reached  may  be  at  fault.  They  may 
not  be  entirely  satisfactory  to  the  tribunal  forming  them,  for, 
in  the  nature  of  things,  there  can  be  no  mathematical  cer- 
tainty here.  The  best  that  can  be  hoped  for  is  the  exercise  of 
a  wise  discretion,  based  on  the  application  of  a  sound  principle 
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to  an  almost  infinite  variety  of  facts  and  conditions  leading  to 
tlie  best  practical  results  possible  under  all  the  circumstances. 

"  Such  considerations  at  once  suggest  the  necessity  of  estab- 
lishing other  tribunals  than  the  courts  for  dealing  with  the 
subject,  and  make  it  apparent  that  the  machinery  of  the  courts, 
whether  of  law  or  equity,  is  ill  adapted  to  the  work  of  rate- 
making.  Nothing  could  be  clearer  than  that  it  would  not  do 
to  leave  this  duty  to  the  haste  of  jury  trials,  even  if  juries 
could  be  had  competent  to  deal  with  the  subject.  The  intrica- 
cies and  difficulties,  the  ever-changing  conditions  and  circum- 
stances which  surround  and  embarrass  this  delicate  task,  point 
to  a  tribunal  composed  of  those  who  make  a  specialty  of  the 
business;  a  tribunal  which  can  bring  to  the  aid  of  special  adap- 
tation, training,  and  experience  a  thorough  knowledge  of  all 
the  material  facts,  some  of  which,  at  least,  can  only  be  had  by 
personal  inspection  of  the  theater  of  railroad  operations;  a 
tribunal  which  can  command  the.  time  to  master  all  necessary 
details,  and  can  alter  and  adapt  the  rates  to  the  ever-changing 
complexities  and  circumstances  of  the  case." 

SecomL — But  it  is  urged  that  competition  is  adequate  to  the 
correction  of  abuses  in  railway  transportation ;  and  in  the  early 
history  of  the  railway  business  the  public  seems  to  have  been 
of  this  opinion.  This  reliance  upon  the  influence  of  competi- 
tion probably  accounts  for  the  tardiness  and  hesitation. mani- 
fested by  government  in  interfering  with  railway  management. 

It  will  be  interesting  to  notice  briefly  the  early  manifestation 
and  final  decadence  of  this  idea  in  Great  Britain,  where  the 
subject  seems  to  have  received  earlier  and  far  more  attention 
than  in  this  country. 

During  the  first  ten  years  after  the  establishment  of  steam 
railways,  their  regulation,  beyond  the  conveyance  of  the  mails 
and  troops,  received  little  attention  from  Parliament.  Upon  the 
idea  originally  entertained  that  railway  companies  would  simply 
own  the  road  or  railway,  while  the  carriers  would  furnish  their 
own  rolling  stock  and  pay  toll  for  the  use  of  the  road.  Parlia- 
ment, in  its  anxiety  to  prevent  monopolies,  had  enacted  that 
any  person  might  place  and  run  his  owmi  engines  and  carriages 
on  the  railway,  subject  to  the  payment  of  such  tolls  and  under 
such  regulations  as  might  be  prescribed  by  the  owner  company. 
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This  question  was  made  the  subject  of  inquiry  by  a  special 
committee  appointed  by  Parliament  in  1839,  and  the  plan  was 
pronounced  by  the  committee  impracticable.  Among  other 
things,  the  committee  said : 

"  That  it  is  indispensable,  both  for  the  safety  and  convenience 
of  passengers  and  the  public,  to  prohibit,  as  far  as  locomotive 
power  is  concerned,  the  rivaly  of  competing  parties  on  the  same 
line  of  railway,  although  such  prohibition  involves  the  contin- 
uance of  the  monopoly.  That  it  is  the  opinion  of  this  commit- 
tee that  railway  companies  using  locomotive  power  possess  a 
practical  monopoly  for  the  conveyance  of  passengers  on  the 
several  lines  of  railway,  and  that,  under  existing  conditions, 
this  monopoly  is  inseparable  from  the  nature  of  their  establish- 
ments, and  from  the  conduct  of  their  business  with  due  regard 
to  the  safety  and  convenience  of  the  public,  *  *  *  a^^ 
that  it  is  advisable  to  subject  this  monopoly  to  some  general 
superintendence  and  control.'-' 

In  pursuance  of  the  recommendations  of  this  committee,  an 
act  was  passed  in  1840  (3  and  4  Vict.,  C.  97),  kiiown  as  the  "  rail- 
way regulation  act,"  and  which  vested  in  the  Board  of  Trade 
the  power,  among  other  things,  to  supervise  tolls,  rates,  and 
charges  on  passengers  and  goods.  Numerous  other  enactments 
followed  in  rapid  succession,  many  being  experimental  and  of 
short  duration ;  and  in  1872,  a  committee  of  Parliament,  in  re- 
viewing the  history  of  parliamentary  inquiry  and  legislation  on 
the  subject  of  railways,  said : 

"It  is  evident  that  the  predominant  idea  in  the  mind  of  the 
public  has  been  that  competition,  which  is  so  powerful  a  regu- 
lator of  most  commercial  aftairs,  would  also  suffice  to  regulate 
railways;  whilst,  nevertheless,  by  a  slow  and  gradual  process 
of  experiment,  one  form  of  competition  after  another  has  been 
proved  to  be  inadequate." 

If  the  plan  which  it  appears  has  been  submitted  to  the  test 
of  experience  in  Great  Britain  were  practicable — that  is,  if  all 
persons  who  chose  to  engage  in  the  business  of  common  car- 
riage could,  with  safety  to  the  public,  be  permitted,  upon  pay- 
ment of  reasonable  tolls,  to  use  freely  the  railways  of  the  coun- 
try, as  turnpikes,  public  roads,  and  navigable  lakes  and  rivers 
are  used,  no  good  reason  is  perceived  why  the  regulating  force 
16 
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of  competition  would  not  be  all-sufficient.  But  such  a  scheme, 
it  has  been  shown,  is  impracticable,  and  there  are  many  reasons 
why  it  must  necessarily  be  so,  as  long  as  railroads  are  the  subjects 
of  private  ownership.  In  this  country  railroad  corporations 
both  own  and  operate  the  railways,  and  must  continue  to  do  so, 
unless  their  ownership  and  operation,  or  the  one  or  the  other, 
shall  be  assumed  by  the  general  government,  a  contingency 
which  it  is  hoped  is  not  within  the  contemplation  of  any  con- 
siderable portion  of  the  public. 

.  So  long  as  railroads  are  owned  and  operated  by  corporations 
or  private  individuals  for  profit,  it  seems  so  obvious  as  not  to 
be  debatable  that  competition  cannot,  in  the  very  nature  of  the 
case,  aftbrd  any  solution  of  existing  troubles  in  regard  to  rates ; 
and  more  especially  is  this  true  in  reference  to  local  transporta- 
tion. Assume,  for  illustration,  that  the  city  of  Chattanooga 
has  access  to  two  or  more  independent  lines  of  railwaj'  to  the 
sea-board  at  any  given  point.  If  we  leave  out  the  supposition 
of  a  possible  trust,  consolidation,  pooling,  or  other  form  of  com- 
bination between  these  different  lines,  it  may  be  fairly  assumed 
that  the  check  imposed  by  each  upon  the  other  in  its  struggle 
for  the  public  patronage  will  be  sufficient  to  keep  down  rates 
to  a  reasonable  basis  at  Chattanooga  and  the  other  common  termi- 
nus of  the  lines.  But  is  it  not  plain  to  every  one  that  the  per- 
sons and  communities  located  along  these  respective  lines  between 
their  terminal  -points^  who  have  no  opportunity  to  choose  by 
which  line  they  will  ship  or  travel,  and  are  forced  to  patronize 
the  one  because  not  in  reach  of  the  other,  will  not  only  not  enjoy 
any  benefits,  but  may,  and  are  likely  to  be  even  injured  by  the 
competition  which  exists  at  such  terminal  points?  One  of  the 
most  common  complaints  against  railways,  and  one  that  is 
probably  most  generally  well  founded,  is  that  as  a  result  of  the 
sharp  and  undue  competition  at  terminal  points,  through  freight, 
is  carried  at  rates  which  entail  losses  upon  the  carrier,  that 
must  be  made  up  by  tVie  imposition  of  unreasonable  and  exces- 
sive charges  upon  local  traffic,  which  has  no  means  of  helping 
itself.  In  truth  and  in  fact,  such  competition  as  exists  is  not 
only  no  corrective  of  the  wrongs  done  to  local  shippers,  but  the 
losses  resulting  from  it  on  through  traffic  are  made  the  pretexts 
for  unjust  and  excessive  burdens  upon  their  business,  and  thus 
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it  becomes  an  efficient  agency  and  factor  in  their  oppression. 
What  the  people  of  Great  Britain  were  forty  years  in  learning 
by  experience,  ought  to  have  occurred  to  them  in  advance  from 
a  consideration  of  the  character  of  the  railroad  business  in  the 
hands  of  great  moneyed  aggregations  when  dominated  by  the 
greed  of  human  nature  without  definite  and  positive  restraints 
of  law.  The  efforts  of  legitimate  competition,  where  it  exists, 
toward  an  equitable  adjustment  of  railway  charges  are  more 
and  more  neutralized  and  stifled  by  the  growing  tendency  to 
combination  and  consolidation  in  various  forms  on  the  part  of 
railroad  corporations,  while  their  undue  impositions  upon  local 
traffic  are  unabated,  and  are  modified  where  competition  has 
thus  been  throttled,  only  in  the  absence  of  the  pretext  of  alleged 
necessity.  It  is  therefore  confidently  submitted  that  neither  at 
the  great  trade  centers  nor  at  way  points  can  any  permanent 
relief  bo  hoped  for  from  competition. 

Third, — In  view  of  this  growing  tendency  on  the  part  of  rail- 
road corporations  and  capital  toward  consolidation,  and  the 
alarming  increase  thereby  of  corporate  power  and  influence, 
the  question  is  worthy  of  consideration  whether  regulation  by 
positive  and  stringent  law  is  not  a  matter  of  necessity,  and  in- 
deed the  most  practical  and  effective  means  of  checking  this 
baleful  tendency. 

On  this  question,  as  well  as  the  growth  and  development  of 
the  railway  business,  the  official  figures  are  astonishing  beyond 
measure.  When  their  full  extent  is  comprehended  the  question 
which  at  once  appears  uppermost  is,  whether  it  is  not  even  now 
too  late ;  whether  corporate  power  and  influence  are  not  already 
too  well  organized  and  equipped,  and  too  strongly  fortified  ever 
to  be  dislodged  and  driven  from  their  stronghold  by  any  effort 
at  legislation. 

,  It  is  impossible  to  ascertain  the  full  extent  of  the  work  of 
consolidation  in  the  past,  but  it  is  believed  to  have  been  going 
on  at  a  yearly  increasing  pace  from  the  very  beginning  of  the 
railway  era. 

By  the  report  of  the  railway  statistician,  before  referred  to, 
it  appears  that  the  railway  property  of  the  United  States  was 
represented  on  June  30, 1889,  by  1,705  organizations,  which,  for 
one  purpose  or  another,  were  obliged  to  maintain  a  corporate 
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existence — no  account,  of  course,  being  taken  of  the  thousands 
of  original  corporations  which  had  gone  out  of  existence  by 
the  process  of  absorption  and  consolidation  in  previous  years. 
Of  those  1,705  organizations  reported,  only  436  were  active^ 
operating  companies  more  or  less  independent  of  each  other — 
the  others  being  subsidiary  companies  which  had  been  actually 
merged  into  the  operating  companies  or  systems,  but  which, 
for  one  purpose  or  another,  maintained  their  corporate  exist- 
ence, and  kept  separate  operating  accounts.  Of  these  436 
active,  operating  companies,  33  controlled  49  per  cent,  of  the 
entire  mileage,  59  controlled  61J  per  cent.,  and  69  controlled 
64}  per  cent.,  while  the  gross  revenue  of  these  69  companies 
was  $735,000,000  in  round  numbers,  or  76  per  cent,  of  the  entire 
gross  receipts  of  all  the  railroads  of  the  country.  As  aftbrding 
some  evidence  of  the  rapidity  wuth  which  this  process  of  con- 
solidation and  absorption  is  proceeding,  the  fact  may  be  men- 
tioned that  163  roads  whose  names  appeared  in  the  report  of 
1888  failed  to  appear  in  that  of  1889,  of  which  number  25  were 
ascertained  to  have  disappeared  by  consolidation,  41  by  merger 
into  other  roads,  and  25  by  re-organization — the  destiny  of  the 
others  not  being  shown. 

This  work  of  concentration  has  been  and  is  being  accom- 
plished, too,  in  the  face  of  forbidding  statutes  and  judicial  de- 
cisions in  many  places.  Such  laws  are  evaded  by  maintaining 
the  semblance  of  continued  corporate  existence  of  the  pur- 
chased or  absorbed  company  by  keeping  up  the  form  of  an 
organization  and  separate  accounts,  the  whole  process  often  be- 
ing entirely  concealed  from  the  public ;  and  this  fact  furnishes 
both  the  motive  and  the  explanation  of  the  presence  in  the  list 
of  railroads  reporting  to  the  Interstate  Commerce  Commission 
of  the  names  of  so  many  companies  which  are  not  active,  oper- 
ating, independent  roads,  but  which,  ^^for  one  purpose  or  another, 
are  obliged  to  maintain  a  corporate  existence.^' 

When  these  figures  are  grasped  and  their  significance  weighed 
and  pondered,  along  with  the  acknowledged  prevalence  of  the 
same  tendency  toward  trusts  and  combinations  in  other  depart- 
ments of  trade  and  manufacture,  one  is  almost  driven  to  credit 
as  truthful  prophesy  the  vision  of  Edward  Bellamy  in  "Look- 
ing Backward,"  wherein  the  present  day  is  seen  as  the  eve  of 
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"  the  epoch  of  trusts  that  shall  end  in  the  great  trust ; "  when 
the  nation,  goaded  and  oppressed  to  the  last  limits  of  endur- 
ance by  the  tyranny  of  consolidated  wealth  and  power,  shall 
rise  up  and  assume  all  the  functions  of  its  oppressor,  organize 
itself  as  the  one  great  business  corporation,  in  which  all  other 
corporations  shall  be  absorbed,  become  the  one  capitalist  in  the 
place  of  all  other  capitalists,  the  sole  employer,  the  final  mo- 
nopoly, in  which  all  lesser  monopolies  shall  be  swallowed  up. 

How  shall  this  ominous  tendency  be  checked  ?  Statutes  and 
decisions  against  combination  and  consolidation  have  proven 
ineffectual.  Monopoly  has  received  its  inspiration  and  its  op- 
portunity from  past  favoritism  of  government,  not  only  in  gifts 
of  vast  areas  of  territory  and  in  grants  of  valuable  and  exclu- 
sive franchises,  exercised  practically  without  legal  restraint,  but 
from  a  persistent  and  pernicious  course  of  legislation  mis- 
called "  protection."  It  is  high  time  the  interests  and  welfare 
of  the  general  public  should  be  receiving  some  attention  at  the 
hands  of  the  law-making  power.  They  should  not  be  longer 
ignored,  neglected,  or  discriminated  against.  It  is  believed 
that  no  more  effectual  method  exists  of  staying  the  advance  of 
railway  corporate  power — ready  as  it  is  to  adopt  or  ally  itself 
with  every  form  of  trust  and  combination  that  promises  to 
strengthen  the  grasp  of  monopoly,  to  intrude  its  insidious  in- 
fluence into  every  department  of  the  government,  rejoicing  in 
its  conscious  strength,  impatient  of  opposition,  scrupling  not  to 
invade  the  halls  of  the  Legislature  and  the  courts,  and  essay  to 
poison  even  the  very  fountain  of  the  law  and  of  justice — 
than  by  cutting  off  the  illegitimate  excess  of  its  supplies  and 
destroying  to  that  extent  its  sinews  of  offense. 

Already  its  baleful  influence  on  the  making  and  administration 
of  the  law  is  felt  and  suspected  even  more  than  is  openly  con- 
fessed. More  than  once  has  its  ability  to  thwart  the  popular 
will  in  matters  of  grave  public  concern  been  shown  even  in  our 
own  capitol;  and  it  is  a  question  of  no  little  doubt  whether, 
without  extraordinary  effort  and  vigilance  on  the  part  of  the 
public,  any  law  can  be  passed  in  the  State  against  its  opposi- 
tion, once  thoroughly  aroused 

In  view  of  these  considerations,  is  not  the  regulation  of  rail- 
road charges  by  positive  statute  the  paramount  necessity  of  the 
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hour?  If  we  rightly  interpret  existing  conditions,  it  is  no  ex- 
aggeration to  say  that  the  very  existence  and  integrity  of  free 
institutions  are  imperiled,  and  we  need  seek  for  no  otlier  justi- 
fication of  legislative  interference  than  is  to  be  found  in  the 
wholesome  maxim  of  the  civilians,  ^^salas  popnli,  suprema  lex,'' 

Fourth, — The  next  question  that  naturally  arises  is,  Can  an 
adequate  and  eftective  remedy  be  had  by  legislation? 

The  remedy  afforded  by  the  courts  in  the  ordinary  course  of 
their  procedure  having  been  found  to  be  impracticable,  that  of 
such  competition  as  is  possible  being  rather  a  hindrance  than 
an  aid  to  the  object  sought,  and  tlie  formidable  and  threaten- 
ing power  of  the  railway  interest  making  it  imperatively  neces- 
sary that  something  should  bo  done,  tlie  reflection  which  at 
once  startles  us  is.  What  are  we  to  do  if  the  Legislature  is  also 
powerless  to  reach  the  case?  If  the  conclusions  already  ar- 
rived at  in  this  argument  are  well  founded,  it  is  apparent 
that  our  only  appeal  lies  to  the  Legislature.  New  laws  upon 
the  subject,  whether  effective  at  once  or  not,  are  the  only  hope 
of  relief — the  last  and  final  resort.  I  meet  the  opposition, 
therefore,  at  the  threshold  of  this  question,  with  the  inquiry, 
whether  it  is  ready  to  maintain  that  there  is  abroad  in  this  land 
a  power  spreading  over  every  State  and  section,  levying  in- 
creasing millions  of  tribute  annually  upon  the  products  of 
industry.  Insatiable  in  greed  and  insensible  to  fatigue,  to  pleas- 
ure, and  to  pain,  brooking  no  opposition,  and  advancing  with 
resistless  tread  upon  the  very  citadel  of  liberty  itself,  which  an 
intelligent  and  free  people  cannot  stay.  Argue  as  we  will,  the 
final  analysis  of  the  situation  inevitably  brings  us  to  this  alter- 
native: either  that  the  public  is  to  have  no  voice  in  fixing  the 
compensation  to  be  paid  railroads  for  their  service,  which  must 
continue  in  the  future,  as  in  the  past,  to  be  measured  by  the  will 
of  railroad  corporations,  restrained  only  by  what  they  shall 
consider  to  be,  immediately  or  remotely,  their  own  interest;  or, 
the  Legislature  must  create,  by  new  laws,  more  suitable  and 
efficient  machinery — means  and  instrumentalities — for  giving 
expression  and  eftect  to  the  public's  rights. 

To  say  that  we  will  not  at  least  try  fully  and  fairly  the  experi- 
ment of  legislation,  because,  even  if  that  could  be  said  truly,  it 
has  not  been  proven  effective,  would   be  to  imitate  the  sini- 
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pleton  who  resolved  never  to  go  into  the  water  till  he  had 
learned  to  swim. 

That  the  proper  regulation  of  railroads  is  a  difficult  and  deli- 
cate task  is  admitted.  This  fact,  instead  of  being  an  argument 
against  regulation,  is  the  chief  reason  why  the  subject  of  regu- 
lation should  be  vested  in  a  tribunal,  composed  of  competent 
and  impartial  men,  of  skill  and  experience  in  railway  business, 
and  at  the  same  time  familiar  with  the  demands  of  the  public, 
whose  exclusive  business  it  shall  be  to  study  the  rights,  obli- 
gations, and  interests  of  both  shipper  and  carrier,  and  see  that 
the  scales  of  justice  are  evenly  balanced. 

It  is  not  proper — not  practicable  at  least — to  enter  upon  the 
details  of  any  proposed  plan  of  regulation  at  this  time.  These 
must  be  left  to  the  judgment  of  the  law-making  power  at  last. 
In  my  opinion,  the  most  effective,  and  probably  the  only  feasi- 
ble plan,  is  by  a  commission,  or  other  special  tribunal,  vested 
with  large  discretion  and  power  in  either  prescribing  rates  or  re- 
ducing and  equalizing  them  where  necessary,  and  whose  action 
shall  at  least  he  prima  facie  correct,  and  binding  upon  all  parties 
until  reversed  by  the  courts  for  manifest  injustice  or  abuse  of 
discretion. 

Tribunals  of  a  similar  nature  are  not  unknown  to  the  State. 
They  have  been  found  necessary  in  other  matters  from  the  very 
foundation  of  the  government,  and  such  tribunals  have  not 
been  heretofore  inclined  to  abuse  other  trusts  quite  as  impor- 
tant if  not  so  intricate  and  delicate. 

Boards  for  the  assessment  and  equalization  of  assessments  of 
railroad  and  other  property  for  taxation,  boards  of  supervisors, 
commissions  of  highways,  and  the  like,  are  illustrations. 

"  There  is  no  constitutional  difficulty  in  the  way  of  boards 
of  commissioners  dealing  with  this  subject.  The  general  doc- 
trine is,  'that  when  the  law  has  confided  to  a  special  tribunal 
the  authority  to  hear  and  determine  certain  matters  arising 
in  the  course  of  its  duties,  the  decision  of  that  tribunal,  within 
the  scope  of  its  authority,  is  conclusive  upon  all  others.'  {John- 
son V.  Towslcy^  13  Wall.,  83.)  Under  this  principle,  railroads 
can  be  compelled  to  abide  by  the  decisions  of  commissioners 
upon  questions  of  fact;'*  and  there  is  no  less  reason  why  they 
should  be  so  bound  than  there  is  that  they  should  be  bound  by 

Digitized  by  VjOOQ IC 


240  Pbogbsdings  of  the 

asaeBsments  of  their  property  for  purposes  of  taxation.     Tlie 
public  is  no  less  interested  in  the  one  case  than  in  the  other. 

The  Railroad  Commissioners  of  the  several  States  and  Terri- 
tories, at  their  third  annual  convention,  held  in  March  last,  and 
presided  over  by  Judge  Cooley,  of  the  Interstate  Commerce 
Commission,  adopted  resolutions,  reported  by  its  Committee  on 
Reasonable  Rates,  from  which  I  quote  the  following: 

"That  it  is  competent  for  the  Congress  of  the  United  States^, 
and  for  the  Legislatures  of  the  various  States,  to  regulate,  withiu 
their  respective  spheres,  the  rates  of  freight  and  passenger 
traffic  and  travel,  subject  only  to  those  legal  and  constitutiouul 
limitations  which,  under  our  system  of  government,  circam- 
Bcribe  the  exercise  of  all  legislative  and  administrative  act«. 

"  That  it  is  within  the  power  of  Congress  and  the  State  Leg- 
islatures to  delegate  the  power  of  reasonable  regulation  of 
rates  to  boards  of  commissioners,  and  make  their  acts  and 
findings  upon  questions  of  fact,  after  their  legal  opportunity  to 
be  heard,  as  conclusive  and  binding  as  the  findings  and  acts  of 
other  administrative  officers." 

Twenty-five  States  of  the  Union,  namely,  Alabama,  Arkan- 
sas, California,  Florida,  Georgia,  Iowa,  Illinois,  Kansas,  Ken- 
tucky, Massachusetts,  Maine,  Minnesota,  Missouri,  Mississippi, 
Nebraska,  New  Hampshire,  New  York,  North  Dakota,  Oregon, 
South  Dakota,  South  Carolina,  Texas,  Virginia,  Vermont,  ami 
Wisconsin,  now  have  railroad  commission  laws,  many  of  which 
have  been  in  operation  for  years,  and  all  with  more  or  less  bene- 
ficial results.  In  fourteen  of  these  States  the  commissioners  are 
empowered  to  establish,  alter,  or  revise  rates,  while  in  the  others 
the  powers  conferred  are  more  or  less  inquisitorial  and  advisory 
— the  commission  being  charged  variously  with  the  duties  of 
seeing  that  the  laws  relating  to  railroads  are  observed;  of  prose- 
cuting for  violations ;  and  of  hearing  and  deciding  complaints, 
subject  to  the  action  of  the  courts. 

The  systems  of  many  of  these  States,  and  notably  those 
which  are  mandatory  and  embrace  the  power  to  make,  alter,  or 
reduce  rates — such  as  those  of  the  States  of  Mississippi  and 
Illinois — have  been  before  the  courts  of  last  resort,  both  State 
and  Federal,  and  have  been  declared  constitutional. 

Tennessee  enjoys  the  distinction  of  being  the  only  State,  so 
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far  as  I  am  informed,  which,  having  once  adopted  the  policy  of 
regulation,  has  taken  the  backward  step  of  wholly  abandoning 
such  policy.  The  tendency  elsewhere,  not  only  among  the 
States  but  with  the  National  Government,  is  to  enlarge  and  ex- 
tend the  policy  of  regulation  by  more  and  more  stringent  laws. 

It  is  believed  by  many  that  but  for  the  strength  of  the  rail- 
road lobby  in  Tennessee,  her  Legislature  would  have  long  since 
been  in  line  with  the  general  current  of  legislation  on  the  sub- 
ject. 

Such  legislation  is  not  a  matter  of  untried  experiment,  but 
has  been  submitted  to  practical  tests  all  around  us  with  good 
results.  Within  the  present  year  a  Senator  of  the  United 
States,  the  author  of  the  interstate  commerce  law,  has  resigned 
his  high  office  for  the  purpose  of  accepting  what  to  him  ap- 
peared the  more  important  if  not  the  more  honorable  position 
of  Railway  Commissioner  of  the  great  Empire  State  of  the 
South-west. 

Fifth, — Lastly,  Is  railway  regulation  a  hindrance  to  railway 
development? 

Too  much  time  has  already  been  consumed  to  allow  us  to 
dwell  on  this  question.  It  is  not  necessary  to  dwell  on  it,  for 
here  again  we  are  enabled  to  vindicate  our  denial  by  an  appeal 
to  common  observation  and  experience.  It  is  unnecessary  to 
cite  the  dry  figures  of  statistics  to  show  that,  while  during  the 
past  decade  Congress  has  for  the  first  time  assumed  the  regula- 
tion of  interstate  railway  commerce  by  a  commission,  and  local 
State  regulation  has  been  on  the  increase  in  every  section  of 
the  Union,  railway  building  has  never  been  more  active  nor 
the  railway  business  more  prosperous  than  during  this  same 
period.  Capital,  it  seems,  will  not  learn,  except  as  it  is  taught 
by  force,  the  lesson  that  the  public  is  ever  ready  to  respond  with 
increased  patronage  to  liberal  reductions  in  charges,  and  there- 
by really  increase  its  profits.  It  is  yet  dominated  by  that  greed, 
which  by  persistent  forcing  and  squeezing,  would  kill  the  goose 
that  lays  the  golden  egg.  By  a  table  published  by  the  Poors 
within  the  past  week  the  significant  fact  appears  that  while 
railway  rates  on  freight  have  been  reduced  4J  per  cent, 
during  the  past  year,  railway  shipments  of  freights  have  in- 
creased 13i  per  cent.,  ancj  earnings  from  freight  business  over 
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11  per  cent,  during  the  same  time.  This  showing  is  itself  a 
refutation  of  the  argument  that  regulation  is  injurious  to  rail- 
road business. 

I  venture  the  assertion  that  there  is  not  one  of  the  33  great 
systems  of  railway,  which  control  half  the  mrleage  of  the  en- 
tire country — among  which  is  the  Louisville  and  Nashville  Com- 
pany— that  has  not  done  more  to  obstruct  railroad  building,  by 
choking  down  small  local  enterprises  in  what  they  arrogantly 
call  their  territory^  than  all  the  so-called  adverse  legislation  in  all 
the  States  combined.  I  have  it  from  the  most  reliable  author- 
ity that  these  great  systems  have  divided  and  parceled  out  the 
entire  country  among  themselves;  and  that  they  have  represent- 
atives at  all  the  money  centers,  whose  business  it  is,  by  every 
available  means,  to  discourage  capitalists  from  lending  their  aid 
to  the  construction  of  local  or  independent  lines  of  railway, 
however  important  to  the  particular  locality  they  may  be,  unless^ 
for  one  reason  or  another,  it  is  desirable  to  the  system  in  whose 
"territory"  the  proposed  new  road  is  located  that  it  should  be 
built.  That  such  a  scheme  exists  there  is  not  the  least  doubt. 
And  while  such  methods  are  in  vogue  with  the  existing-  and 
established  great  railways  of  the  country,  the  public  is  to  be 
excused  for  manifesting  some  impatience  with  the  state  of 
affairs.  It  is  creditable  to  the  patience  and  forbearance  of  the 
people  at  large  that  they  have  not  joined  the  servants  of  these 
corporations,  the  victims  of  their  more  direct  and  personal  op- 
pression, in  a  general  crusade  against  the  arrogance  and  en- 
croachments of  corporate  power.  The  peaceful  method  of  curb- 
ing this  power  by  law  is  more  consonant  with  the  liberal  and 
law-abiding  temper  of  the  public  and  the  spirit  of  our  institu- 
tions, and  I,  for  one,  am  in  favor  of  resorting  to  it. 
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Annual  Banquet. 

Lookout  inn,  July  17,  1891. 


J.  M.  DICKINSON,  Toast  Master. 


TOASTS. 
I. — The  Retiring  President. 

Motto:  **The  soul  and  body  rive  not  more  in  parting 
Than  greatness  going  off." — Shakespeare, 
Replied  to  by  the  incoming  President. 
2. — The  Incoming  President. 

Motto :  *'  How  miserable  a  thing  is  a  great  man  ; 

Take  noisy,  vexing  greatness  they  that  please, 

Give  me  obscure,  and  safe,  and  silent  ease." — Croiifn's  Thestes. 

Replied  to  by  the  retiring  President. 
3- — The  Bench. 

Motto:  *'  With  an  equal  scale 

He  weighs  th'  offenses  betwixt  man  and  man ; 
He  is  not  soothed  with  adulation, 
Nor  moved  with  tears,  to  arrest  the  course  of  justice 
Into  an  unjust  current,  t*  oppress  the  innocent. 
Nor  does  he  make  the  laws 

Punish  the  man,  but  in  the  man  the  cause." — Swetnam. 
Replied  to  by  Tully  Brown. 

4. — The  Bar. 

Motto:  **Law  is  real  and  expensive. 

Special  pleading*s  not  its  goal ; 
Rhetoric  and  tape  make  pensive 
Many  a  weary  client's  soul. 

To  orate  or  rouse  to  passion 

In  your  pleading's  not  the  way ; 

State  your  case  in  simple  fashion, 
Let  the  judge  see  what's  to  pay. 

In  the  field  of  litigation, 

In  the  strife  of  good  and  evil, 
With  straightforward  allegation, 
Tell  the  truth  and  shame  the  devil." 

— Irving  Browne, 
Replied  to  by  D.  L.  Snodgrass. 
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5.— Justice. 

Motto:  "Once  (says  an  author,  where  I  need  not  say), 
Two  travelers  found  an  oyster  in  their  way. 
Both  fierce,  both  hungry,  the  dispute  grew  strong ; 
While,  scale  in  hand,  dame  Justice  passed  along. 
Before  her  each  with  clamor  pleads  the  laws, 
Explained  the  matter  and  would  win  the  cause. 
Dame  Justice,  weighing  long  the  doubtful  right. 
Takes,  opens,  swallows  it  before  their  sight. 
The  cause  of  strife  remov'd  so  rarely  well, 
'There,  take,*  says  Justice,  *  take  ye  each  a  shell. 
We  thrive  at  Westminster  on  fools  like  you ; 
'Twas  a  fat  oyster.     Live  in  peace.     Adieu  !  * " 

— Boileau. 
Replied  to  by  J.  M.  Greer. 

6. — The  Clientless  Lawyer. 

Motto:  **If  to  reward  them  for  their  various  evil. 
All  lawyers  go  hereafter,  to  the  devil, 
So  little  mischief  thou  dost  from  the  laws, 
Thou'lt  surely  go  below  without  a  cause." 
Replied  to  by  James  B.  Frazier. 

7. — Professional. Strength  in  Union. 

'Motto:  "Four  merry  lawyers  in  one  carriage  ride, 

To  seek  the  threshold  of  the  court  each  day ; 
Great  comforts  in  such  partnerships  reside : 

Were  they  not  cronies,  each  must  foot  his  way.'* 
Replied  to  by  H.  M.  DOAK. 

8. — Respect  for  the  Law. 

Motto:  "Respect  for  the  laws;  that's  the  English  expression.  They  so  venerate 
the  laws  that  they  never  repeal  them.  It  follows,  often,  that  they  don't  execute 
them.  An  old  law  falls  into  desuetude  like  an  ancient  maiden;  but  they  don't  kill 
the  one  any  more  than  they  kill  the  other.  They  cease  to  practice  them ;  that's  all. 
They  leave  both  free  to  believe  themselves  young  and  beautiful,  dreaming  that  they 
•are  alive.     This  politeness  they  call  respect  for  the  laws." — Victor  Hugo, 

Replied  to  by  E.  T.  Sanford. 

9. — Equity. 

Motto:  Those  dry,  hard  social  bones — the  law — 
Equity  doth  enflesh; 
And  maxim,  rule,  and  legal  saw 
With  life  and  soul  refresh. 
Replied  to  by  B.  M.  Estes. 
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lo. — Law. 

Motto:  Equity,  grant  it  life  and  soul, 

That  animates  the  legal  whole — 
Beneath  it  lies  cold,  dry,  granitic, 
Harsh,  rough-edged,  unsympathetic. 
The  'ternal  adamantine  law, 
Rock-ribbed  with  maxim,  rule,  and  saw. 
The  social-cont'nent-building  law. 
Replied  to  by  Xen.  Wheeler. 

11. — The  Management  of  Female  Clients. 

Motto:  Hie  labor,  hie  opus  est. 
Replied  to  by  W.  A.  Henderson. 
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PROCEEDINGS 


OF  THE 


Bar  Association  of  Tennessee, 

AT  THE 

TWELFTH  ANNUAL  MEETING, 

HELD  AT 

Lookout  Mountain,  Chattanooga,  Tenn., 

JULY  13-14,  1893. 


The  Association  was  called  to  order,  Thursday,  July  13,  at 
10  o'clock,  by  the  President,  Ed.  Baxter. 

An  address  of  welcome  was  made  by  Mayor  Andrews,  of 
Chattanooga.     Mr.  Andrews  spoke  as  follows : 

Mr.  President  and  Gentlemen  of  the  Association : 

It  gives  me  a  great  deal  of  pleasure,  as  the  executive  of  the 
city  of  Chattanooga,  to  extend  its  welcome  to  this  Association. 
A  very  short  time  ago,  when  a  similar  request  came  to  me  to 
make  an  opening  address  when  a  body  of  some  public  impor- 
tance was  to  meet  here,  I  •said  to  the  gentleman  who  bore  the 
request,  "Do  you  know  of  an  author  from  whom  I  can  get  a 
suitable  address  of  welcome? "  to  which  he  replied,  "  That  don't 
make  any  difference;  just  say  any  of  your  old  addresses  over; 
2 
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they  are  all  the  same  thing."     (Laughter.)     I  thanked  the  gen- 
tleman for  his  suggestion. 

Such  a  thing  could  not  satisfy  me  on  an  occasion  like  this, 
because,  while  there  is  nothing,  in  all  sincerity,  which  gives  nae 
more  delight  than  to  be  the  bearer  of,  and  tender  to  you,  the 
always  ready,  open-handed,  hearty  hospitality  of  Chattanooga, 
I  feel  moved  by  personal  sentiments  on  an  occasion  of  this  sort, 
for  it  is  to  me  a  very  interesting  and  a  very  gratifying  one. 
Having  been  connected  with  this  profession  now  as  an  active 
worker  for  thirty-five  years,  I  can  never  come  into  a  meeting- 
where  so  many  lawyers  are  gathered  together  professionally 
without  the  most  profound  feelings  of  pleasure.  I  am,  there- 
fore, deeply  gratified,  personally  as  well  as  in  my  oflEicial  posi- 
tion, to  make  this  tender  to  you  of  the  hospitality  of  the  city 
on  this  occasion. 

I  heard  a  gentleman  connected  with  this  body,  while  in  the 
office  this  morning  engaged  in  conversation — a  very  distin- 
guished member — make  the  interrogatory,  "What  legislation 
has  this  Association  ever  accomplished?"  Well,  I  do  not  know 
that  it  has  ever  directly  accomplished  any.  The  profession  is 
one  that  is  marked  particularly  by  individualism,  and  its  work- 
ers, more  than  those  of  any  other  association,  work,  not  for 
its  own  aggrandizement,  but  for  its  effect  upon  public  meas- 
ures. 

I  feel  that  it  is  a  great  pleasure  to  be  permitted  to  indulge  in 
this  exchange  of  feelings  and  expression  of  esteem.  I  do  most 
heartily  welcome  you  on  this  occasion,  and  hope  your  proceed- 
ings will  be  marked  with  that  degree  of  intellectual  enlighten- 
ment and  entertainment  which  has  always  marked  them.  I 
know  that  we  shall  all  receive  not  only  the  greatest  enlighten- 
ment and  instruction,  but  the  greatest  pleasure,  from  the  pro- 
ceedings of  this  Association.  I  thank  you  very  warmly,  gen- 
tlemen, for  having  selected  this  delightful  "Inn"  in  our  town 
for  your  place  of  meeting.  We  appreciate  it  most  profoundly 
and  deeply,  particularly  as  this  is  the  third  time  the  Associa- 
tion haft  done  Chattanooga  and  Lookout  Mountain  the  honor 
of  making  it  its  meeting-place,  an  honor,  I  believe,  that  has 
been  conferred  on  no  other  city.  I  therefore  not  only  thank 
yon,  but  welcome  you  most  heartily  to  our  most  hospitable  city. 
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The  President,  Mr.  Baxter,  then  read  the  annual  address. 
{See  Appendix.) 

The  Treasurer  then  made  his  report,  as  follows : 

Report  of  Treasurer. 

To  the  Bar  Association  of  Tennessee  : 

Amount  paid  over  to  me  by  former  Treasurer $      98  19 

Admission  Fees  and  Annual  Dues  collected 997  00 

Total $1,095  19 

Dinhurseraents 405  15 

Balance  on  hand $    690  04 

There  is  a  debt  of  $378.23  for  printing,  etc. 

Respectfully  submitted, 

CLAUDE  WALLER, 

Treamirer. 

J.  M.  Dickinson. — The  members  of  the  Central  Council  wish 
to  bring  to  the  attention  of  the  Association  its  financial  con- 
dition. As  you  will  observe  from  the  report  of  the  Treas- 
urer, we  are  in  better  condition  now  than  we  were  a  year  ago. 
Nevertheless,  the  matter  needs  some  attention,  thought,  and 
action  on  the  part  of  the  Association.  The  Central  Council 
have  thought  it  was  proper  to  bring  this  matter  to  the  atten- 
tion of  the  Association,  so  that  we  may  get  all  debts  paid,  and 
not  struggle  along,  from  year  to  year,  with  a  small  indebted- 
ness. We  have  ample  assets  to  meet  this,  if  members  will  only 
pay  what  they  owe.  I  think  it  is  largely  through  thought- 
lessness that  members  do  not  pay  their  dues.  There  is  up- 
wards of  a  thousand  dollars  past  due  and  owing  to  the  Associa- 
tion from  different  members.  The  Treasurer  sends  out  notices, 
and  they  are  laid  aside  and  no  attention  paid  to  them.  Of 
course,  lawyers,  that  make  a  profession  of  making  other  peopU^ 
pay,  are  good  pay  themselves.  The  Central  ('ouiicil  requests 
the  members  of  the  Association  present,  who  may  be  in  ar- 
rears, to  settle  with  the  Treasurer  before  they  go.  They  also 
propose  this  resolution : 
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"  Resolved,  That  the  incoming  Central  Council  address  a  cir- 
cular letter  to  members  owing  past  dues,  requesting  them  to  pay 
on  or  before  the  first  of  October,  1893,  what  they  owe,  and  that 
those  failing  to  pay  by  the  time  stated,  be  stricken  from  the  roll 
of  membership/' 

We  have  a  provision  authorizing  the  President  to  strike 
noiembers  from  the  roll  when  they  fail  to  pay  their  annual  dues. 
There  are  a  number  of  excellent  and  active  members  who  take 
a  hearty  interest  in  the  Association,  who,  through  thoughtless- 
neps,  have  failed  to  pay  their  dues,  and,  therefore,  it  is  not  ad- 
visable to  enforce  that  provision.  The  Association  is  some- 
what in  debt,  and  we  have  ample  assets  to  meet  this  owing  us 
by  members.  We  have  enough  to  clear  off  this  debt  and  leave 
the  Association  in  good  condition.  The  Central  Council  have 
considered  the  financial  condition  of  the  Association,  and  now 
propose  this  resolution. 

It  was  moved  that  the  resolution  be  adopted. 

Motion  carried,  and  the  resolution  adopted. 

The  Central  Council  then  recommended  the  following  for 
membership  in  the  Association :  H.  M.  Doak,  Mat.  W.  Allen, 
J.  M.  Wilcox,  Jr.,  Firman  Smith,  A.  M.  Tillman,  Nashville; 
C.  J.  Moody,  Wm.  B.  Bates,  Thos.  R.  Myers,  Ernest  B.  Cooper, 
Shelby ville ;  Robert  Pritchard,  J.  B.  Ledger,  W.  H.  Boyle,  R. 
B.  Cooke,  J.  W.  Elder,  Jr.,  Wm.  H.  Russell,  J.  H.  Barr,  and 
J.  B.  Whitehead,  Chattanooga;  Jno.  W.  Yoe,  Samuel  G. 
Shields,  M.  E.  Buckley,  Knoxville ;  J.  H.  Early,  South  Pitts- 
burg; Milton  P.  Jarnigan,  Mossy  Creek. 

No  objection  being  made,  they  were  declared  members  of  the 
Association. 

The  President. — The  next  thing  in  order  is  a  paper  by 
Chancellor  Gibson,  on  "Reforms  Needed  in  our  Chancery 
Practice." 

H.  R.  Gibson, — Mr.  President  and  Gentlemen :  It  will  be 
seen  from  the  programme  that  my  name  appears  twice,  which 
makes  me  feel  as  though  I  was  occupying  a  position  of  rather 
too  much  conspicuousness.  I  wish  to  say,  by  way  of  explana- 
tion, that  I  was  requested  by  the  President  to  prepare  a  short 
article  to  be  read  before  the  Association.  That  will  account 
for  the  paper  I  am  now  about  to  read.    In  consequence  of  the 
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absence  of  the  Chairman  of  the  Committee  on  Legal  Education 
and  Admission  to  the  Bar,  I  was  called  upon  by  the  Executive 
Council  to  take  his  place,  being  second  on  that  committee,  and 
that  accounts  for  my  second  appearance  on  the  programme, 
both  of  which,  I  assure  you,  was  wholly  unsought  on  my  part, 
and  unexpected.  Still,  I  felt  it  my  duty  to  respond  to  both 
calls.  The  paper  now  to  be  read  is  entitled  "Reforms  Needed 
in  our  Chancery  Practice."     {See  Appendix.) 

The  Prbsidbnt. — My  object  in%  soliciting  particular  members 
of  the  Association  to  the  preparation  and  reading  of  these  short 
papers  was  to  invite  and  provoke  discussion  as  to  the  merits, 
etc.,  as  they  occur  to  them  at  the  moment.  We  would  be  glad 
to  hear  any  gentleman  on  any  thought  that  may  be  suggested 
by  the  paper  read  by  Chancellor  Gibson. 

W.  B.  Swaney, — I  believe  that  the  paper  of  Chancellor  Gibson 
is  entitled  to  more  than  a  passing  notice.  I  have  had  some  ex- 
perience with  one  suggestion  and  one  statute  referred  to,  hav- 
ing investigated  it  at  a  recent  term  of  our  Chancery  Court.  I 
appreciate  the  necessity  for  some  action.  I  believe  there  is  a 
way  of  getting  around  §  5112  (M.  &  V.),  which  provides  when 
a  bill  may  be  taken  for  confessed.  One  of  these  provisions  is 
that  a  bill  may  be  taken  for  confessed  when  a  plea  or  demurrer 
having  been  overruled,  and  the  defendant  ordered  to  answer 
the  bill,  he  fails  to  do  so  upon  a  rule  given.  "Well,  I  had  a 
case  of  that  kind  where  I  sued  on  a  plain  note  of  hand.  The 
party  came  in  and  tiled  a  frivolous  demurrer,  which  was  over- 
ruled. I  was  aware  of  the  opinion  expressed  by  Chancellor  Gib- 
son, that  you  are  not  entitled  to  a  final  decree  on  that  until  the 
next  term  of  court.  I  was  confronted  by  that  statute.  I  did 
not  move  to  set  for  hearing.  I  waited  until  the  regular  call  of 
the  docket,  and,  when  it  was  called,  I  announced  ready  for  trial. 
The  defendant  had  not  answered.  I  had  taken  a  pro  covfessOj 
the  rule  day  being  past.  The  gentleman  representing  the  de- 
fendant says,  "  Here  is  a  statute  saying  you  are  not  entitled  to  a 
judgment  on  a  pro  covfesso'^  I  took  the  position,  after  investi- 
gating it,  that  there  is  a  difference  between  setting  a  case  for 
hearing  upon  a  pro  covfesso  and  trying  a  case  after  you  have  a 
pro  confesso.    I  made  the  point  that  the  case  had  been  announced 
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ready  for  trial,  and  that  the  defendant  had  to  show  cause  why 
I  was  not  entitled  to  a  hearing. 

The  question  was  brought  before  the  last  Legislature,  and  an 
effort  was  made  to  have  this  remedied.  There  was  a  bill,  I  be- 
lieve, passed  by  the  Senate  and  submitted  to  the  House,  but 
was  not  ratified  by  the  House.  No  court,  at  that  time,  had 
considered  that  statute.  Our  Supreme  Court  has  never  consid- 
ered the  rule,  as  insisted  by  Chancellor  Gibson.  What  has 
been  the  practice  of  the  courts?  I  do  not  believe,  until  the 
last  year  or  two,  that  I  ever  heard  of  the  statute,  and  I  believe 
now,  even  if  it  was  brought  up,  the  courts  would  use  every 
effort  in  the  world  to  get  around  it. 

There  is  another  reform  which  I  think  is  needed,  and  that  is 
in  reference  to  taking  proof — what  is  known  as  the  four  months 
rule — both  parties  being  required  to  take  their  proof  in  advance. 
I  think  that  should  be  amended,  and  that  the  defendant 
should  not  be  required  to  take  proof,  unless  the  burden  is  upon 
him,  until  after  the  complainant  has  made  his  proof.  Under 
the  present  rule,  the  complainant  waits  until  the  last  day  of  the 
four  months,  and  begins  to  take  his  proof.  The  court  is  called 
before  the  defendant  has  had  time  to  take  his  proof.  That  rule 
should  be  changed,  I  think,  so  as  to  require  the  complainant  to 
take  his  proof  in  chief  within  less  than  four  months,  say  two 
or  three  months,  upon  all  questions  where  the  burden  of  proof 
is  upon  the  complainant.  In  certain  defenses,  such  as  innocent 
purchaser,  the  burden  is  on  the  defendant.  In  such  cases,  the 
defendant  should  be  required  to  take  his  proof  within  three 
months.  It  should  be  limited  to  two  months,  or  one  month. 
Let  that  be  the  case  in  all  courts  requiring  simple  petition  and 
answer.  Let  the  petition  set  out  the  facts  of  complainant's 
case  as  he  wishes  it,  and  the  defenses  be  set  up  in  answer  as 
near  as  you  can.  I  think  this  simplifies  this  method  of  plead- 
ing, and  that  is  the  only  successful  way.  Let  all  these  techni- 
cal defenses  be  set  up  in  the  answer  and  petition. 

I  also  think  it  is  about  time  that  some  changes  should  be 
made  in  our  chancery  practice,  though  in  the  country  it  may 
not  be  needed  as  much  as  it  is  where  we  have  the  Chancery 
Court  in  session  for  a  longtime.  The  chancellors  adopt  rules 
in  reference  to  tlie  return  of  original  process;  and  I  believe,  on 
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examination,  that  the  chancellors  have  power  to  make  rules  for 
their  practice  in  each  chancery  division,  so  as  to  require  all 
original  process  to  be  returned  for  filing  more  than  twenty  days 
before  the  succeeding  rule  day,  and  so  as  to  require  original 
process  to  be  returnable  to  that  rule  day,  if  filed  within  the 
twenty  days,  and  returnable  to  the  next  rule  day  if  not  so  filed. 

John  M.  GaiU. — In  order  that  we  may  reap  practical  fruits 
from  a  paper  so  well  prepared  as  Judge  Gibson's,  I  think  it 
should  be  referred  to  some  appropriate  committee  to  consider 
whether  or  not  his  suggestions,  all  or  in  part,  should  not  be 
made  the  subject  of  some  eftbrt  to  have  them  enacted  into  a 
law.  I  move  that  it  be  referred  to  the  Committee  on  Judicial 
Aministration  and  Remedial  Procedure. 

Motion  seconded,  and  carried  unanimously. 

S.  A,  Champion. — Mr.  President:  It  is  a  little  early  to  ad- 
journ, and  I  want  at  this  point  to  refer  to  a  particular  statute. 
I  allude  to  the  statute  passed  in  1877,  in  reference  to  foreign 
corporations,  and  amended  in  1891.  At  this  time  it  is  a  very 
vital  subject.  The  Supreme  Court  has  passed  upon  certain 
parts  of  it,  and  has  given  two  decisions — one  at  Xashville,  in 
which  they  held  that  foreign  insurance  companies  come  w^ithin 
the  provisions  of  the  act  of  1891,  and  another  at  Jackson,  in 
which  it  has  held  that  a  foreign  corporation  could  not  enforce 
a  contract  made  after  this  act  went  into  effect,  and  before  it 
had  complied  with  it.  In  this  case,  the  foreign  corporation  had 
furnished  a  certain  amount  of  lumber,  and  undertook  to  en- 
force its  lien,  and  the  court  repelled  him,  upon  the  ground  that 
he  had  failed  to  comply  with  the  act,  at  least  so  far  as  that  he 
had  furnished  the  lumber  before  compliance  with  the  act.  The 
vital  question  presented  by  this  law  is  whether  a  foreign  corpo- 
ration becomes  domesticated  by  filing  with  the  Secretary  of 
State,  as  required  by  this  statute,  and  subjects  itself  to  an  ad 
valorem  tax.  This  is  one  of  the  questions,  as  every  practitioner 
knows,  that  our  clients  are  very  much  exercised  about. 

Another  question  is  as  to  what  rights  foreign  corporations 
have  to-day  absolutely,  and  whether  this  act  was  intended  to 
interfere  with  their  business.  It  seems  to  me,  if  we  can  throw 
any  light  upon  this  subject,  we  should  do  so.  Some  companies 
are  withdrawing  from  the  State  because  they  are  required  to 
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comply  with  it.  The  matter  may,  I  think  not  improperly,  be 
discussed  and  considered  by  this  body.  After  duly  considering 
the  matter,  I  move,  if  it  would  be  in  order,  that  a  committee  of 
five  be  appointed  to  consider  and  report  what  effect  this  act 
would  have  upon  foreign  corporations,  with  directions  to  report 
to-morrow:  I  make  this  motion  as  there  are  members  present 
who  may  not  have  thought  about  the  matter  very  much,  and, 
consequently,  have  not  reached  any  definite  conclusion  about 
it.  Foreign  corporations  are  withdrawing.  I  think,  perhaps, 
they  are  unnecessarily  frightened.  There  is,  however,  some 
diversity  of  opinion  as  to  this  act.  I  therefore  move  that  a 
committee  of  five  be  appointed  to  consider  and  report  to-mor- 
row the  effect  of  this  act  upon  foreign  corporations. 

A  Member, — I  desire  to  ask  if  you  have  noticed  that  there  is 
a  paper  on  this  subject  to-morrow? 

S.  A.  Cham'pion. — Of  course  I  cannot  know  in  advance.  This 
report  need  not  be  considered  until  after  that  paper  is  read. 
Mr.  President,  I  would  have  postponed  this  question  but  for 
the  fact  that  I  saw  this  paper  would  not  be  read  until  to-mor- 
row, and  members  of  the  bar  who  have  not  considered  it  could 
have  an  opportunity  in  the  meanwhile  to  do  so,  and,  if  it  does 
not  come  up  until  to-morrow,  the  report  of  this  committee 
need  not  be  considered  until  after  that  paper  is  read. 

A,  D.  Marks. — I  suggest  that  Mr.  Watkins,  who  is  to  read 
this  paper,  will,  in  all  likelihood,  arrive  by  that  hour,  and  that 
the  programme  be  changed,  and  his  paper  read  this  afternoon, 
and  this  committee  be  appointed  and  the  paper  referred  to  the 
committee  to  make  report  in  accord  with  it.  I  think  it  would 
have  a  very  beneficial  effect  upon  the  interests  that  have  been 
so  frightened  for  this  Association  to  discuss  this  matter,  but  I 
think  it  would  be  better  for  this  committee  to  have  this  paper 
before  them.  I  move  that  if  Mr.  Watkins  is  here  the  paper  be 
read  now. 

A  Member. — I  would  suggest  that  we  ought  to  devote  some 
little  time  to  this,  and  if  the  Association  should  think  the  arti- 
cle in  question  was  well  timed,  they  should  discuss  it  with  some 
consideration.  For  myself,  1  want  to  say  a  few  words  about 
that  article  at  the  proper  time. 

A.  D.  Marks. — I  move  that  the  paper  of  Mr.  Watkins  be 
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read  this  afternoon,  and  then  referred  to  a  committee  of  five,  to 
report  on  to-morrow. 

S.  A.  Champion. — I  would  so  modify  the  resolution  that  they 
consider  his  paper  in  connection  with  the  subject.  I  see  no 
objection  to  passing  a  resolution  appointing  a  committee  when- 
ever it  is  necessary,  and,  of  course,  that  paper  would  be  consid- 
ered by  the  committee.  As  I  said  at  the  beginning,  the  report 
of  the  committee  could  be  postponed  until  after  the  paper  is 
read,  and  that  would  give  an  opportunity  to  have  it  properly 
considered,  because  this  is  a  matter  of  vital  importance. 

Thb  Prbsidbnt. — It  is  moved  that  the  programme  be  so 
changed  that  Mr.  Watkins'  paper  be  read  this  afternoon,  and 
after  reading  it,  then  to  be  referred,  together  with  the  whole 
subject,  to  a  committee  of  five  to  be  appointed,  and  they  to  re- 
port to-morrow  morning. 

C.  F.  Vance, — I  am  opposed  to  making  a  report  at  this  ses- 
sion or  meeting.  I  do  not  think — do  not  believe  in  extempora- 
neous reports;  it  would  have  such  a  serious  effect  upon  the 
business  of  the  country.  We  have  no  means  of  investigation 
here.  "We  have  to  take  our  first  thoughts  or  opinions,  without 
means  of  investigation.  It  may  be  that  the  recommendation 
of  the  adoption  of  the  report  of  the  committee  by  this  Associa- 
tion may  have  a  very  serious  effect  upon  the  business  of  the 
country.  Of  course  the  investigation  would  result  in  good,  but 
I  cannot  see  how  it  would  result  in  any  thing  that  would  be 
beneficial  to  the  country  now.  Every  lawyer  has  his  own  pe- 
culiar notions  upon  that  subject.  Some  of  us  have  not  inves- 
tigated it  at  all,  and  I  would  dislike  to  give  my  assent  and  rati- 
fication to  a  matter  I  had  not  investigated,  and  therefore  I  am 
opposed  to  appointing  any  committee  for  that  purpose  at  this 
meeting. 

H.  H.  Lurlon, — The  question  as  to  whether  or  not  the  Bar 
Association  could  entertain  an  opinion  as  to  the  effect  of  the 
act  of  1891  upon  foreign  corporations  is  foreign  to  the  consid- 
eration of  the  resolution  of  Mr.  Champion.  When  that  com- 
mittee shall  report,  it  may  embody  a  resolution,  or  it  may  ex- 
press an  opinion  ;  and  then  the  question  as  to  whether  it  is 
proper  or  best  to  adopt  that  opinion  would  then  arise,  but  not 
without  that  report,  because  any  expression  or  discussion  of 
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what  is  meant  by  the  act  of  1891,  in  so  far  as  it  undertakes  to 
deal  with  the  subject  of  foreign  corporations,  is  a  question  of 
very  wide  interest.  I  imagine  nearly  every  lawyer  here  to-day 
has  been  called  on  to  express  an  opinion  on  it.  You  know  it 
has  aftected  large  business  interests.  If  the  report  of  the  com- 
mittee shall  result  in  nothing  more  than  a  consideration  of  this 
question,  it  seems  to  me  it  should  be  made.  There  is  a  paper 
upon  the  programme  upon  that  subject.  I  agree  that  perhaps 
the  report  of  the  committee  ought  not  to  be  made  until  that 
paper  is  read,  to  get  the  benefit  of  any  light  that  paper  throws 
upon  it ;  but  let  us  also  have  the  light  the  committee  can  shed 
upon  it.  I  do  not  know  of  any  question  that  more  deeply  con- 
cerns the  material  interests  of  the  state  than  that.  I  do  not 
know  of  any  question  that  would  more  deeply  interest  the  law- 
yer, in  view  of  interesting  questions  on  corporation  law  under 
that  act  of  1891.  Let  this  resolution  be  adopted ;  let  the  matter 
go  to  the  committee,  let  them  make  their  report,  and  let  us  have 
that  very  interesting  discussion,  along  with  the  paper  that  is  to 
be  read,  and  then  the  question  as  to  whether  we  are  to  express 
an  opinion  will  be  open  for  discussion  along  with  the  other. 

W.  L.  Granbery, — It  has  been  suggested  that  this  paper  be 
read  at  the  afternoon  session.  I  move  that  the  appointment  of 
tliat  committee  be  postponed  until  after  the  discussion  of  that 
paper.  I  think  the  Chairman  can  better  appoint  the  committee 
after  the  discussion,  and  let  the  committee  report  to-morrow. 
If  discussion  is  to  come  after  the  report,  the  committee  can  be 
just  as  well  appointed  after  the  reading  of  the  paper  as  it  can 
be  now. 

Wni,  Bouse. — I  object  to  that  much  of  Mr.  Granbery's  sug- 
gestion. I  think  we  ought  to  have  that  report  of  the  commit- 
tee. We  are  going  to  have  this  paper  read.  It  is  on  the  pro- 
gramme, and  is  a  very  vital  question,  one  we  are  all  interested 
in,  and  whatever  objection  there  may  be  to  the  expression  of 
any  opinion,  this  matter  can  be  reserved  for  the  Association 
when  we  have  had  a  full  discussion.  It  seems  to  me  the  dis- 
cussion ought  to  follow  the  reading  of  the  paper  and  the  report 
of  the  committee.  I  do  not  think  we  could  cut  it  in  two  by 
having  a  discussion  after  the  reading  of  this  paper,  and  after 
this  report  of  the  cornmittce. 
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W.  L.  Granbery. — My  motion  only  goes  to  this  extent:  That 
t"he  appointment  of  the  committee  shall  be  postponed  until  after 
tlie  reading  of  Mr.  Watkins'  paper. 

The  Prbsident. — Those  in  favor  of  the  motion  signify  it  by 
-saying  aye. 

Motion  adopted. 

The  President. — I  will  announce  the  committee  at  the  after- 
noon session. 

On  motion,  the  Association  adjourned  until  8  o'clock  p.m. 


AFTERNOON  SESSION, 

The  Association  was  called  to  order  at  3  o'clock  by  the  Pres- 
ident. 

The  President. — The  next  thing  in  order  is  a  paper  by  John 
II.  Watkins,  of  Memphis,  on  the  programme  for  to-morrow,  in 
reference  to  foreign  corporations  doing  business  in  this  State. 

John  H.  Watkins, — Mr.  President:  Mr.  Chief  Justice  Mar- 
shall, in  the  great  case  of  Dartmouth  College  v.  Woodward,  4 
"Wheatou,  has  defined  a  corporation  as  "An  artificial  being,  in- 
visible, intangible,  existing  only  in  contemplation  of  law."  I 
do  not  know  what  were  the  characteristics  of  the  genus  corpo- 
ration in  the  time  of  Chief  Justice  Marshall,  but  I  conceive  if 
Mr.  Marshall  had  been  among  us  during  the  last  two  months 
his  definition  of  a  corporation  would  have  been  diftererit;  for, 
while  they  may  not  have  been  seen,  certainly  they  have  made 
themselves  heard  in  a  most  vigorous  and  lively  manner.  It  is 
in  view  of  the  recent  and  important  interest  that  has  been 
taken  in  the  statutes  prescribing  the  terms  and  conditions  un- 
der which  corporations  created  by  other  states  or  countries  may 
carry  on  business  in  this  State,  and  in  view  of  some  recent  de- 
cisions of  our  Supreme  Court  concerning  this  subject,  that  I 
have  chosen  for  my  subject  the  "  Status  of  Foreign  Corporations 
Doing  Business  in  Tennessee."     {See  Appendix.) 
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The  President. — I  understood  the  Association  to  direct  that 
the  discussion  upon  that  paper  should  await  the  report  of  the 
committee  to-morrow.  If  there  is  any  discussion  desired  on 
any  other  part  of  the  paper  it  is  in  order. 

S.  A,  Champion, — I  want  to  move  that  that  paper  be  referred 
to  the  committee  appointed  to  report  to-morrow. 

John  H.  Savage, — The  reading  of  that  report  reminds  me  of 
.the  act  of  1877,  which  was  the  work  of  Somerville  Key  and 
your  humble  servant.    If  the  facts  will  illustrate  this,  I  will  state 
them  to  these  gentlemen.     I  will  make  a  report — give  you  a 
history  of  that  act,  how  it  came  to  be  enacted.     South  Pitts- 
burg made  that  law.     It  was  made  at  the  importunity  and  re- 
quest of  James  Bowron  and  his  partners,  then  locating  South 
Pittsburg.     Key  represented  South  Pittsburg.     At  any  rate, 
he  represented  Hamilton  County,  and  I  am  inclined  to  think 
his  jurisdiction  extended  to  that  county  from  over  there.     At 
any  rate,  I  considered  him  as  representing  this  section  of  coun- 
try.    Mr.  Bowron  came  before  the  committee  and  made  this 
statement  of  facts :  That,  as  the  agent  of  an  English  corpora- 
tion, they  had  bought  largely  of  the  lands  up  here.     I  think  he 
represented  that  they  had  bought  perhaps  a  hundred  thousand 
acres,  a  very  large  quantity  of  land  in  these  mountains  here,  and 
that  they  were  capitalists,  and  expected  to  spend  a  million  or 
two  of  money  in  locating  this  South  Pittsburg,  and  that  he,  as 
trustee  for  the  property,  was  holding  it  in  trust  for  the  English 
corporation — a  rich   English   corporation — who  wanted   some 
sort  of  legislation,  is  my  recollection,  to  protect  themselves;  or 
what  he  wanted  was  a  regulation  that  would  authorize  them  to 
control  it,  and  have  a  kind  of  police  power  over  it — something 
of  that  kind.     Of  course,  my  memory  at  this  time  is  not  perfect 
on  all  the  details.     I  think  Mr.  Key  at  the  start  was  opposed 
to  giving  Mr.   Bowron  any  thing   like   the  relief  he  sought, 
but  I  remember  saying  to  him  substantially  this :  You  are  do- 
ing indirectly  what  the  law  would  allow  them  to  do  directly. 
In  other  words,  a  foreign  corporation  cannot  hold  this,  but  you 
admit  that  you  are  holding  it  for  them — this  very  money  and 
property.     I  think  the  best  way  to  do  that  is  this.     Here  is  a 
law  allowing  a  foreigner  to  hold  property,  and  under  that  law 
you  have  a  good  title  to  this  property.     You  are  an  English- 
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man.  If  that  law  was  not  in  force,  I  would  not  allow  an  En- 
glishman to  put  his  foot  on  this  land,  because  I  am  in  favor  of 
us  owning  our  own  land,  marrying  our  own  women,  and  rais- 
ing our  own  children,  without  regard  to  England.  (Laughter.) 
I  think  it  is  better  for  the  people  and  the  State  to  allow  you  to 
do  directly  what  you  are  doing  indirectly,  and  therefore  we  will 
pass  a  law  giving  this  English  corporation  direct  control  and 
power  over  its  own  property,  and  let  you  go  out  as  trustee. 

That  is  the  substance  of  it.  I  think  I  did  most  of  the  writ- 
ing. At  any  rate,  his  brain  and  mine  did  the  work.  It  was 
our  hands  and  our  wills,  and  by  our  consent,  that  allowed  Mr. 
Bowron  and  the  English  corporation  to  have  this  power.  It 
was  made  especially  in  the  interest  of  South  Pittsburg,  but,  of 
course,  we  had  to  make  it  general.  That  is  substantially  the 
history  of  the  act  of  1877. 

J.  M.  Dickinson. — I  have  heard  that  called  the  Rugby  act. 
Is  that  it? 

J.  H,  Savage. — No,  sir ;  I  had  nothing  to  do  with  the  Rugby 
act.  I  knew  very  well  Bowron  and  his  friends  were  very  im- 
prudent. The  act  had  been  passed  away  before  my  time,  I 
reckon.  I  reckon  they  heard  of  the  act  giving  foreigners  a 
right  to  hold  land.  At  any  rate,  that  was  on  the  statute  book, 
and  we  passed  this  act  of  1877,  and  let  them  do  directly  what 
this  law  was  letting  them  do  indirectly.  Somerville  Key  and 
myself  passed  the  act. 

A  Member. — I  move  that  the  paper  of  Mr.  Watkins  be  re- 
ferred to  the  committee  to  be  appointed. 

Motion  seconded  and  carried. 

The  President. — I  will  appoint  on  that  committee  Mr.  S.  A. 
Champion,  Mr.  Wm.  House,  Judge  Vance,  Col.  Henderson,  and 
Mr.  Wiltse.  The  next  matter  in  order  is  the  report  of  the 
Committee  on  Judicial  Administration  and  Remedial  Procedure, 
J.  C.  Bradford,  Chairman. 

J.  C.  Bradford. — I  suppose,  like  all  the  chairmen  of  this  com- 
mittee who  have  preceded  me,  I  may  state  that  it  has  not  been 
practicable  to  have  a  conference  with  all  the  other  members  of 
the  committee.  I  have,  therefore,  done  the  best  I  could  with- 
out the  benefit  of  consultation  with  them.  I  have  prepared 
the  following  report : 
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Report  of  Committee  on  Judicial  Administration  and  Reme- 
dial Procedure. 

It  is  not  to  be  denied  that  many  reforms  in  the  means  and 
methods  of  judicial  administration  are  mach  needed,  and  they 
suggest  themselves  daily  to  the  thoughtful  and  intelligent  mem- 
bers of  the  bar  and  bench.  There  has  not,  therefore,  been 
wanting  to  the  committee  a  wealth  of  material  for  its  report; 
but  the  practical  diflBculty  of  securing  the  most  obvious  meas- 
ures of  relief  is  what  has  given  them  pause. 

The  reception  heretofore  given  by  the  General  Assembly  to 
recommendations  emanating  from  this  Association  has  not  been 
encouraging. 

This,  however,  is  to  be  accounted  among  the  least  of  the  ob- 
stacles to  be  encountered  in  any  thorough  effort  to  bring  about 
reforms,  even  in  subjects  falling  within  the  domain  of  this  com- 
mittee, or  in  matters  of  wider  scope  and  more  general  concern. 

Our  troubles  and  difficulties  are  fundamental;  they  are  the 
outgrowth  of  a  Constitution  that  was,  at  best,  poorly  constructed, 
and  is  now  an  anachronism,  and  wholly  unsuited  to  existing 
conditions. 

Before  Tennessee  can  secure  those  changes  in  her  civil  polity 
and  jurisprudence  that  the  growth  of  her  population  and  the 
development  and  expansion  of  her  material  resources  require, 
there  must  be  some  radical  changes  in  her  organic  law.  Mr. 
Jefterson  said  that  States  should  alter  their  Constitutions  ev- 
ery seven  years.  The  correctness  of  this  observation,  as  a  po- 
litical maxim,  may  well  be  doubted,  but  there  is  more  than  a 
germ  of  truth  in  it.  As  was  observed  by  Sir  Henry  Maine,  in 
progressive  States  there  is  always  a  gap  between  law  and  so- 
ciety ;  the  first  is  stationary,  and  the  latter  is  constantly  moving 
forward.  Without  changes  in  the  law,  the  gap  must  always  be 
widening.  Hence,  to  prevent  that  inevitable  appeal  to  the 
higher  law,  and  resort  to  the  violence  and  confusion  of  revolu- 
tion, there  must  be,  in  all  progressive,  civilized  States,  having 
written  Constitutions,  frequent  changes  in  the  organic  law. 

The  most  superficial  examination  of  our  judicial  machinery 
will  suffice  to  convince  any  one  that  many  of  the  crude  methods 
of  procedure   and   administration  now   in  existence  ought,  in 
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deference  to  the  intelligence  of  the  age  and  the  necessities  of 
tlie  people,  be  abolished  ;  but  it  is  equally  as  apparent  that  they 
are  so  riveted  on  us  by  the  Constitution,  that  they  cannot  be. 

The  County  Court  is  an  instance.  This  institution  is  a  gro- 
tesque mixture  of  legislative,  judicial,  and  ministerial  functions^ 
none  of  which  it  can,  or  ever  has,  intelligently  administered. 
It  has  long  been  condemned  by  the  judgment  of  every  intelli- 
gent citizen,  and,  if  its  existence  could  be  determined  at  the 
ballot-box,  it  would  be  quickly  swept  out  of  existence.  But  it 
is  a  constitutional  court,  and  it  must  be  endured  as  long  as  the 
present  Constitution  exists. 

Our  entire  judicial  system  needs  revision  and  reformation. 
There  is  no  reason  why  the  same  court  should*  not  exercise 
common  law  and  equity  jurisdiction.  There  is  nothing  incon- 
gruous in  this;  and  it  seems  to  one,  at  least,  of  this  committee 
(the  Chairman),  that  what  was  done  in  England  by  the  judica- 
ture act  of  1873  ought  to  be  done  in  Tennessee  without  fear  of 
consequences,  viz.:  the  administration  concurrently  of  law  and 
equity  in  every  civil  cause  or  matter,  the  abrogation  of  the  dis- 
tinction between  the  common  law  and  equity  mode  of  proced- 
ure, and  the  adoption  of  one  kind  of  action  for  all  judicial 
controversies. 

It  is  obvious,  however,  that  these  and  other  similar  reforms 
cannot  be  eftected  until  we  have  a  new  Constitution. 

Your  committee,  therefore,  suggests  as  the  first  and  most  es- 
sential step  in  the  direction  of  needed  changes  and  reforms  in 
judicial  administration  and  remedial  procedure,  a  new  Consti- 
tution. 

Such  amendments  of  our  jurisprudence  as  can  be  secured  at 
the  hands  of  the  Legislature  are  of  small  moment  when  com- 
pared with  those  great  reforms  that  are  obstructed  by  the  Con- 
Btitution.  But,  manacled  as  we  are  by  the  Constitution  of 
1870,  there  are  some  changes  \n  present  methods  that  can  be 
accomplished  by  the  General  Assembly. 

First. — The  present  mode  of  appointing  juries  for  the  Circuit 
Courts  is  a  constant  reproach.  Like  every  thing  done  by  the 
County  Court,  it  is  tainted  by  incompetence,  and  often  by  cor- 
ruption. In  selecting  the  panels,  slight  attention  is  paid  to  the 
qualifications  of  the  men  chosen  on  them.     The  magistrates  of 
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each  district  select  the  members  of  the  panel  from  their  cr. 
districts,  and  they  are  approved  by  the  court  without  questkc 
Their  choice  is  too  frequently  determined  by  consideratiDi 
which  have  no  concern  for  the  proper  administration  of  justL-: 
Needy  dependents,  election  hustlers,  and  the  like,  are  g-eneraiij 
the  classes  from  which  selections  are  made.  Very  often  iLz 
easy  good  nature  and  complaisance  of  the  magistrate  yields  v 
the  solicitations  of  the  shiftless  incompetent,  who  prefers  ti-- 
juror's  per  diem  to  the  wages  of  honest  labor.  And  8oniet]m<:- 
(not  frequently,  it  is  to  be  hoped)  the  corrupt  litigant  procures 
the  appointment  of  a  friend,  who  is  expected  to  make  sure  that 
no  injury  befalls  him. 

The  committee  believes  the  system  to  be  ill  adapted  to  tlir 
selection  of  proper  juries,  and  subject  to  great  abuse,  and  that 
it  ought  to  be  abolished. 

To  devise  an  efficient  system  would  require  thought  and  con- 
fiideration,  and  a  comparison  of  the  methods  in  use  in  the  other 
States.  The  committee  has  not  had  the  time  or  the  means  of 
examining  the  statutes  of  other  States  to  any  considerable  ex- 
tent. They  have  discovered,  however,  that  the  plan  in  most 
general  use  is  the  jury  commission.  This  body  is  differently 
constituted  and  organized  in  different  States,  and  the  methods 
of  making  selections  of  jurors  vary. 

The  committee  favors  a  commission.  This  commission  might 
be  composed  of  three  members,  one  of  whom  may  be  the  clerk 
of  the  court  for  which  the  panel  is  to  be  selected ;  the  other 
the  clerk  and  master,  and  the  third  a  citizen,  appointed  by  the 
circuit  judge;  or,  if  it  is  preferred  that  the  commission  shall  be 
composed  wholly  of  private  citizens,  then  let  them  be  appointed 
by  the  circuit  judge.  In  either  case,  proper  men  will  in  nearly 
every  case  be  secured. 

Some  rules  ought  to  be  prescribed  governing  them  in  the 
performance  of  their  duties.  The  committee  suggests  that  as 
good  a  plan  as  any  would  be  to  place  in  a  box  or  hat  as  many  as 
one  hundred  names  of  men  qualified  to  act,  selected  as  equally 
as  may  be  from  the  several  districts,  and,  after  shaking  and 
mixing  thoroughly,  that  the  panel  be  drawn  by  a  blindfolded 
boy  of  tender  age. 

Second. — In  the  practice  in  the  Circuit  Courts  of  the  large 
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5o unties  the  appearance  term  occasions  unnecessary  delay. 
riie  appearance  term  should  he  abolished,  and  the  system  now 
in  use  in  many  of  the  Chancery  Courts  substituted.  The  ap- 
plication of  the  rules  of  chancery  practice  obtaining  in  some  of 
the  chancery  divisions,  allowing  issuance  and  service  of  process 
during  the  term,  to  the  practice  in  the  Circuit  Courts,  would 
be  attended  by  beneficiiail  results.  In  Shelby,  Davidson,  Knox, 
and  Hamilton  Counties  the  terms  of  the  Circuit  Courts  extend  * 
over  many  weeks.  In  Davidson  and  Shelby  they  sit  almost 
continuously.  In  these  counties  it  would  greatly  dispatch  the 
hearing  of  causes  if  process  could  be  made  returnable  during 
the  term  at  which  suit  was  brought,  and  the  parties  required  to 
file  their  pleadings. 

There  is  no  good  reason  why  the  pleadings  in  the  Circuit 
Courts  should  not  be  speedily  made  up,  and  causes  stand  for 
trial  at  the  first  term.  The  plaintiff  ought  to  be  required  to 
file  his  declaration  at  the  time  the  writ  of  summons  issues,  and 
a  copy  should  be  served  on  the  defendant;  the  latter  would 
then,  as  in  chancery  causes,  be  prepared  to  make  his  defense 
without  delay. 

If  such  rules  governed  the  practice  of  the  Circuit  Courts,  it 
would  be  easily  within  the  power  of  those  courts  to  quickly 
dispose  of  many  cases  where  the  defense  is  put  in  for  delay; 
and  even  litigated  cases  could  often  be  speedily  heard.  At 
least  a  term  would  be  saved,  which  is  a  good  deal. 

The  committee,  therefore,  recommends  such  legislation  as 
will  effect  the  changes  proposed  in  the  practice  of  the  Circuit 
Courts. 

Third. — The  rule  that  a  defendant  who  fails  to  sustain  his 
plea  in  abatement  is  cut  off  from  his  defenses  on  the  merits  is 
a  barbarous  relic  of  the  common  law,  and  is  not  in  accord  with 
the  liberal  spirit  of  our  present  system. 

Our  Code  abolishes  the  same  harsh  rule  with  respect  to  de- 
murrers, and  there  is  no  more  reason  for  its  perpetuation  in  the 
one  case  than  in  the  other. 

The  rule  is  one  of  common  law  pleading,  and  was  never 
supposed  to  have  any  place  in  equity  pleading,  until  it  was  so 
declared  by  our  Supreme  Court  in  Simpson  v.  Railway^  89 
Tenn.,  304. 

3 
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It  had  been  previously  held  by  the  court  (16  Lea,  365,  S*^ 
that  there  was  no  case  where  the  rule  had  ever  been  applied  i 
any  case  in  chancery.  The  injustice  and  absurdity  of  the  ruic. 
both  at  law  and  in  equity,  were  exposed  and  illustrated  in  i 
very  clear  and  forcible  manner  by  the  learned  judge  who  Jt- 
livered  the  opinion  in  that  case;  and,  with  deference  to  tL- 
present  court,  it  must  be  confessed  that  the  reversal  by  it  •! 
that  case  is  not  vindicated  with  its  usual  force  of  reasoning,  c 
by  authority.  , 

Having  become,  however,  by  the  decision  of  the  coart,  ac 
established  rule  of  pleading  in  equity,  as  well  as  at  law,  legisii-    | 
tion  is  necessary  to  rid  us  of  it. 

At  the  last  session  of  the  General  Assembly  an  act  abolish- 
ing the  rule  was  passed  by  the  Senate,  but  was  lost  in  tbt 
House. 

Fourth, — Measures  for  the  relief  of  the  Supreme  Court  were 
considered  by  the  Association  at  its  last  session,  and  the  effort 
was  made  to  have  a  bill  passed  by  the  General  Assembly  last 
winter  creating  an  intermediate  court  for  the  hearing  of  ap- 
peals from  the  Chancery  Courts.  This  measure  evoked  socL 
opposition  that  it  failed  of  passage. 

It  is  not  to  be  denied  that  some  of  the  objections  urged  to 
the  bill  were  sensible  and  well  taken.  It  is  useless  now  to  re- 
peat the  arguments  for  and  against  the  measure.  It  is  certain 
that  the  same  opposition  would  exist  if  another  effort  was  made 
to  pass  the  bill,  and  would  be,  as  then,  effective. 

Any  action  taken  in  the  direction  of  relieving  the  Supreme 
Court  must  have  the  unanimous  and  cordial  support  of  the  bar 
to  insure  success. 

The  problem  is  a  diflScult  one,  and  its  solution  requires  pa- 
tient and  careful  consideration  and  energetic  work. 

The  committee  has  had  under  consideration  the  plan  of  an 
intermediate  court  of  some  kind,  but  has  reached  the  conela- 
sion  that  it  would  not  be  adequate. 

An  intermediate  court,  to  which  appeals  and  writs  of  error 
would  lie  in  all  civil  causes,  would  soon  be  in  the  condition  of 
the  Supreme  Court.  Its  docket  would  become  congested,  and 
the  work  imposed  on  the  judges  would  be  greater  than  they 
could  perform  satisfactorily,  either  to  themselves  or  to  the  bar. 
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The  only  expedient  that  the  committee  has  deemed  it  advisable 
t.o  recommend  is  the  limiting  of  appeals.  It  is  pretty  generally 
SLgreed  that  there  is  no  constitutional  objection  to  this.  The 
main  difficulty  lies  in  securing  favorable  action  by  the  Legisla- 
ture. A  bill  Xvas  introduced  in  the  last  Qeneral  Assembly,  but 
it  was  barely  considered.  No  special  effort  was  made  to  secure 
its  passage,  and  it  was  therefore  easily  defeated. 

The  committee  deems  it  unnecessary  to  state  the  many  rea- 
sons why  our  Supreme  Court  should  be  relieved  of  the  trial  of 
cases  involving  insignificant  amounts.  They  will  readily  occur 
to  every  one. 

In  their  opinion,  if  no  appeal  or  writ  of  error  was  allowed  in 
cases  involving  less  than  three  hundred  dollars,  the  dockets  of 
the  courts  would  be  so  greatly  diminished  that  the  judges  could 
not  only  try  and  dispose  of  all  the  cases,  but  could  give  them 
the  consideration  necessary  for  a  satisfactory  decision.  Opin- 
ions could  be  written  in  all  the  more  important  cases,  and  de- 
livered only  after  careful  preparation. 

In  closing  this  report,  the  committee  begs  to  remind  this  As- 
sociation that  the  reforms  suggested,  and  others  that  are  needed, 
can  only  be  secured  by  persistent  effort.  Failure  should  not 
deter  or  discourage  us.  Bar  Associations  in  other  States  have 
been  the  means  of  accomplishing  great  reforms  in  their  juris- 
prudence, and  there  is  no  good  reason  why  this  Association 
should  not  enj#y  the  same  distinction. 

J.  C.  Bradford,  Chairman. 

Next  on  the  programme  is  a  paper,  "  Some  Objections  to  the 
Constitutional  Recognition  of  the  Grand  Divisions  of  the 
State,"  by  Mr.  Wiltse.     {See  jippendix.) 

W.  L.  Granbery  then  read  a  paper  on  "  Razor-back  Law- 
yers."    (See  Appendix.) 

On  motion  of  8.  A.  Champion,  the  Association  adjourned 
until  9  o'clock  to-morrow  morning. 
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SECOND   DAY. 


The  Afl8ociatiori  was  called  to  order  at  9:30  o'clock  by  the 
Vice-president,  Mr.  Henderson,  who  presided  on  account  of  ill- 
ness of  Mr.  Baxter. 

The  President. — The  committee,  as  I  am  informed,  to  whom 
was  referred  the  question  as  to  the  legal  condition  of  foreign 
corporations  in  this  State,  will  not  be  ready  with  the  formula- 
tion of  their  report  until  this  afternoon.  Therefore,  that  will 
be  passed  over  for  the  present,  and  we  will  proceed,  as  is  cui«- 
tomary,  with  th^  regular  call.  I  will  state  to  the  members 
that,  as  is  usual,  at  the  conclusion  of  each  paper  it  will  be  ic 
order  for  any  comments  or  discussion  on  it,  before  announcing 
the  disposition  of  it.  First  in  order,  is  the  report  of  the  Com- 
mittee on  Legal  Education  and  Admission  to  the  Bar,  by  H.  R. 
Gibson. 

H.  R,  Gibson, — ^I  wish  to  state  at  the  outset  that  I  have  not 
been  able  to  consult  every  member  of  this  committee  in  refer- 
ence to  this  report,  but  have  consulted  a  majority  of  them. 

lie  then  read  the  following  report : 

Report  of  Committee  on  Legal  Education  and  Admission 

TO  THE  Bar. 

It  is  safe  to  say  that  nowhere  is  there  such  a  state  as  absolute 
rest.  Every  thing  in  existence  is  either  developing  or  degen- 
erating. Transition  is  written  ifpon  every  creature,  every  so- 
ciety, every  state,  and  every  nation ;  and  that  transition  is  either 
towards  a  better  state  or  towards  a  worse.  There  is  no  stand- 
still. What  seems  so  is  stagnation  ;  and  stagnation  is  a  coma- 
tose condition  that  betokens  death. 

These  general  observations  are  as  true  of  the  so-called  pro- 
fessions as  of  any  thing  else.  The  medical,  theological,  and  peda- 
gogic professions  are  all  in  a  state  of  transition ;  are  all  improv- 
ing their  methods,  elevating  their  standards,  forming  higher 
'deals,  and  developing  a  nobler  order  of  men.   In  our  own  State 
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the  physicians  and  dentists  liave  procured  the  passage  of  laws 
creating  examining  boards,  and  providing  for  a  higher  standard 
of  education  in  those  two  professions.  The  medical  and  the 
dental  colleges  of  our  State  now,  as  a  rule,  require  three  annual 
courses  of  lectures  before  graduation.  In  most  of  the  religious 
denominations  a  long  and  laborious  course  of  study  is  a  prereq- 
uisite to  admission  to  the  ministry.  And  no  one  is  allowed  to 
teach  in  even  the  most  humble  of  our  free  schools,  unless  he 
has  passed  a  successful  examination  in  the  requisite  branches 
of  learning  to  be  taught.  The  teachers  of  our  State  have  long 
ago  organized  themselves  into  normal  schools  for  the  one  pur- 
pose of  increasing  their  efficijency. 

Now,  while  all  these  improvements  are  being  made  in  these 
professions,  it  may  be  profitable  for  us  to  consider  what  is  being 
done  to  elevate  the  standard  of  the  legal  profession.  We  do 
not  believe  that  it  will  be  seriously  contended  that  the  bar  of 
Tennessee  has  attained  that  height  of  excellency  where  perfec- 
tion has  planted  her  ne  plus  ultra.  On  the  contrary,  no  thought- 
ful lawyer,  who  has  the  welfare  and  honor  of  the  profession  at 
heart,  and  who  devoutly  worships  at  the  altars  of  justice,  and 
prays  for  the  promotion  of  public  morality,  can  well  help  ob- 
serving conduct  that  neither  does  credit  to  the  bar  nor  advances 
what  is  right.  It  may  be  that  we  are  raising  our  standard  of 
ethics,  and  that  -this  has  made  the  disparity  more  manifest. 
This,  we  hope,  is  in  part* true;  but  we  fear  it  does  not  account 
for  all. 

Right  may  be  our  polar  star,  but  selfishness  is  the  magnetic 
needle  by  which  that  star  is  generally  located.  In  the  struggle  for 
existence,  in  our  efforts  to  make  it  appear  that  we  are  the  fittest 
to  survive,  the  goblet  of  success  seemed  filled  with  such  exhili- 
rating  wine  that  too  often  we  engage  in  unseemly  contests,  and 
resort  to  questionable  methods  to  obtain  one  draught  of  its  con- 
tents, not  thinking  that  such  is  the  quality  of  the  wine  that  he 
who  drinks  thereof  unworthily,  in  the  estimation  of  all  truly 
honorable  men,  drinks  only  to  his  own  infamy.  ^ 

All  men  dread  the  frown  of  their  fellows,  and  herein  lies  the 
great  secret  of  reformation.  If  that  frown  is  freely  and  inevit- 
ably cast  upon  the  unworthy,  their  number  will  soon  begin  to 
decrease,  and  their  conduct  to  improve.    But,  as  long  as  *'every- 
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body's  bueiness  is  nobody's  business,"  so  \o\)g  will  the  improve- 
ment in  the  ethics  of  the  bar  be  slow,  if  there  be  any  improve- 
ment at  all. 

None  of  us  like  to  assume  responsibilities,  and  when  we  see 
an  unprofessional  act,  we  naturally  wait  for  some  one  else  to 
take  public  notice  of  it.  The  result  is,  no  notice  is  taken ;  the 
offense  goes  unpunished,  and  the  younger  members  of  the  bar, 
and  those  studying  for  admission,  begin  to  think  that  such  rep- 
rehensible acts  are  pardonable  in  a  lawyer.  In  short,  the  stu- 
dent and  the  young  lawyer  are  in  danger  of  believing  that  a 
lawyer  may  do  things  without  being  subject  to  censure,  which, 
if  done  by  any  other  person,  woul.d  be  deemed  dishonorable  or 
discourteous.  This  misapprehension  has,  no  doubt,  deflected 
the  footsteps  of  many  young  men,  who,  otherwise,  would  have 
avoided  many  acts  which  have  pained  their  best  friends  and 
besmirched  their  fame. 

The  ethics  of  the  profession  are  an  important  part  of  a  legal 
education,  and  a  thorough  understanding  of  these  ethics,  and 
an  honest  purpose  to  observe  them,  are  essential  to  au  honor- 
able and  successful  career  as  a  lawyer.  Of  little  avail  is  it,  how- 
over,  to  write  laws  and  rules  unless  penalties  are  attached  for 
their  violation,  and  these  penalties  vigorously  enforced.  This 
Association  should  assume  the  duty  of  elevating  the  ethical 
standard  of  the  profession,  as  well  for  our  own  reputation  as 
for  the  welfare  of  the  community  at  large. 

Not  only  is  the  ethical  tone  of  our  bar  lower  than  it  ought  to 
be,  but  the  legal  acquirements  necessary  to  pass  an  examination 
for  admission  are,  also,  too  low.  It  is  an  ill-considered  favor  to 
license  an  applicant  who  is  not  qualified  to  practice.  His  license 
only  tempts  him  to  display  his  ignorance  and  iuefliciency.  The 
people  who  have  business  in  the  courts  have  a  right  to  expect 
that  our  judges  and  chancellors  will  not  license  men  who  are 
not  qualified  to  properly  advise  all  litigants,  and  efficiently  at- 
tend to  their  business  in  the  courts;  and  when  a  litigant  has 
been  injured  by  the  ignorance  or  dishonest}^  of  a  licensee,  he 
has  a  just  right  of  complaint  against  the  judges  who  signed  the 
license  of  the  man  w4io  has  injured  him.  Judges  can  be  much 
better  engaged  than  in  giving  men  a  license  to  deceive,  mislead, 
and   injure   people  who  have  business  in   their  courts.     The 
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etandanls  of  ethics  and  legal  acquirements  should  both  be 
raised ;  aud  the  question  is,  IIovv  can  this  best  be  done? 

We  sngger^t  that  this  Association  begin  by  insisting  on  the 
judges  and  chancellors  of  this  State  discharging,  in  good  faith, 
their  duties  in  examining  applicants  for  admission  to  the  bar 
touching  iheir  h'gal  acquirements.  It  is  well  known  that,  in 
many  instances,  this  examination  is  a  mere  farce.  Indeed,  li- 
censes are  sometimes  signed  without  any  examination  at  all, 
and  the  character  of  the  applicant  is  sehlom  inquired  into,  not- 
withstanding the  statute  requires  "good  character"  as  well  as 
"  legal  acquirements." 

An  applicant  for  admission  to  the  bur  is»  a  suitor,  und  his  appli- 
cation is  in  the  nature  of  an  oral  |>e^;ition,  which,  if  written, 
would  be,  in  substance: 

"  To  any  two  Judges  or  Chancellors  of  the  State  of  Tennessee  : 

"Your  petitioner,  James  Kent,  respectfully  represents  to  your 
honors :  (1)  That  he  bus  attained  the  age  of  twenty-one  years, 
and  is  a  man  of  good  reputation  ;  and  he  produces  and  iiles 
heiewith  the  certificate  of  the  Count}'  Court  of  Hamilton 
County,  it  being  the  county  where  he  has  usually  resided,  certi- 
fying these  iacts.  (2)  Your  petitioner  has  acquired  a  sufficient 
knowledge  of  the  law  to  qualify  him  to  practice  in  the  different 
courts  of  the  State.  (3)  He  therefore  prays  j'our  Honors  to  ex- 
amine him  as  to  his  legal  acquirements,  and,  if  satisfied  of  his 
qualification  and  of  his  good  character,  to  grant  him  a  license 
to  practice  law  in  the  different  courts  of  the  State. 

"James  Kent." 

The  truth  of  this  petition  the  law  challenges,  and  requires  the 
petitioner  to  prove  all  of  its  material  allegations.  The  usual 
proof  of  age  and  character  is  the  certificate  of  the  County  Court 
of  the  county  where  the  applicant  has  usually  resided  ;  and  the 
proof  of  his  legal  acquirements  is  his  answers  tc^such  pertinent 
and  probing  questions  as  the  judges  may  propound  to  him  in 
order  to  determine  his  qualifications. 

But  the  certificate  of  the  County  Court  as  to  the  applicant's 
age  and  character  is  only  prima  facie  proof  of  these  facts.  This 
certificate  was  required  by  an  act  passed  in  1809,  and  was  re- 
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quired  because,  at  that  time,  applicants  for  licenses  were  gener- 
ally unknown  to  the  judges,  and  often  had  to  travel  many  miles 
to  find  judges  to  examine  them.  If,  however,  the  judges  have 
other  proof  that  the  applicant  has  attained  majority  and  is  of 
good  character,  they  may  dispense  with  this  certificate;  and,  on 
the  other  hand,  if  they  have  proof,  or  personal  knowledge,  that 
the  applicant  is  not  twenty-one,  or  is  not  of  good  character, 
they  may  and  should  disregard  the  certificate  of  the  County 
Court,  and  refuse  to  examine  the  upplicant. 

If  satisfied  (that  is,  satisfied  as  honorable  and  conscientious 
judges,  intent  upon  doing  justice  at  once  to  the  applicant  and 
to  the  people  of  the  State)  chat  the  applicant  is  twenty-one,  and 
of  good  moral  character,  the  judges  must  next  examine  the  ap- 
plicant touching  his  legal  acquirements.  The  law  and  con- 
science both  require  that  this  examination  should  be  sufficiently 
thorough  to  **  satisfy  "  the  judges  that  the  applicant  is  "  quali- 
fied." 

Judges  and  chancellors,  in  examining  an  applicant,  are  as 
much  bound  to  use  diligence  and  impartiality  as  when  examin- 
ing the  record  in  a  litigated  case  of  importance,  and  they  have  no 
more  right  to  license  an  applicant  on  insufficient  evidence  of 
his  qualification  than  they  have  to  grant  a  judgment  or  decree 
in  court  on  insufficient  evidence.  They  are  under  oath,  and 
discharging  official  and  judicial  duties  in  both  cases. 

Another  thing,  some  of  our  judges  devolve  the  duty  of  ex- 
amining applicants  upon  a  committee  of  lawyers,  and  act  upon 
the  report  of  this  committee.  With  all  due  respect  to  these 
judges,  we  are  of  opinion  that  this  practice  is  a  violation  of 
both  the  letter  and  the  spirit  of  the  law.  The  law  requires  the 
judges  to  examine  the  applicant,  and  tliey  have  no  more  right  to 
devolve  this  duty  on  a  committee  of  lawyers  than  they  have  to 
devolved  the  duty  of  deciding  a  lawsuit  on  a  like  committee. 
The  discharge  of  this  duty  of  ^personal  examination  is  a  trust, 
imposed  on  the  judges  because  they  are  judges.  Besides,  judges 
are  sworn  to  "  administer  justice  without  respect  to  persons," 
whereas  the  committee  is  not  sworn  at  all,  and  may  have  re- 
spect for  persons. 

We  see  no  objection  to  a  judge  appointing  a  committee  of 
lawyers  to  propound  the   questions  to   the  applicant,  in   the 
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judge's  preseuce,  in  order  to  test  the  applicant's  acquirements, 
and  to  insure  him  a  full  and  fair  opportunity  to  display  his 
qualifications;  but  we  insist  that  the  judge  should  do  the  judg- 
ing, and  shall  grant  or  refuse  the  license  according  to  his  own 
judgment;  and  that  the  applicant  shall,  in  any  event,  be  com- 
pelled to  make  out  his  ease. 

We  have  a  statute  allowing  the  faculties  of  law  schools  in 
this  State  to  grant  licenses  to  practice  law.  This  statute  is 
fundamentally  wrong — equally  as  wrong  as  would  be  a  statute 
giving  colleges  a  right  to  license  men  to  teach  in  any  school  or 
preach  in  any  church.  This  statute  allows  "any  law  school," 
whether  its  course  is  one  mouth  or  one  year,  whether  it  consid- 
ers the  age  or  moral  character  of  the  student  or  not,  to  license 
him  to  practice  law.  No  doubt  the  law  schools  will  say  that 
their  licensees  will  compare  favorably  with  those  licensed  by  the 
judges  and  the  chancellors. 

'  Tis  true,  '  tis  pity ; 
And  pity  *  tia,  '  tis  true. 

There  would  be  no  objection  to  a  law  making  the  diploma  of 
a  reputable  law  school  prima  facie  evidence  of  legal  acquire- 
ments, just  as  the  certificate  of  the  County  Court  is  prima  facie 
evidence  of  age  and  character;  but  beyond  this  the  statute 
should  not  go. 

One  of  the  first  duties  of  the  Bar  Association  should  be  to 
bring  the  proper  moral  influence  to  bear  upon  those  judges  and 
chancellors  who  are  in  the  habit  of  licensing  applicants  without 
the  requisite  examination  into  their  character  and  qualifications. 
If  the  standard  of  admission  to  the  bar  is  raised,  the  standard 
of  legal  education  will  be  proportionately  raised.  The  water 
will  never  rise  much  higher  than  the  dam  which  obstructs  it, 
or  the  banks  which  inclose  it.  As  long  as  the  dam  or  the 
bank  is  low,  so  long  will  the  water  be  shallow ;  and  as  long 
as  applicants  are  licensed  without  examinations  showing  quali- 
fications, so  long  will  the  bar  be  crowded  with  shallow  lawyers, 
however  deep  they  may  be  in  other  branches  of  learning,  and 
however  worthy  and  reputable  they  may  be  in  other  walks  of 
life. 

But  legal  education  and  admission  to  the  bar  involve  good 
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moral  character;  and  another  object  of  this  Association  should 
consequently  be  to  see  to  it  that  flagrant  professional  misconduct 
is  taken  cognizance  of  and  reprehended,  and,  when  proper, 
punished  by  disbarment  of  the  oftender.  By  no  agency  can 
profe:?3ional  ethics  be  so  well  enforced  as  by  a  Bar  Association. 
The  ways  and  means  of  so  doing,  it  is  not  appropriate  to  our 
assignment  to  specify  and  discuss;  but  we  will  say,  parenthet- 
ically, that  the  standard  of  legal  ethics  will  never  be  raised  un- 
til raised  by  the  bar,  and  that  as  long  as  sharp  practices  and  un- 
professional deportment  are  passed  without  official  censure,  and, 
in  appropriate  cases,  without  judicial  condemnation,  the  stand- 
ard of  legal  ethics  will  not  be  raised,  and  the  seat  within  the 
bar  will  not  be  considered  by  the  law  student  a  place  to  be 
sought  by  none  but  the  honest,  the  courteous,  and  the  learned. 
Surely  those  who  seek  to  minister  in  the  courts  of  justice  should 
be  taught  that  diligence,  courtesy,  and  good  faith  are  prerequi- 
sites, and  one  of  the  most  forcible  ways  of  impressing  this  les- 
son is  to  censure  or  expel  from  the  bar  those  who  violate  those 
laws  of  courtesy  and  good  faith  requisite  to  the  intercourse  of 
good  men,  and,  in  members  of  the  bar,  an  indispensable  condi- 
tion of  their  right  to  continue  in  the  courts  as  ministers  aiding 
in  the  administration  of  justice  and  the  enforcement  of  good 
faith.  Surely  none  should  be  more  courteous  than  those  who 
resent  discourtesy,  and  none  should  be  more  honest  than  those 
who  stigmatize  dishonesty,  and  none  should  be  more  true  than 
those  who  expose  bad  faith,  and  none  should  be  more  law-abid- 
ing than  tho^e  who  aid  in  the  prosecution  of  violations  of  the 
law.  The  law  of  the  twelve  tables  for  the  government  of  the 
patrician  class  should  be  the  only  law  needed  for  the  govern- 
ment of  lawyers:  **  Js  ordo  vitio  caretOy  caeteris  specimen  esto** 
(Let  this  order  be  free  from  faults,  and  an  example  to  all 
others). 

We  recommend,  therefore,  that  this  Assocfation  bring  a 
steady  pressure  upon  our  judges  and  chancellors  until  they  are 
force  1  up  to  the  line  of  duty  in  the  examination  of  applicants 
for  law  licenses,  and  in  dealing  with  departures  from  and  viola- 
tions of  the  ethics  of  the  bar;  and,  to  the  end  that  those  ethics 
be  better  understood,  we  recommend  that  a  committee  be  ap- 
pointed to  formulate  a  set  of  ethical  rules  for  the  government 

Digitized  by  VjOOQ IC 


Bar  Association  op  Tenxessbe.  35 

-of  the  bar  of  Tennessee,  such  conimittee  to  report  to  the  next 
annual  meeting  of  this  Association. 

Henry  R.  Gibson,  Chairman. 

The  President. — Discussion  of  that  paper  is  now  in  order. 

J,  li.  Ileiskell. — I  move  the  appointment  of  a  committee  of 
three  to  consider  what  ought  to  be  done  with  the  report. 

J.  H.  Malone. — Mr.  President:  Beforewe  pass  from  that  re- 
.port,  I  wish  to  say  that  I  listened  to  it  wnth  a  very  great  deal  of 
pleasure.  I  never  knew  but  one  set  of  judges  to  carry  out  the 
view^  which  has  been  set  forth  with  so  much  clearness  and  pre- 
cision by  Chancellor  Gibson.  That  was  Judge  Harrigan,  aided 
by  his  brother  lawyers.  He  followed  the  couree  marked  out 
here  by  Judge  Gibson  to  the  very  letter.  His  position  was 
that  if  a  man  made  application  to  become  a  member  of  the  bar, 
that  was  part  of  the  judicial  procedure  in  his  court,  and  that  it 
was  just  as  much  necessary  for  him  to  hear  that  case,  together 
with  a  brother  judge,  to  determine  the  merits  of  it  as  if  it  was 
a  case  in  his  court.  He  invited  his  brother  judge,  and  they 
went  upon  the  bench  to  hear  the  case,  and,  I  tell  you,  a  man 
did  not  get  his  license  every  time  as  a  matter  of  course,  after 
they  had  heard  his  case.  The  members  of  the  bar  were  invited 
to  question  the  applicant,  and  he  was  put  upon  the  witness 
stand.  After  they  had  heard  all  the  case,  asked  as  many  ques- 
tions as  they  thought  proper,  they  retired  to  their  chambers,  and 
came  back  and  announced  their  opinion,  and  it  went  down  on 
the  minutes  of  the  court.  Since  that  time,  we  have  had  the 
practice  of  referring  applicants  to  members  of  the  bar  for  exam- 
ination. They  have  referred  them  to  me  several  times,  but  I 
said  I  will  not  have  it.  It  is  customary  that  they  go  out  and 
ask  the  applicant  a  few  questions.  This  is  not  a  duty  resting 
upon  the  lawyer,  and  is  no  part  of  his  business,  and  it  is  not 
right  in  practice.  There  is  another  thing  I  wish  to  mention, 
that  I  did  not  catch  as  being  in  that  report.  I  consider  that 
the  custom,  as  permitted  by  our  Legislature  and  statute  books, 
of  permitting  a  man  to  practice  before  a  magistrate  is  wrong. 
I  do  not  mean  to  say  that  they  interfere  with  the  bar  of  the 
State  of  Tennessee,  but  I  wish  to  say  that  it  is  a  disgrace  to  the 
State  of  Tennessee  to  have  these  men  practice  in  the  country. 
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They  get  a  certificate  of  good  character,  and,  in  two  or  three 
mouths,  blossom  into  lawyers.     It  is  a  most  disgraceful  state 
of  aftairs,  and,  instead  of  justice  being  administered,  injustice  is 
administered  by  these  men,  who  call  themselves  lawjj^ers  or  pre- 
tejid  to  be  lawyers.     The  law,  as  I  understand  it,  is  made  to 
protect  those  who  are  not  able  to  protect  themselves.     So  far 
as  that  is  concerned,  the  gentlemen  who  are  here  to-day,  and 
men   who  have   ability  and  understanding,  can   take  care   of 
themselves,  but  w^hat  the  law  is  to  take  care  of,  and  ought  to 
take  care  of  when  it  licenses  men,  is  the  poor,  the  lowh',  and 
the  ignorant,  such  as  we  have  in  our'towns  and  our  large  citie??. 
This   class  is  the   prey  of  the   sharks.     This   is  especially  so 
among  our  colored  population.     They  sue  out  cross- war  rants  of 
all  kinds  and  descriptions,  and  set  on  foot  all  kinds  of  litiga- 
tion, without  understanding  where  it  is  going,  and  not  only  at 
great  cost  to  the  State  because  of  this,  but  to  the  great  cost  of 
the   poor   and   ignorant   themselves.      I   did   not   understand 
whether  the  Chancellor  said  any  thing  about  that  in  his  report. 

H.  M.  Wiltse. — As  it  is,  they  give  them  a  right  to  practice 
before  the  County  Court,  which  is  wrong.  I  want  to  indorse 
that  report.  I  do  not  believe  we  will  ever  attain  to  any  degree 
of  excellency  without  that  is  indorsed  by  the  people. 

Xenophon  Wheeler. — I  desire  to  express  my  full  concurrence 
with  every  thing  the  chancellor  has  given  us  in  his  paper,  and 
at  the  same  time  to  express  my  dissent  from  the  mode  in  which 
he  proposed  to  remedy  part  of  the  evils  complaitied  of.  I  think 
he  is  right  in  requiring  judges  and  chancellors  to  do  their  duty, 
and  not  try  to  put  oft'  on  a  committee  of  lawyers  the  duty  which 
they  themselves  are  required  to  perform  and  ought  to  perform. 
In  a  great  many  cases  I  apprehend  the  reason  is  that  the  judge 
does  not  like  to  take  the  responsibility  of  refusing  to  grant  a 
license,  thinking,  doubtless,  th^t  he  will  lose  the  vote  of  that 
man,  and  perhaps  of  his  friends  as  well,  and  therefore  he  will 
shift  the  responsibility  of  refusing  to  license  him  upon  a  com- 
mittee of  lawyers.  He  knows  it  ought  not  to  be  given.  I  fully 
concur  in  what  the  chancellor  has  said  in  reference  to  this,  that 
it  ought  not  to  be,  but  it  is  being  done  every  day. 

Here,  at  the  last  term  of  the  Circuit  Court  in  this  town,  a 
man  of  notorious  character,  a  man  well  known  to  everybody 
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here  as  being  unfit  morally,  intellectually,  and  in  every  way, 
made  application  for  admission  to  the  bar,  and  the  judge,  in- 
stead of  coming  forward  and  saying, "I  will  not  give  you  a  cer- 
tificate because  you  are  an  incompetent  man,  and  will  be  a  dis- 
grace to  the  profession,"  shifted  the  burden  on  a  committee  of 
lawyers.  I  am  glad  to  say,  Mr.  President,  that  he  shifted  it  on 
a  good  committee,  of  which  I  was  one.  (Laughter  and  ap- 
plause.) I  may  as  well  say,  further,  that  the  gentleman  never 
applied  to  the  committee  to  be  examined,  and  doubtless  never 
will. 

The  President. — We  do  not  know  what  that  committee 
would  have  done. 

Xenophon  Wheeler, — I  say,  Mr.  President,  I  do  not,  in  that 
particular  case,  accuse  that  judge  of  having  refused  a  certificate* 
because  he  is  fearful  of  doing  so,  but  I  think,  in  that  particular 
case,  he  thought  it  was  a  pretty  fair  sort  of  a  joke. 

Another  thing  I  desire  to  speak  of.  These  evils  that  we  have 
been  complaining  of  have  been  before  this  Association,  to  my 
certain  knowledge,  ever  since  1884,  and  we  have  had  reports, 
as  we  have  had  this  morning,  and  it  in  very  many  respects  has 
been  very  similar  to  the  one  we  have  had  so  ably  presented  to 
us  to-day ;  and  I  have  known  committees  to  be  appointed,  and 
the  committee  has  been  appointed  every  year,  and  I  never 
heard  of  one  of  them  reporting  that  they  have  ever  eflfected 
any  particular  good.  I  do  not  know  of  its  ever  having  been 
before  the  Legislature.  I  presume,  however,  the  Legislature 
would  refuse  to  adopt  any  recommendations  this  Association 
would  see  fit  to  make.  We  are  all  of  us  cowards  to  a  certain 
extent;  we  do  not  like  to  do  disagreeable  duties,  and  I  dare 
say,  in  the  history  of  every  one  of  us — in  the  memory  of  every 
one  of  us — we  have  known  cases,  probably  not  one  or  two,  but 
a  dozen,  where  members  have  committed  dishonest  acts,  having 
taken  money  that  belonged  to  their  clients  and  kept  it,  or  have^ 
done  other  things.  We  have  a  sort  of  an  advantage.  Another 
man  would  be  visited  with  reprobation,  and  no  one  would  have 
thought  of  any  thing  but  an  indictment,  but  we  have  not  been 
men  enough,  and  have  not  had  backbone  enough,  to  come  be- 
fore the  court  and  prosecute  him.  I  know  I  have  been  guilty 
of  that  myself.     I  am  glad  of  that  sort  of  a  recommendation. 
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X  M.  Dickinson, — You  stated  that  you  were  guilty;  of 
what? 

Xenophon  Wheeler, — Guilty  of  not  taking  any  steps  against 
them.  If  I  had  been  guilty  of  these  things  I  should  not  have 
come  up  here.  I  have  been  guilty  in  not  having  backbone 
enough,  as  you  probably  have  been  guilty  in  the  same  way. 

Now,  as  I  said  before,  I  think  it  is  a  good  thing  to  have  these 
things  come  up  in  the  Bar  Association.  I  think  it  is  well 
enough  to  talk  about  it ;  but  unless  we  are  willing  to  take 
upon  ourselves  the  disagreeable  duty  of  reporting  these  men; 
unless  we  are  willing  to  go  before  the  court  and  incur  the 
enmity  of  the  man  and  of  his  friends,  I  think  it  is  hardly  worth 
while  to  appoint  a  committee.  It  is  clear  the  committees  have 
done  no  good. 

J.  B.  HeiskelL'-We  have  heard  from  the  gentleman  as  to  the 
'good  this  committee  has  done.  I  think,  in  the  appointment 
of  this  committee,  if  we  do  appoint  a  committee,  it  ought  to 
be  considered  whether  that  recommendation  ought  not  to  go 
in  favor  of  his  appointment  on  the  committee.  It  is  a  duty 
which  he  says  other  people  have  failed  to  perform,  and  I  think, 
in  looking  at  my  friend,  that  he  ought  to  have  a  good  deal  of 
backbone,  as  he  has  considerable  front.  I  think  we  ought  to 
have  him  appointed  on  the  committee  to  get  up  a  report  on  this 
subject. 

W,  S.  Bearden. — The  practice  of  the  judges  and  chancellors 
has  been  perhaps  deplorably  and  woefully  lax  upon  this  subject, 
and,  while  we  are  here,  in  some  respects,  entering  a  plea  of 
continuance,  I  wish  to  enter  a  plea  of  avoidance,  to  some  ex- 
tent. I  think  if  you  would  appoint  an  investigating  committee 
to  examine  the  judges  and  chancellors  of  Tennessee,  they  would 
say  to  you  that  rarely  had  the  applicant  for  license  come  di- 
rectly to  him,  but  that  generally  the  judge,  the  busy  judge,  in 
the  midst  of  an  active  terra  of  the  court,  is  approached  by 
some  prominent  member  of  the  bar,  who  gives  all  the  emphasis 
of  his  standing  and  his  judgment,  and  all  the  importunity  of 
his  insinuating  practice,  in  behalf  of  the  young  popinjay.  I 
think  the  motion  of  Judge  Heiskell  is  eminently  proper,  and 
the  suggestion  of  my  brother  chancellor,  Gibson,  eminently 
wise  in  the  direction  of  further  resolutions;  and  that  is,  to  have 
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a  committee  to  formulate  rules  which  the  bar  will  stand  up  to 
and  assist  others  in  standing  up  to,  and  will  assist  and  aid  the 
judges  in  performing  this  delicate  and  responsible  duty,  and 
then,  in  the  inids^t  of  the  great  toil  atid  burden  of  their  work, 
give  them  help.  We  do  not  like  to  take  a  stand  when  Brother 
Wheeler  or  Colonel  Savage,  or  any  other  lawyer,  says  "  Here  is  a 
young  man  who  has  been  about  my  office,  and  I  think  he  is  in- 
telligent. He  has  been  reading  intelligently,  and  has  stood  his 
examination  well;"  or,  perhaps  he  will  say,  "I  think  I  'have 
been  sufficiently  intimately  connected  with  him  to  relieve  you 
of  all  this  trouble  of  examining  him,  and  think  he  is  entirely 
fit  for  admission."  Now,  gentlemen,  if  you  will  stand  up  to  the 
judges  and  chancillors,  and  will  refrain  from  pressing  men  who 
are  not  fit  for  admission,  you  will  find  that  gradually  the  pro- 
fessional ranks  will  not  be  augmented  by  these  undesirable  ac- 
cessions. Stand  up  to  the  rules.  Live  up  to  them,  an^l  assist 
the  judges.  I  do  not  mean  to  relieve  the  judges,  upon  whom 
the  law  bus  laid  that  duty;  and  it  is  a  duty  they  must  perform, 
and  perhaps  under  the  sanction  of  the  oath  of  office,  as  sug- 
gested by  Brother  Gibson.  That  is  true,  and  they  will  not  hes- 
itate to  do  their  duty,  and  they  need  your  assistance  in  this 
matter,  just  as  they  do  in  all  matters  that  come  before  them 
while  on  the  bench. 

John  Ruhm. — As  has  been  heretofore  said,  this  subject  has 
been  one  that  has  been  discussed  at  every  meeting  of  our  Asso- 
ciation since  its  first  organization,  in  1881.  By  way  of  paren- 
thesis, I  will  say  that  there  have  been  several  measures  recom- 
mended by  our  Association  submitted  to  the  Legislature  to  reg- 
ulate admission  to  the  bar,  but  they  all  ignominiously  failed. 
I  do  not  know  whether  I  ever  told  you  one  of  the  experiences 
I  had  myself,  which  acted  in  this  way :  I  believe  in  1884,  at  the 
Bar  Association,  I  was  handed  a  measure  prepared  by  my 
friend,  Steger.  As  chairman  of  the  committee,  I  was  sponsor 
in  the  Legislature,  trying  to  get  it  passed.  I  had  the  Judiciary 
Committee  generally  meet  at  my  office,  and,  for  the  purpose  of 
getting  them  in  a  good  humor,  I  took  them  occasionally  down 
to  the  adjoining  saloon,  and  gave  them  a  drink,  and  they  re- 
ported favorably  upon  the  measure  that  was  adopted  by  the 
Bar  Association.     I  was  then  directed  to  report  the  bill  to  the 
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Hou8e.     I  stated  the  origin  of  the  measure.     I  explained  its 
character.     I  showed  the  importance  of  the  measure,  and  I  alsii 
stated  that  I  was  very  much  gratitied  that  the  Judiciary  Com- 
mittee had  unanimously  directed  me  to  recommend  the  measure 
for  passage,  and,  of  course,  I  did  not  expect  any  opposition 
whatever;    but  before  it   was   put    to.  the   vote,   two    of   the 
members  of   the  Judiciary  Committee,  who  were   also  mem- 
bers of  the  County  Courts  in  their   homes — I   have   been  in- 
formed that  one  of  them  is  Clerk  and  Master  in   one   of  our 
conntie?,  and  the  other  has  attained  great  prominence  in  the 
field    of  journalism   lately  —  got    up    this    motion:     The   bill 
recommended    that   no   one   nhould   be   admitted  to    the    bar, 
except  upon   examination  by  a  commission,  appointed  by  the 
Supreme   Court,   and   one  of  the    two  friends  I  have  named 
presented    an    amendment,  which    was    engrafted    upon     the 
bill,  an^jl  the  bill  finally  failed  to  pass.     The  amendment  con- 
sisted in  this  :  That  any  two  magistrates  should  be  allowed  to 
grant   license.      (Laughter.)      That  was    the  fate   of  the  first 
measure  recommended  by  the  Bar  Association.     Now,  I  desire 
to  call  attention  to  the  fact  of  the  lack  of  appreciation  of  the 
members  of  the  Bar  Association  and  lawyers  generally  to  pros- 
ecute shysters  and  those  who  disgrace  the  profession,  and  have 
recommended  a  number  of  things,  and  we  are  now,  under  the 
leadership  and  advice  of  Chancellor  Gibson,  about  to  appoint  an- 
other committee  to  lay  down  a  new  rule  of  ethics  for  Tennessee 
lawyers.   It  seems  to  me  every  lawyer  should  know  what  the  com- 
mon law,  the  ethics  of  our  profession,  is.  To  show  you  how  useless 
it  is  to  publish  these  new  rules,  I  desire  to  read  to  you  from 
the  Constitution  the  character  of  the  work  that  the  standing 
Committee  on  Grievances   has  to  perfbrm.     But  before  I  do 
that,  I  desire  to  call  attention  to  the  fact  that  all  the  Presidents, 
so  far,  in  appointing  that  committee,  looked  especially  to  get 
men  of  belligerent  aspect.     Here  is  my  friend,  Wheeler.     He  is 
a  man  of  very  martial  bearing.     Your  judge  had  a  motive  in 
appointing  you  as  a  committeman.     He  knew  the  applicant  for 
membership   would   not  dare   come  before  Wheeler.     On  our 
Grievance  Committee  we  have  Robert  L.  Morris.     He  is  not 
here,  and,  therefore,  I  can  say  he  is  a  man  of  a  very  martial 
look.    Then  we  have  Capt.  Tully  Brown,  a  notoriously  martial 
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character.  The  next  on6  is  W.  B.  Swaney,  not  like  my  friend, 
C  E.  Luckey,  and  the  next  one  is  S.  D.  Hayes — all  gentlemen  of 
excellent  character.  These  are  the  duties  they  have  to  perform. 
Let  us  see  how  they  are  carrying  them  out.  We  have  not  heard 
from  them.  I  do  not  believe  there  is  any  report.  I  know  of 
several  things  that  ought  to  have  been  brought  before  them, 
that  they  ought  to  have  taken  cognizance  of. 

J.  JB,  Heiskell. —  Why  do  you  not  report? 

John  Ruhm. — I  am  not  a  reporter.  Mr.  Heiskell  was  for 
years  reporter  for  the  State.  Here  is  what  our  by-laws  say: 
"  Section  5.  A  Committee  on  Grievances,  who  shall  be  charged 
with  the  hearing  of  all  complaints  which  may  be  made  in  mat- 
ters affecting  the  interest  of  the  legal  profession  and  the  prac- 
tice of  law,  and  the  administration  of  justice,  and  to  report  the 
same  to  this  Association  with  such  recommendations  as  they 
may  deem  advisable;  and  said  committee  shall,  in'behalf  of  the 
Association,  institute  and  carry  on  such  proceedings  against  of- 
fenders, and  to  such  extent  as  the  Association  may  order,  the 
cost  of  the  proceedings  to  be  paid  by  the  Treasurer,  on  the  war- 
rant of  the  Central  Council,  out  of  moneys  subject  to  be  appro- 
priated by  them."  This  is  an  immense  subject,  gentlemen. 
They  have  a  broad  field  before  them.  Now,  gentlemen,  here  is 
a  committee  with  ample  power,  and  which  has  solemn  duties  to 
perform.  It  has  been  in  existence  since  1881,  since  you  first  or- 
ganized the  Bar  Association,  and  that  never  has  amounted  to 
any  thing.  Now,  gentlemen,  what  is  the  use  of  our  assuming  a 
new  rule  of  ethics  ?  What  is  the  use  of  our  keeping  up  this 
committee?  What  is  the  use  of  our  meeting  every  year,  and 
repeating  this  song,  with  which  we  are  all  acquainted,  with  that 
section  of  the  Constitution  of  our  Association  staring  us  in  the 
face? 

Now,  Mr.  President,  this  may  be  foreign,  but  I  became  ac- 
quainted a  few  days  ago  with  the  details  of  a  transaction  that 
took  place  in  a  certain  county  of  Tennessee  for  disbarment.  I 
desire  to  state  to  you  that  it  happened  not  in  proceedings  before 
this  bar,  but  this  was  a  shyster,  and  take  note  of  the  peculiar 
understanding  that  the  presiding  judge  had  of  what  law  is  ap- 
plicable  to  the  case.  This  was  not  a  member  of  the  Bar  Asso- 
ciation, but  a  shyster,  a  contemptible  fellow  that  has  a  right  to 
4 
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practice  law.     He  felt  aggrieved  over  the  action  of  one  of  his  col- 
leagues, and  took  it  into  his  head  to  prosecute  his  colleague,  and 
he  moved  for  his  disbarment.     The  defendant  in  the  case,  as  I 
understand  it,  presented  his  own  case  in  court,  examined  wit- 
nesses, and  made  a  speech.     The  special  thing  that  was  charged 
as  ground  for  the  motion  of  disbarment  was  not  quite  proven, 
but  in  the  course  of  the  proceedings  several  respectable  lawyers 
were  called  upon  the  witness-stand  to  prove  that  they  would 
not  give  the  defendant  full  faith  and  credit  in  a  court  of  justice. 
There  were  three  or  four  prominent  lawyers  examined  on  that 
point,  and  the  defendant  cross-examined  one  of  them  in  about 
the  following  manner.     He  says  :  '*  Did  I  understand  you  to  fay 
you  would  not  believe  me  upon  my  oath  in  a  court  of  justice?'' 
and  the  lawyer  said,  "  Yes,  sir."     ''  Well,"  he  said,  "  what  spe- 
cial reason  have  you  for  that?"     "^V^ell,"  he  said,  "I  do  not 
know   that   I  can    give  you   any  special    reason    just   now." 
He  says,  "You  were  city  attorney  here  for  a  year?"    **Yes, 
sir.''     "Don't  you  know  I  had  a  great  many  cases  in  the  city 
court?"     He  says,  "I  don't  know,  sir."     "Don't   you   know 
that  I  always  did  my  duty  to  my  clients,  and  that  I  was  very 
successful  in  my  practice?"     "I  do  not  know,  sir;  I  didn't  at- 
tend the  city  court  very  often,"  he  says.      "  Well,"  he  says, 
"  whom  did  you  ever  hear  say  they  would  not  believe  me  on 
oath  ?  "     "  I  do  not  know — I  don't  remember  all,  but  I  will  tell 
you  some,"  and  he  named  about  a  dozen  of  the  most  prominent 
citizens  of  the  county  from  which  this  defendant  came,  whom 
he  had  heard  say  that  the  defendant  was  guilty  of  the  most 
outrageous  conduct,  and   had  heard  them  say  that  they  would 
not  believe  him  on  oath.     The  same  process  was  gone  through 
with  with  the  three  other  lawyers.     The  finding  of  the  court 
was  that  the  special  offense  for  which  the  defendant  had  been 
brought  up  had  not  been  sufficiently  proven,  and  in  a  proceed- 
ing to  disbar  a  lawyer  the  question  of  character  or  credibility 
could  not  be  looked  into,  and  that  was  no  ground  for  disbar- 
ment.    The  case  rested  there,  and  the  accuser  and  the  defend- 
ant are  still  members  of  the  bar  of  that  county,  which,  I  am 
glad  to  sa}",  is  not  the  county  in  which  I  live. 

Now,  Mr.  President,  in  all  seriousness,  it  is  well  for  us  to  dis- 
cuss this  matter,  and  bring  it  up  from  year  to  year,  but  I  think 
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the  time  should  come  when  we  should  cease  to  talk,  aud  should 
act,  and  insist  on  the  enforcement  of  our  constitution  and  laws, 
and  that  is  all — that  is  sufficient.   In  connection  with  the  recom- 
mendations ot  my  friend,  Chancellor  Gibson,  1  will  say  that  I 
know  his  rules;  he  has  a  great  many  rules.     He  is  a  splendid 
chancellor,  and  rules  to  the  satisfaction  of  the  entire  profession, 
but  at  the  same  time  there  is  such  a  thing  as  having  too  many 
rules  sometimes.     It  is  not  necessary  for  us  to  form  new  rules 
of  ethics  for  lawyers,  and  to  say,  **  You  are  a  lawyer,  and  shall 
behave  yourself  in  this  manner,  and  if  you  do  not  follow  the 
chalk  mark  we  will  make  you  do  it,"  and  switch  around  and 
either  make  him  walk  the  chalk  mark  or  drive  him  out  of  the 
profession.     I  think  we  all  know  how  a  lawyer  ought  to  behave 
himself.   I  think  the  rules  we  have  are  sufficient  without  getting 
out  a  series  of  new  rules,  and  burdening  the  Association  with 
any  new  committees.     In  fact,  I  understand  that  you  adopted  a 
new  rule  yesterday,  and  there  are  a  good  many  who  will  not 
pay  up,  and  will  be  stricken  from  the  rolls,  and  the  first  thing 
you  know  we  will  not  have  enough  members  to  go  around  with 
the  committees,  and  I  think  we  ought  to  leave  the  committees 
as  they  are  now. 

A.  JD.  Marks. — In  lieu  of  the  motion  that  has  been  made,  I 
wish  to  offer  the  following  resolution : 

^^Besolved^  That  the  Committee  on  Legal  Education  and  Ad- 
mission to  the  Bar,  to  be  appointed  by  the  incoming  President, 
be  instructed  to  correspond  with  the  judges  of  the  State,  look- 
ing to  the  adoption  of  a  uniform  set  of  rules  for  the  examina- 
tion of  applicants  for  license." 

Ope  of  the  judges  has  himself  done  this,  and  has  told  us,  in 
extenuation  of  the  practice  into  which  the  judges  have  fallen, 
exactly  how  this  came  about.  I  think  if  the  judges  of  the  State 
used  some  concerted  action,  and  adopted  some  rules  in  reference 
to  the  examination  of  applicants,  by  which  they  could  shield 
themselves  when  applications  are  made,  such  as  Chancellor 
Bearden  has  told  us  about,  it  will  go  far  towards  remedying 
this.  If  the  judges  will  faithfully  administer  the  law,  and  per- 
form the  duties  resting  upon  them,  by  thoroughly  examining 


Digitized  by  VjOOQ IC 


44  Proceedings  of  the 

every  applicant  that  comes  to  them,  it  would  result  in  a  vast 
improvement  in  the  character  of  the  new  lawyers  that  are  ad- 
mitted to  practice,  and  I  therefore  move,  in  lieu  of  the  motion 
that  has  juet  been  made  for  the  appointment  of  a  special  com- 
mittee to  formulate  a  new  code  of  ethics,  that  the  Committee 
on  Legal  Education  and  Admission  to  the  Bar,  to  be  appointed 
by  the  incoming  President,  be  instructed  to  correspond  with  the 
judges  of  the  State  looking  to  some  concerted  action. 

W,  H.  Russell, — I  second  the  motion  ;  and  I  wish  to  call  at- 
tention to  the  practice  in  the  last  few  years  in  another  State, 
and  hov^  they  obviated  the  difficulties  now  found  in  the  Tennes- 
see system.     In   Missouri,  where  I  first  began   practicing  law, 
we  hnd  substantial!}'  the  same  condition   of  things  now  com- 
plained of  here,  in  reference  to  applications  for  admission  to  the 
bar.     Finally  the  Legislature  passed  a  law  requiring  each  appli- 
cant for  admission  to  the  bar  in  the  State  to  file  a  petition  fifteen 
days  before  the  term  of  the  court  at  which  he  sought  admission, 
notifying,  in  due  form  as  an  ex  parte  proceeding,  the  court  and 
public  that  he  would  apply  for  admission  to  the  bar  during 
that  term.     Fifteen  days  before  the  term  of  court  they  made 
their  application.     The  law  provided  that  they  should  be  exam- 
ined in  open  court  by  the  judge  and  members  of  the  bar  pres- 
ent.    The  result  of  that  system,  at  least  in  the  counties  and 
jurisdiction  where  I  was  familiar  with  its  operation,  was  that 
applicants  for  admission  to  the  bar  made  their  applications,  and 
then  the  judges  would  sit  down  and  give  a  day  for  hearing  this 
petition.     Members  of  the  bar  would  come  in,  and  there  would 
be  a  clean,  clear-cut  examination,  carried  out  as  far  as  was 
deemed  necessary.      When  applications    for  admission  to  the 
bar  were  made,  if  the  applicant  was  a  man  of  bad  character,  or 
was  deemed  incompetent  by  any  person  who  knew  of  his  appli- 
cation, or  if  any  member  of  the  bar  knew  of  it,  it  resulted  in 
bringing  together  men  who  would  subject  the  applicant  to  a 
•  very  severe  examination,  or  an  application  to  the  Judge  giving 
sufficient  reason  why  he  should  not  be  admitted.     While  this 
did   not  wholly  prevent  the  admission  of  incompetent  men,  it 
has  done  more  than  any  thing  else  to  raise  the  standard  of  the 
bar  of  Missouri.     I  second  Mr.  Marks'  motion,  because  I  believe 
this  system  of  corresponding  with  the  judges,  if  the  resolution 
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is  in  that  form,  coupled  with  the  adoption  of  systematic  rules 
behind  which  the  judges  and  chancellors  could  not  shield  them- 
selves, in  the  ordinary  sense  of  the  term,  but  behind  which 
they  could  intrench  themselves,  I  believe  it  would  accomplish 
more  than  any  thing  else  that  could  be  done. 

J.  B.  HeiskelL — It  strikes  me,  if  we  were  to  get  a  law  passed 
requiring  that  such  a  proceeding  should  be  had  in  the  admission 
of  members  to  the  bar,  it  would  be  comparatively  easy  for  the 
judges,  by  concert  of  action,  to  make  rules  obligatory  upon 
themselves,  by  which  the  same  thing  could  be  obtained,  and  it 
does  seem  to  me  that  the  suggestion  of  the  gentleman  who  has 
just  spoken  is  a  desirable  mode  by  which  w^e  are  to  arrive  at  the 
desired  end — a  public  examination,  and  that  the  court  hear  this 
on  a  particular  day  set  apart  for  that  purpose.  It  seems  to  me 
that  this  is  a  most  complete  and  thorough  check  upon  the  pres- 
ent practice,  and  that  could  well  be  adopted.  It  can  be  easily 
reached  without  going  through  the  process  of  an  occasional  in- 
vitation to  a  saloon  to  get  a  report  of  a  committee,  or  with  the 
probable  result  that  there  might  be  an  amendment  referring 
the  matter  to  two  magistrates. 

John  H,  Watkins. — I  know  of  the  following  instance  in  the 
line  of  this  discussion  :  There  was  an  applicant,  as  he  termed  it, 
"for  the  power  of  license  to  practice  law."  The  chancellor  ap- 
pointed a  committee  to  examine  that  applicant  to  test  his  fitness 
for  the  profession,  and  among  the  questions  that  was  propounded 
to  him  was  this : ."  What  is  the  base  fee  ?  "  The  applicant  very 
promptly  responded,  "  The  base  fee  is  where  the  lawyer  does 
not  charge  his  client  enough."  I  might  say  the  result  of  that 
examination  was,  that  while  he  did  not  get  the  "power  of 
license,"  he  got  his  license. 

H.  JR.  Gibson, — I  think  we  will  all  agree  that  this  discussion 
has  been  a  benefit.  It  is  an  easy  matter  to  fool  around  and 
criticise,  find  fault  and  object,  but  this  criticism,  as  I  under- 
stand it,  ia  for  the  purpose  of  upbuilding,  improving,  strength- 
ening, developing,  perfecting.  Now,  we  do  not  expect  to  ac- 
complish reforms  in  a  day,  and,  if  this  Bar  Association  has  been 
for  years  and  years  striking  at  this  thing,  shall  we  now  sur- 
render because  nothing  has  been  done  in  the  past?  Shall  we 
abandon  the  eftbrt,  and  cease  to  do  any  thing?     I  know  not 
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what  this  Association  has  been  doing  for  years,  for  I  was  onlj 
initiated  a  year  ago.     I  see  jilonty  of  young  men  of  ray  own 
age  growing  up  all  around  mo,  and  I  see  some  here  that  have 
got  gray  hairs  in  their  heads.     We  have  done  more  than  onr 
predecessors  in  this  line,  but  because  we  have  not  sealed  the 
heights  so  auspiciously  pointed  to  in  years  gone  by,  shall  we 
cease  to  make  an  effort  in  the  right  direction?     I  say  no.     This 
flatter  was  referred  to  myself  by  the  President  of  the  Associa- 
tion   and  the   Central  Council  to  report  on.     Suppose  I   had 
come  here  and  said,  "Gentlemen  of  the  Bar  Association  of  Ten- 
nessee, this  subject  has  been  discussed  time  and  time  again,  and 
nothing  has  been  accomplished,  therefore  I  respectfully  decline 
to  make  any  report  or  recommendation  at  all,"  what  would  the 
Association  have  thought  of  it?     I  am  not  finding  fault  with 
anybody,  and  especially  my  friend  from  Memphis,  but  the  point 
is  this :  shall  we  continue  to  strike,  and  strike  in  the  right  di- 
rection.    As  I  said  in  introducing  my  report,  I  have  not  had 
time  nor  opportunity  to  confer  with  the  other  members  of  the 
committee,  but  there  is  one  thing  occurred  to  me.     I  have  been 
a  member  of  the  Legislature  several  times,  and  I  know  the  sen- 
timents  of  the   average   legislator  of  Tennessee,  and  the  law 
upon  the  subject  of  admission  to  the  bar  is  as  good  as  yon  can 
obtain  from  any  Legislature  likely  to  sit  in  Tennessee  for  the 
next  ten  years.     If  any  change  is  made,  the  standard  will  be 
lowered,  and  instead  of  two  judges,  or  a  judge  and  a  chancellor, 
being  required  to  license  an  applicant  for  admission  to  the  bar, 
they  will  come  down  to  two  magistrates.     Just  in  that  connec- 
tion, the  Tennessee  Medical  College  at  Knoxville  wanted  the 
Legislature  to  enable  them  to  obtain  dead  bodies  for  the  pur- 
pose of  dissecting,  and  I  was  requested  to  prepare  a  bill  on  that 
subject.     I  said  to  them,  "Gentlemen,  do  not  agitate  that  ques- 
tion now.     Under  the  law,  it  is  simply  a  misdemeanor.     You 
introduce  a  bill  into  the  Legislature  of  Tennessee  on  that  sub- 
ject, and  it  will  be  made  a  felony."     Introduce  a  bill  into  the 
Legislature  on  the  subject  of  admission  to  the  bar,  and,  instead 
of  the  standard  being  raised,  and  this  petition  being  required— 
instead  of  an  examination  in  open  court  being  made  the  rule  of 
practice,  the  chances  are  that  an  amendment  will  be  adopted 
allowing  any  one  who  lives  in  the  State  of  Tennessee  who  ob- 
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tains  a  permit  from  the  County  Court  in  the  county  in  which 
he  lives,  to  practice  law.  So  I  consider  the  legislation  we  have 
on  that  subject  is  as  good  as  we  are  likely  to  obtain. 

The  next  question,  "  How  can  we  obtain  the  greatest  possible 
benefit  from  the  law  as  it  now  stands?  "  I  think  it  is  a  good 
law,  an  admirable  law — all  that  is  required.  I  do  not  think 
that  it  needs  the  addition  of  a  syllable,  nor  the  erasure  of  a 
word.  All  that  is  required  is  that  the  judges  and  chancel- 
lors of  Tennessee  do  their  duty.  That  is  it.  Do  their  sworn 
duty,  not  only  under  the  law  of  the  State,  but  under  their  oaths. 
To  do  their  duty  to  the  courts,  to  the  bar,  to  the  State  of  Ten- 
nessee ;  and  when  they  shall  have  done  so,  we  will  not  need  any 
further  legislation,  nor  will  there  be  heard  any  criticism  from 
the  people  of  the  State.  So  that  the  first  question,  then,  is, 
How  shall  we  obtain  from  the  judges  and  chancellors  of  the 
State  the  full  discharge  of  their  duty?  It  seemed  to  me  the 
best  way  was  by  consultation,  by  suggestions,  by  statements 
of  opinion,  by  recommendation  of  a  more  stringent  examina- 
tion. In  other  words,  by  a  gentle  pressure  by  the  layers  of 
the  State.  By  the  lawyer  saying, ''  Look  here,  judge,  1  think 
the  time  has  come  in  the  history  of  the  legal  fraternity  that 
judges  ought  to  be  a  little  more  particular,  a  little  more  strin- 
gent." As  stated  by  my  brother  chancellor,  the  judges,  as  a 
rule,  are  simply  a  formulated,  photographed  expression  of  the 
prevailing  sentiments  of  the  local  bars,  and  when  the  local  bars 
sanction  these  things,  and  actually  criticise  a  judge  who  refuses 
to  license  an  applicant,  the  local  bar  has  pulled  that  judge  down 
to  its  level.  The  local  bar  should  strengthen  the  backbone  of 
the  judge.  They  should  say:  "Look  here,  judge,  I  wish  you 
would  establish  the  rule  from  now  on,  not  to  license  any  appli- 
cant who  is  not  examined  in  open  court.  We  do  not  need  any 
statute.  It  simply  needs  an  order  upon  the  part  of  the  particu- 
lar judge.  The  judge  will  feel  that  it  is  necessary  for  him  to 
take  a  pretty  high  standing,  because  I  will  expect  him  to,  and 
I  will  take  a  pretty  high  standing,  because  I  will  think  that  he 
expects  of  me  a  pretty  high  standing.'*  The  result  is,  that  we 
will  mutually  support,  strengthen,  and  elevate  others  by  that 
sort  of  concerted  action  upon  the  part  of  the  judges  of  the  State. 
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I  think  it  is  not  legislation,  but  tbis  concerted  action  tbat  is 
needed.     So  much  on  that  point. 

Another  point,  and  tbat  is  on  tbis  question  of  having  a  conci- 
mittee  to  formulate  ethical  rules.  We  may  all  know  about  the 
ethics  of  the  bar.  We  may  think  we  are  admirably  informed  as 
to  the  ethics  of  the  bar,  but  the  majority  of  the  young  men  who 
are  now  studying  for  law  license  in  the  State  of  Tennessee  do 
not  know  that  there  is  such  a  thing  as  ethics  of  the  bar.  Many 
of  them  never  heard  of  such  a  thing.  If  these  rules  are  laid 
down  and  formally  printed  and  distributed  throughout  the 
State,  then  the  judges  can  say,  "  Look  here;  we  require  these 
ethics  to  be  conformed  to.  I  expect  every  member  of  the  bar  to 
conform  to  that,  and  when  you  violate  these  rules  I  expect  to 
take  cognizance  of  the  violation."  Can  you  punish  a  man  un- 
less you  have  some  rules  ?  Have  some  rules  for  the  conduct  of 
lawyers  in  their  professional  relations  to  each  other,  to  the 
court  and  to  their  clients,  and  it  will  be  found  a  most  salutary 
device  to  promote  a  better  ethical  development  among  the  law- 
yers of  our  State. 

Lastly,  I  think  that  the  reference  of  this  matter  to  the  regu- 
lar committee  on  Legal  Education  and  Admission  to  the  Bar  is 
all  that  is  requisite.     I  most  heartily  favor  that. 

The  President. — A  motion  was  made  for  the  appointment 
of  a  special  committee,  to  whom  these  recommendations  should 
be  referred,  and  a  motion  in  lieu  was  made  to  refer  this  to  one  of 
the  standing  committees,  which  motion  has  been  accepted  by 
the  original  mover. 

A.  jD.  Marks. — It  was  referred  to  the  next  Committee  on  Le- 
gal Education  and  Admission  to  the  Bar,  with  directions  to  take 
steps  looking  to  concerted  action  by  the  judges  of  courts  of 
record. 

J.  M.  Dickinson. — I  understand  the  motion  was  that  they  be 
requested  to  correspond  with  the  judges. 

The  President. — Those  in  favor  of  the  motion  before  the 
Association  will  make  it  known  by  saying  aye. 

Motion  carried. 

A  paper  was  then  read  by  II.  H.  Ingersoll,  of  Knoxville,  en- 
titled *'A  Biographical  Sketch  of  Thomas  A.  R.  Nelson."  {See 
Appendix) 
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J.  B.  HeiskelL — I  thank  the  gentleman  for  the  elegant  tribute 
he  has  paid  to  the  memory  of  a  man  I  knew  so  well.  I  wish  to 
call  attention  to  a  statement  which,  according  to  my  recollec- 
tion, and  it  ought  to  be  accurate,  is  not  correct.  It  is  in  regard 
to  the  election  of  Thomas  A.  R.  Nelson,  in  1861,  to  the  Con- 
gress of  the  United  States.  My  recollection  is  very  distinct 
that  that  contest  was  between  T.  A.  R.  Nelson  and  myself.  A 
large  majority  of  the  voters  of  the  district  did  not  vote  at  all, 
and  the  consequence  was  that  I  satin  the  Federal  Congress  after 
the  election,  legally  at  least  in  point  of  form,  if  it  did  not  ex- 
press the  voice  of  the  majority  of  my  constituents.  I  protest 
that  the  gentleman  shall  re-examine  the  point,  and  see  if  he  and 
my  friend  Mr.  Marks,  in  a  similar  tribute  to  the  memory  of  Mr* 
Nelson,  has  not  made  a  mistake  in  point  of  fact.  I  do  not  con- 
ceive that  it  is  very  important  to  me,  but  it  ie  a  matter  of  his- 
tory. 

The  President. — The  next  in  order  is  a  paper  upon  the  "Ne- 
cessity for  Revision  of  Our  Laws,  both  Constitutional  and  Stat- 
utory," by  J.  H.  Malone,  of  Memphis. 

J,  H,  Malone. — Upon  the  question  of  a  new  Code,  I  think, 
possibly,  the  better  plan  would  be  to  give  a  short  resume  of  the 
history  of  our  present  statutory  laws.     {See  Appendix.) 

The  President. — The  subject  is  now  open  for  discussion. 

*  J.  jB.  HeiskelL — I  am  unfortunate  in  finding  it  necessary  to 
criticise,  to  a  small  extent,  the  accuracy  of  some  of  these  state- 
ments.^ The  preparation  of  that  Code  is  attributed  to  Messrs^ 
Meigs  and  Cooper  in  that  paper,  and,  perhaps,  that  is  the  general 
impression.  The  fact  is,  those  gentlemen  were  employed,  ap- 
pointed and  paid  for  that  work.  When  we  came  to  revise  the  work 
— and  there  was  a  special  joint  committee  of  the  two  Houses,  and 
not  a  delegation  of  the  Judiciary  Committee  that  did  the  work — 
it  was  .found  that  Mr.  Meigs'  work  was  simply  a  copy  of  the 
statutes  as  they  then  existed,  of  the  portion  of  the  work  that 
had  been  assigned  to  him  by  Mr.  Cooper.  There  was  not  one 
jot  of  work  done  in  the  preparation  of  that  part  of  the  Code 

that  could  not  have  been  done  by  cutting  out  the  leaves  of  the 

• 

*  Mr.  J.  C.  Bradford  wrote  to  Judge  W.  F.  Cooper,  asking  him  to  give  a  short 
history  of  the  preparation  of  the  Code  of  1858,  to  which  Judge  Cooper  responded. 
His  reply  is  published  in  the  Appendix,  it  being  pertinent  to  this  discussion. 
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book  in  which  they  had  been  printed  originally.  Mr.  Cooper. 
on  the  contnu-y,  had  prepared  a  more  elaborate  Code,  in  whieii 
he  had  attempted  to  codify,  not  only  the  statutory  law  of  ibe 
Btate,  but  he  had  also  endeavored  to  put  into  it  the  common 
law,  or,  at  least,  so  large  a  portion  of  it  that  it  seemed  to  me  to 
be  impossible  to  guard  against  the  danger  that  would  arise  from 
an  attempt  of  that  character.  The  consequence  was,  that  dur- 
ing the  time  that  that  Legislature  sat,,  the  committee  met  everr 
night,  promptly  from  7  to  10  o'clock,  and  made  the  Code,evei7 
word  of  which  was  rewritten  in  the  committee-room,  and  tie 
labor  and  work  that  was  done  on  it  was  done  in  the  committee- 
room.  Mr.  Meigs  and  Mr.  Cooper  were  present  at  the  time. 
and  the  three  members  of  the  sub-committee,  of  the  special,  of 
the  select  joint  committee  of  the  two  Houses,  and  Mr.  Os- 
borne was  also  present  during  that  session.  There  wasscarcelj* 
ever  a  night  that  a  session  was  not  held  promptly  during  those 
hours.  There  were,  besides  these,  Micajah  Bullock  and  Mr. 
Bicknell.  That  is  the  true  history  of  the  Code.  It  was  after- 
wards taken  into  the  Senate,  and  read  over  three  times.  Act- 
ually read  and  passed  by  large  sections,  and  went  into  the 
House  and  there  passed  in  the  same  manner.  I  only  make  this 
statement  as  a  matter  of  history.  The  statement  in  the  paper 
is  not  perfectly  accurate,  and,  though  I  do  not  consider  it  a 
matter  very  greatly  to  pride  myself  on,  for  it  was  a  book  that 
met  with  a  great  deal  of  criticism,  still,  I  think,  under  the  cir- 
cumstances, it  was  tolerably  well  done  for  a  young  lawyer  with 
the  aids  and  in  the  hurry  that  accompanied  it.  These  are  the 
real  facts  in  regard  to  the  transaction.  The  subsequent  Legis- 
lature, in  addition  to  the  honorary  recognition  of  our  services, 
gave  us  a  small  honorarium. 

J.  H.  Malone, — AH  I  knew  about  it  was  from  reading  the 
resolutions  in  the  back  of  the  act.  I  could  not  find  any  thingon 
that,  but  I  found  they  were  paid  for  it,  and  found,  after  a  time, 
that  there  was  a  resolution  commendatory  of  General  Heiskell 
and  the  other  two  gentlemen,  and  that  their  names  were  or- 
dered put  upon  the  title-page. 

W.  B.  Sioaney, — Apropos  the  remarks  of  a  gentleman  a  fe^^ 
minutes  ago  in  regard  to  the  futility  of  the  efforts  of  this  Asso- 
ciation to  have  its  recommendations  enacted  into  law  by  the 
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liegislature,  I  want  to  give  a  little  experience  which  I  had  while 
-we   are  considering  this  paper.     About  eighteen   months  ago, 
owing  to  the  peculiar  condition  of  aftairs  in  Chattanooga,  in 
conjunction  with  some  friends,  we  decided  to  ask  the  Legisla- 
ture to  make  some  radical  changes  in  our  revenue  laws.     We 
organized  what  was  known  as  the  "  Tax  Reform  Association  of 
Hamilton  County,''  did  a  great  deal  of  work  in  the  way  of  get- 
ting   up   literature,   distributed   it   over  the    State   where   we 
thought  it  would  do  the  most  good,  had  a  committee  appointed 
in   conjunction  with  our  chamber  of  commerce,  and  presented 
our  views  before  the  Committees  of  the  Senate  and  House  on 
Finance,  Ways,  and  Means.     As  you  are  aware,  I  was  also  a 
member  of  the  committee  on  behalf  of  this  Association  to  urge 
the  adoption  of  the  measure  recommended  by  it  for  the  creation 
of  an  Intermediate  Court  of  Chancery  Appeals.     While  look- 
ing after  these  matters,  the  question  of  a  constitutional  con- 
vention was  discussed  in  various  caucuses  after  Governor  Tul-ney 
sent  in  his  message  on  the  subject.     You  will  remember  that 
Governor  Turney  was  understood  to  be  opposed  to  calling  a  con- 
stitutional convention  during  the  canvass,  and  hence  the  matter 
was  not  discussed,  and  that  just  prior  to  the  legislative  recess 
Governor  Turney  sent  in  his  message  announcing  his  change  of 
opinion    on   the   subject,  and   recommending  the  calling  of  a 
limited  constitutional  convention.     I  honestly  believe  that  if, 
during  the  vacation,  the  press  of  the  State  had  thoroughly  dis- 
cussed the  subject,  the  Legislature  would  have  passed  a  law  au- 
thorizing the  calling  of  some  kind  of  a  constitutional  conven- 
tion.    But  as  there  was  no  agitation  of  the  question  to  amount 
to  any  thing,  when  the  Legislature  reconvened  the  members, 
were  at  sea.     The  truth  of  the  matter  is,  that  the  Democratic 
members  were  afraid  that  if  a  convention  should  be  called,  some 
Alliance  fellow  might  be  elected  and  some  of  the  Alliance  here- 
sies might  be  incorporated  into  the  fundamental  law  of  the 
State.     The  reason  that  Governor  Turney's  suggestions  did  not 
meet  with  a  more  favorable  reception  was  that  there  was  no 
discussion  or  concert  of  action,  and  he  was  only  willing  to  go 
half  way  himself.     Now,  take   up  the  other  question  for  the 
Intermediate  Court  of  Chancery  Appeals.     The  friends  of  that 
measure  were  well  organized,  and,  had  it  not  been  for  the  oppo- 
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sition  of  the  Memphis  bar  and  the  unusual  lightness  of  the 
Supreme  Court  docket  at  Nashville  last  winter,  our  bill  would 
have  been  euacted  into  a  law.  Now,  coming  to  the  question  of 
taxation,  I  was  delighted  to  find  on  the  committee  some  mem- 
bers from  Middle  Tennessee  even  who  were  in  sympathy  with 
our  piovement.  East  Tennessee  is  thoroughly  alive  on  this 
question,  and  our  Memphis  and  Nashville  friends  have  aided  us 
in  a  campaign  of  education.  A  few  more  years  of  hard  work 
will  crown  our  efforts  with  success.  But  I  am  satisfied  that,  in 
order  to  remedy  many  of  the  evils  growing  out  of  our  present 
iniquitous  revenue  laws,  it  is  necessary  to  have  a  change  in  our 
Constitution.  In  order  to  have  a  constitutional  convention 
worth  the  having,  it  is  indispensably  necessary  that  it  be  pre- 
ceded by  the  most  thorough  and  exhaustive  discussion  ou  the 
stump,  by  the  press,  and  more  especially  by  the  members  of  our 
profession — the  bench  and  bar  of  the  State.  I  believe  that  a 
convention  called  without  this  preliminary  agitation  would  be 
a  curse.  Why?  Because  you  cannot  get  enough  men  to  go  to 
a  constitutional  convention  who  have  studied  the  questions  and 
understand  the  change^,  needed  upon  short  notice,  and  they 
would  not  have  time  to  maturely  consider  the  questions  during 
the  sitting  of  the  convention.  Changes  in  the  organic  law 
ought  not  to  be  made  hastily  or  upon  slight  provocation.  In 
order  to  get  a  representative  convention,  one  that  would  accom- 
plish any  permanent  good  and  especially  prevent  a  train  of  evils 
which  would  inevitably  follow  from  a  crude  and  hastily  drawn 
Constitution,  it  is  necessary  to  agitate  the  questions  for  at  least 
eighteen  months  before  calling  the  convention.  The  trouble 
with  many  of  our  State  Constitutions  is  that  there  is  too  much 
in  them.  They  deal  with  too  many  questions;  have  what  is 
thought  at  the  time  to  be  solutions  of  vexed  questions  in  the 
organic  law  which  should  be  more  properly  provided  for  by 
statute,  and,  when  proven  by  experience  to  be  failures,  cannot 
be  changed  without  a  change,  of  course,  of  the  organic  law. 
While  the  tendency  is  toward  making  too  much  organic  law  in 
American  States,  this  evil  can  be  avoided  by  an  investigation  of 
the  practical  workings  of  recent  Constitutions  in  sister  States. 
That  radical  changes  are  imperatively  demanded  in  the  Consti- 
tution of  this  State  is  amply  demonstrated  by  Mr.  Malone'& 
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most  excellent  paper  and  also  by  the  present  coudition  of  our 
revenue  laws.     Where  is  the  lawyer  or  judge  who  understands 
our  revenue  laws?     Can  a  lawyer  take  our  statutes  and  decis- 
ions and  advise  a  client  how  our  Supreme  Court  will  hold  on 
any  question  touching  our  revenue  laws  ?    What  statutes  are  in 
force  in  Tennessee  to-day?     You  do  not  know  and  canr>ot  tell. 
The  decisions  of  the  Supreme  Court  practically  furnish  no  key 
to  future  questions,  and  the  Constitution  is  so  vague  and  indefi- 
nite that  it  afibrds  no  rule  for  the  Legislature  or  the  courts  on 
this  question.     What  is  the  trouble  ?     We  have  no  tax  system. 
Our  Legislature  passes  new  revenue  and  assessment  bills  every 
two  years.     These  most  important  measures  are  never  passed 
until  the  last  days  of  the  session,  and  in  the  confusion  and  haste 
no  one  ever  knows  what  the  laws  are  until  the  acts  are  printed 
— not  even  the  members  themselves.     As  now  conducted,  these 
bills  are  really  the  work  of  the  lobby,  and  all  sorts  of  jobs  are 
foisted  upon  the  people.     The  tax-payers  are  at  the  mercy  of 
the  jobbers  and  lobbyists,  and  the  burdens  of   taxation  are 
shifted  onto  the  class  which  has  no  standing  lobby  to  protect 
it.     Even  with  the  Constitutijon  as  it  is,  much  good  can  be 
accomplished  toward  tax  reform  by  the  appointment  of  a  com- 
mission to  devise  a  revenue  system,  as  has  been  done  in  some 
other  States,  and   report  a  bill.     Let  this  system  be  preserved 
in  its  main  features,  and,  if  necessary,  let  the  Legislature  amend 
it  in  minor  matters  at  subsequent  sessions,  provided  it  is  done 
a  reasonable  time  before  the  close  of  the  session.     We  need  a 
tax  system  that  the  plain  business  man  can  understand,  and, 
before  a  change  is  made  in  it,  the  public  should  understand  the 
necessity  for  the  change  and  what  will  be  its  effect  upon  busi- 
ness.    In  the  absence  of  constitutional   provisions  regulating 
these  matters,  we  must  appeal  to  public  opinion  to  settle  them. 
With  some  fixed  rules  or  policy,  foUow^ed  by  day-light  legisla- 
tion, we  will  not  have  to  get  a  search  warrant  to  find  out  what 
our  revenue  law  is  or  have  obsolete  statutes  drawn  on  us  which 
were  passed  for  the  purpose  of   filling  the  pockets  of  certain 
officials,  and,  when  sprung,  go   to   the  Attorney-general  and 
Governor  to  see  if  the  law  will  be  enforced,  and  have  all  the 
confusion  incident  to  such  legislation,  as  was  recently  witnessed 
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in   the  case  of  foreign  corporations,  and  especially  insurance 
companies. 

I  would  like  to  say  a  few  words  about  our  assessment  laws, 
especially  about  the  great  saving  which  could  be  effected  by 
requiring  only  one  assessment  every  three  or  four  years,  but 
will  not  trespass  upon  your  valuable  time  to  enlarge  upon  it. 
In  conclusion,  I  am  heartily  in  favor  of  a  constitutional  con- 
vention, but  I  believe  it  would  be  a  curse  unless  brought  about 
by  a  systematic,  organized  effort,  and  after  the  most  exhaustive 
discussion.  When  we  get  a  new  Constitution,  of  course  it  will 
be  necessary  to  have  our  statute  law  revised  and  brought  in 
harmony  with  the  new  Constitution.  But  this  work  should  be 
done  by  a  commission,  and  it  will  require  the  best  legal  talent 
of  the  State  to  do  it.  I  am  in  favor  of  a  Code,  and  not  a  com- 
pilation of  our  statutes. 

jB.  M,  Barton. — I  rise  for  a  question  of  information  more  than 
any  thing  else.  This  point  presented  itself  to  my  mind :  In  the 
first  place,  I  do  not  think  there  is  any  more  important  question 
comes  before  this  Association  than  the  codification  of  the  laws 
of  Tennessee.  This  has  been  more  impressed  upon  my  mind 
since  I  have  had  some  experience.  I  was  greatly  impressed 
when  that  man  whom  we  all  love  and  respect  so  much  (J.  B. 
Heiskell,  one  of  the  original  compilers  of  the  Code)  arose,  with 
some  feeling,  to  explain  in  regard  to  that  work.  I  do  feel 
like  that  was  an  able  and  noble  work  at  tte  time.  The  next 
question,  what  are  we  going  to  do,  is  a  practical  question.  What 
are  we  going  to  do  in  regard  to  the  codification  of  the  laws  of 
Tennessee?  I  say  I  feel  like  rising  on  that  question  for  infor- 
mation.    I  am  not  as  familiar  with  the  subject  as  I  ought  to  be. 

It  seems  to  me  there  ought  to  be  some  proper  resolutions 
adopted  on  the  subject.  I  agree  with  what  my  brother,  Mr. 
Swauey,  has  said,  that  we  should  appoint  some  committee,  to 
which  it  should  be  referred. 

.  J.  C.  Bradford. — I  have  a  resolution  that  I  wish  to  offer.  I 
will  read  it  with  your  permission.  As  preliminary  to  ottering, 
I  want  to  say  that  I  am  in  accord  with  the  paper  of  Mr.  Ma- 
lone.  I  think  the  greatest  need  in  the  State  of  Tennessee  is 
the  adoption  of  a  new  Constitution  at  this  time.  Now,  the 
Constitution  of  1870  is  about  as  much  fitted  for  our  use  as  a 
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suit  of  clothes  for  a  ten-year-old  boy  is  for  a  grown  man  twen- 
ty-one years  old.  We  may  tinker  with  our  statutory  laws,  and 
amend  and  change  as  much  as  we  please,  but  that  will  do  no 
good.  We  must  go  to  the  root  of  the  evil,  and  change  the  or- 
ganic law.  When  we  get  that  straight,  we  can  build  upon  it, 
but  until  we  get  that  foundation  we  cannot  do  it.  Proper 
measures  ought  to  be  taken  to  bring  this  about.  This  Associa- 
tion can  do  it  if  it  will  take  the  time.  It  will  take  time  to  do  it. 
We  can#ot  do  it  in  two  years,  and  perhaps  not  in  four  years, 
but  the  work,  the  seed  well  sown  in  that  direction,  will  ripen 
into  fruit  after  awhile.     Now,  this  is  my  resolution  : 

^^Besolvedy  That  a  special  committee,  composed  of  five  mem- 
bers, be  appointed  by  the  President  of  this  Association,  which 
shall  be  known  as  the  Committee  on  Constitutional  Convention, 
whose  duty  it  shall  be  to  take  in  charge  the  matter  of  securing 
the  adoption  of  a  new  Constitution  for  the  State,  and  devising 
and  recommending  practicable  means  to  that  end,  and  prepar- 
ing and  reporting,  from  time  to  time,  material  that  may  be  per- 
tinent and  helpful  in  preparing  a  new  Constitution. 

^^  Resolved  further  y  That  the  committee  further  take  into  con- 
sideration the  matter  of  the  revision  and  codification  of  the 
statutory  laws  of  the  State." 

Now,  this  resolution  is  susceptible  of  two  or  three  definitions. 
In  the  first  place,  if  the  Association  simply  adopts  the  resolu- 
tion advising  and  recommending  a  constitutional  convention, 
there  is  the  end  of  it;  but  we  must  put  to  work  the  machinery 
necessary  to  accomplish  the  result.  Of  course  the  whole  Asso- 
ciation cannot  do  it.  The  individual  members  of  the  Associa- 
tion, busy  as  they  are  every  day  of  each  year,  cannot  take  upon 
themselves  the  duty  of  going  out  and  canvassing  his  town  or 
county  to  work  up  a  sentiment  that  would  favor  a  constitutional 
convention,  but  let  us  concentrate  our  effort,  and  put  it  in  the 
hands  of  men  who  are  earnestly  in  favor  of  securing  a  consti- 
tutional convention.  Now,  the  only  means  I  know  of  doing 
this,  is  for  the  President  of  this  Association  to  select  a  commit- 
tee, charged  with  the  duty  of  going  over  the  whole  ground  and 
acquainting  themselves,  in  one  way  or  another,  with  the  senti- 
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men!  of  the  State,  and  in  securing  the  eo  operation  of  the 
members  of  the  bar  and  other  people  who  are  interested,  and 
other  interests  that  are  interested  in  securing  a  constitutional 
convention.  Now,  it  is  not  only  the  lawyers,  Mr.  President, 
who  are  interested  in  this  matter.  There  are  the  merchantB, 
there  are  the  manufacturers,  and  there  are  the  farmers.  In 
short,  every  interest  in  the  State  is  vitally  concerned  in  the 
question  of  taxation.  Now,  under  our  present  Constitution, 
there  can  be  no  equitable  mode  or  method  of  taxatioft.  There 
ought  to  be  such  a  provision  as  will  allow  the  taxation  to  be 
more  equitable  upon  every  interest.  What  we  want  is  equalit}' 
to  every  interest  in  the  State.  Then  take  the  question  of  roads, 
and  take  other  questions.  This  committee  can  put  itself  into 
communication  with  the  representatives  of  each  of  these  par- 
ticular interests,  and  by  securing  men  on  committees  represent- 
ing different  interests,  etc.,  you  will  work  up  such  a  sentiment 
all  over  the  State  that  the  Legislature  will  call  the  constitutional 
convention. 

The  next  part  of  the  resolution  contemplates  this  method  of 
securing,  for  the  use  of  the  constitutional  co»ivention,  at  its 
leisure,  the  different  constitutions  of  the  different  States  in  the 
Union,  examining  into  the  particular  needs  of  the  State,  and 
formulating,  in  reports  from  time  to  time  to  this  convention, 
such  material  as  would  save  a  great  deal  of  labor  to  the  consti- 
tutional convention  when  they  met.  Now,  the  constitutional 
convention,  as  a  matter  of  course,  would  be  limited  as  to  time. 
They  would  be  in' a  hurry — would  be  afraid  of  the  expense  to 
the  State,  and  the  consequence  probably  would  be  that,  without 
some  such  preliminary  preparation,  they  would  not  have  at  hand 
the  material  which  this  Association,  through  these  men,  could 
furnish  them  to  use  in  formulating  a  proper  Constitution.  Now, 
I  do  not  mean  simply  that  this  committee  should  formulate  and 
recommend  any  particular  Constitution  to  the  constitutional 
convention,  but  let  them  get  in  communication  with  the  differ- 
ent interests  in  the  State,  and  inquire  of  their  particular  needs 
rather — what  sort  of  a  road  will  do  you  in  East  Tennessee, 
what  sort  in  West  Tennessee,  and  what  sort  in  Middle  Tennes- 
see. Then  let  them  go  and  put  this  in  the  form  of  a  report, 
and  make  the  report  here  to  this  Association.     Then  take  the 
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question  of  taxation,  and  take  the  judiciary.  There  is  nothing 
more  needed  than  an  entire  revision  of  the  judiciary  machinery 
of  the  State.  They  can  procure  from  gentlemen  who  are  skilled 
at  the  work  an  examination  into  the  needs  of  the  State  on  these 
subjects,  and  have  these  reports,  which  can  be  used  by  this  Asso- 
ciation at  its  annual  meeting,  and  in  this  way  we  will  gradually 
accumulate,  by  the  time  the  constitutional  convention  is  called, 
a  mass  of  material  that  will  be  exceedingly  useful  to  the  con- 
vention when  it  undertakes  this  work. 

W.  B,  Swaney. — I  want  to  second  the  motion,  and  most 
heartily  indorse  the  resolution  ottered  by  Mr.  Bradford.  I  be- 
lieve Mr.  Bradford  was  a  member  of  a  committee  on  this  sub- 
ject, and  Mr.  Jno.  A.  Pitts  was  Chairman,  and  did  most  of  the 
work,  and  my  connection  with  that  and  some  other  matters  was 
as  clerk. 

I  want  to  say  that,  to  my  mind,  we  will  have  to  make  it  a 
campaign  of  education.  I  am  a  Democrat,  and  believe  that  if 
v^e  will  qualify  the  people  of  Tennessee,  they  will  do  what  is 
right,  but  we  will  have  to  get  the  material  for  this  convention. 
We  will  have  to  inform  ourselves  to  know  what  we  want  to  do. 
It  is  not  merely  a.  question  of  wanting  a  constitutional  conven- 
tion. We  will  have  to  get  this  literature,  and  this  sentiment 
aroused,  and  get  our  newspaper  editors  in  every  section,  and 
carry  on  this  campaign.  1  believe,  if  this  committee  will  go 
about  the  work  as  we  did  our  Court  of  Appeals,  they  will  be 
successful.     I  am  not  afraid  of  it. 

W.  H.  Russell, — 1  want  to  most  heartily  indorse  the  motion  of 
Mr.  Bradford,  and  to  make  a  suggestion  in  connection  with  it. 
My  experience  for  the  past  four  years  has  been  such  as  to  bring 
me  in  constant  contact  with  men  having  ca|»ital  to  invest,  and 
seeking  Southern  investment.  The  interests  in  which  I  have 
been  associated,  for  instance,  in  the  State  of  Tennessee,  have  in- 
vested, in  three  and  a  half  years,  over  three  million  dollars  cash, 
and  when,  something  like  two  years  ago,  we  decided  to  raise 
about  a  million  dollars  by  mortgage,  it  was  a  matter  of  amaze- 
ment and  surprise  to  some  of  the  officers  of  our  corporation, 
the  East  Tennessee  Land  Company,  to  find  that  it  actually  cost 
hundreds  of  dollars  to  register  the  mortgages  i>reparatory  to 
bringing  the  money  into  the  State  of  Tennessee,  and,  more  than 
5 
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that,  they  have  been  astonished  at  the  difficulties  that  we 
had  to  encounter  in  gettitig  the  necessary  action  by  County 
Courts  and  other  bodies  organized  under  our  present  Constitu- 
tion. Then,  not  being  to  the  manor  born  myself,  I  have  seen 
some  of  the  defects  of  the  judiciary  system  of  Tennessee,  and, 
by  reason  of  experience  in  other  States,  and  training  under  other 
Codes  and  Constitutions,  has  satisfied  me  that  the  great  State  of 
Tennessee,  which  is,  and  is  to  be,  my  home,  occupies  a  position 
far  in  the  rear  in  the  march  of  progress  and  development  of  our 
common  country;  and  it  seems  to  me  that,  notwithstanding  the 
criticisms  and  comments  we  have  heard  made  upon  the  action 
or  the  non-action  of  the  Bar  Association,  and  the  failure  and 
want  of  success  of  its  efforts,  with  such  a  line  of  policy  as  Mr. 
Bradford  suggested  in  his  report  yesterday,  as  Mr.  Malone  has 
emphasized  in  his  paper  to-day,  and  as  Mr.  Bradford  has  crys- 
tallized into  his  motion  to-day,  be  taken  up  and  carried  out  by 
a  committee  of  five  members  of  this  Association  by  the  modes 
presented,  will,  within  the  next  four  years,  give  us  a  revision  of 
the  Constitution  of  Tennessee,  and  a  codification  of  its  laws. 
I  could  not,  sir,  as  a  man  coming  from  another  State,  undertake 
to  criticise  a  system  in  which  I  have  found  so  much  that  is  ad- 
mirable, but  for  the  fact  that  I  find  those  who  claim  this  as 
their  native  heath  occupy  exactly  the  same  position.  I  have 
sometimes  heard  men,  and  I  am  glad  to  say  they  were  not  the 
great,  big  men  of  Tennessee,  criticise  people  who  came  here 
from  other  States  and  dare  to  declare  an  opinion  about  the 
judiciary,  or  other  systems,  but  I  do  not  believe,  sir,  that  this 
sentiment  longer  exists  among  any  considerable  number  of  men 
throughout  the  dimensions  of  the  State.  It  seems  to  me  that 
our  Constitution  is  superannuated;  that  from  its  history,  as  I 
understand  it,  it  was  adopted  at  a  time  when  there  were  special 
objects  to  attain.  Those  conditions  now  no  longer  exist,  and 
when  we  see  States  like  Nevada,  the  new  Dakotas,  and  Califor- 
nia with  Constitutions  and  Codes  that  are  in  advance  of  ours, 
it  seems  to  me  that  we  ought  to  adopt  a  system  and  a  policy  that 
will  put  us  on  an  eqimlity  with  them.  I  have  had  occasion, 
within  the  last  few  weeks,  to  examine  the  revised  code  of  Vir- 
ginia of  1887.  They  had  a  book,  so  far  as  the  size  of  the  book 
was  concerned,  that  was  larger  than  Milliken  &  Vertices'  Code. 
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They  have  condensed  that  into  a  volome  about  two-thirds  its 
former  size.  They  have  revised  the  different  provisions  of  the 
law,  and  now  have  one  of  the  best  Codes  in  the  country.  We 
all  know  that  the  Georgia  and  Alabama  Codes  are  superior  to 
that  of  Tennessee,  and  that  Georgia  is  making  greater  progress 
than  we  are,  largely  influenced  by  the  constitutional  provisions. 
On  the  question  of  taxation  alone,  I  have  had  some  peculiar 
experiences  withiti  the  last  few  weeks,  in  the  little  city  of  Har- 
riman,  where  I  have  been  interested  for  some  years  past  in  the 
organization  of  a  building  and  loan  association.  We  appeal  to 
a  particular  constituency  throughout  the  country  for  the  invest- 
ment of  money.  We  have  brought  into  the  country  alone 
through  that  building  and  loan  aasociation,  about  one  hundred 
thousand  dollars.  Every  dollar  of  that  has  been  loaned  to  those 
people.  Not  one  dollar  of  it  went  outside  of  that  county.  We 
loaned  every  dollar  of  it  to  the  people  of  that  city,  and  we  are 
building  up  homes  for  the  people.  Over  one  hundred  houses 
have  been  built — nearly  one  hundred  and  fifty.  Every  dollar 
was  subject  to  taxation.  Is  there  a  lawyer  here  to-day  who  is 
prepared  to  tell  me,  under  our  new  law — the  tax  law,  as  it  stands 
to-day — what  the  basis  of  taxation  is  upon  that  association  ?  I 
have  heard  five  tolerably  good  lawyers  discuss  the  question, 
and  all  five  had  different  constructions  of  the  law.  The  con- 
struction that  will  probably  prevail,  under  the  judicial  authori- 
ties and  the  Code  that  we  have  upon  that  subject,  will  impose  a 
double  tax  upon  every  dollar  of  that  property.  Every  property- 
holder  who  takes  money  from  the  association  is  a  part  of  the 
association,  and  there  is  a  tax  upon  that  property  and  the 
money  he  gets  from  the  association.  Then  you  have  a  tax 
upon  the  mortgages  and  notes  of  the  aasociation,  and,  perhaps, 
also  upon  the  capital  stock,  and  you  actually  get  three  taxes 
from  this.  The  truth  of  the  matter  is,  that  the  great  State  of 
Tennessee  has  gone  too  long  without  a  complete  revision.  As 
Mr.  Malone,  in  his  paper,  says,  there  has  been  a  revision  almost 
every  ten  years,  up  to  the  present  time.  Now,  in  Missouri, 
where  I  was  reared,  the  new  Constitution  requires  the  revision 
of  the  Code  of  the  State  to  be  made  every  ten  years.  The  con- 
sequence is,  that  there  is  a  deliberate  pre{>aration  by  two  or 
three  successive  legislative  bodies  for  the  revision  of  the  Code, 
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and,  as  a  result,  the  last  Code  of  Missouri  is  regarded,  I  think, 
as  the  best  of  the  Codes  among  the  Western  States,  because 
they  took  advantage  of  the  mistakes  of  New  York,  and  some 
of  these  others,  and  some  of  the  new  States  of  the  West,  in 
their  judicial  system,  and  took  the  best  features  from  these  sys- 
tems. If  we  had  that  in  Tennessee  to-day,  we  would  develop 
this  State  so  that  in  the  next  ten  years  we  could  bring  in  one 
hundred  dollars  where  we  can  bring  in  one  dollar  under  the 
present  system.  In  the  consideration  of  this  subject,  I  will  say 
that  if  it  were  not  that  the  judges  and  chancellors  ot  Tennessee 
are  all  men  of  profound  common  sense,  and  have  infused  that 
into  their  judicial  system,  I  think  we  would  be  in  worse  condi- 
tion than  we  now  are. 

If  you  will  appoint  such  a  committee  as  Mr.  Bradford  has 
suggested,  and  give  that  committee  power  to  appoint  sub-com- 
mittees and  go  into  each  division  of  the  State — take  say  five  or 
ten  men  and  some  good  lawyers,  who  will  tight  the  little  con- 
servative sentiment  there  is  in  Tennessee  that  is  in  favor  of  the 
old  law — instead  of  four  years,  the  State  of  Tennessee  will  have 
a  Constitution  and  Code  that  will  reflect  credit  upon  the  State; 
and  this  Bar  Association  has  the  power  and  influence  to  carry 
through  such  a  measure.  You  can  do  it  bj  getting  up  meet- 
ings and  passing  resolutions;  you  can  do  it  by  getting  ideas  and 
getting  up  discussions.  You  can  follow  it  up  in  the  same  way 
you  talked  the  special  tax.  You  want  a  special  law,  you  draw 
the  law  and  get  up  a  lobby  ;  you  pay  counsel,  and  they  go  before 
the  Legislature  and  argue  the  question  until  you  get  your  law. 
I  was  a  member  of  the  committee  that  went  before  the  Legisla- 
ture to  secure  a  charter  for  our  town.  We  were  told  that  it  was 
absurd  and  unnecessary  to  go  before  the  Legislature  for  such  a 
darter;  that  it  was  absolutely  imposj^ible  that  any  Legislature 
in  Tennessee  would  permit  to  be  put  in  a  city  charter  any  pro- 
vision so  restricting  taxation.  If  you  will  go  to  the  Acts  ot  the 
Legislature  of  Tennessee  of  two  years  ago,  you  will  find  that 
that  charter  was  passed  through  the  Senate  and  House.  It  was 
because  we  went  right  in  and  lobbied  with  them,  and  argued  the 
question  before  them,  and  got  our  charter  passed.  The  same 
thing  can  be  done  with  this  proposition,  if  only  the  Bar  Asso- 
ciation will  make  this  its  business,  for  the  preservation  of  the 
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State ;  if  the  members  of  the  bar  will  continue  to  argue  and  agi- 
"tate  the  question  throughout  the  whole  State. 

JU.  M.  Hope. — I  agree  with  Mr.  Russell.  I  think  any  Legis- 
lature on  the  face  of  the  earth  that  passed  a  charter  like  Harri- 
man's  will  do  any  thing.  I  think  he  is  right  about  it — they 
^will  do  almost  any  thing. 

W,  H.  Russell — I  would  like  to  say  that  tliellarriman  charter 
is  long,  but  we  do  not  take  up  as  much  time  as  Chattanooga's 
charter  does. 

Motion  :  That  this  body  adjourn  until  half-past  two  o'clock, 
and  then  meet  in  front  of  the  building  for  the  purpose  of  hav- 
iiifi^  the  photograph  of  the  Association  taken. 

Motion  seconded  and  carried. 

AFTERNOON    SESSION, 

The  Association  was  called  to  order  at  2:30  by  the  President. 

The  President. — The  question  recurs  upon  the  paper  sub- 
mitted by  Mr.  Malone  and  upon  the  motion  made  by  Mr.  Brad- 
ford for  the  appointment  o#  a  committee  to  take  in  hand  this 
matter;  for  the  preparation  of  material  to  furnish,  together 
with  its  report,  to  the  next  meeting  of  the  Association.  This 
is  now  before  the  house.  Let  me  say  to  the  house  that  we  have 
a, great  deal  of  business  to  do  this  evening  which  we  will  be 
compelled  to  force  through  as  rapidly  as  possible  or  it  will  not 
be  finished.  I  will  now  request  of  this  body  that  no  person 
speak  longer  than  ten  minutes  at  one  time.  Is  the  house  ready 
for  the  question  ? 

Question  called  for. 

The  President. — Those  in  favor  of  the  resolution  as  read  by 
Mr,  Bradford,  which  he  has  reduced  to  writing,  make  it  known 
by  saying  aye. 

Motion  carried. 

The  President. — The  next  matter  before  the  house  is  a 
paper  by  Charles  D.  Porter,  of  Nashville,  on  the  subject,  "  Is 
a  Circuit  Judge  a  Factor  in  the  Trial  of  a  Jury  Case?"  {See 
Appendix,) 

The  President. — The  next  matter  is  a  paper,  "Evolution  of 
a  Constitutional  Point,"  by  General  Ileiskell. 
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J.  B.  HeiskelL — Mr.  PresideDt:  I  am  afraid  that  mj  title  in 
the  programme  is  somewhat  misleading  in  regard  to  the  nature 
of  the  subject.  Some  five  years  ago  I  read  before  this  body, 
which  convened  at  Memphis,  a  paper  which  properly  refers  to 
that  subject,  under  the  head  of  '^  Retrospective  decisions." 
That  paper  was  published  in  the  proceedings  of  this  body,  and 
afterward,  with  some  revision,  was  published  in  the  American 
Law  Review^  which  gave  rise  to  criticism  by  a  gentleman  of  the 
city  of  Boston,  published  in  the  same  review.  I  prepared  what 
I  expect  to  read  to  you  this  evening  as  an  answer  to  that  crit- 
icism ;  and  when  invited  to  address  this  body,  I  advised  the 
President  that  I  could  not  take  it  upon  myself  to  prepare  a 
new  paper,  but  if  he  thought  that  paper  would  answer  the  par- 
pose,  that  I  would  cheerfully  read  it.  I  was  fearful  that  it 
would  be  too  long  for  the  patience  of  this  body,  and  as  still 
fearful  that  it  will  be  so,  although  I  am  not  as  modest  about  it 
as  1  would  have  been  if  it  had  come  earlier,  for  the  reason  that 
I  find  another  gentleman  has  written  a  paper  quite  as  long.  I 
feared,  too,  when  I  came  in  here  that  this  would  be  regarded  as 
a  back  number,  as  it  applied  to  a  series  of  decisions  of  the 
Supreme  Court  of  the  United  States  extending  back  through 
the  last  forty  years,  but  I  learn,  on  inquiry  since  I  came  here, 
that  this  subject  has  been  before  the  Supreme  Court  of  the 
United  States,  and  the  controversy  has  been  renewed,  and  in  a 
very  recent  case,  in  which  Mr.  Justice  Field  has  reviewed  the 
ground  involved  in  the  former  paper  and  taken  a  position  very 
much  in  accordance  with  that  I  have  advanced.  I  feel,  there- 
fore, that  the  fact  that  the  conflict  of  jurisdiction  between  the 
State  and  Federal  Courts,  which  is  constantly  presenting  itself 
in  some  form  or  other,  justifies  the  course  I  have  taken  in  this 
matter. 

Again,  this  is  not  in  the  form  I  would  have  presented  it,  if  I 
had  written  it  for  the  purpose  of  presenting  it  to  this  body 
originally,  but,  as  I  would  not  take  upon  myself  the  labor  of 
rewriting  it  wholly,  I  present  it  to  you  in  this  form,  although 
it  might  have  been  presented  in  a  more  intelligible  form.  (&« 
Appendix) 

During  the  reading  of  his  paper.  General  Heiskell  said  :  The 
opinion  to  which  I  alluded  in  the  outset,  and  which  I  am  xn- 
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formed  Mr.  Justice  Field  has  delivered,  I  think  is  one  that  is 
likely  to  give  rise  to  a  considerable  conflict  between  the  courts 
of  the  State  and  of  the  United  States,  and  is  one  which  I  had  not 
heard  of  before  I  came  here.  In  that  case  the  question  was, 
whether  the  law  of  Ohio  in  regard  to  injuries  to  employes  was 
to  be  decided  according  to  the  decisions  of  the  State  courts  of 
Ohio,  or  according  to  the  general  idea  of  the  Supreme  Court  of 
the  United  States,  as  to  what  the  common  law  was  upon  the 
subject.  Mr.  Justice  Field  delivered  the  opinion,  and  that  not 
in  accordance  with  the  laws  of  the  State  of  Ohio.  A  large  num- 
ber of  decisions  must  inevitably  follow,  in  which  this  conflict 
between  the  two  jurisdictions  must  come  up.  I  cannot  hope 
that,  after  the  succession  of  decisions  that  have  followed  for  fifty 
years,  that  any  thing  I  may  have  to  say  will  succeed  in  setting 
the  wrong  right,  yet  I  think  it  is  right  for  us  to  think  upon 
these  subjects,  and  be  able  to  express  ourselves  fully  upon  them, 
with  a  view  to  rectifying  the  wrong.  It  is  the  duty  of  the 
United  States  Court,  when  the  power  is  delegated  to  it,  to  exe- 
cute the  State  law,  and  to  execute  that  law  as  held  by  the  State, 
and  not  as  held  upon  some  supposed  existing  law,  not  of  the 
United  States,  but  some  general  law  that  we  have  eliminated 
from  our  statutes.  For  this  reasoii,  I  think  there  ought  to  be 
an  expression  by  Congress  requiring  them  to  follow  the  decis- 
ions of  the  State  Courts,  and  give  them  the  respect  due  them. 

Vice-president  James  11.  Malone  took  the  chair. 

The  President. — The  next  thing  on  the  programme  is  a  pa- 
per by  Mr.  M.  Savage,  of Clarksville,  entitled:  "State and  Fed- 
eral Courts  Should  Administer  the  Same  Law  on  Questions  Af- 
fecting Private  Rights."     {See  Appendix,) 

The  President. — The  next  in  order  is  a  paper  by  Mr.  Mc- 
Farland,  of  Memphis. 

Claude  Waller. — I  have  his  paper  upon  the  subject  "  Uniform 
State  Laws."  I  understand  that  it  was  the  desire  of  Mr.  Mc- 
Farland  to  have  this  paper  referred  to  the  delegates  to  the 
American  Bar  Association,  and  I  wish  to  make  a  motion  that 
the  paper  be  received,  tiled,  and  referred  to  the  delegates  to  be 
elected  this  afternoon  to  the  American  Bar  Association. 

Motion  carried,  and  the  paper  so  referred.     {See  Appendix.) 

S.  A.  Champion. — There  is  a  report  from  the  special  commit- 
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tee  appointed  yesterday  upon  the  construction  of  the  act  of 
1877-91.  There  is  a  majority  and  minority  report.  This  is  a 
question  'n  which  a  great  many  lawyers  feel  a  decided  interest 
at  this  time,  and,  at  the  earnest  request  of  the  committee  and  a 
number  of  other  gentlemen,  I  want  to  move  that  we  adjourn 
until  to-morrow  morning,  and  make  this  special  for  to-morrow 
morning  at  10  o'clock. 

Motion  seconded. 

The  President. — It  has  been  moved  and  seconded  that  the 
report  of  the  committee  upon  the  act  of  1877-91  be  deferred 
until  to-morrow,  and  be  then  considered  by  such  gentlemea  as 
may  see  proper  to  stay  over.  All  in  favor  of  this  motion  make 
it  known  by  saying  aye. 

Motion  carried. 

Claude  Waller. — I  would  like  to  ask  a  question  in  that  connec- 
tion. Mr.  Galloway,  our  stenographer,  has  made  arrangements 
to  return  to-night.  I  want  to  know  from  the  Association  if  it 
is  desired  that  the  discussion  of  this  report  be  taken  down  and 
published,  and  that  he  remain  over  to  take  it. 

J,  H,  Malone, — I  would  suppose,  if  this  matter  is  of  sufficient 
importance  for  this  body  to  adjourn  until  to-morrow  to  discuss 
it,  it  ought  to  be  taken  down. 

S,  A,  Charnpion, — I  move  that  the  stenographer  be  requested 
to  remain  and  take  down  discussion  of  special  committee's  re- 
port to-morrow. 

The  President. — The  motion  is  that  the  stenographer  be  re- 
quested and  e  !  ployed  to  remain  and  take  down  discussion  of 
report  to-morrow. 

Motion  carried. 

The  President. — Next  is  miscellaneous  business.  Is  there 
any  thing  under  this  head  ? 

A,  D.  Marks. —Th^vQ  is  one  feature  of  the  work  of  this  As- 
sociation in  the  past,  to  the  value  of  which  I  wish  to  draw  the 
attention  of  the  members  of  this  body,  and  if  the  Association 
has  accomplished  no  good  other  than  that,  that  is,  in  itself,  a 
sufficient  reason  for  its  being.  During  the  last  year  I  have  had 
occasion  to  prepare  a  sketch  of  the  Supreme  Court  of  our  State, 
the  materials  of  which  were  very  difficult  to  gather.  I  found 
among  the  proceedings  of  this  Association  biographical  sketches 
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prepared  by  various  members  of  the  bar,  from  time  to  time,  of 
the  distinguished  judges  of  the  past;  and  these  vere  deposito- 
ries of  information  which  it  would  have  been  impossible  to  have 
gotten  otherwise,  and  this  Association,  in  thii*,  has  rendered  a 
most  valuable  work  of  history.  I  was  led  particularly  to  appre- 
ciate their  value,  because  I  found  them  always  of  great  assist- 
ance to  me.  I  felt  that  I  ought  to  say  this  much,  so  as  to  let 
the  Association  know  of  how  great  value  they  had  been  to  one 
who  had  been  working  in  that  tield. 

The  President. — ^The  next  and  last  thing  on  our  programme 
is  the  election  of  officers.  The  election  of  officers  is  now  in 
order. 

W.  L,  Granbery. — In  selecting  a  member  for  President,  we 
should  select  a  gentleman  who  would  maintain  the  high  stand- 
ing which  has  characterized  former  Presidents  of  this  Associa- 
tion. I  desire  to  present  the  name  of  a  gentleman  to  the  Asso- 
ciation who  has  been  actively  identified  with  the  Association ;" 
a  gentleman  not  only  ready  and  willing  to  maintain  the  high 
standing  of  former  Presidents,  but  a  gentleman  who  has  been 
Vice-president  of  the  Association,  and,  as  our  friends  from 
East  Tennessee  are  entitled  to  the  office,  I  desire  to  present  the 
name  of  Col.  W.  A.  Henderson,  of  Knoxville. 

The  President. — You  have  heard  the  nomination  of  Col.  W. 
A.  Henderson,  of  Knoxville,  for  President  for  the  next  year. 

H.M,  Wiltse, — As  self-constituted  representative  of  the  Chat- 
tanooga bar,  I  desire  to  second  that  nomination,  because  I  be- 
lieve that,  with  the  exception  of  myself,  he  is  the  most  compe- 
tent man  for  the  position  in  the  Association. 

W.  H.  Bussell, — Always  having  due  regard  for  Mr.  Wiltse's 
feelings,  in  behalf  of  the  Knoxville  bar,  I  desire  to  say  that  it 
is  the  unanimous  wish  of  that  bar  that  Mr.  Henderson  be 
chosen  President  of  the  Association. 

A.  D,  Marks — If  there  be  no  other  names,  I  move  that  the 
rules  be  suspended,  and  the  Secretary  instructed  to  cast  the 
unanimous  vote  of  the  Association  for  Mr.  Henderson  for  Pres- 
ident. 

The  President. — It  is  moved  that  the  rules  be  suspended, 
and  the  Secretary  be  directed  to  cast  the  unanimous  vote  of  the 
Association  for  Judge  Henderson  for  President  of  this  Associa- 
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tion  for  the  ensuing  year.     Those  in  favor  of  the  motion  say 
aye.  '     . 

Motion  carried,  and  the  Secretary  cast  the  unanimous  vote  of 
the  Association  for  Judge  Henderson  for  President. 

Calls  of  "  Henderson !     Henderson  ! " 

W,  A,  Henderson, — Gentlemen  of  the  Bar  Association;  I 
will  state  that  for  many  yearsxl  have  been  an  active  participant 
in  this  Association.  I  consider  its  Presidency  a  high  honor. 
I  consider  the  method  of  conferring  it  upon  me  one  of  espe- 
cially high  honor.  I  promise  you  that  for  the  coming  year,  so 
far  as  in  me  lies,  I  will  endeavor  to  be  an  efficient  officer  of  this 
Association.     (Applause.) 

The  President. — The  next  thing  in  order  is  nominations  for 
Vice-president. 

A  Member, — I  nominate  H.  M.  Wiltse,  of  Chattanooga,  for 
Vice-president  for  East  Tennessee. 

J.  M.  Dickinson. — I  nominate  W.  L.  Qranbery,  of  Nashville, 
for  Middle  Tennessee. 

G.  F.  Vance. — I  nominate  J.  H.  Malone,  of  Memphis,  for 
Vice-president  for  West  Tennessee. 

W.  H.  Russell. — I  move  that  the  Secretary  be  instructed  to 
cast  the  vote  of  the  Association  for  the  three  gentlemen  named 
for  Vice-presidents  of  the  Association  for  the  ensuing  year, 

M.  M.  Hope.— I  second  the  motion,  for  it  is  the  only  way  I 
can  get  Wiltse  through.     (Laughter.) 

The  President. —  You  have  heard  the  motion.  All  in  favor 
of  it  say  aye. 

Motion  carried,  and  Secretary  so  instructed. 

A.  D.  Marks. — It  is  suggested  that  Mr.  Wiltse  make  the 
speech  for  the  three,  the  rules  being  suspended. 

H.  M.  Wiltse. — I  am  reminded  by  my  friend,  Hope,  of  a  prac- 
titioner in  another  profession,  who  had  occasion  to  attend  a  very 
peculiar  and  delicate  case.  He  lost  the  child,  but  the  mother 
said  she  thought  the  old  man  would  pull  through.  I  am 
delighted  that  he  pulled  me  through.  I  am  delighted  by  the 
skill  of  the  gentleman  who  made  the  motion  that  the  vote  be 
cast  by  the  Secretary.  I  desire  to  say  why  I  seconded  the 
motion  that  the  nominee  for  President  be  elected  by  the  Sec- 
retary.   I  did  so  with  more  or  less  of  mental  reservation  that  I 
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supposed  that  the  .Society,  in  its  wisdom,  would  do  the  right 
thing  ;  and  now  I  feel  perfectly  safe,  because,  in  the  event  of  the 
incapacity  or  incompetency  of  the  President,  I  know  we  have 
one  man  who  will  come  to  the  rescue  of  the  Association. 

-A.  D,  Marks. — I  believe  the  election  of  a  Secretary  is  next 
in  order. 

The  President. — Does  the  Chair  hear  any  nominations  for 
Secretary  ? 

A.  D.  Marks. — I  desire  to  put  in  nomination  our  most  pro- 
ficient Secretary,  Mr.  Claude  Waller. 
Motion  seconded. 

W.  L.  Granbery. — I  move  that  the  rules  be  suspended,  and 
the  President  cast  the  unanimous  vote  of  the  Association  for 
Mr.  Waller  for  Secretary. 
Motion  carried  unanimously. 

J,  M.  Dickinson, — It  is  customary  to  send  delegates  from  this 
Association  to  the  American  Bar  Association.  We  are  entitled 
to  send  three  delegates  and  three  alternates.  I  move  that  we 
now  go  into  the  election  of  these  delegates. 

The  President. —It  is  now  in  order  to  elect  three  delegates 
and  three  alternates  to  the  American  Bar  Association. 

J.  M,  Dickinson. — I  will  say,  for  the  information  of  any  who 
may  not  be  aware  of  the  fact,  that  the  American  Bar  Associa- 
tion meets  in  Milwaukee.  I  nominate  from  East  Tennessee, 
H.  H.  Ingersoll;  from  West  Tennessee,  Mr.  Lehman;  and 
from  Middle  Tennessee,  A.  D.  Marks. 

A,  D.  Marks. — I  wish  to  say  that  I  am  already  a  member  of 
that  Association.  I  wish  to  nominate  A.  M.  Tillman,  of  Nash- 
ville, who  has  been  elected  a  member  of  this  Association,  and 
who,  I  think,  expects  to  attend  the  next  meeting  of  that  Asso- 
ciation. 
Nomination  of  Mr.  Tillman  seconded. 

W.  It.  Granbery. — I  move  that  the  rules  be  suspended,  and 
the  Secretary  be  requested  to  cast  the  ballot  for  these  three 
nominations. 
Motion  carried,  and  Secretary  so  instructed. 
A  Member. — I  move  that  R.  M.  Barton,  of  Chattanooga,  be 
appointed  alternate  for  East  Tennessee. 
Motion  seconded. 
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W.  W.  McDowell — I  Dominate  Mr.  Metcalf,  from  West  Ten- 
nessee. 

Nomination  seconded. 

A  Member. — I  nominate  M.  Savage,  of  Clarksville,  for  Mid- 
dle Tennessee. 

Nomination  seconded. 

A  Member. — I  move  that  the  rules  be  suspended  and  the  Sec- 
retary be  instructed  to  cast  the  unanimous  vote  of  the  Associa- 
tion for  the  three  gentlemen  named. 

Motion  carried,  and  Secretary  so  instructed. 

J.  S.'Filcher. — I  think  it  has  been  customary  to  elect  a  Cen- 
tral Council. 

A.  D.  Marks. — Mr.  President,  it  has  been  customary,  in  elect- 
ing a  Central  Council,  to  elect  a  majority,  a  quorum,  from  the 
place  where  the  President  resides. 

The  President. — It  has  been  customary,  the  Chair  is  in- 
formed, for  three  to  be  elected  from  the  place  of  residence  of 
the  President. 

J.  S.  Pilcher. — I  nominate  H.  II.  Ingersoll  as  one  of  the  Cen- 
tral Council. 

J.  M.  Dickinson. — I  nominate  J.  W.  Caldwell  as  another. 

A  Member. — I  nominate  W.  L.  Welcker  as  another. 

jET.  31.  Wiltse. — In  view  of  the  fact  that  I  think  it  convenient 
that  a  member  of  the  Central  Council  should  be  in  Chattanooga, 
I  nominate  M.  M.  Hope,  of  Chattanooga. 

J.  W.  Bonner. — I  nominate  C.  W.  Metcalf,  of  Memphis. 

A.  D.  Marks. — I  move  that  the  rules  be  suspended,  and  the 
Secretary  directed  to  cast  the  ballot  of  the  Association  unani- 
mously for  the  members  nominated. 

Motion  carried. 

The  following  papers  were  received,  tiled,  and  ordered  pub- 
lished in  the  proceedings:  *' The  Mero  District,"  John  Allison, 
of  Nashville ; "  Co-operation  Among  Lawyers,"  6.  N.  Tillman, 
of  Nashville ;  "  The  Ann  Arbor  Cases,"  Samuel  Watson,  of 
Nashville. 

J.  M.  Dickinson. — I  move  that  we  adjourn  until  to-morrow 
morning,  at  10  o'clock. 

Motion  carried,  and  Association  adjourned. 
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SATURDAY,  JULY  15,  1893. 


The  Association  was  called  to  order  at  10  o'clock  by  the 
President. 

The  President. — The  first  business  before  this  body  will  be 
the  report  of  the  special  committee  touching  the  legal  status  of 
foreign  corporations  in  Tennessee,  of  which  Mr.  Champion  is 
Chairman. 

Mr.  Champion  read  the  majority  report,  as  follows : 

To  the  Bar  Association  of  Tennessee: 

The  undersigned,  members  of  the  committee  to  whom  was 
referred  the  able  paper  read  by  John  H.  Watkins  upon  the 
status  of  foreign  corporations  under  the  act  of  1877,  Chapter  31, 
as  amended  by  the  act  of  1891,  Chapter  122,  report  as  follows : 

(1)  That  we  are  of  the  opinion  that  foreign  corporations. do 
not  subject  their  capital  stock,  and  other  property,  to  an  ad 
valorem  tax  in  Tennessee  by  complying  with  said  acts.  The 
property  owned  by  such  corporations,  located  in  Teimessee,  is 
subject  to  taxation,  independent  of  said  legislation. 

(2)  The  main  purpose  of  said  acts,  manifestly,  is  to  have  foreign 
corporations  doing  business  in  this  State,  brought  within  the 
jurisdiction  of  our  State  courts. 

(3)  That  such  corporations  engaged  in  interstate  commerce 
would  not  fall  within  the  provisions  of  said  acts. 

(4)  Foreign  corporations  which  comply  with  the  law  would 
not  thereby  be  deprived  of  the  right  to  sue  in  the  Federal  courts, 
nor  would  such  compliance  prejudice  their  charter  rights,  or 
tend  to  annul  their  charters.  In  short,  the  legal  effect  of  a  com- 
pliance\with  the  acts  of  1877  and  1891  will  be  to  subject  these 
corporations  to  suit  in  the  State  courts  of  Tennes^see,  and  im- 
pose upon  them  a  small  privilege  tax. 
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We  are  content  to  state  the  conclusions  we  have  reached 
without  elaborating  the  reasons  therefor. 

S.  A.  Champion, 

H.   M.    WiLTSE, 

W.  A.  Henderson, 
Wm.  House. 

C  F.  Vance. — It  is  with  a  great  deal  of  diffidence  that  I  pre- 
sent a  minority  report.  The  fact  is,  the  minority  report  is  not 
founded  upon  a  conviction  of  its  being  correct.  We  did  not 
have  the  revenue  law  of  1892  before  us,  showing  that  foreign 
corporations  are  taxed  on  premiums  two  and  one-half  per  cent, 
in  lieu  of  all  other  taxes,  and  we  could  not  consider  the  effect 
of  that,  whether  it  applied  to  all  foreign  corporations  that  had 
taken  advantage  of  the  law  of  1877-1891,  or  whether  it  applied 
to  purely  foreign  corporations  that  generally  come  under  this 
statute;  and  likewise  the  decisions  of  the  Supreme  Court  of  the 
United  Stales,  to  the  effect  that  the  identity  of  a  corporation 
was  not  destroyed  by  a  list  of  statutes  reorganizing  the  corpora- 
tion ;  that  it  was  still  a  corporation  of  the  State  under  whose 
laws  it  was  organized.  If  we  had  had  these  authorities,  so  far 
as  I  am  concerned,  my  opinion  would  have  been  much  more 
satisfactory,  and  I  would  be  glad  for  the  report  of  the  majority 
of  the  committee  to  be  adopted,  and  merely  present  my  views 
as  a  minority  for  the  purpose  of  discussmg  it.  Otherwise,  I 
would  dispense  with  the  report  entirely,  but,  for  the  purpose  of 
discussion,  I  will  read  my  views  in  regard  to  this  law. 

The  minority  report  is  as  follows : 

The  undersigned,  member  of  the  committee  to  whom  was  re- 
ferred the  construction  of  the  acts  of  the  General  Assembly  of 
the  State  of  Tennessee,  in  regard  to  the  status  of  foreign  corpo- 
rations, passed  March  21,  1877,  and  March  21,  1891,  holds  the 
opinion  that  the  language  of  the  acts  being  unambiguous,  is  evi- 
dence of  the  intention  of  the  Legislature,  and,  if  intended  to 
merely  recognize  foreign  corporations  doing  business  in  this 
State,  or  merely  to  bring  them  within  the  jurisdiction  of  the 
courts  of  this  State,  the  language  could  have  been  so  chosen  as 
to  clearly  express  such  intention.  But  such  is  not  the  lan- 
guage, in  our  opinion. 
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The  first  section  of  the  act  of  March  21, 1877,  provides  that  cer- 
tain manufactories,  orp^anized  and  incorporated  under  the  laws 
of  other  States,  "  may  become  incorporated  in  this  State."  What 
is  the  meaning  of  the  word  incorporated?  And,  if  made  a  cor- 
poration of  the  State  by  the  statute,  how  can  it  be  said  that  it 
was  merely  recognized  in  this  State  as  the  incorporation  of 
another  State? 

Section  2  of  the  same  act  provides  that  an  abstract  of  the 
charter  or  articles  of  association  of  such  a  corporation  must  be 
recorded  in  the  office  of  the  Kegiqter  of  each  county  in  which 
such  corporation  proposes  to  carry  on  its  business  or  to  acquire 
any  lands. 

If  the  act  was  intended  to  be  a  mere  process  act,  to  subject 
the  foreign  corporation  to  the  jurisdiction  of  the  courts  of  the 
State,  this  could  be  accomplished  by  filing  a  copy  of  the  charter 
in  the  office  of  the  Secretary  of  State,  if  the  same  purpose  was 
not  accomplished  by  the  act  of  1887,  authorizing,  under  certain 
circumstances,  a  personal  judgment  against  foreign  corpora- 
tions. There  could  be  no  necessity  of  registering  abstracts  of 
the  charter  in  the  different  counties  of  the  State  in  which  the 
corporation  proposed  to  do  business. 

Section  8  provides  "that  such  corporations  shall  be  deemed 
and  taken  to  be  corporations  of  this  State,  and  shall  be  subject 
to  the  jurisdiction  of  the  courts  of  this  State,  and  may  sue  and 
be  sued  therein  in  the  mode  and  manner  that  is,  or  may  be  by 
law,  directed  in  the  case  of  corporation  created  or  organized 
under  the  laws  of  this  State." 

This  language  puts  foreign  corporations,  in  their  relations  to 
the  laws  of  the  State,  on  a  perfect  equality.  No  distinction 
whatever  is  made  between  the  two  classes  of  corporations,  for- 
eign and  domestic. 

Section  5  provides  for  the  winding  up  foreign  corporations 
when  they  become  insolvent,  giving  a  preference  to  domestic 
creditors,  when  they  became  such  creditors  prior  to  being  incor- 
porated in  this  State  by  tiling  their  charters  with  the  Secretary 
of  State,  etc.  Could  a  mere  foreign  corporation,  independent 
of  this  statute,  be  wound  up  and  settled,  with  a  distribution  of 
assets  as  an  insolvent  corporation  ?     We  think  not. 

The  same  section  of  the  act  (5)  further  provides  that  "  the 
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said  corporations  shall  be  liable  to  taxation,  in  all  respects,  the 
same  as  natural  persons  resident  in  this  State,  and  as  the  prop- 
erty of  its  citizens  is  or  may  be  liable  to  taxation  ;  but  to  no 
higher  taxation,  nor  to  any  other  mode  of  valuation  for  the 
purposes  of  taxation  ;  and  the  said  corporation  shall  be  entitled 
to  all  such  exemptions  from  taxation  which  are  now,  or  may  be 
hereafter,  granted  to  citizens  or  corporations  for  the  purpose  of 
encouraging  manufactures  in  this  State,  or  otherwise." 

This  language  shows  a  perfect  equality  between  foreign  cor- 
porations conforming  to  the  requisitions  of  the  act  and  citizens 
of  the  State,  or  corporations  chartered  and  organized  under 
the  laws  of  the  State,  as  to  the  greatest  of  all  powers — the 
power  of  taxation. 

Independent  of  this  statute,  foreign  corporations  could  be 
taxed  on  its  property  located  in  the  State,  and  be  made  to  pay 
privilege  taxes,  but  they  could  not  be  taxed  to  the  same  extent 
and  in  the  same  mode  with  natural  persons  or  corporations  res- 
ident in  this  State. 

Section  1  provides  that  the  foreign  corporation  thus  domes- 
ticated may  enjoy  and  exercise  the  powers  and  rights  conferred 
on  them  by  the  charters  of  the  States  under  which  they  wore 
organized ;  but  this  is  qualified  by  Section  9,  which  provides : 
"  That  if  any  such  charter  or  articles  of  association,  or  any  part 
thereof,  filed,  as  aforesaid,  in  the  office  of  the  Secretary  of 
State,  should  be  in  contravention  or  violation  of  the  laws  of 
this  State,  all  such  parts  thereof  as  may  bo  found  to  be  in  con- 
flict with  the  law^s  of  this  State  shall  be  null  and  void." 

Precisely  as  domestic  corporations,  they  are  put  in  the  same 
relation  with  the  laws  of  the  State.  There  is  no  distinction  or 
dij*crimination  whatever. 

The  foregoing  provisions  of  the  statute  of  1877,  being  incor- 
porated in  the  act  of  March  26,  1891,  and  made  to  apply  to  all 
foreign  corporations,  whatever  the  purpose  of  their  incorpora- 
tion may  be,  makes  it  necessary  to  construe  the  intention  of  the 
act  by  the  cited  provisions,  unless  in  some  way  modified.  They 
are  not  modified  in  language,  and,  to  insure  an  observance  of  the 
statute,  a  penalty  is  attached  to  a  violation  of  its  requirements. 

As  further  evidence  of  intendment  of  the  Legislature,  Section 
4  of  the  act  of  1891  provides  that  when  a  corporation  complies 
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with  the  provisions  of  this  act,  it  shall  then  be,  to  "  all  intents 
and  purposes,  a  domestic  [not  a  foreign^  corporation,  and  may 
sue  and  be  sued  in  the  courts  of  this  State,  and  subject  to  the 
jurisdiction  of  the  courts  of  this  State,  just  as  though  it  were 
created  under  the  laws  of  this  State." 

In  view  of  such  language,  how  can  it  be  said  that  the  statute 
was  merely  to  recognize  foreign  corporations,  as  foreign,  and  so 
aftect  process  as  to  bring  them  within  the  jurisdiction  of  the 
courts  of  the  State  ?  It  is  true  Section  5  of  the  act  of  1891  pro- 
vides: "That  when  such  corporation  has  no  agent  in  this  State 
upon  whom  process  may  be  served  by  any  person  bringing  suit 
against  such  corporation,  then  it  may  be  proceeded  against  by 
an  attachment,  to  be  levied  upon  any  property  owned  by  the 
corporation,  and  publication  as  in  other  attachment  cases." 

All  of  this  could  have  been  done  without  the  act.  It  is  a 
mere  repetition  of  preceding  statutes,  with  the  modifications 
caused  by  the  statutes  of  1877  and  1891. 

Attachments,  under  certain  circumstances,  can  be  issued  and 
levied  in  a  variety  of  cases  by  the  State  law,  on  native  citizens 
and  native  corporations. 

The  conclusion,  then,  is  that  this  law,  if  constitutional,  puts 
foreign  corporations  in  the  same  status  with  domestic  corpora- 
tions in  all  respects,  and,  by  express  terms,  in  respect  to  taxa- 
tion. So  far  as'taxation  may  be  practicable  or  impracticable  of 
such  foreign  corporations  having  this  capital  stock  located  in 
other  States,  is  left  for  future  legislation.  We  can  only  give 
our  opinion  on  the  law  as  it  appears  to  us  from  the  language 
of  the  acts.  C.  F.  Vance,  of  Committee. 

H.  H.  Lurton, — This  question  seems  to  be  one  partly  of  State 
cognizance,  and,  therefore,  an  observation  from  one  of  the  Fed- 
eral judiciary  may  not  seem  extrajudicial.  The  State  Consti- 
tution expressly  prohibits  the  creation  of  private  corporations 
by  ^special  law,  and  authorizes  their  organization  under  general 
laws.  Nece-sarily,  these  i)roviaions  require  like  corporations 
to  have  like  powers.  If  the  act  under  consideration  is  to  be 
regarded  as  converting  all  foreign  corporations  into  domestic 
corporations  in  every  sense,  then  they  become  Tennessee  cor- 
porations by  compliance  with  this  act,  with  the  powers  con- 
6 
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ferred  by  the  State  or  country  of  original  organization.  This 
would  be  to  introduce  every  evil  which  pertained  to  the  old 
plan  of  special  charter,  aggravated  by  the  fact  that  the  State 
would  have  no  means  of  checking  the  granting  of  extraor- 
dinary powers.  It  would,  I  suggest,  be  a  clear  violation  of 
the  constitutional  provision  concerning  the  organization  of 
private  corporations;  and  if  this  construction  be  the  conse- 
quence of  compliance  with  the  act  by  a  foreign  corporation, 
then  the  whole  act  would  be  void,  or  in  conflict  with  the  Con- 
stitution. If  the  act  be  capable  of  two  equally  reasonable  con- 
structions, one  of  which  would  make  the  act  unconstitutional, 
and  the  other  permit  it  to  stand,  then  the  latter  construction 
will  always  be  adopted  by  the  courts.  That  is  the  case,  it 
seems  to  me,  with  this  act.  If  its  purpose  is  to  convert  foreign 
corporations  into  domestic  corporations,  then  the  act  seems 
obnoxious,  but  if  it  can  be  construed  as  merely  naturalizing 
them,  then  they  continue  foreign  corporations,  naturalized  for 
certain  specific  purposes.  This  property,  not  having  an  actual 
situs  in  this  State,  would  not  be  subject  to  taxation  here,  and 
these  shares  would  have  the  situs  of  the  place  of  their  creation 
and  not  that  of  naturalization.  This  view  of  the  act  is,  to  say 
the  least,  as  reasonable  as  one  which  would  imply  that  the  Leg- 
islature have  attempted  to  create  a  new  brand  of  corporations 
with  all  the  varied  powers  found  in  their  several  charters. 

R.  M.  Barton.-^The  act  of  1877  says  these  corporations 
shall  be  taxed,  but  does  not  make  a  clear  distinction  there. 

H.  H.  Lurton. — The  court  will  look  to  this,  as  to  how  the 
•corporation  is  regarded. 

John  H.  Watkins. — In  reference  to  the  constitutional  ques- 
tion, I  want  to  say,  first  assuming  that  Judge  Vance  is  right 
in  saying  that  the  Legislature  did  intend,  by  the  act  of  1877, 
to  create  foreign  mining  and  manufacturing  corporations  cit- 
izen corporations  of  this  State,  and,  that,  by  the  act  of  1891, 
all  foceign  corporations  that  propose  to  do  business  in  this 
State,  shall  comply  with  the  act  by  filing  with  the  Secretary 
of  State  a  charter,  and  depositing  with  the  Register  of  each 
county  in  which  it  proposes  to  do  business  a  copy  of  this, 
thereby  become  domestic  of  Tennessee  corporations;  if  that 
act  intends  to  make  these  foreign  corporations  Tennessee  cor- 
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X>oration8,  then  there  is  a  constitutional  objection  in  this  :  The 
title  to  the  act  of  1891  is  somewhat  in  these  words  :    "  To  de- 
olare  the  terms  upon  which  foreign  mining  and  manufacturing 
oorporations  may  do  business  in  this  State."     Now,  there  is 
not  any  thing  in  that  title  to  show  that  there  was  an  intention 
to  incorporate  a  corporation,  nothing  to  create  a  corporation, 
tut  the  title  of  the  act  simply  says,  "  To  declare  the  terms  upon 
which  foreign  mining  and  manufacturing  corporations  may  do 
'business  in  this   State."     I   submit,  that  if  the  act  goes   on 
further,  and  goes  to  those  things  which  the  title  of  the  act  does 
not  include — which  it  does  not  cover — then  such  of  those  provis- 
ions as  are  not  covered  by  the  title  would  be  unconstitutional — 
would  be  in  conflict  with  the  Constitution  of  1870,  which  re- 
quires the  title  of  the  act  to  express  the  purposes  for  which  the 
act  was  intended. 

-R.  jB.  Cook, — Mr.  President,  and  Gentlemen  of  the  Bar  Asso- 
ciation :  While  I  have  listened  with  a  great  deal  of  pleasure  to 
the  learned  remarks  of  my  friend.  Judge  Lurton,  here,  and  while 
I  heartily  agree  with  him;  and  while,  at  the  same  time,  I  ad- 
mire the  principle  which  actuated  our  Governor  when  he  re- 
fused to  call  the  Legislature  into  extraordinary  session,  I  want 
to  ask  this  Bar  Association  if  a  mistake  was  not  made.  Ten- 
nessee has  long  suffered  from  adverse  laws,  especially  inimical 
to  the  investment  of  capital  in  our  territory.  We  have,  by 
nature,  one  of  the  richest  States  in  the  world.  I  think  that 
when  this  question  arose,  when  these  foreign  corporations  began 
to  remove  their  business  from  our  midst,  that  it  was  not  the 
construction  which  might  have  been  put  upon  this  law  that  they 
deemed  it  wise  to  withdraw  in  great  numbers  from  the  State. 
It  was  merely  the  effect  of  our  Governor  saying  that  he  did  not 
intend  to  insure  men  in  order  to  invite  foreign  capital  in  our 
midst. 

S.  A.  Champion. — After  some  investigation,  I  have  reached 
the  conclusion  that  foreign  corporations  are  unnecessarily 
alarmed  as  to  the  effect  of  the  act  of  1877,  as  amended  by  the 
act  of  1891,  upon  this  subject.  These  acts  are  not  as  explicitly 
drawn  as  they  should  be,  and,  if  literally  construed,  there  may 
be  a  reasonable  ground  upon  which  to  base  the  minority  report. 
Under  the  construction  as  given  by  the  majority  report,  this 
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legislation — that  is,  the  act  of  1891,  Chapter  122 — provides,  in 
substance,  that  every  foreign  corporation  organized  under  and 
by  virtue  of  any  government  other  than  the  State  of  Tennessee, 
for  any  purpose,  but  desiring  to  own  property  or  carry  on  busi- 
ness in  this  State,  shall,  before  exercising  such  privilege,  cause 
to  be  filed  in  the  office  of  the  Secretary  of  State,  a  copy  of  its 
charter,  and  likewise  an  abstract  of  the  sarae  to  be  recorded  in 
the  office  of  the  Register  of  each  county  in  which  such  corpo- 
ration proposes  to  carry  on  its  business  or  to  acquire  [)roperty. 
Now,  the  majority  report  proceeds  upon  the  idea  that  this  legis- 
lation is  intended  to  regulate  foreign  corporations,  and  not  to 
domesticate  them  in  the  sense  that  they  would  become  in  all 
respects  Tennessee  corporations.  If  this  view  is  correct,  then 
the  capital  stock  of  such  corporations  as  have  their  sUus  in  a 
foreign  jurisdiction,  would  not  be  subject  to  an  ad  valorem  tax 
here,  but  only  where  the  corporation  is  properly  domiciled. 
The  Tennessee  Constitution  of  1870  expressly  prohibits  the 
creation  of  private  corporations  by  the  Legislature  or  the  cre- 
ation of  corporations  in  any  way  by  special  law,  but  only  by 
general  law.  Moreover,  many  of  these  foreign  corporations 
contain  provisions  which  would  be  in  conflict  with  the  present 
Constitution  of  Tennessee — for  instance,  upon  the  question  of 
exemption  from  taxation — and  if  the  purposes  of  these  acta 
were  to  domesticate  in  the  full  sense  of  the  word,  such  corpora- 
tions, to  the  extent  that  they  contained  privileges  and  immuni- 
ties in  conflict  with  the  Constitution,  would  necessarily  be  void. 
The  majority  report  proceeds  upon  the  idea  that  this  law 
would  not  apply  to  corporations  doing  purely  an  interstate  com- 
merce business,  because  an  attempt  to  regulate  interstate  com- 
merce, and  the  instruments  by  which  interstate  commerce  is 
carried  out,  would  be  in  conflict  with  the  Constitution  of  the 
United  States,  so  that  we  believe  this  act  does  not  aft'ect  the 
business  of  foreign  corporations,  except  to  the  extent  that  they 
have  localized  agencies.  If  goods  should  be  shipped  by  a  for- 
eign corporation  from  another  State  to  Tennessee,  and  placed 
in  the  possession  of  a  local  agent  to  sell,  such  contract  thus 
made  by  the  agent  on  behalf  of  the  foreign  corporation,  would 
be  void,  unless  the  act  had  been  complied  with.  But,  if  the 
same  corporation  should  ship  goods  sold  in  a  foreign  State  or 
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government  to  a  consumer  in  this  State,  direct,  such  contract 
would  be  good,  notwithstanding  the  provisions  of  the  law,  and 
could  be  enforced  in  the  Federal  courts.  We  are  of  opinion 
that,  to  regulate  or  control  in  the  sense  contemplated  by  the 
act,  would  not  take  away  from  these  corporations  the  right  to 
sue  in  the  Federal  courts  upon  the  ground  of  diverse  citizenship. 

In  the  Phoenix  Insurance  Company  case,  decided  at  Nashville 
by  the  Supreme  Court  at  its  last  session,  the  Supreme  Court 
held  that  the  act  of  1891,  now  under  consideration,  was  consti- 
tutional, in  so  far  as  it  related  to  foreign  companies  having  lo- 
calized agencies  in  this  State.  In  a  case  recently  decided  at 
Jackson,  that  of  Cary-Lomhard  Lumber  Co.  v.  Flora  L.  Thomas 
et  aL^  it  was  held  that  a  debt  created  by  a  foreign  corporation, 
after  the  act  went  into  effect,  and  before  it  was  complied  with 
by  the  company,  could  not  be  enforced,  and  an  action  to  collect 
a  debt  thus  created  could  not  be  maintained.  In  this  case,  the 
corporation  had  furnished  the  defendant  with  lumber  to  build  a 
house.  The  lumber  was  not  paid  for,  and  steps  were  taken  to 
enforce  the  furnisher's  lien.  No  question  was  made  about  the 
regularity  of  the  proceedings,  and  the  defenses  relied  upon  were 
all  overruled,  except  that  the  corporation  had  not  complied 
with  the  act  of  1891,  and,  as  to  the  lumber  furnished  before  the 
act  was  complied  with,  the  court  dismissed  the  bill.  As  to  the 
amount  furnished  subsequently,  an  order  of  reference  was  taken, 
holding  that  the  complainant  was  entitled  to  recover  to  that  ex- 
tent. The  court  also  held  that  a  compliance  with  the  act,  after 
the  contract  was  made,  would  not  cure  the  defect. 

Therefore,  it  seems  to  me  that  the  whole  sum  and  substance 
of  these  acts  is,  that  before  doing  business  in  the  State  of  Ten- 
nessee through  a  localized  agency,  foreign  corporations  must 
register  with  the  Secretary  of  State  their  charter,  and  an  ab- 
stract thereof  with  the  Register  of  each  county  in  which  they 
propose  to  do  business,  paying  the  fees  and  taxes  set  forth  by 
the  act,  which  are  inconsiderable ;  that  if  the  goods  are  sold 
through  a  local  agent,  all  contracts  made  after  the  act  went  into 
eftect,  and  before  the  corporation  had  complied  with  it,  would 
be  void  and  non-enforcible.  All  goods  sold  or  transactions  had 
by  foreign  corporations  directly  with  the  consumers,  would  be 
protected  by  the  interstate  commerce  clause  of  the  Constitution 
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of  the  United  States,  so  that  the  act  of  1891  would  not  apply  to 
sQch  transactions;  that  the  property  of  such  foreign  corpora- 
tions would  not  be  subject  to  an  ad  valorem  tax,  except  such  as 
may  be  localized ;  that  foreign  corporations  may  still  bring 
suits  in  the  Federal  courts  as  heretofore,  which  they  could  not 
do  if  created  under  the  laws  of  Tennessee,  or  if  domesticated 
in  the  full  sense  of  the  word. 

This  question  has  been  brought  before  this  Association  under 
the  belief  that  a  discussion  and  interchange  of  views  may  result 
ill  great  benefit  to  the  State,  as  well  as  to  foreign  corporations. 

J.  B,  HeiskelU — I  want  to  make  a  suggestion,  not  original 
with  rae,  but  coming  from  another,  and,  upon  reflection,  it 
seems  to  me  there  is  something  in  it,  and  it  is,  whether  this 
body  is  properly  constituted  to  give  opinions  on  legaLquestions. 
In  the  first  place,  whether  it  is  wise  to  give  opinions  gratui- 
tously hero  when  the  individuals  might  give  opinions  for  cer- 
tain honoraria  that  might  be  valuable  to  them.  In  the  next 
place,  whether  we  ought  to  commit  gentlemen  who  may  be 
members  of  the  Supreme  Court,  or  who  are  members  at  present, 
and  who  would  be  giving  opinions  extrajudicially  and  in  ad- 
vance of  any  case  that  may  arise.  I  see  before  me  a  good  many 
gentlemen  who  may  be  upon  the  next  bench  of  the  Supreme 
Court,  and  I  think  they  would  be  in  a  very  bad  position  to  be 
committed  by  an  opinion  given  upon  a  discussion  of  this  kind. 
Members  might  be  impressed  by  that  sort  of  an  opinion  when 
they  become  judges,  and  overrule  former  opinions  and  fall  in 
with  the  opinion  of  this  body,  as  a  body.  I  simply  suggest  this. 
I  see  that  it  would  be  important  to  settle  this  matter  to  the  sat- 
isfaction of  these  corporations,  but  I  do  not  see  that  we  can 
settle  it,  for  the  government  at  Washington  has  not  settled  it. 
I  doubt  if  the  opinion  of  this  body,  given  after  an  oral  debate 
of  even  a  day  or  two,  that  is,  if  we  should  go  that  far,  would  be 
suflicient  to  quiet  the  nerves  of  the  capitalists.  They  are  said 
to  be  very  sensitive  on  questions  of  this  kind.  I  simply  submit 
this  for  the  purpose  of  having  the  gentlemen  consider  it. 

R,  M.  Barton. — The  last  suggestion  made  is  a  wise  one.  lu 
view  of  the  fact  that  I  may  have  to  be  a  Supreme  Court  Judge, 
I  do  not  know  that  I  ought  to  give  any  opinion.  Still,  I  do  not 
think  this  will  be  any  injury  to  those  who  are  Supreme  Judges, 
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or  may  aspire  to  be  Supreme  Judges,  for  the  Bar  Association 
to  discuss  this  matter.  This  is  a  suli^ect  of  great  public  inter- 
est. It  had  not  occurred  to  me  that  it  was  so  important  until 
the  insurance  companies  began  leaving,  and  it  was  getting  to 
be  a  serious  matter.  I  do  not  want  to  take  up  the  time  of  the 
Association  in  going  over  the  ground  that  has  been  gone  over, 
except  to  say,  in  reference  to  the  purpose  of;  the  act,  that  the 
fact  that  an  immense  burden  would  be  placed  upon  the  corpo- 
rations if  the  construction  contended  for  should  be  carried  out, 
shows  that  that  never  could  have  been  the  view  or  intention  of 
the  Legislature.  In  the  same  sentence,  on  the  subject  of  tax- 
ation, ill  the  act  of  1877,  are  the  words,  "that  these  corpora- 
tions, which  shall  become  domestic  for  the  purposes  of  the  act, 
shall  be  taxed  as  natural  persons,  but  not  otherwise,  and  then 
shall  have  all  the  exemptions  of  local  companies."  It  seems  to 
me,  from  that  expression,  that  it  is  the  idea  of  taxation  they 
are  after.  In  the  construction  of  all  constitutional  law,  we  look 
at  the  entire  body  of  the  law.  In  the  act  of  1893,  with  refer- 
ence to  these  insurance  companies,  it  is  provided  what  taxes 
they  shall  pay.  They  shall  pay  a  tax  of  two  and  one-half  per 
cent,  on  their  premiums,  in  lieu  ot  all  other  taxes,  and  they 
are  referred  to  in  that  sense  as  foreign  corporations,  and,  of 
course,  in  legal  contemplation,  that  was  in  the  mind  of  the 
Legislature.  It  was  in  the  mind  of  the  Legislature  that  this 
law  was  in  force  and  supposed  to  be  complied  with,  and  under 
it  it  has  treated  them  as  foreign  corporations,  so  that,  it  seems 
to  me,  from  every  consideration  that,  in  point  of  fact,  there 
can  be  no  question  but  what  the  report  of  the  majority  is  right, 
especially  on  this  question  of  taxation. 

A  Member, — Permit  me  to  ask,  if  the  construction  be  true,  as 
recommended  by  the  minority  report,  and  this  tax  should  be 
two  and  one-half  per  cent,  of  the  income,  in  lieu  of  all  other 
taxes,  and  these  corporations  should  be  held  to  be  domestic  or 
Tennessee  corporations,  if  that  be  constitutional;  has  the  Leg- 
islature a  right  to  say  to  a  citizen  of  the  State,  created  or  nat- 
ural, "You  may  pay  two  and  one-half  per  cent,  on  a  certain 
thing,  and  that  is  in  lieu  of  all  other  taxation?'' 

R,  M.  Barton. — I  think  that  would  be  unconstitutional.  The 
same  legislation  was  recommended  in  1891,  and  again  in  1893. 
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The  Legislature,  as  I  understand  it,  has  no  power  to  do 
that. 

I  have  not  got  up  to  discuss  this  subject  and  reply  to  my 
friend,  Cook,  to  his  suggestion,  as  to  whether  or  not  Judge 
Turney  was  right  or  not.  I  feel  like  taking  a  diametrically  op- 
posite view  to  that  of  my  friend.  Cook.  I  feel  that  if  the  con- 
struction contended  for  by  the  minority  were  correct,  if  every 
insurance  company  were  going  to  cancel  every  policy  in  Ten- 
nessee, that  it  would  have  been  an  exceedingly  bad  precedent 
for  the  Governor  of  Tennessee  to  have  called  the  Legislature 
into  extraordinary  session,  and  asked  them,  "  What  else  w^ill  you 
submit  to  ?  "  I  think  it  would  require  an  emergency  of  the  most 
dangerous  character  to  have  justified  the  Governor  of  the  great 
State  of  Tennessee  in  calling  an  extraordinary  session  of  tlie 
Legislature. 

J.  M,  Dickinson. — For  the  relief  of  my  friend.  Barton,  I 
would  like  to  mention  an  incident.  As  you  know,  Judge  Hay- 
wood was  once  upon  the  Supreme  Bench.  A  case  was  being 
tried  before  him,  and  a  lawyer  w^as  arguing  a  proposition,  and 
he  asked  him  if  he  had  any  authority.  He  said  yes,  he  had  a 
decision  from  a  very  distinguished  judge.  Judge  Haywood  sat 
upon  the  bench  previous  to  that  in  North  Carolina.  He  cited 
his  authorit}^  and  it  was  that  of  Judge  Haywood  in  North 
Carolina.  The  judge  said,  *'  Yes,  I  knew  that  young  man,  and 
he  made  a  great  many  mistakes,  so  that  you  need  not  feel  em- 
barrassed." 

John  H,  Watkins. — I  want  to  say,  in  answer  further  to  the 
question  put  to  Mr.  Barton,  as  to  whether  the  tax  on  au  in- 
surance company,  levied  by  the  revenue  bill  of  1893,  would  be 
valid  in  case  the  construction  put  upon  the  acts  of  1877  and 
1891  by  the  minority  report  is  correct:  Suppose  a  foreign  cor- 
poration proposes  to  do  business  in  Tennessee,  The  revenue 
bill  of  1893  says  foreign  corporations  shall  pay  a  privilege  tax 
of  two  and  one-half  per  cent,  on  gross  premiums.  Further 
down  in  the  same  section  it  says  the  same  companies  shall  pay 
a  privilege  tax  of  one  and  one-half  per  cent,  on  gross  premiums. 
Now,  the  acts  of  1877  and  1891  make  foreign  corporations  do- 
ing business  in  the  State,  Tennessee  corporations,  and  then  you 
have  here  two  corporations  and  two  insurance  companies — one 
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which  originally  existed  and  was  all  the  time  a  Tennessee  cor- 
poration, and  one  which  has  only  recently  become  a  Tennessee 
corporation.  They  are  both  citizens  of  Tennessee,  yet  upon  one 
you  levy  the  privilege  tax  of  two  and  one-half  per  cent,  on 
gross  premiums,  and  on  the  other  you  levy  the  privilege  tax  of 
only  one  and  one-half  per  cent. ;  and  certainly,  in  that  respect, 
the  tax  in  that  form  would  be  unconstitutional.  Merely  the 
fact  that  one  of  the  companies  also  held  allegiance  in  another 
State,  would  not  be  any  answer  to  the  constitutional  objection, 
and,  for  that  reason,  the  tax  would  be  invalid,  if  the  construc- 
tion given  by  Judge  Vance  is  correct. 

R.  M.  Barton. — That  same  law  occurred  in  1877  and  in  1891. 

J.  M.  Dickinson, — It  occurs  to  me  that  Mr.  Watkins  is  proba- 
bly overlooking  the  fact  that,  in  regard  to  privileges,  the  con- 
stitutional clause  or  quality  does  not  apply.  The  Legislature 
can  fix  the  privilege  as  it  pleases. 

S.  A.  Champion. — The  domestic  corporation  not  only  has  to 
pay  one  and  one-half  per  cent.,  but  an  ad  valorem  tax  on  all  the 
property  it  has,  so  that  the  discrimination  is  not  in  favor  of  but 
really  against  the  home  company.  That  is  the  complaint  they 
make,  that  they  pay  one  and  one-half  per  cent,  on  the  income, 
and  pay  an  ad  valorem  tax  on  all  property. 

J.  C.  Bradford. — Go  on  and  legislate  in  the  foreign  corpora- 
tion, and  after  they  have  become  domestic  corporations  the  dis- 
crimination between  the  two  must  then  be  a  privilege  tax. 

J.  M.  Dickinson. — Suppose  they  are  not  in  the  same  business? 

John  H.  Watkins. — That  is  my  point.  Assuming,  as  Judge 
Vance  says,  that  they  become  citizens  of  the  State,  here  is  one 
citizen  that  you  charge  two  and  one-half  per  cent,  tax,  and  say 
"in  lieu  of  all  other  taxes,"  while  another  citizen  you  say  shall 
pay  one  and  one-half  per  cent.,  and  to  that  an  ad  valorem  tax. 

H.  H.  Lurton. — It  strikes  me  that  the  taxation  clause  of  that 
act  is  extremely  vital  in  the  construction  of  the  act.  Allowing 
that  the  Legislature  did  not  intend  to  make  the  difference  which 
is  expressed,  and  that  they  are  in  all  respects  home  corporations, 
it  still  recognizes  the  difference  between  the  foreign  corporation, 
which  is  domesticated,  and  the  home  corporation,  which  is 
created  by  the  State. 

John  Ruhm. — I  desire  to  ask  for  information  as  to  whether, 
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if  thia  matter — this  discussion — shall  proceed  to  a  vote,  shall  this 
Association  commit  itself  to  either  the  minority  or  majority  re- 
port ? 

The  President. — The  Association  is  looking  forward  to  some 
motion  to  be  made  after  discussion  has  been  had  on  the  subject. 

John  Buhm. — I  hope  we  will  now  rest,  that  is,  that  we  will 
rest  the  subject  when  the  discussion  is  exhausted.  I  hope  we 
will  not  proceed  to  commit  ourselves  either  to  the  views  ex- 
pressed by  the  minority  report  or  the  majority  report.  As  has 
been  well  suggested,  we  are  not  prepared,  except  it  may  be  a 
few  of  us  who  have  studied  the  question  before  we  came  up 
here,  to  intelligently  vote,  and  we  should  rest,  it  seems  to  me, 
on  such  an  important  matter,  when  it  is  now  being  thoroughly 
discussed,  digested,  and  looked  into  by  all  the  lawyers  of  the 
State.  I  do  not  know  that  we  should  report  that  the  opinion 
of  the  Bar  Association  is  that  the  law  is  this  way  or  that  way. 
I  am  very  glad  that  the  discussion  has  taken  place,  and  know 
the  people  of  Tennessee  will  be  glad  to  hear  that  the  lawyers 
have  discussed  this  question,  but  I  think  that  we  should  now 
quit,  unless  some  one  wishes  to  say  something  to  enlighten  the 
members  present  upon  some  points  that  have  not  been  clearly 
brought  out. 

Now,  there  is  another  reason  why  we  should  not  commit  our- 
selves, and  that  is  an  economical  reason.  Times  are  very  hard, 
but  I  know  that  a  great  many  of  us  have  been  asked  for 
opinions  on  this  subject,  and  I  should  be  quite  loath  to  let  my 
clients,  now  waiting  for  my  opinion,  know  what  my  opinion  is 
before  they  come  to  counsel  with  me;  and  I  say  to  ray  friends, 
that  I  hope  we  will  lay  the  matter  by  at  the  end  of  this  discus- 
sion, not  precisely  at  this  point,  but  whenever  we  get  through 
talking. 

In  this  connection  I  desire  to  make  a  statement.  I  did  not 
have  an  opportunity  yesterday.  The  question  was  asked 
whether  the  act  of  1877  was  the  Rugby  bill.  It  was.  I  hap- 
pened to  know  a  good  deal  about  that. 

The  President. — How  is  that  ? 

John  Huhm. — I  say  the  act  of  1877  was  what  is  known  as  the 
Rugby  act.  I  happen  to  know  a  great  deal  about  that,  and  I 
desire  to  say  how  I  do,  and  what  connection  I  had  with  it.     In 
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1869  I  wa8  employed  by  the  Bavarian  and  Prussian  govern- 
ments to  have  the  laws  of  descent  in  regard  to  alien  non-resi- 
dents changed  in  the  words  they  are  now  to  be  found  on  the 
statute  books.  I  was  employed  to  go  before  the  Tennessee 
Legislature,  and  then  to  Alabama,  and  also  to  Indiana,  so  as  to 
get  the  laws  changed  to  render  alien  non-residents  capable  of 
inheriting  in  Tennessee.  The  law  of  1869  was  changed  so  as  to 
allow  them  to  do  so.  It  was  provided  that  it  should  be  so  in 
the  ca^^e  of  alien  non-residents  who  were  citizens  of  the  country, 
and  under  the  reciprocity  act  of  1877.  At  Rugby,  a  colony 
was  started  in  1876,  but  it  was  afterward  transferred  to  South 
Pittsburg.  At  that  time  it  was  Rugby,  and  they  desired  to 
have  the  Legislature  permit  foreign  corporations  to  operate  as 
State  agents.  My  attention  was  called  to  them  by  the  same 
governments  I  mentioned  just  now,  to  see  that  legislation  did ' 
not  interfere  with  them,  and  that  act  I  obtained  for  them.  It 
might  be  interesting  for  you  gentlemen  to  know  these  facts  in 
connection  with  that  act,  and,  therefore,  I  mention  it. 

W.  H.  JRusselL — In  the  light  we  have  had  on  the  history  of  the 
act  of  1877,  I  think  it  quite  clear,  as  a  matter  of  fact,  that,  no 
matter  what  the  legal  construction  of  the  act  is,  that  the  Leg- 
islature, in  that  act,  had  no  idea,  by  that  legislation,  to  make 
of  these  foreign  corporations  domestic  corporations.  The  act 
of  1891  seems  to  me  to  have  been  simply  for  the  purpose  of 
extending  the  provisions  of  the  act  of  1877  to  all  foreign  cor- 
porations. At  that  time  the  Legislature  seem  to  have  had  in 
mind  the  line  of  decisions  of  the  Supreme  Court  and  the  Fed- 
eral courts  generally  in  the  United  States,  holding  that  legis- 
lation which  undertakes  to  provide  that  cases  shall  not  be 
removed  from  the  State  courts,  are  unconstitutional,  and, 
hence,  especially  as  applied  to  corporations  engaged  in  inter- 
state commerce.  As  to  how  the  rights  of  corporations  are  to 
be  affected  by  this  act,  seems  to  be  unsettled.  There  seems  to 
be  a  difference  of  opinion.  It  seems  to  me  the  purpose  of  the 
Legislature  was,  by  requiring  the  filing  of  these  abstracts,  to 
go  as  far  as  they  possibly  could  to  establish  State  jurisdiction 
for  the  bringing  of  suits  against  these  foreign  corporations,  and 
prevent  their  removal  to  Federal  courts.  It  might  not  be  prac- 
ticable for  the  Association  to  undertake,  in  advance,  for  reasons 
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that  have   already  been  given,  to  indicate  its  opinion    as   to 
whether  or  not  it  is,  in  fact,  constitutional,  for  the  purpose  of 
removing  cases  as  indicated,  but,  so  far  as  expressing  an  opin- 
ion as  to  the  effect  of   this  impending  taxation  of  foreign  cor- 
porations, it' seems  to  me  that  this  Bar  Association  is,  and 
ought  to  be,  organized  for  the  very  purpose  of , discussing  fund* 
amental  principles  and  the  legal  construction,  and  especially  for 
the  consideration  of  such  important  matters  as  the   "  Status  of 
foreign  corporations  doing  business  in  this  State."    We  need  not 
say  that  this  committee,  or  any  one  else,  expresses  an  opinion, 
but  that,  as  the  matter  now  stands,  that  report  now  indicates 
the  sentiments  of  the  committee  of   the  Association,  and,  in 
doing  so,  hold  that  that  ought  to  be  the  construction  of  that 
act  of  the  Legislature  when  it  comes  before  the  courts,  and  I 
'  do  not  apprehend  that  we  are  thereby  fettering  the  opinion  or 
tying  the  judgment  or  discrimination  of  any  member  of  this 
Association  who  is  also  a  member  of  the  judiciary,  because,  in 
taking  the.  vote,  we  can  have  the  votes  reported  separately,  so 
that  he  will  not  be  bound  by  any  opinion,  whether  one  way  or 
the  other,  when  the  question  is  presented  to  him.     Therefore, 
I  think  the  true  question  is  oue  of  jurisdiction.     I  believe  that 
is  what  the  Legislature  had  in  mind,  and  that  these  other  mat- 
ters are  immaterial  matters,  which  have  crept  in  from  the  out- 
side, and  that  an  opinion  of  this  Association,  expressed  through 
its  comnuttee  and  arrived  at  by  a  vote  of  these  members,  would 
be  beneficial  to  the  commercial  and  business  interests  of  the 
State. 

J,  B,  HeiskelL — How  is  a  man  to  express  an  opinion,  give  a 
written  opinion  on  a  subject  of  that  kind,  if  he  has  no  opinion 
on  it? 

Thr  President. — Give  the  opinion  of  somebody  else. 

J.  B,  HeiskelL — lie  is  not  authorized  to  vote  somebody  else's 
opinion,  and  then  there  is  a  very  serious  objection  to  a  man's 
committing  himself  to  a  written  opinion  by  the  simple  an- 
nouncement of  the  word  "  aye  "  or  "  no."  Really,  it  seems  to 
me  that  we  are  not  only  going  beyond  the  proper  design  of  this 
Association,  and  thereby  doing  something  beyond  our  jurisdic- 
tion, but  we  are  committing  a  serious  error,  and  making  a  pre- 
cedent if  we  should  vote  upon   this  question  in  this  way,  that 
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may  involve  us  in  very  serious  difftculties  hereafter.  If  noth- 
ing more  is  desired  to  be  said  on  the  subject,  I  move  to  lay  the 
whole  subject  upon  the  table. 

The  President. — What  is  the  pleasure  of  the  Association 
upon  the  resolution? 

S.  A.  Champion. — I  believe  the  question  of  pressing  this  res- 
olution to  a  vote  was  not  discussed  in  the  committee.  The 
main  object  was  to  have  the  matter  discussed. 

H.  jR.  Gibson. — I  wish  to  make  myseU'  solid  with  Judge  Heis- 
kell.  I  stated  to  him,  while  the  discussion  was  going  on,  that  I 
wished  somebody  would  move  to  lay  the  matter  on  the  table. 
He  made  the  motion,  and  I  supposed  that  Mr.  Ruhm  was  going 
to  second  it,  inasmuch  as  he  made  the  same  qifestion.  I  ex- 
pected to  second  it,  and  I  rise  now  to  second  it,  because  I  wish 
to  be  excused  from  voting,  because  the  question  may  come  up 
before  me  in  some  shape  or  form,  and  because  I  do  not  wish  to 
be  embarrassed  by  having  voted  on  it. 

The  President. — You  have  heard  the  discussion  of  the  ma- 
jority report.  It  has  been  moved  by  General  Heiskell  and  sec- 
onded by  Chancellor  Gibson,  that  the  subject  of  this  resolution, 
the  reports  and  resolution,  be  now  laid  upon  the  table. 

S.  A.  Champion. — I  want  to  say  this :  That  the  committee  had 
several  meetings :  we  had  all  present,  and  voting  on  this  reso- 
lution was  not  mentioned  at  all.  The  main  object  seemed  to  be 
to  get  an  expression  of  opinion  upon  the  subject.  That  was  the 
object.  I  do  not  know  whether  it  is  better  to  press  it  to  a  vote 
or  not,  but  I  am  opposed  to  its  being  tabled,  because  I  think 
that  would  have  the  effect  of  adopting  the  minority  report. 
However,  there  has  been  no  motion  to  substitute  it,  and  I  move 
in  lieu,  that  the  further  discussion  be  postponed  to  the  next 
meeting. 

J.  M.  Dickinson. — I  second  that  motion. 

The  President. — It  is  moved  and  seconded,  and  the  motion 
accepted  by  the  mover  of  the  previous  resolution,  that  this  sub- 
ject be  now  postponed  until  the  next'  meeting  of  the  Associa- 
tion. 

jR.  M.  Barton. — I  want  to  suggest  that  this  matter,  having  ex- 
cited such  general  interest,  and  being  a  question  of  such  mag- 
nitude, and  it  having  come  up  before  this  association,  it  seems 
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to  me  it  would  probably  beT  better  for  the  public  if  we  would 
adopt  the  majority  report.  If  we  postpone  it,  the  intimation  to 
the  public  is  that  the  question  came  up  before  the  Bar  Associa- 
tion, and  they  would  not  say  any  thing  about  it;  and  that  the 
question  is  one  of  great  doubt — that  it  must  be.  My  idea  is, 
that  it  is  best  to  adopt  the  majority  report.  It  occurs  to  me 
that  the  subject,  having  come  up,  and,  after  having  had  a  report 
made  on  it,  it  would  be  best  for  us  to  adopt  the  majority  report. 

Claude  Waller. — It  occurs  to  me,  that  at  this  staore  of  the 
meeting  of  the  Association,  when  there  are  only  fifteen  or 
twenty  members  present,  it  would  be  exceedingly  improper  for 
that  number  to  commit  the  Association  to  any  question,  or  to 
any  opinion  upon  any  question  of  this  kind,  especially  when  not 
a  majority  ot  those  present  have  had  any  way  at  all  to  investi- 
gate this  question.  To  adopt  either  the  majority  or  minority 
report  would  commit,  it  would  seem  to  me,  every  member  of 
the  Association  to  that  opinion,  and,  for  that  reason,  I  am  in 
favor  of  the  motion  to  suspend  further  discussion  until  the  next 
meeting  of  the  Association. 

J.  B.  HeiskeU. — Perhaps  it  would  be  well  to  incorporate  in  it, 
that,  owing  to  the  lateness  of  the  hour  and  the  paucity  of 
members,  it  was  deemed  better  to  not  consider,  by  any  direct 
vote  upon  it  at  this  stage  of  the  proceedings. 

TT.  H.  Russell, — I  would  like  to  ask  whether  the  majority  and 
minority  reports  will  be  embodied  in  the  proceedings  of  this 
Association,  if  this  motion  to  postpone  the  discussion  carries? 

The  President. — Both  the  majority  and  minority  reports,  to- 
gether with  the  discussion,  will  appear  in  the  regular  proceed- 
ings of  the  Association. 

6r.  W.  Easley. — Could  we  not  compromise  this  difficulty,  and 
satisfy  these  gentlemen  by  passing  this  kind  of  a  substitnte? 
While  the  Association  is  disposed  to  favor  the  majority  report, 
yet,  in  consideration  of  the  fact  of  the  lateness  at  which  it  was 
discussed,  voting  upon  it  was  postponed  until  the  next  regular 
meeting.  By  that  means  we  will  get  all  of  the  benefits,  or,  at 
least,  part  of  the  benefits,  so  as  to  break  the  force  of  having  dis- 
cussed the  question  at  all  and  not  reached  any  conclusion.  For 
my  part,  I  am  willing  to  vote  for,  and  heartily  agree  with  the 
majority  report,  but  I  am  disposed  to  sustain  the  Governor  for 
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not  calling  an  extraordinary  session,  not  for  the  reasons  Mr. 
33arton  suggests,  because  it  was  a  demand,  but  because  he  has 
the  right,  under  the  construction  of  that  act.  Let  us  put  it  in 
tine  shape  that,  while  we  are  disposed  to  favor  the  further  con- 
sideration of  the  majority  report,  in  consideration  of  the  late- 
ness of  the  hour,  we  postpone  voting  until  the  next  meeting.  I 
think  that  ought  to  reconcile  all  these  differences. 

S.  A.  Champion. — I  was  thinking  of  suggesting  that  this  re- 
port show  that,- while  we  are  disposed  to  favor  the  majority  re- 
port, yet  we  deem  it  a  bad  precedent  for  the  Bar  Association  to 
undertake  to  construe  acts  of  the  Legislature  before  they  reach 
the  courts  of  last  resort.  I  think  it  would  be  a  bad  precedent. 
So  far  as  I  am  individually  concerned,  I  think  this.  It  occurs 
to  me  that  it  might  not  be  well.  I  would  like  to  hear  from  the 
Chairman,  who  himself  was  Chairman  of  the  committee. 

J,  jM.  Dickinson. — I  heartily  agree  with  the  recommendation 
of  Mr.  Champion.  I  think  it  would  be  unwise,  at  the  present 
time,  to  undertake  to  make  this  Association  commit  itself  to 
any  opinion,  and  have  the  courts  come  along  afterwards  and 
come  to  a  different  conclusion.  I  think  we  had  better  adopt 
Mr.  Champion's  suggestion.  That  we  have  heard  the  reports 
and  the  discussions  with  pleasure,  but  do  not  deem  it  is  proper 
for  the  Association,  in  advance,  to  commit  the  absent  members 
to  any  opinion  on  the* subject.  I  think  that  is  about  the  sub- 
stance of  it. 

The  President. — Do  you  mean  to  second  Mr.  Champion's 
motion  ? 
J.  M.  Dickinson. — Yes,  sir. 

S.  A.  Champion. — That  motion  would  take  precedence  of  all 
other  motions  on  the  subject. 

The  President. — All  in  favor  of  the  motion  of  Mr.  Cham- 
pion will  signify  it  by  saying  aye. 
Motion  carried. 

J.  M.  Dickinson. — I  move  that  we  adjourn  sine  die. 
The  President. — Before  doing  that  I  will  make  the  announce- 
ment of  the  committees. 

Judge  Ferguson. — I  would  like  to  say  that  my  impression  has 
been  so  delightful  and  so  favorable,  that  before  any  further  ac- 
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tion  is  taken  I  desire  to  make  application  for  membership  in 
the  Tennessee  Bar  Association. 

J.  B,  HeiskelL — I  move  that  the  gentleman  from  Louisiana  be 
admitted  as  an  honorary  member  of  the  Tennessee  Bar  Associ- 
ation, or,  if  he  prefers  it,  as  an  active  member,  but  I  am  willing 
to  do  it  in  such  shape  as  will  be  most  gratifying  to  him,  and 
hope  we  will  suspend  the  rules  and  make  the  election  unanimous, 

The  President. — It  is  moved  that  Judge  Ferguson,  of  New 
Orleans,  be  made  an  honorary  member  of  the  Tennessee  Bar 
Association.     Those  favoring  this  motion  say  aye. 

Motion  carried  unanimously. 

The  President. — In  closing  the  exercises  at  this  time,  I  ^will 
state  that  I  will  agree  with  a  few  of  the  last  Presidents  of  this 
Association  to  make  a  prominent  feature  in  this  Association  the 
delivering  of  memoirs  of  those  who  have  been  prominent  at  the 
bar  and  on  the  bench  in  Tennessee.  The  fact  is,  in  that  matter^ 
all  along  that  line,  the  bar  has  been  very  derelict  in  the  past. 
Many  of  the  shining  lights  in  the  bar  of  Tennessee,  who  have 
lived  and  died  and  have  been  famous  in  their  time,  have  left 
reputations  behind  them,  which  have  been  passing  away  into 
oblivion,  and  now  much  of  them  is  forgotten.  What  does  the 
bar  of  Tennessee  know  about  James  Scott,  a  prominent  man  in 
his  time?  Take  men  like  Reese  and  Addison  in  the  Tennessee 
bar.  What  do  we  know  of  them?  That  is  a  matter  that  I 
would  promote  as  far  as  I  am  able.  I  wish  to  state  for  the  gratifi- 
cation of  the  members  of  the  bar,  that  I  have  selected  as  the  sub- 
ject for  next  year  Spencer  Jarnigan,  of  Grainger  County,  Tenn., 
who  was  one  of  the  greatest  men  in  the  bar  of  Tennessee.  I 
have  also-  secured  the  promise  of  a  memoir  of  Return  J.  Meigs, 
of  Middle  Tennessee,  and  I  am  making  arrangements  for  a 
memoir  of  Judge  Ellett,  of  West  Tennessee,  by  a  gentleman 
who  will  make  that  a  most  interesting  biography. 

I  will  now  announce  the  committees,  which  I  have  possibly 
been  delayed  from  having  passed  to  the  Clerk : 

Comynittee  on  New  Constitution  and  New  Code. — This  is  a  spe- 
cial committee.  I  announce  the  committee,  as  follows:  J.  C. 
Bradford,  Nashville;  James  H.  Malone,  Memphis;  W.  B. 
Swaney,  Chattanooga ;  W.  H.  Russell,  Harriman ;  and  S.  G. 
Shields,  Knoxville. 
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Committee  on  Jurisprudence  and  Law  Reform, — J.  B,  Heiskell, 
Memphis;  J.  S.  Pilcher,  Nashville;  J.  W.  Bonner,  Nashville ; 
R.  F.  Jackson,  Nashville;  and  S.  J.  Kirkpatrick,  Jonesboro. 

J.  B,  Heiskell, — I  hope  you  will  not  put  me  on  that  conimit- 
tee.     I  am  opposed  to  any  undertaking  of  that  kind. 

The  President. — I  will  say  to  General  Heiskell  that  I  have 
provided  that  three  of  the  members  shall  live  at  Nashville,  where 
they  can  easily  consult  together.  You  will  give  such  assistance 
as  you  can  give.  We  want  your  name,  J.  B.  Heiskell,  on  that 
-committee. 

Committee  on  Grievances. — Xenophon  Wheeler,  Chattanooga; 
S.  A.  Champion,  Nashville;  J.  C.  Bradford,  Nashville;  Q.  W. 
Pickle,  Knoxville;  Luke  E.  Wright,  Memphis. 

Committee  on  Judicial  Administration  and  Remedial  Proced- 
ure.— Geo.  T.  White,  Chattanooga;  W.  J.  Clift,  Chattanooga; 
W.  B.  Swaney,  Chattanooga;  C.  R^  Berry,  Franklin;  John  H. 
Watkins,  Memphis. 

Committee  on  Legal  Education  and  Admission  to  the  Bar. — C. 
J.  Sawyer,  Clinton;  J.  W.  Green,  Knoxville;  Firman  Smith, 
Nashville;  C.  W.  Metcalf,  Memphis;  E.  P.  McQueen,  Loudon. 

Committee  on  Publication. — Jas.  M.  Head,  Nashville ;  M.  T. 
Bryan,  Nashville;  W.  G.  Hutcheson,  Nashville;  G.  N.  Tillman, 
Nashville;  Morton  B.  Howell,  Nashville. 

The  President. — If  there  is  no  further  business  before  the 
Association,  a  motion  to  adjourn  is  now  in  order. 

Association  adjourned  sine  die. 
7 
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APPENDIX. 


CONSTITUTION. 


OBJECTS. 

Article  I. — The  objects  of  the  Association  are  to  foster  legal 
science,  maintain  the  honor  and  dignity  of  the  profession  of 
law,  to  cultivate  professional  ethics  and  social  intercourse 
among  its  members,  and  to  promote  improvements  in  the  law 
and  the  modes  of  its  administration. 

election  of  members. 

Article  II. — All  nominations  for  membership  shall  be  made 
by  the  Local  Council  of  a  County  or  Bar  Association  when 
such  Local  Council  or  Bar  Association  exists;  when  there  is 
no  Local  Council  or  Bar  Association  in  any  county,  nominations 
from  such  county  shall  be  made  by  the  Central  Council.  All 
nominations  thus  made  or  approved  shall  be  reported  by  the 
Council  to  the  Association,  and  all  whose  names  are  reported 
shall  thereupon  become  members  of  the  Association  ;  Provided^ 
That  if  any  member  demands  a  vote  upon  any  name  thus  re- 
ported, the  Association  shall  thereupon  vote  thereon  by  ballot. 
Five  negative  votes  shall  be  sufficient  to  defeat  any  election  for 
membership. 

membership. 

Article  III. — Any  person  shall  be  eligible  to  membership 
in  this  Association  who  shall  be  a  member  of  the  bar  of  this 
State,  in  good  standing,  and  who  shall  also  be  nominated  as 
herein  provided. 

officers. 

Article  IV. — The  officers  of  this  Association  shall  consist  of 
one  President,  three  Vice-presidents,  a  Secretary  and  Treasurer, 
a  Central  Council,  who  shall  be  the  Board  of  Directors  under 
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the  charter,  to  be  chosen  by  the  Association.  One  of  the  mem- 
bers of  the  Central  Council  shall  be  its  Chairman.  Each  of 
these  officers  shall  be  elected  at  each  annual  meeting  for  the 
next  ensuing  year,  but  the  same  person  shall  not  be  elected 
President  two  years  in  succession.  All  such  elections  shall  be 
by  ballot.  The  officers  elected  shall  hold  office  until  their  suc- 
cessors are  elected  and  qualified  according  to  the  Constitution 
and  By-laws. 

CENTRAL    COUNCIL. 

Article  V. — The  Central  Council  shall  consist  of  five  mem- 
bers, and  shall  be,  at  all  times,  an  advisory  board  for  consulta- 
tion and  conference  when  called  on  for  that  purpose  by  the 
President,  or  any  Vice-president  who  may,  for  the  time  being, 
be  acting  as  President. 

LOCAL  COUNCIL. 

Article  VI. — The  President,  by  and  with  the  advice  and 
consent  of  the  Central  Council,  may  establish  a  Local  Council 
in  any  county  in  this  State  by  issuing  a  warrant  to  that  effect, 
naming  therein  the  persons  composing  such  Local  Council. 
Each  Local  Council  shall  not  consist  of  less  than  three  nor 
more  than  seven  members.  No  person  shall  be  eligible  to  ap- 
pointment as  a  member  of  any  Local  Council  who  is  not,  at 
the  time,  a  member  of  this  Association. 

election  of  members. 

Article  VII. — All  members  of  this  convention  signing  the 
charter,  and  all  members  elected  as  herein  provided,  shall  be- 
come members  of  the  Association  upon  the  payment  of  the 
admission  fee  as  herein  provided  for.  But  after  the  adjourn- 
ment of  this  convention,  all  nominations  for  membership  shall 
be  made  as  herein  provided. 

ANNUAL   DUES. 

Article  VIIL — Each  member  shall  pay  five  dollars  to  the 
Treasurer  as  annual  dues,  and  no  person  shall  be  qualified  to 
exercise  any  privilege  of  membership  who  is  in  default.  Such 
dues  shall  be  payable,  and  the  payment  thereof  enforced,  as 
may  be  provided  by  the  By-laws.     Members  shall  be  entitled 
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to  receive  all  publications  of  the  Association  free  of  charge. 
The  admission  fee  shall  be  five  dollars,  to  be  paid  as  soon  as 
the  member  is  elected. 

ADOPTION  OR  AMENDMENT  OF  BY-LAWS. 

Article  IX. — By-laws  may  be  adopted  or  amended  at  any 
annual  meeting  of  the  Association  by  a  majority  of  the  mem- 
bers present. 

committees. 

Article  X. — The  following  committees  shall  be  annually 
appointed  by  the  President  for  the  year  ensuing,  and  shall  con- 
sist of  five  members  each  : 

1.  On  Jurisprudence  and  Law  Reform. 

2.  On  Judicial  Administration  and  Remedial  Procedure. 

3.  On  Legal  Education  and  Admission  to  the  Bar. 

4.  On  Publication. 

5.  On  Grievances. 

A  majority  of  those  members  of  any  committee,  or  of  the 
Central  Council,  who  may  be  present  at  any  meeting  of  such 
Committee  or  Council,  shall  constitute  a  quorum  for  the  pur- 
pose of  such  meeting.  Vacancies  in  any  office  provided  for  by 
this  Constitution  shall  be  tilled  by  appointment  by  the  Presi- 
dent, and  the  appointees  shall  hold  office  until  the  next  meeting 
of  the  Association. 

CENTRAL    COUNCIL. 

Article  XL — The  Central  Council  shall  perform  such  duties 
as  may  be  assigned  to  them  by  the  President,  or  as  may  be  de- 
fined by  the  By-laws,  except  as  herein  otherwise  directed. 

MEETING   OF   ASSOCIATION. 

Article  XIL — This  Association  shall  meet  annually  iu  July, 
at  such  time  and  place  as  the  Central  Council  may  select,  and 
those  present  at  such  meeting  shall  constitute  a  quorum.  The 
Secretary  shall  give  sixty  days'  notice  of  time  and  place  of 
such  meeting,  either  by  publication  in  a  public  newspaper  or 
by  personal  communication. 
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duties  of  president. 

Article  XIII. — The  President  shall  open  each  annual  meet- 
ing of  the  Association  with  an  address,  in  which  he  shall  com- 
municate the  most  noteworthy  chatiges  in  statute  law,  on  points 
of  general  interest,  made  in  the  State  and  by  Congress  daring 
"the  preceding  year. 

ALTERATION   OR   AMENDMENT   OF   THE   CONSTITUTION. 

•Article  XIV. — This  Constitution  may  be  altered  or  amended 
ty  a  vote  of  three-fourths  of  the  members  present  at  any  annual 
meeting,  but  no  such  change  shall  be  made  at  any  meeting  at 
which  less  than  twenty  members  are  present. 

duties  of  local  council. 

*  Article  XV. — Each  Local  Council  shall  perform  such  duties 
as  it  may  be  called  upon  to  perform  by  the  President,  or  as  may 
be  defined  by  the  By-laws. 

suspension  of  members. 

Article  XVI.-^Any  member  of  the  Association  may  be  sus- 
pended or  expelled  for  misconduct  in  his  relations  to  this  Asso- 
ciation, or  in  his  profession,  on  conviction  thereof,  in  such  man- 
ner as  may  be  prescribed  by  the  By-laws. 
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BY-LAWS. 


I. — PRESIDENT. 

The  President  shall  preside  at  all  meetings  of  the  Associa- 
tion, and  in  case  of  his  absence,  one  of  the  Vice-presidents  shall 
preside. 

II.— SiflCRBTARY. 

The  Secretary  shall  keep  a  record  of  all  meetings  of  the  As- 
sociation, and  of  all  other  matters  of  which  a  record  shall  be 
deemed  advisable  by  the  Association,  and  shall  conduct  the 
correspondence  of  the  Association,  with  the  concurrence  of  the 
President.  He  shall  notify  the  officers  and  members  of  their 
election,  and  shall  keep  a  roll  of  the  members,  and  shall  issue 
notices  of  all  meetings. 

III. — SECRETARY  AND  TREASURER. 

The  Secretary  and  Treasurer  shall  collect  and,  under  the  di- 
rection of  the  Central  Council,  disburse  all  funds  of  the  Asso- 
ciation; he  shall  report  annually,  and  oftener  if  required;  he 
shall  keep  regular  accounts,  which  shall  be  at  all  times  open  to 
inspection  of  the  members  of  the  Association.  His  accoants 
shall  be  audited  by  the  Central  Council.  Before  discharging 
any  of  the  duties  of  this  office,  the  incumbent  shall  execute  a 
bond,  with  good  and  sufficient  surety,' to  be  approved  by  the 
President,  payable  to  the  President  and  his  successors  in  office, 
in  the  sum  of  one  thousand  dollars,  for  the  use  of  the  Associa- 
tion, and  conditioned  that  he  will  well  and  faithfully  perform 
the  duties  of  his  office  so  long  as  he  discharges  any  of  the  du- 
ties thereof.  » 

IV. — CENTRAL   COUNCIL. 

The  Central  Council  shall  meet  at  least  once  every  three 
months,  and  oftener  if  called  together  by  the  President.  They 
shall  have  power  to  make  such  regulations,  not  inconsistent 
with  the  Constitution  and  By-laws,  as  shall  be  necessary  for  the 
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protection  of  the  property  of  the  Association,  and  for  the  pres- 
ervation of  good  order  in  the  conduct  of  its  aftairs.  They 
shall  keep  a  record  of  their  proceedings,  which  shall  be  read  at 
the  ensuing  meeting  of  the  Association ;  and  it  shall  be  their 
duty  to  present  business  for  the  Association.  They  shall  have 
no  power  to  make  the  Association  liable  for  any  debt  amount- 
ing to  more  than  half  of  the  amount  in  the  Treasurer's  hands 
in  cash,  and  not  subject  to  prior  liabilities.  They  shall  perform 
such  other  duties  as  are  required  of  them  by  the  Constitution, 
or  as  may  be  assigned  to  them  by  the  President. 

V. — ORDER   OF    BUSINESS. 

At  each  annual,  stated,  or  adjourned  meeting  of  the  Associa- 
tion, the  order  of  business  shall  be  as  follows : 

1.  Reading  minutes  of  preceding  meeting. 

2.  Address  of  the  President. 

3.  Report  of  the  Treasurer. 

4.  Report  of  Central  Council. 

5.  Elections,  if  any,  to  membership. 

6.  Reports  of  other  standing  committees. 

7.  Reports  of  special  committees. 

8.  Miscellaneous  business. 

9.  Election  of  officers. 

The  order  of  business  may  be  changed  by  a  vote  of  the  ma- 
jority of  the  members  present. 

No  person  in  discussion  shall  occupy  more  than  ten  minutes 
at  a  time,  nor  be  heard  more  than  twice  on  the  same  subject. 

The  parliamentary  rules  and  orders  contained  in  Cushing's 
Manual,  except  as  otherwise  herein  provided,  shall  govern  all 
meetings  of  the  Association. 

VI. — MEMBBRS-KLECT. 

Tf  any  person  elected  does  not,  within  one  month  after  no- 
tice of  his  election,  signify  his  acceptance  of  membership  by 
a  letter  to  the  Secretary  to  that  effect,  and  by  payment  of  his 
admission  fee,  he  shall  be  deemed  to  huve  declined  to  become  a 
member. 
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VII. — committees. 
In  pursuance  of  Article  X.  of  the  Constitntion,  there  shall  be 
the  following  standing  committees  : 

1.  A  Committee  on  Jurisprudence  and  Law  Reform,  who 
shall  be  charged  with  the  duty  of  attention  to  all  proposed 
changes  in  the  law,  and  of  recommending  such  as,  in  their 
opinion,  may  be  entitled  to  favorable  consideration  of  the  Asso- 
ciation. 

2.  A  Committee  on  Judicial  Admiuifitration  and  Remedial 
Procedure,  who  shall  be  charged  with  the  duty  of  the  observa- 
tion of  the  working  of  our  judicial  system,  the  collection  of  in- 
formation, the  entertaining  and  examination  of  projects  for  a 
change  or  reform  in  the  system,  and  of  recommending  from 
time  to  time  to  the  Association  such  action  as  they  may  deem 
expedient. 

3.  A  Committee  on  Legal  Education  and  Admission  to  the 
Bar,  who  shall  be  charged  with  the  duty  of  examining  and  re- 
porting what  change  it  is  expedient  to  propose  in  the  system 
and  mode  of  legal  education,  and  of  admission  to  the  practice 
of  the  profession  in  the  State  of  Tennessee. 

4.  A  Committee  on  Publication,  who  shall  be  charged  with 
the  duty  of  examining  and  reporting  upon  all  matters  proposed 
to  be  published  by  authority  of  the  Association,  and  pertaining 
to  any  of  the  subjects  for  the  advancement  of  which  the  Asso- 
ciation is  created. 

5.  A  Committee  on  Grievances,  who  shall  be  charged  with 
the  hearing  of  all  complaints  which  may  be  made  in  matters 
affecting  the  interest  of  the  legal  profession  and  the  practice  of 
law,  and  the  administration  of  justice,  and  to  report  the  same 
to  this  Association,  with  such  recommendations  as  they  may 
deem  advisable ;  and  said  committee  shall,  in  behalf  of  the  As- 
sociation, institute  and  carry  on  such  proceedings  against 
offenders,  and  to  such  extent  as  the  Association  may  order,  the 
cost  of  such  proceedings  to  be  paid  by  the  treasurer,  on  the 
warrant  of  the  Central  Council,  out  of  moneys  subject  to  be 
appropriated  by  them. 

VIII. — MEMBERS    OP   COMMITTEES   AND   THEIR   APPOINTMENT. 

Each  of  the  standing  committees  shall  consist  of  five  mem- 


Digitized  by  VjOOQ IC 


Bar  Association  op  Tennessee,  9T 

bers,  and  shall  be  appointed  annually  by  the  President  of  the 
Association,  and  shall  continue  in  office  until  the  annual  meet- 
ing of  the  Association  next  after  their  appointment,  and  until 
their  successors  are  appointed,  with  power  to  adopt  rules  for 
their  own  government  not  inconsistent  with  the  Constitution 
or  these  By-laws.  Any  standing  committee  of  the  Association 
may,  by  rule,  provide  that  three  successive  absences  from  the 
meetings  of  the  committee,  unexcused,  shall  be  deemed  a  resig- 
nation by  the  member  so  absent  from  his  place  upon  the  cpra- 
mittee.  Any  standing  committee  of  the  Association  may,  by 
rule,  impose  upon  its  members  a  fine  for  non-attendance,  and 
may  provide  for  the  disposition  of  the  fines  collected  under  such 
rule. 

IX. — CHARGES    AGAINST    MEMBERS. 

Whenever  any  complaint  shall  be  preferred  against  a  member 
of  the  Association  for  misconduct  in  his  relation  to  this  Asso- 
ciation, or  in  his  profession,  the  member  or  members  preferring 
such  complaint  shall  present  it  to  the  Committee  on  Grievances, 
in  writing,  and  subscribed  by  him  or  them,  plainly  stating  the 
matter  complained  of,  with  particulars  of  time,  place,  and  cir- 
cumstances. 

The  committee  shall  thereupon  examine  the  complaint,  and 
if  they  are  of  the  opinion  that  the  matter  therein  alleged  is  of 
sufficient  importance,  shall  cause  a  copy  of  the  complaint,  to- 
gether with  a  notice  of  not  less  than  five  days  of  the  time  and 
place  when  the  committee  will  meet  for  the  consideration  there- 
of, to  be  served  on  the  member  complained  of  either  personally 
or  by  leaving  the  same  at  his  place  of  business  during  the  office 
hours,  properly  addressed  to  him.  If,  after  hearing  his  expla- 
nation, the  committee  shall  deem  it  proper  that  there  shall  be 
a  trial  of  the  charge,  they  shall  cause  a  similar  notice  of  five 
days  of  the  time  and  place  of  trial  to  be  served  on  the  party 
complained  of. 

The  committee  shall  be  furnished  with  a  list  of  the  witnesses, 
their  names  and  place  of  residence,  who  it  is  proposed  shall  be 
examined  to  sustain  the  charge,  which  shall  accompany  the 
complaint  when  made  to  the  committee;  and  when  the  day  is- 
set  for  trial,  the  member  complained  of,  upon  his  demand  there- 
for, shall  be  entitled  to  a  copy  of  said  list  of  witnesses.     At  the 

Digitized  by  VjOOQ IC 


98  Pkocbbdings  of  the 

time  and  place  appointed  for  the  trial,  or  at  such  other  time  as 
may  be  granted  by  the  committee,  the  member  complained  of 
shall  file  a  written  answer  or  defense.  Should  he  fail  to  do  so, 
the  committee  may  proceed  thereupon  to  the  consideration  of 
the  complaint. 

The  committee  shall  thereupon,  and  at  such  other  times  and 
places  as  they  may  adjourn  to,  proceed  to  hear  the  evidence 
adduced  and  try  the  complaint,  and  shall  determine  all  questions 
of  evidence. 

The  complainant,  and  the  member  complained  of,  shall  each 
be  allowed  to  appear  personally  and  by  counsel,  who  must  be 
members  of  the  Association ;  and  the  complainant  and  the 
member  complained  of  shall  each  be  competent  witnesses.  The 
witnesses  shall  vouch  for  the  truth  of  their  statements  on  their 
word  of  honor.  The  committee  shall  have  power  to  summon 
witnesses;  and  if  any  such  witnesses  are  members  of  the  Asso- 
ciation, a  neglect  or  refusal  to  appear  may  be  reported  to  the 
Association  by  the  committee,  and  treated  as  misconduct. 

The  committee,  of  whom  at  least  four  must  be  present  at  the 
trial — except  that  a  less  number  must  adjourn  from  time  to 
time — shall  hear  and  decide  the  allegations  submitted  to  them; 
and  if  they  find  the  complaint,  or  any  material  part  of  it,  to  be 
true,  they  shall  so  report  to  the  Association,  with  their  recom- 
mendation as  to  the  action  to  be  taken  thereon. 

The  decision  of  the  committee  shall  be  served  on  the  member 
complained  of,  and  if  the  decision  be  that  the  complaint,  or  any 
material  part  thereof,  is  true,  and  in  that  case  only,  the  commit- 
tee shall  also  serve  a  copy  of  the  complaint,  answer,  if  there  be 
an  aiiswer,  and  decision  on  the  President  of  the  Association; 
and,  if  requested  either  by  the  member  or  members  complain- 
ing, or  the  member  complained  of,  shall  annex  thereto  a  copy 
of  the  evidence  taken,  which  said  document  shall  be  regarded 
as  a  report  of  the  committee  to  the  Association. 

Every  such  report  shall  be  acted  on  only  by  the  Association 
at  an  annual,  stated,  or  adjourned  meeting  of  the  Association, 
and  of  which  the  member  complained  of  shall  have  due  notice, 
to  be  served  upon  him  by  direction  of  the  committee.  The  As- 
sociation shall  thereupon  proceed  to  take  such  action  on  said 
report  as  they  may  see  fit,  provided  only  that  no  member  shall 
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be  expelled  unless  by  the  vote  of  two-thirds  of  the  members 
present  and  voting. 

Whenever  any  trial  shall  be  determined  on,  the  member  com- 
plained of  may  object,  for  cause,  to  any  of  the  members  of  said 
<jommittee,  which  causes  he  shall  state  in  writing  and  present 
to  the  committee.  Thereupon  the  conmiittee  shall  report  the 
facts  to  the  President,  and  inclose  to  him  a  copy  of  the  objec- 
tions for  cause ;  and  the«President  shall  forthwith  summon  the 
-Central  Council  to  meet  with  him,  and  determine  what  weight, 
if  any,  the  objections  for  cause  are  justly  entitled  to  have ;  and 
if  the  President  and  a  majority  of  the  Central  Council  present 
and  voting  shall  determine  that  the  objections  for  cause  are  not 
well  taken,  and  that  the  same  are  overruled,  the  President  shall 
80  inform  the  Committee  on  Grievances ;  but  if  the  President 
and  a  majority  of  the  Central  Council,  as  aforesaid,  shall  de- 
termine that  any  of  said  objections  for  cause  to  any  member  of 
the  Committee  on  Grievances  are  well  taken,  then  the  Presi- 
dent shall  so  inform  said  committee,  and  forthwith  appoint  an- 
other member  or  members  to  supply  the  temporary  vacancy 
caused  thereby ;  and  the  method  herein  provided  shall  be  re- 
sorted to  until  a  committee  is  obtained  against  whom  the  mem- 
ber complained  of  urges  no  just  objection  for  cause. 

If  any  member  of  the  bar  in  tha  State  of  Tennessee  shall 
-collect  money  in  his  professional  capacity  for  a  client,  and 
wrongfully  fail  or  refuse  to  account  for  the  same,  it  shall  be 
the  duty  of  the  President  or  any  Vice-president  of  the  Bar  As- 
sociation of  Tennessee,  on  complaint  being  made  to  him  by  any 
person,  to  appoint  a  suitable  committee  from  among  the  mem- 
bers of  this  Association  to  investigate  the  case,  and  report  the 
facts  to  the  officer  appointing  this  committee;  and  if,  in  the 
Judgment  of  that  officer,  a  case  can  be  made  out  against  the 
offender,  said  appointing  officer  shall  order  the  same  or  another 
committee  to  prosecute  the  offender  in  the  courts  to  disbarment. 

If  any  member  of  the  bar  in  Tennessee  fehall  be  guilty  of 
any  unprofessional  conduct,  for  which  he  could  under  the  then 
existing  laws  of  the  land  be  disbarred,  it  shall  be  the  duty  of 
the  President  and  Vice-presidents  of  the  Bar  Association  of 
Tennessee  to  proceed  to  have  him  disbarred,  as  indicated  in  the 
by-law  just  preceding  this. 
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All  the  foregoing  proceedings  shall  be  kept  secret,. except  j- 
their  publication  is  hereinbefore  provided  for,  unle&a  otheririx 
provided  by  the  Association. 

X. — NOMINATIONS    AND    ELECTIONS. 

Nominations  of  candidates  to  fill  the  respective  offices  nv 
be  made  at  the  time  of  election  by  any  member,  and  as  ma^.' 
candidates  may  be  nominated  for  each. office  as  members  ci^j 
wish  to  name,  but  all  elections,  whether  to  office  or  meml'tr' 
ship,  must  be  by  ballot.  A  majority  of  the  votes  cast  shall  fe 
sufficient  to  elect  to  office,  but  five  negative  votes  shall  be  suiS- 
cient  to  defeat  an  election  to  membership. 

XI. — SUPPLYINO   VACANCIES. 

All  vacancies  in  any  office  or  committee  of  this  Associati'^o 
shall  be  filled  by  appointment  of  the  President,  and  the  persot? 
thus  appointed  shall  hold  for  the  unexpired  term  of  his  prede- 
cessor ;  but,  if  a  vacancy  occur  in  the  office  of  President,  it  shal 
be  filled  by  the  Association  at  its  first  stated  meeting  oecorrin^ 
more  than  ten  days  after  the  happening  of  such  vacancy,  and 
the  person  elected  shall  hold  for  the  unexpired  term  of  his  pre- 
decessor. 

XII.T— ANNUAL   DUES. 

All  annual  dues  to  this  Association  shall  be  paid  on  or  before 
the  first  day  of  March  in  each  year,  and  any  member  failing  to 
pay  his  annual  dues  by  that  time  shall  be  in  default,  and,  upon 
the  order  of  the  President,  the  Secretary  shall  strike  the  name 
of  such  member  from  the  roll  of  membership,  unless  for  fi:«^^ 
cause  shown  the  President  shall  excuse  such  default,  in  which 
last  event  the  name  of  such  member  shall,  upon  the  order  of 
the  President,  be  restored  by  the  Secretary  to  the  roll  of  mem- 
bership. 

XIII. — AMENDMENT  OP  BY-LAWS. 

These  By-laws  may  be  amended  at  any  stated,  adjourned,  or 
annual  meeting  of  the  Association  by  a  majority  of  those  present. 

XIV. — RESIGNATION   OF    OFFICERS  AND    MEMBERS. 

Any  officer  may  resign  at  any  time  upon  settling  his  acconnta 
with  the  Association.     A  member  may  resign  at  any  time  upon 
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the  payment  of  all  dues  to  the  Association ;  and  from  the  date 

of  the  receipt  by  the  Secretary  of  a  notice  of  resignation,  with 

an  indorsement  thereon  by  the  Treasurer  that  all  d\jerf-,ha^ 

been  paid  as  above  provided,  the  person   giving  .8qch.*''iiOtice 

shall  cease  to  be  a  member  of  the  Association.  •.  v'-.V** 

•     •  •  • 

XV. — SALARY  OP  SECRETARY  AND  afR^isuiER. 

The  annual  salary  of  the  Secret^y»'anjJ*  Treasurer  shall  be 
two  hundred  dollars,  one-half  of "vrii^t/ shall  be  due  on  the  first 
day  of  May  and  the  other  hx^lf -pVr'the  first  day  of  November 
in  each  year,  but  may  b;e  paid  earlier,  or  at  other  times,  if  the 
Central  Council  shall,  in-writing,  so  direct ;  but  this  shall  be  in 
full  of  all  compensation  to  him.  No  other  officer  of  the  Asso- 
ciation shall  receive  any  salary  or  compensation. 

XVI. — SPECIAL    MEETING. 

If  the  President  and  Central  Council  shall  determine  that  it 
is  necessary  for  the  Association  to  hold  any  other  meetings 
during  any  year  than  the  regular  annual  meeting,  the  same 
«hall  be  held  at  such  time  and  place  as  the  President  and  Cen- 
tral Council  may  fix,  upon  twenty  days'  notice  of  such  time 
and  place,  to  be  given  by  the  Secretary  by  publication  in  a 
newspaper;  and  the  Secretary  shall  give  this  notice  upon  the 
order  of  the  President. 
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'•'"H^ftE  President's  Address. 


Ed  Baxter. 


Gentlemen  of  the  Bar  Association. of  .Tennessee: 

The  "most  noteworthy  changers 'irv^statute  law,  on  points  of 
general  interest,"  made  by  the  General  Assembly  of  the  State 
of  Tennessee  during  the  preceding  year  are  the  following: 


The  act  approved  March  11, 1893,  Chapter  6,  Acts  of  1893, 
provides  that  all-  fees,  costs,  emoluments,  perquisites,  and  com- 
missions now  *•  appendant,"  or  that  may  hereafter  accrue  from 
any  source  whatever,  to  the  office  of  Secretary  of  State,  the  office 
of  State  Treasurer  and  Commissioner  of  Insurance,  and  the  of- 
fice of  Comptroller,  shall  be  the  property  of  the  State;  and  that 
each  of  said  officers  shall  collect  said  fees,  costs,  emoluments, 
perquisites,  and  commissions,  and  pay  them  to  the  Treasurer,  to 
be  used  as  a  part  of  the  revenue  of  the  State.  Said  act  farther 
provides  that  there  shall  be  no  fees  of  any  kind  "attached  or 
appendant  to  the  office  of  Governor."  The  salary  of  the  Gov- 
ernor is  fixed  at  $4,000  per  annum,  the  salary  of  Secretary  of 
State  at  $3,000,  and  the  salaries  of  the  Treasurer  and  Comp- 
troller at  $3,500  each. 

As  might  have  been  expected,  as  soon  as  the  Legislature  de- 
prived those  officers  of  the  fees  heretofore  allowed  them  for  the 
performance  of  extra  duties  imposed  upon  them,  they  began  to 
have  themselves  relieved  of  thqse  duties  as  fast  as  possible.  By 
an  act  approved  April  10,  1893,  the  Treasurer  was  relieved  of 
the  duty  of  examining  in  person  the  building  and  loan  associa- 
tions of  the  State.  He  was  authorized,  however,  to  appoint  for 
that  purpose  an  expert,  who  is  to  be  paid  $25  for  each  examina- 
tion, and  $3  per  day  for  expenses.  (Chapter  114.)  By  an  act  ap- 
proved April  7,  1893,  the  Governor  was  authorized  to  appoint 
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a  private  secretary,  with  a  salary  of  Jl,200  per  annum.     (Chap- 
ter 134.) 

It  is  doubtful  whether  the  State  will  save  any  money  by  the 
change.  The  number  of  State  officials  will  certainly  be  in- 
creased. The  change  was  probably  made  to  meet  the  views  of 
those  who  thought  that  the  compensation  heretofore  received 
by  the  Comptroller  and  Treasurer  was  too  much  for  the  services 
performed. 

11. 

The  State  Librarian  is  hereafter  to  be  appointed  by  the  Gov- 
ernor,  instead  of  being  elected  by  the  Legislature,  as  heretofore. 
(Chapter  92.) 

III. 

The  Governor  is  authorized  to  call  out,  maintain,  and  use 
military  forces  to  repel  invasions,  or  to  suppress  insurrections, 
mobs,  and  other  like  unlawful  assemblages. 

The  Governor  is  empowered  to  call  to  his  aid  the  Sheriff  of 
each  and  every  county  in  the  State,  with  such  posse  or  number 
of  citizens  as  may  be  designated  in  the  summons.  The  Gov- 
ernor may  also  call  to  his  aid  the  National  Guard  of  Tennessee. 
Any  Sheriff  or  citizen  v^ho  refuses  or  fails  to  obey  the  summons 
of  the  Governor,  or  who  deserts  the  service,  is  liable  to  a  fine 
of  from  $10  to  $50,  and  to  imprisonment  not  exceeding  thirty 
days.  (Chapter  149.)  The  Legislature  appropriated  $45,000  to 
provide  for  the  maintenance  of  the  National  Guard.  (Chapter 
150.)  In  this  measure  we  find  the  germ  of  the  standing  army. 
But  when  powerful  associations,  numbering  hundreds  of  thou- 
sands of  members,  organize  to  resist  or  defy  the  laws  of  the 
State,  the  question  arises.  Can  they  be  suppressed  otherwise 
than  by  the  use  of  the  much  dreaded  standing  army? 

IV. 

Several  acts  were  passed  for  the  protection,  in  certain  coun- 
ties, of  deer,  wild  turkeys,  quails,  partridges,  pheasants,  and 
other  game  birds ;  also  to  protect  birds  of  song,  and  birds  known 
to  destroy  insects. 

Laws  to  protect  fish  in  several  counties  were  passed.     The 


Digitized  by  VjOOQ IC 


104  Proceedings  of  the 

appointment  of  a  tish  commissioner  for  each  county  in  the  State 
was  provided  for ;  and,  among  other  things,  he  was  charged 
with  the  duty  of  seeing  that  violations  of  the  fish  laws  are 
proTnptly  and  vigorously  prosecuted. 

These  game  and  fish  laws  indicate  a  marked  improvement  in 
public  sentiment  in  favor  of  the  preservation  of  what  should  be 
one  of  the  main  food  supplies  of  the  people ;  and  the  poorer 
classes  are  to  be  most  benefited  by  the  enforcement  of  8uch 
laws. 


Each  head  of  a  household  is  required  to  report  to  the  mani- 
cipal  or  county  health  oflicer,  any  case  of  cholera,  small-pox, 
yellow  fever,  or  other  "communicable"  disease  w^hich  is  sus- 
pected to  exist  in  his  family. 

Physicians  are  also  required  to  report  all  suspected  cases  of 
such  diseases. 

The  municipal  and  county  health  authorities  are  required  to 
carry  out  all  such  quarantine  regulations  as  may  be  prescribed 
by  the  State  Board  of  Health. 

The  school  authorities  are  required  to  exclude  from  the  public 
schools  any  pupil  who  is  an  inmate  of  a  house  where  such  dis- 
eases are  supposed  to  exist. 

Other  sanitary  regulations  are  prescribed,  and  their  observ- 
ance is  enforced  by  adequate  fines  and  imprisonment.  (Chapter 
152.) 

Upon  the  nomination  of  the  State  Board  of  Health,  the  Gov- 
ernor is  directed  to  appoint  a  State  Veterinary  Surgeon.  The 
State  Board  of  Health  is  given  supervision  of  all  "  communica- 
ble" diseases  among  domestic  animals  within  the  State  or  in 
transit  through  the  State,  and  they  are  empowered  to  establish 
quarantine  against  any  animals  thus  diseased,  or  that  have  been 
exposed  to  others  thus  diseased,  and  to  make  regulations  for 
the  suppression  of  said  diseases.  They  may  order  the  destruc- 
tion of  ail}'  animal  so  diseased  ;  but  the  value  of  the  animal,  in 
its  diseased  condition,  must  first  be  appraised,  and  the  appraised 
value  constitutes  a  county  charge.     (Chapter  180.) 

These  sanitary  measures  indicate  a  marked  improvement  in 
public  opinion,  in  favor  of  protecting  the  health  of  the  people 
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and  of  the  valuable  live-stock,  for  which  Tennessee  has  acquired 
a  world-wide  renown. 

VI. 

Any  person  who  shall  unlawfully  and  carnally  know  and 
abuse  a  female  under*the  age  of  twelve,  years,  shall,  on  convic- 
tion, be  punished  as  in  a  case  of  rape. 

Any  person  who  shall  unlawfully  and  carnally  know  a  female 
over  the  age  of  twelve  years,  and  under  the  age  of  sixteen  years 
and  one  day,  shall  be  deemed  guilty  of  a  felony  under  the  stat- 
ute relating  to  rape.  And  any  procuress,  parent,  guardian,  or 
person  having  the  care  or  custody  of  such  female,  who  permits, 
consents  to,  aids,  encourages,  abets,  or  connives  at,  the  commis- 
sion of  the  crime,  shall  be  deemed  a  principal  in  the  crime. 

But  the  provision  relative  to  females  over  twelve  years  of  age, 
does  not  apply  where  the  defendant  and  such  female  are  hus- 
band and  wife,  or  where  the  female  is,  at  the  time,  and  before 
the  carnal  knowledge,  a  bawd,  lewd,  or  kept  female. 

No  conviction  shall  be  had  upon  the  unsupported  testimony 
of  the  female,  and  evidence  of  the  female's  reputation  for  want 
of  chastity  at  and  before  the  commission  of  the  alleged  oftense, 
shall  be  admissible  in  behalf  of  the  defendant  when  the  female 
is  over  twelve  years  of  age.     (Chapter  129.) 

It  is  unlawful  to  employ  any  child  less  than  twelve  years  of 
age  in  any  work-shop,  mill,  factory,  or  mine  in  this  State. 
(Chapter  159.) 

These  provisions  for  the  protection  of  youth  and  innocence 
were  prompted  by  the  most  praiseworthy  motives.  But  if  Poti- 
phar's  wife  had  been  over  twelve  and  under  sixteen  years  of 
age,  and  Joseph  had  been  convicted  under  such  a  statute  for 
yielding  to  her  charms,  I  doubt  whether  the  judgment  of  man- 
kind would  have  approved  the  wisdom  of  the  law. 

VII. 

The  charters  of  all  municipal  corporations  having  a  popula- 
tion of  over  75,000  were  amended  so  as  to  authorize  them  to 
take,  condemn,  and  appropriate,  upon  payment  of  damages, 
ground  adjacent  to  or  in  the  vicinity  of  the  city,  for  dumping 
garbage  or  other  offal.  (Chapter  141.) 
S 
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The  dumping  of  garbage  and  offkl  adjacent  to  or  in  the  vicin- 
ity of  large  cities  is  extremely  hazardous  to  the  health  of  the 
cities  and  the  surrounding  neighborhood. 

Adequate  appropriations  should  be  made  to  ascertain  the  best 
plan  for  converting  such  matter  into  commercial  fertilizers;  or 
if  no  feasible  plan  of  that  kind  can  be  found,  the  cities  should 
be  required  to  erect  crematories  where  such  matter  can  be 
destroyed  by  burning. 

VIII. 

An  act  was  passed  establishing  a  State  Board  of  Pharmacy, 
to  regulate  the  practice  of  pharmacy,  and  the  sale  of  poisons ; 
and  to  prohibit  the  adulteration  of  drugs  in  this  State. 

The  Executive  Committee  of  the  State  Druggists'  Associa- 
tion is  authorized  to  submit  to  the  Governor  the  names  of  ten 
persons,  who  have  had  at  least  ten  years'  experience  as  phar- 
macists and  druggiats;  and  from  those  persons  the  Governor  is 
to  select  five,  who  shall  constitute  said  Board. 

As  originally  drawn,  the  act  required  that  every  person  now 
engaged  as  principal  or  assistant  in  pharmacy  shall  be  registered 
by  the  Board;  and  every  person  hereafter  desiring  to  engage  in 
pharmacy  shall  be  examined  by  the  Board,  and  registered. 

Every  registered  pharmacist,  or  assistant,  is  required  to  ob- 
tain a  certificate  of  his  registration,  which  must  be  renewed 
every  year.  Certain  fees  are  allowed  for  examinations  and  reg- 
istrations, and  certain  fines  are  imposed  for  certain  violations  of 
the  act.  All  fines  assessed  for  the  violation  of  any  of  the  pro- 
visions of  the  act  are  to  be  placed  in  the  hands  of  the  Secre- 
tary, to  defray  the  expenses  of  the  State  Board  of  Pharmacy. 
(See  Chapter  39.) 

The  manifest  tendency  of  the  act  is  to  elevate  the  profession 
of  pharmacy,  to  insure  the  accuracy  of  prescriptions,  and  to 
prevent  the  adulteration  of  medicines,  drugs,  and  chemicals  in 
this  State. 

An  attentive  consideration  of  the  idea  upon  which  the  act  is 
based  might  enable  the  Tennessee  Bar  Association  to  snggest 
the  enactment  of  a  law  which  would  weed  out  quite  a  number 
of  unworthy  and  incompetent  members  from  the  legal  profes- 
sion. 
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IX. 


An  act  was  passed  to  provide  for  the  erection  of  a  new  peni- 
tentiary upon  improved  and  modern  plans;  to  provide  for  the 
utilization  of  convict  labor  therein,  and  upon  farming  land,  and 
ill  a  coal  mine  or  mines;  to  provide  for  the  purchase  of  the 
property  necessary  for. said  purposes;  and  to  prepare  for  the 
abolition  of  the  convict  lease  system  in  Tennessee. 

The  cost  of  the  farm  is  limited  to  $75,000,  the  cost  of  the 
coal  lands  to  $80,000,  the  cost  oi  the  stockades  to  $35,000,  and 
the  total  cost  of  all  the  expenditures  contemplated  by  the  act 
to  $600,000. 

The  act  provides  for  the  classification  of  the  prisoners  in  such 
manner  as  shall  be  most  conducive  to  prison  discipline,  and  the 
moral  improvement  and  health  of  the  inmates.  Not  more  than 
one  convict  is  to  be  confined  in  each  cell.  The  main  prison  is 
to  be  provided  with  a  chapel  and  one  or  more  hospitals,  and  is 
to  be  of  sufficient  capacity  to  provide  for  1,500  convicts. 
(Chapter  78.) 

It  is  probable  that  the  State  will  lose  money  in  farming  and 
in  mining  coal,  but  the  popular  demand  for  the  abolition  of  the 
convict  lease  system  could  not  be  resisted. 

When  the  large  deficiencies  which  are  sure  to  result  from  the 
proposed  operation  of  the  penitentiary  begin  to  be  seriously 
felt  by  the  tax-payers  of  the  State,  history  will  repeat  itself,  and 
a  return  will  be  made  to  something  like  the  present  system  of 
leasing  the  convicts. 

x. 

Bonds  of  the  State,  bearing  a  rate  of  interest  not  to  exceed 
four  and  one-half  per  cent,  per  annum,  and  payable  not  more  than 
twenty  years  from  date,  are  to  be  issued,  sufficient  in  amount  to 
redeem,  at  par,  the  five,  five  and  a  quarter,  and  six  per  cent, 
bonds  of  the  State,  now  outstanding,  or  hereafter  to  be  issued 
under  Chapter  84  of  the  Acts  of  1883;  and  also  sufficient  in 
amount  ($600,000)  to  raise  a  fund  for  building  the  new  peniten- 
tiary, and  for  purchasing  the  convict  farm  and  coal  lands. 
(Chapter  97.) 

XI. 

The  State  appropriated  $7,500  to  the  Confederate  Solditra' 
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Home  for  buildings,  etc.,  and  $7,500  for  each  of  the  years  1893 
and  1894,  for  the  support  and  maintenance  of  the  Home. 
(Chapter  87.)  $60,000,  for  each  of  said  years,  was  appropriated 
for  pensions  for  old  soldiers.     (Chapter  90.) 

XII. 

The  long  list  of  articles  previously  exempted  from  execution 
and  attachment,  was  increased  by  exempting  "one  farm  bell." 
(Chapter  45.) 

It  would  seem  that  a  farmer  so  poor  as  to  need  the  protection 
of  the  exemption  laws,  would  not  be  able  to  hire  hands  to  work 
on  his  farm;  and,  therefore,  that  he  would  have  no  use  for  a 
farm  bell.  It  is  barely  possible,  however,  that  the  law  was 
intended  for  cases  where  the  wife  owns  the  farm,  and  she  finds 
it  impossible  to  wake  her  husband  without  using  a  farm  bell. 
But  even  in  that  case  it  would  seem  that  it  would  have  been 
better  to  exempt  "  one  dinner  horn,"  which  the  wife  could  take 
to  bed  with  her,  and  use  without  having  to  get  up  on  cold  win- 
ter mornings.  Some  women  there  be  who  would  not  need  even 
a  horn,  unless  the  husband  were  absolutely  deaf— or  dead. 

XIII. 

The  law  in  relation  to  the  sale  of  property  levied  upon,  was 
so  amended  as  to  fix  twenty  days'  advertisement  for  sales  of 
land,  and  ten  days  for  sales  of  all  other  kinds  of  property,  except 
fruits  and  vegetables,  which  mt\y  be  sold  upon  twenty-four 
hours*  advertisement,  by  written  notice  posted  at  three  conspic- 
uous places  in  the  civil  district.  (Chapter  25.)  Considering 
that  fresh  meats  are  now  articles  of  daily  commerce,  it  is 
strange  that  they  were  not  included  with  fruits  and  vegetables. 
It  is  to  be  hoped  that  the  law  will  be  so  amended  as  to  include, 
with  fruits  and  vegetables,  all  articles  of  a  strictly  perishable 
nature. 

XIV. 

The  act  approved  February  16.  1891,  "to  protect  real  estate 
owners  whose  lands  are  damaged  by  changing,  repairing,  im- 
proving, or  working  in  or  upon  any  highway  or  townway  in 
any  town  or  city,"  was  amended  so  as  to  require  that  all  bene- 
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fits  accruing  by  reason  of  such  improvements,  acts,  or  works, 
eliall  be  allowed  tb  aiiect,  reduce,  and  offset  the  damages  pro- 
^v^ided  for  by  said  act.     (Chapter  41.) 

XV. 

An  act  was  passed  requiring  the  clerks  of  all  courts  of  record 
'to  index  and  cross-index  each  record  of  the  minutes,  and  the 
execution  docket,  showing,  in  alphabetical  order,  in  the  direct 
index,  the  names  of  the  plaintiflts,  and  against  whom  the  suit  is 
brought;  and  in  the  cross-index  the  names  of  the  defendants, 
and  by  whom  the  suit  is  brought. 

County  registers  are  required  to  index  and  cross-index  all 
records  of  deeds,  mortgages,  and  other  instruments,  so  as  to 
show,  in  alphabetical  order,  in  the  direct  index,  the  names  of 
the  grantors,  and  in  the  cross-index  the  names  of  the  grantees, 
'with  the  names  of  the  persons  by  whom  the  conveyances  are 
made.  (Chapter  66.)  The  operation  of  this  statute  will  greatly 
aid  lawyers  and  abstract  officers  in  searching  for  titles  and  liens. 

XVI. 

Insurance  companies  are  required  to  pay  their  policy-holders 
the  full  amount  of  loss  sustained  upon  property  (except  cotton 
in  bales),  provided  such  loss  does  not  exceed  the  amount  of  in- 
surance expressed  in  the  policy;  and  all  stipulations  in  the  pol- 
icy to  the  contrary  are  declared  to  be  null  and  void.  (Chapter 
107.) 

The  object  of  the  act  was  to  nullify  what  was  known  as  the 
**  eighty  per  cent,  clause,"  which  required  that  the  assured  shall 
maintain  insurance  upon  each  item  insured  in  the  policy,  of  not 
less  than  eighty  per  cent,  of  the  actual  cash  value  thereof,  and 
that,  failing  so  to  do,  the  insured  shall  be  an  insurer  to  the  ex- 
tent of  such  deficit,  and,  in  that  event,  shall  bear  his  proportion 
of  any  loss. 

In  would  seem  to  be  entirely  proper  to  allow  an  insurance 
company  to  limit  its  liability  to  that  proportion  of  the  loss 
which  the  amount  of  its  policy  bears  to  eighty  per  cent,  of  the 
value  of  the  property  insured.  The  owner  is  left  free  to  insure 
the  remainder  of  the  eighty  per  cent,  in  some  other  insurance 
company,  or  to  carry  his  own  insurance  to  that  amount. 
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Legislation  interfering  with  the  right  of  free  contract,  gen- 
erally injures  those  whom  it  is  intended  to  benefit:  and  the 
Memphis  merchants,  with  their  usual  sagacity,  were  shrewd 
enough  to  have  "  cotton  in  bales  "  exempted  from  the  provis- 
ions of  the  act. 

XVII. 

The  act  to  provide  for  the  organization  of  corporations,  ap- 
proved March  23,  1875,  was  amended  so  as  to  authorize  the  or- 
ganization of  railroad  terminal  corporations.  fChapter  11,  p.  15.) 
It  was  also  amended  so  as  to  define  and  prescribe  the  powers 
and  duties  of  building  and  loan  associations.     (Chapter  12.) 

All  persons  heretofore  organized  as  a  corporation  under  a 
charter  granted  by  any  of  the  Chancery  Courts  of  the  State, 
may  have  their  charter  amended  so  as  to  continue  their  corpo- 
rate existence,  and  acquire  all  the  powers,  rights,  and  privileges, 
and  become  subject  to  all  the  penalties,  limitations,  and  restric- 
tions contained  in  the  act  approved  March  23,  1875,  and  its 
amendments,  such  powers,  rights,  privileges,  penalties,  limita- 
tions, and  restrictions  to  be  in  lieu  of  those  contained  in  the 
original  charte.     (Chapter  146.) 

XVIII. 

An  act  was  passed  to  authorize  each  bank  chartered  by  the 
State  to  issue  circulating  notes  to  an  amount  not  exceeding  ist 
unimpaired,  paid-up  capital  stock.  Before  issuing  such  notes, 
the  bank  must  deposit  with  the  State  Treasurer  United  States 
bonds,  Tennessee  State  bonds,  or  bonds  of  any  county  in  this 
State  whose  bonded  indebtedness  does  not  exceed  five  per  cent, 
of  its  taxable  value,  and  on  whose  bonds  the  interest  has  been 
regularly  and  promptly  paid  for  the  last  five  years. 

The  Governor,  Treasurer,  and  Comptroller  are  constituted  a 
Commission  of  Currency,  and  they  are  authorized  to  have  en- 
graved and  prepared  for  issuance  such  quantity  of  circulating, 
notes,  in  the  similitude  of  bank-notes,  as  may  be  necessary  to 
carry  out  the  provisions  of  the  act ;  and  said  commissioners  are 
directed  to  issue  to  a  bank  nitiety  per  cent,  of  the  market  value 
of  the  bonds  by  it  deposited. 

The  circulating  notes  are  to  be  of  denominations  not  greater 
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than  |1,000  and  not  less  than  $1 ;  bat  no  bank  can  have  in  cir- 
culation, at  any  one  time,  notes  in  denomination  under  $5  to  an 
amount  exceeding  one-fourth  of  its  capital  actually  paid  in. 

If  the  bonds  deposited  by  a  bank  should  depreciate  in  value, 
the  bank  must  make  the  depreciation  good,  so  that  the  bonds 
deposited  shall  always  remain  equal  to  the  amount  of  the  de- 
posit required  by  the  act.  The  bonds  are  to  be  "  stamped  or 
branded"  with  an  indorsement,  showing  by  what  bank  they 
have  been  deposited;  and  they  cannot  be  withdrawn  except  by 
the  consent  of  the  commissioners  indorsed  thereon,  and  coun- 
tersigned by  the  Treasurer. 

If  a  bank  refuses  or  delays  payment,  in  gold  or  silver,  of  any 
of  such  notes,  the  same  may  be  protested.  The  protest  is  to 
be  filed  with  the  Comptroller;  and  if,  after  notice,  the  bank 
shall  fail  for  ten  days  to  redeem  the  notes  in  gold  or  silver, 
the  commissioners  are  to  give  notice  that  all  the  circulating 
notes  of  such  bank  will  be  redeemed  out  of  the  trust-funds  de- 
posited with  the  Treasurer  for  that  purpose.  If  a  bank  be  in 
default  in  the  payment  of  its  notes  for  twenty  days  after  notice, 
the  commissioners  are  authorized  to  appoint  a  receiver,  who  is 
empowered  to  wind  up  the  affairs  of  the  bank. 

The  share-holders  are  made  individually  liable,  to  the  extent 
of  the  face  value  of  their  shares,  for  the  circulating  notes,  de- 
posits, and  all  other  liabilities  and  obligations  of  the  bank. 
(Chapter  91.) 

There  is  no  express  power  given  to  the  commissioners  to  sell 
the  bonds  deposited  without  a  decree  of  some  court,  and  if 
note-holders  are  to  be  subjected  to  the  ordinary  law's  delay,  the 
value  of  the  scheme  will  be  greatly  lessened. 

The  act  .of  February  12,  1852,  authorized  the  banks  to  de- 
posit bonds  issued  by  the  State,  or  bonds  indorsed  by  the  State, 
or  bonds  of  the  United  States;  and  thereupon  the'banks  were 
entitled  to  receive  an  equal  amount  of  notes  for  circulation. 
The  bonds  were  to  be  legally  transferred  to  the  Comptroller, 
who  was  required  to  enter  into  bond  for  the  faithful  perform- 
ance of  the  trusts  and  duties  imposed  upon  him,  and  the  circu- 
lating notes  were  to  be  countersigned  by  him.  It  is  to  be 
hoped  that  the  disastrous  results  which  followed  the  banking 
scheme  of  1852  will  not  follow  the  scheme  qf  1893. 
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XIX. 

An  act  passed  April  10, 1893,  which  is  made  sipplicable  to  the 
estates  of  persons  dying  after  its  passage,  provides  that  when 
an  estate  is  valued  at  $250,  or  over  that  amount,  all  estates,  real, 
personal,  or  mixed,  of  every  kind  whatsoever,  situated  within 
the  State,  shall  be  subject  to  a  collateral  inheritance  and  succes- 
sion tax  of  five  per  cent.  The  act  applies  whether  the  person 
dying  seized  and  possessed  of  the  estate  be  domiciled  within  or 
without  the  State,  and  whether  the  estate  pass  by  intestacy, 
will,  deed,  grant,  bargain,  gift,  or  sale,  made  in  contemplation 
of  death  of  the  grantor  or  bargainor.  But  the  act  does  not  ap- 
ply where  the  estate  passes  to  or  for  the  use  of  the  father, 
mother,  husband,  wife,  children,  or  lineal  descendants  born  in 
lawful  wedlock,  of  the  person  dying  seized  and  possessed  of  the 
estate.     (Chapter  174.) 

XX. 

The  day  for  the  meeting  of  electors  of  President  and  Vice- 
president  of  the  United  States  was  fixed  for  the  second  Mon- 
day in  January  after  their  election,  so  as  to  make  the  statute 
of  Tennessee  upon  the  subject  conform  to  the  act  of  Con- 
gress. 

The  most  noteworthy  changes  of  general  interest  made  by 
the  first  session  of  the  Fifty-second  Congress,  are  as  follows: 

I. 

In  addition  to  the  mode  of  taking  the  depositions  ot  wit- 
nesses in  causes  pending  at  law  or  equity,  in  the  District  and 
Circuit  Courts  of  the  United  States,  it  is  made  lawful  to  take 
the  depositions  or  testimony  of  witnesses  in  the  mode  pre- 
scribed by  the  State  in  which  the  courts  are  held.  (Chap- 
ter 14.) 

It  is  possible  that  this  statute  was  passed  to  meet  the  de- 
cision of  the  United  States  Supreme  Courts  ui  Ex  parte  JFHsk^ 

113  U.  S.,  p.  713;  but  it  may  be  held  that  the  statute  only  re- 
lates to  the  mode  of  taking  depositions,  and  does  not  authorize 
the  taking  of  depositions  in  the  federal  courts  in  any  instance 
where  they  could  not  be  taken  before  the  statute  was  passed. 
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II. 

Any  citizen  of  the  United  States  may  commence  and  prose- 
cute any  suit  or  action,  in  any  court  of  the  United  States, 
without  being  required  to  prepay  fees  or  costs,  or  give  security 
therefor,  before  or  after  bringing  suit,  upon  filing  a  written 
statement,  under  oath,  that,  because  of  bis  poverty,  he  is  unable 
to  pay  the  costs  of  said  suit,  or  to  give  security  therefor ;  and 
that  he  believes  he  is  entitled  to  the  redress  he  seeks  by  such 
suit,  and  setting  forth  briefly  the  nature  of  his  claim.  The 
court  may  request  any  attorney  of  the  court  to  represent  such 
poor  person,  if  it  deems  the  cause  worthy  of  a  trial ;  and  the 
court  may  dismiss  any  such  cause,  if  it  be  made  to  appear  that 
the  allegation  of  poverty  is  untrue,  or  that  the  alleged  cause  of 
action  is  frivolous  or  malicious.  The  United  States  is  not  to 
be  liable  for  any  of  the  costs  which  accrue  in  such  cases. 
(Chapter  209.) 

ni.     • 

Congress  appropriated  $150,000  to  carry  out  the  law  estab- 
lishing the  Bureau  of  Animal  Industry,  the  laws  for  the  inspec- 
tion of  meats  and  animals,  and  the  laws  for  the  inspection  of 
live  cattle,  hogs,  and  the  carcasses  and  products  thereof,  which 
are  the  subject  of  interstate  commerce. 

An  appropriation  of  $10,000  was  made  to  continue  the  ex- 
periments in  the  production  of  sugar  from  sugar  cane,  sugar 
beets,  and  sorghum.     (Chapter  17.) 


IV. 

The  following  appropriations  were  made  for  rivers  and  har- 
bors in  Tennessee :  Big  Hatchie  River,  $3,500 ;  Clinch  River, 
$4,000;  Cumberland  River,  above  Nashville,  $250,000,  below 
Nashville,  $40,000;  French  Broad  River,  $15,000;  Forked 
Deer  River,  $3,000;  Tennessee  River,  below  Chattanooga, 
$500,000,  above  Chattanooga,  $25,000;  Obion  River,  $7,500; 
the  Memphis  Harbor,  $25,000.     (Pages  104-108.) 

It  will  be  seen  that  Tennessee  stands  solid  "  for  the  old  flag 
— and  an  appropriation." 
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The  St.  Louis  and  Birmingham  Railway  Company  is  aathor- 
ized  to  construct  a  bridge  over  the  Tennessee  River  at  Clifton, 
in  Wayne  County,  in  this  State.     (Chapter  98.) 

The  time  for  the  commencement  of  the  bridge  across  the 
Tennessee  River  at  Knoxville  is  extended  one  year,  and  the 
time  for  its  completion  is  extended  three  years  from  July  26, 
1892.     (Chapter  253.) 

VI. 

It  is  declared  to  be  unlawful  to  build  any  wharf,  pier,  or  other 
structure  of  any  kind,  outside  established  harbor  lines,  or  in 
any  navigable  waters  of  the  United  States  where  no  harbor 
lines  are  or  may  be  established,  in  such  manner  as  shall  obstruct 
or  impair  navigation,  commerce,  or  anchorage ;  and  it  shall  not 
be  lawful  hereafter  to  commence  the  construction  of  any  bridge 
or  other  works  over  or  in  any  port,  harbor,  navigable  river,  or 
navigable  waters  of  the  United  States,  under  any  act  of  the  leg- 
islative assembly  of  any  State,  until  the  location  and  plan  of 
said  bridge  or  other  works  shall  have  been  approved  by  the 
Secretary  of  War.     (Page  110.) 

VII. 

"An  act  to  encourage  American  ship-building"  authorizes 
the  Secretary  of  the  Treasury  to  grant  registers,  as  vessels  of 
the  United  States,  to  such  foreign-built  steamships  now  engaged 
in  freight  and  passenger  business,  and  sailing  in  an  established 
line  from  a  port  in  the  United  States,  as  are  of  a  tonnage  of  not 
less  than  eight  thousand  tons,  and  capable  of  a  speed  of  not  less 
than  twenty  knots  per  hour,  of  which  not  less  than  ninety  per 
cent,  of  the  shares  of  the  capital  of  the  foreign  corporation  or 
association  owning  the  same  was  owned  January  1,  1890,  and 
has  continued  to  be  owned  until  the  passage  of  this  act,  by  citi- 
zens of  the  United  States,  including  as  such  citizens  corpora- 
tions created  under  the  laws  of  any  of  the  States  thereof. 

The  American  owners  of  such  majority  interest  must  obtain 
a  complete  title  to  such  steamship  from  the  foreign  corporations 
owning  the  same,  and  must,  subsequent  to  the  passage  of  said 
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act,  bave  built,  or  have  contracted  to  build,  in  American  ship- 
yards, steamships  of  an  aggregate  tonnage  of  not  less  in  amount 
than  that  of  the  steamship  so  admitted  to  registry.  Each  steam- 
ship so  built  or  contracted  for  to  be  of  a  tonnage  of  not  less 
than  seven  thousand  tons.  Any  steamship  so  registered  may 
be  taken  and  used  by  the  United  States  as  cruisers  or  trans- 
ports, upon  the  payment  to  the  owners  of  the  fair  actual  value 
of  the  same  at  the  time  of  taking,  the  value  to  be  ascertained 
by  appraisement.     (Chapter  63.) 

This  act  is  believed  to  have  been  carefully  guarded,  so  as  to 
authorize  the  registry  of  only  the  steamships  of  the  Inman  line, 
and  of  only  the  "City  of  New  York"  and  "City  of  Paris"  of 
that  line. 

VIII. 

The  services  of  all  laborers  and  mechanics  who  are  now,  or 
may  hereafter  be,  employed  by  the  United  States,  or  by  the  Dis- 
trict of  Columbia,  or  by  any  contractor  or  subcontractor  upon 
any  of  the  public  works  of  the  United  States  or  of  said  Dis- 
trict, is  limited  and  restricted  to  eight  hours  in  one  calendar 
day;  and  it  is  unlawful  for  any  officer  of  the  United  States,  or 
of  said  District,  or  for  any  such  contractor,  whose  duty  it  shall 
be  to  employ,  direct,  or  control  the  services  of  any  such  labor- 
ers or  mechanics,  to  require  or  permit  any  such  laborer  or 
mechanic  to  work  more  than  eight  hours  in  any  calendar  day, 
except  in  case  of  great  emergency.     (Chapter  352.) 

It  is  not  explained  in  the  act  how  the  officer,  contractor,  etc., 
can  prevent  the  laborers  or  mechanics  from  working  more  than 
eight  hours  a  day,  if  they  see  proper  to  do  so.  The  act  will 
probably  be  amended  so  as  to  provide,  at  the  expense  of  the 
tax-payers  of  the  country,  certain  play-grounds,  in  which  the 
laborers  and  mechanics  shall  be  confined,  and  required  to  play, 
after  they  shall  have  completed  their  eight  hours  of  work  each 
day. 

IX. 

Whenever  a  national  bank  shall  have  been,  or  shall  be,  placed 
in  the  hands  of  a  receiver,  and  the  Comptroller  of  the  Currency 
shall  have  paid  to  each  and  every  creditor  of  the  bank  (not  in- 
cluding share-holders  who  are  creditors  of  such  bank)  whose 
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claim  or  claims  shall  have  been  proved  or  allowed,  and  all  ex- 
penses of  the  receivership,  and  the  redemption  of  the  circulat- 
ing notes  of  such  bank  shall  have  been  provided  for,  by  deposit- 
ing lawful  money  of  the  United  States  with  the  Treasurer  of 
the  United  States,  the  shareholders  may  determine  whether 
the  receiver  shall  be  continued,  and  wind  up  the  aflfairs  of  the 
bank,  or  whether  an  agent  shall  be  elected  by  the  share-holderB 
for  that  purpose.  In  case  the  share-holders  shall  elect  an  agent, 
the  Comptrqller  and  receiver  shall  transfer  and  deliver  to  him 
all  the  undivided,  uncollected,  or  other  assets  of  the  bank.  The 
agent  so  selected  shall  hold,  control,  and  dispose  of  said  assets 
for  the  benefit  of  the  share-holders.  He  may  sue  or  be  sued  in 
the  name  of  the  bank.  He  may  sell,  compromise,  or  compouad 
the  debts  due  to  the  bank,  with  the  approval  of  the  Circuit  or 
District  Court  of  the  United  States.  He  shall  finally  settle  and 
distribute  the  assets  and  property  in  his  hands;  and,  at  the 
conclusion  of  his  trust,  he  shall  render  to  such  District  or  Cir- 
cuit Court  a  full  account  of  his  proceedings. 

The  assets  are  to  be  applied :  First,  to  pay  the  expenses  of 
the  truflt ;  second,  to  repay  any  amount  or  amounts  which  may 
have  been  paid  by  any  share-holder  or  share-holders  by  reason 
of  any  assessment  or  assessments  made  upon  the  stock  by  the 
Comptroller;  third,  the  balance  is  to  be  distributed  ratably 
among  such  stockholders,  in  proportion  to  the  number  of 
shares  held  and  owned  by  each.     (Chapter  860.) 

X. 

The  laws  regulating  and  prohibiting  Chinese  immigration  are 
continued  in  force  for  ten  years.  The  burden  of  proof  is  put  upon 
the  defendant  to  show  that  he  is  lawfully  entitled  to  remain  in 
the  United  States ;  and  if  the  defendant  be  convicted,  he  is  to 
be  imprisoned  for  a  period  not  exceeding  one  year,  at  hard  la- 
bor, and  thereafter  removed  from  the  United  States.  (Chap- 
ter 60.) 

If  the  exclusion  of  immigrants  were  based  upon  the  charac- 
ter of  the  individual  instead  of  his  nativity,  the  exclusion  laws 
would  be  less  objectionable  to  some  of  us.  The  law  excluding 
Chinese  seems  to  discriminate  in  favor  of  the  Chinese  loafer 
and  against  the  Chinese  laborer. 
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XI. 

Congress  accepted  a  bequest  of  $250,000,  made  by  Gen.  Geo. 
W.  Cullom  for  the  erection  of  a  memorial  hall  at  West  Point. 
Said  hall  is  to  be  a  receptacle  of  statues,  busts,  mural  tablets, 
and  portraits  of  distinguished  and  deceased  oflScers  and  gradu- 
ates of  the  military  academy ;  of  paintings  of  battle-scenes, 
trophies  of  war,  and  sucb  other  objects  as  may  tend  to  give  ele- 
vation to  the  military  profession.     (Chapter  287.) 

It  is  to  be  hoped  that  in  selecting  the  statues,  busts,  portraits, 
etc.,  the  authorities  in  charge  will  know  "  no  North,  no  South, 
no  East,  no  West." 

XII. 

The  Articles  of  War  were  amended  so  as  to  provide  that 
each  member  of  a  court-martial  shall  take  a  prescribed  oath. 
Whenever  a  court-martial  shall  sit  in  closed  session,  the  judge- 
advocate  is  required  to  withdraw;  and,  when  his  legal  advice 
or  assistance  in  referring  to  recorded  evidence  is  required,  it 
must  be  obtained  in  open  court.  No  sentence  of  a  court-mar- 
tial shall  be  carried  into  execution  until  the  same  shall  have 
been  approved  by  the  officer  ordering  the  court  or  by  the  officer 
commanding  for  the  time  being.     (Chapter  272.) 

XIII. 

An  act  to  enforce  reciprocal  commercial  relations  between  the 
"United  States  and  Canada,  provides  that  whenever  the  Presi- 
dent shall  be  satisfied  that  the  passage  through  any  canal  or 
lock  connected  with  the  navigation  of  tjie  St.  Lawrence  River, 
the  great  lakes,  or  the  water-ways  connecting  the  same,  of  any 
vessels  of  the  United  States  or  of  cargoes  of  passengers  in 
transit  to  any  part  of  the  United  States,  is  prohibited  or  made 
burdensome  by  the  imposition  of  tolls,  or  otherwise,  he  may,  by 
way  of  retaliation,  suspend  or  prohibit  the  right  of  free  passage 
through  the  Saint  Mary's  Falls  Canal,  so  far  as  it  relates  to  ves- 
sels owned  by  subjects  of  the  government  so  discriminating 
against  the  citizens,  ports,  or  vessels  of  the  United  States. 
(Chapter  248.) 

XIV. 

Congress  appropriated  five  millions  of  souvenir  half-dollars 
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to  the  World's  Columbian  Exposition,  for  the  purpose  of  aid- 
ing in  defraying  the  cost  of  completing  the  work  of  prepara- 
tion for  inaugurating  said  exposition. 

Congress  also  appropriated  $103,000,  to  be  used  in  preparing 
certain  bronze  medals,  and  certain  diplomas,  to  be  awarded  to 
exhibitors  at  said  exposition.  The  fourth  section  of  the  act 
expressly  declares  ''that  all  appropriations  herein  made  for, 
or  pertaining  to,  the  World's  Columbian  Exposition,  are  upon 
condition  that  the  said  exposition  shall  not  be  opened  to  the  pub- 
lic on  the  lirst  day  of  the  week,  commonly  called  Sunday,"  etc. 

Without  discussing  the  religious  aspect  of  "Sunday  open- 
ing," every  American  citizen  must  feel  dishonored  and  dis- 
graced by  the  monumental  act  of  bad  faith  perpetrated  by  the 
World's  Columbian  Exposition,  in  the  presence  of  the  invited 
nations  of  the  earths  And  every  American  lawyer  must  regret 
that  the  "strong  arm  of  equity"  was  not  strong  enough  to 
enjoin  the  commission  of  an  act  which  is  in  flagrant  violation 
of  the  express  condition  upon  which  nearly  three  millions  of 
dollars  were  fraudulently  obtained  from  the  tax-payers  of  this 
country.     (Chapter  381.) 

XV. 

Congress,  by  joint  resolution,  invited  the  king  and  queen  of 
Spain,  and  the  descendants  of  Columbus,  to  participate  in  the 
World's  Columbian  Exposition.  The  king  and  queen  accepted 
the  invitation,  and  were  represented  by  the  Infanta  Eulalie. 
The  descendants  of  Columbus  were  represented  by  the  Duke-of 
Veragua.  They  were  received  as  the  guests  of  the  nation,  and 
were  entertained  in  a  manner  highly  creditable  to  our  people. 
The  uncrowned  sovereigns  of  America  demonstrated  to  the 
world  that  they  can  extend  to  royalty  the  respect  due  from  one 
sovereign  to  another  without  surrendering  their  own  self- 
respect. 
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Reforms  Needed  in  Our  Chancery  Practice. 


Henry  R.  Gibson. 


The  practice  in  our  Courts  of  Chancery  was  adopted  before 
tlie  days  of  railroads  and  telegraphs  and  fast  mails,  and  at  a 
-time  when,  in  most  of  our  counties,  there  were  few  or  no  res- 
ident lawyers.  In  cons^equence,  the  practice  was  adapted  to 
"tbe  convenience  of  non-resident  attorneys  and  to  the  exigen- 
cies of  the  circuit  practice.  Nearly  all  the  work  done  by  law- 
yers in  those  days  was  done  during  court  week,  and  was,  there- 
fore, necessarily  done  in  a  hurried  and  imperfect  manner,  the 
main  object  being  to  make  an  issue  with  the  least  circumlocu- 
tion, and  to  obtain  all  desired  delays. 

Brevity  in  pleading  and  simplicity  in  practice  were  two  of  the 
good  results  of  this  state  of  affairs,  the  bar  having  no  time  to 
elaborate  their  pleadings,  and  no  adequate  opportunity  to  fully 
carry  out  the  English  equity  practice.  With  this  brevity  in 
pleading  and  this  simplicity  in  practice,  I  have  no  disposition 
to  interfere;  but  there  are  certain  old  statutes  which  tend  to 
clog  business  in  our  Chancery  Courts,  and  there  are  needed  cer- 
tain amendments  to  our  statutes  in  order  to  facilitate  the  prep- 
aration of  causes  for  final  hearing.  To  these  statutes  and 
amendments  I  will  briefly  call  your  attention : 

First. — All  subpoenas  to  answer  original  or  other  bills  should 
be  made  returnable,  at  the  office  of  the  clerk  and  master,  on 
the  first  rule-day  coming  twenty  or  more  days  after  its  issuance; 
and  the  defendant  should  be  required  to  answer  or  make  other 
defense  on  the  return-day,  if  served  with  process  five  or  more 
days  before  the  return-day,  and,  if  not  so  served,  then  on  the 
rule-day  coming  next  after  the  return-day.  This  would  give  a 
defendant  in  vacation  at  least  thirty-five  days  in  which  to  make 
his  defense,  as  no  pro  confesso  could  be  entered  against  him 
until  the  second  rule-day  after  service  of  process ;  and  if  he 
needed  further  time,  the  chancellor  or  master  could  grant  it. 
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Seco7id,— Section  4351  of  the  Code  (§5094,  M.  &  V.  Code), 
providing  that  if  subpoena  to  answer  be  served  within  five  days 
before  the  first  day  of  a  term,  the  defendant  shall  not  be  re- 
quired to  answer  until  the  first  day  of  the  second  term  after  the 
service,  should  be  repealed,  or,  at  least,  so  modified  as  to  require 
the  defendant,  in  such  a  case,  to  make  his  defense  on  or  before 
the  first  Monday  of  the  following  month.  Defendants  can,  by 
evading  service  of  process  until  after  the  Wednesday  preceding 
a  term,  obtain  a  delay  of  six  months  ;  and  it  is  doubtful  ^bather 
any  rule  of  court  as  to  return  of  process  can  lawfully  be  made 
to  deprive  a  defendant  of  this  right. 

Third. — The  chancellors  should  be  given  authority  to  pass  on 
the  sufficiency  of  demurrers  and  pleas  in  vacation,  and  to  over- 
rule and  disallow  them,  if  found  insufficient,  the  defendant's  so- 
licitor to  be  given  reasonable  notice  of  the  time  and  place  of  the 
hearing  in  such  cases.  On  a  plea  or  demurrer  being  overruled, 
whether  it  be  to  the  jurisdiction  or  not,  the  defendant  may  be 
allowed  to  rely  on  it  in  his  answer. 

Indeed,  it  might  be  well  to  require  all  defenses  to  be  filed  at 
the  same  time,  whether  they  be  to  the  jurisdiction  or  to  the 
merits,  leaving  it  optional  with  the  defendant  to  file  tbem  as 
separate  pleadings,  or  to  incorporate  all  of  them  in  his  answer, 
such  defenses  as  are  to  the  jurisdiction  of  the  court  to  be  heard 
and  disposed  of  at  the  first  term  after  they  are  made,  or  to  be 
treated  as  waived,  the  parties,  however,  to  prepare  the  case  for 
hearing  on  all  the  defenses  at  the  first  term  after  defense  made. 

Either  of  these  modifications  would  result  in  preventing  the 
vexatious  and  premeditated  delays  resulting  from  the  filing  of 
frivolous  demurrers  and  pleas  in  vacation;  and  while  more 
costs  would  occasionally  accrue  in  particular  cases,  in  general 
the  costs  would  be  greatly  lessened. 

While  the  older  lawyers  may  be  horrified  at  tbe  suggestion 
of  joining  defenses  to  the  jurisdiction  and  defenses  on  the 
merits,  the  younger  lawyers  will  deem  the  change  promotive  of 
a  speedy  hearing  of  causes,  and  the  next  generation  of  lawyers 
will  wonder  why  the  change  was  not  made  sooner. 

Justice  has  but  one  sword  wherewith  to  strike,  and  but  one 
shield  wherewith  to  defend,  and  but  one  garment  envelopes  ber 
person.     A  multiplicity  of  swords  and  shields  would  perplex 
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her,  and  a  diversity  of  garments  woald  hamper  her.  The  fol- 
lowers of  King  Charles  I.,  looked  with  horror  on  a  limited 
monarchy;  the  advocates  of  a  limited  monarchy  regarded  a  re- 
public as  an  "  iridescent  dream ;"  whereas,  we  regard  a  limited 
monarchy  as  an  absurd  relic  of  ancient  ignorance  and  despot- 
ism; and  as  for  the  so-called  divine  right  of  kings,  we  regard  it 
as  mere  blasphemous  nonsense,  worthy  only  of  dark  ages  or 
cowardly  races.     So  of  all  reforms. 

If  the  foregoing  amendment  is  not  made,  then  so  much  of 
§4370  of  the  Code  (§5113  M.  &  V.)  as  shields  a  demurrant 
from  a  final  decree  on  a  pro  confesso  at  the  return-term,  should 
be  repealed. 

Under  this  section,  if  a  demurrer,  absolutely  frivolous,  is  in- 
terposed and  overruled,  and,  at  the  same  term,  a  pro  confesso 
entered  against  the  demurrant  for  failing  to  answer  on  a  rule 
given,  the  court  must  wait  six  months  before  it  can  pronounce 
a  final  decree  on  the  pro  confesso.  In  some  counties,  it  is  a  com- 
mon practice,  where  the  defendant  has  no  merits,  to  interpose  a 
frivolous  demurrer,  and  thus  obtain  an  additional  delay  of  six 
months.  This  statute  ofiPers  a  reward  for  sharp  practice,  and 
tenders  a  bribe  to  defendants  to  trifle  with  the  court;  and,  at 
the  same  time,  forbids  thcr  chancellor  from  doing  justice.  In 
the  Circuit  Court,  a  final  judgment  may  be  had  in  such  a  case 
at  the  same  term  at  which  the  judgment  by  default  is  entered. 
Code,  §  4244  (M.  &  V.,  §  5016).  Why  should  the  State  allow  a 
court  of  law  to  do  what  she  forbids  in  a  court  of  equity  ? 

Fourth. — The  complainant  should  be  allowed  to  take  his  proof 
at  any  time  after  the  return-day  of  process  served  or  publica- 
tion made,  on  notice  or  interrogatories,  he,  however,  to  pay  the 
costs  thereof,  if  the  defendant  file  an  answer  admitting  the  ma- 
terial allegations  of  the  bill,  or  suffer  a  pro  confesso,  which 
will  entitle  the  complainant  to  a  final  decree  without  further 
proof. 

The  adoption  of  such  a  rule  would  greatly  expedite  the  final 
disposition  of  a  cause,  and  that,  too,  without  doing  the  slight- 
est injury  to  the  defendant.  This  rule  would  be  of  vast  benefit 
in  suits  to  sell  lands  to  pay  a  decedent's  debts,  suits  to  sell  land 
for  partition,  suits  to  sell  lands  for  support  of  persons  under 
disability,  or  for  the  education  of  infants,  or  for  re-investment, 
9 
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especially  in  counties  where  the  court  lasts  but  a  few  days,  and 
a  final  decree  at  the  first  term  is  an  urgent  necessity. 

Fifth. — Where  the  bill  prays  for  an  account  or  a  report  by  the 
master  in  a  suit  for  partition  of  land,  or  to  sell  land  to  pay  a  dece- 
dent's debts,  or  to  sell  land  for  the  education  or  support  of  a 
person  under  disability,  or  for  re-investment,  or  in  any  suit 
where  the  defendant  agrees  to  the  account  or  report,  or  suffers 
a  fro  eonfesso,  the  clerk  and  master  should  take  and  state  the 
account,  or  make  the  report  prayed,  without  further  authority 
so  to  do,  and  should  file  said  account  or  report  on  or  before  the 
first  day  of  the  return-term ;  provided,  however,  that  the  com- 
plainant should  be  liable  for  the  cost  of  any  proof  taken  or  filed 
by  him  deemed  by  the  chancellor  unnecessary. 

Under  the  operation  of  such  a  rule,  the  master  will  be  en- 
abled to  get  in  his  report  in  such  cases  before  the  term  begins; 
and  he  will  thus  be  left  foot-loose  to  attend  to  his  other  duties. 
In  counties  where  the  court  continues  less  than  a  week,  a  great 
deal  of  confusion  arises  from  the  efforts  to  examine  witnesses 
and  get  in  reports  in  such  cases  during  the  term.  This  rule 
will  avoid  all  of  this  confusion,  or  at  least  most  of  it,  and  will 
greatly  promote  the  regular  and  orderly  and  correct  dispatch  of 
business  during  a  short  term. 

Sixth. — All  fiats  for  injunctions,  and  all  restraining  orders 
made  on  condition  that  bonds  are  given  or  pauper  oaths  taken, 
or  other  conditions  being  performed,  should  become  functus 
officio  and  inoperative,  unless  the  bond  or  oath  required  is  given 
within  ten  days  after  the  date  of  the  fiat  or  restraining  order; 
provided,  however,  the  complainant  may,  on  complying  with 
the  condition  after  the  lapse  of  the  limitation,  move  the  chan- 
cellor or  court  for  a  renewal  of  the  fiat  or  restraining  order; 
and  provided  further,  that  for  good  cause  shown,  the  chancellor 
may  extend  the  time  for  compliance  with  the  condition  im- 
posed. 

No  man  who  is  liable  to  be  injured  by  an  injunction,  should 
be  subjected  to  its  operation  for  an  indefinite  time,  at  the  mere 
whim  of  the  complainant.  Such  treatment. is  a  refinement  of 
injustice  and  cruelty,  akin  to  sentencing  a  man  to  be  shot  or 
hung  without  fixing  the  day.  It  may  be  said  that  the  defend- 
ant can  apply  to  the  chancellor  for  an  order  to  speed  the  action 
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of  the  complainant;  but  this  is  one  of  those  cases  wherein  the 
law  should  speed  the  complainant's  action,  and  not  force  a  de- 
fendant to  appeal  before  he  has  had  a  hearing. 

Seventh, — Notice  to  take  depositions  should  be  binding  on  a 
resident  party  when  served  on  his  attorney  or  agent,  provided 
five  days'  additional  notice  is  given.  I  know  some  attorneys 
do  not  like  to  be  annoyed  with  notices,  but  this  is  one  of  the 
petty  evils  incident  to  the  practice  of  the  law;  and  the  annoy- 
ances resulting  from  such  a  rule  would  be  more  than  counter- 
balanced by  the  benefits  arising  from  its  convenience.  This 
rule  would  tend  to  the  speedy  preparation  of  causes  for  final 
hearing,  and  would  effectually  prevent  the  delays  arising  from 
inability  to  find  a  party,  or  from  the  temporary  absence  of  such 
party  from  his  home  or  from  the  State. 

Some  will  object  to  these  suggestions  because  they  are  a  de- 
parture from  the  prevailing  practice.  This  objection,  if  good, 
would  fossilize  mankind  and  paralyze  all  aspiration;  it  would 
be  an  everlasting  Medean  decree  that  Ultima  Thule  had  been 
reached,  and  would  write  at  the  foot  of  such  decree :  "^6  plus 
ultra:' 

Others  will  object  because  the  tendency  of  the  suggestions  is 
to  hasten  the  hearing  of  causes.  There  are  some  men  who  re- 
gard ivevj  complainant  as  an  oppressor  and  every  defendant 
as  a  victim.  This  feeling  is  a  lingering  echo  of  those  primeval 
times  when  might  was  right,  and  of  the  later  times  when  de- 
fendants were  sold  for  debt,  and  of  the  more  recent  times 
when  they  were  imprisoned  until  the  debt  was  paid.  But  now 
that  these  barbarities  are  no  longer  practiced,  and  now  that  de- 
fendants are  guarded  and  hedged  in  with  exemptions  and 
homesteads,  it  is  safe  to  say  that  complainants,  their  families, 
and  creditors  suffer  far  more  because  debts  are  not  paid  than 
do  defendants  by  reason  of  judgments  to  compel  them  to  pay 
what  they  justly  owe.  Courts  should  have  no  dens  to  which 
defendants  may  retire,  and  there  defy  alike  the  rights  of  the 
complainants  and  the  power  of  the  chancellor. 

Besides,  courts  are  established  for  the  benefit  of  complainants  ; 
defendants  regard  courts  as  their  enemies.  Our  Constitution 
provides,  in  the  bill  of  rights,  that  "all  courts  shall  be  open, 
and  every  man,  for  an  injury  done  him  in  his  lands,  goods,  per- 
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son,  or  reputation,  shall  have  remedy  by  due  course  of  law,  and 
right  and  justice  administered  without  sale,  denial,  or  delay." 

Justice  long  delayed  is  like  marrying  the  sweetheart  of  our 
youth  in  her  old  age.  The  sooner  justice  is  administered  the 
sweeter  it  is,  and  the  sooner  a  defendant  is  compelled  to  do  jus- 
tice the  better  it  is  for  him.  Delays  are  not  only  ruinous  to  all 
parties,  but  they  tend  to  bring  the  law  into  disrepute  and  the 
courts  into  contempt.  The  suggestions  herein  made  will  greatly 
hasten  the  dispatch  of  legal  business  and  the  speedier  hearing  of 
causes — two  results  dear  to  every  man  who  loves  justice,  and 
that  should  be  doubly  dear  to  those  whose  business  it  is  to  min- 
ister in  the  courts  of  justice. 
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The  ''Mero  District." 


John  Allison. 


In  November,  1784,  the  General  Assembly  of  North  Carolina, 
at  Newbern,  divided  the  district  of  Morgan,  which  had  thereto- 
fore included  all  of  North  Carolina  "west  of  the  mountains;" 
and,  by  the  same  act,  Washington,  Sullivan,  Greene,  and  Da- 
vidson Counties  were  erected  into  a  "superior  court  of  law  and 
equity  district,"  by  the  name  of  "  Washington." 

From  1784  to  1788,  all  of  the  territory  and  settlements  west 
of  the  Cumberland  Mountains  were  included  in  Davidson  and 
Sumner  Counties,  then  the  only  organized  counties  in  what  is 
now  Middle  and  West  Tennessee. 

The  population  of  Davidson  County  had  so  increased  and  ex- 
tended westward  from  Nashville,  by  the  fall  of  1788,  that  the 
General  Assembly  of  Jforth  Carolina,  at  Fayetteville,  in  No- 
vember of  this  year  (1788)  divided  Davidson  County  by  a  line 
"  beginning  on  the  Virginia  line  (now  Kentucky)  ;  thence  south 
along  Sumner  County  to  the  dividing  ridge  between  Cumber- 
land River  and  Red  River;  thence  westwardly  along  said  ridge 
to  the  head  of  the  main  south  branch  of  Sycamore  Creek ; 
thence  down  the  said  branch  to  the  mouth  thereof;  thence  due 
south  across  Cumberland  River  to  Davidson  County  line."  All 
that  part  of  Davidson  County  west  of  this  line  was  erected  into 
a  new  county,  which  was  named  Tennessee.  Tennessee  County, 
therefore,  included  all  of  the  territory  now  within  the  limits  of 
Montgomery,  Robertson,  Dickson,  Houston,  and  Stewart,  and 
parts  of  Hickman,  Humphreys,  and  Cheatham.  The  county 
seat  of  Tennessee  was  fixed  at  Clarksville. 

By  another  act  passed  by  the  General  Assembly  of  North 
Carolina  at  Fayetteville,  in  November,  1788,  the  counties  of  Da- 
vidson, Sumner,  and  Tennessee  were  erected  into  a  new  district 
for  the  holding  of  "superior  courts  of  law  and  equity  "  thereii». 
When  this  act  forming  the  new  district  west  of  the  Cumberland 
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Mountains  was  on  its  third  and  final  reading,  the  Speaker  called 
on  the  author  of  the  bill  for  the  name  with  which  the  blank  left 
for  that  purpose  was  to  be  filled.  James  Robertson  and  Robert 
Hays  were  the  members  from  Davidson,  and  one  or  the  other 
of  them  was,  therefore,  the  author  of  the  bill  providing  for  the 
new  district.  It  is  said  that  Colonel  James  Robertson,  in  answer 
to  the  Speaker's  call  for  the  name  ot  the  new  district,  arose,  and 
suggested  "Mero."  Colonel  Robertson  evidently  gave  the 
name  as  it  is  pronounced,  without  spelling  it  (if  he  knew  how) 
for  the  clerk,  and  the  clerk  wrote  it  M-e-r-o,  instead  of  "  M-i-r-o/' 
as  it  should  have  been.  The  name  is  pronounced  as  if  spelled 
*' M-e-r-o,"  though  spelled  correctly  "M-i-r-o.'' 

The  name,  as  suggested  either  by  Colonel  Robertson  or  Captain 
R»bert  Hays,  was  adopted  without  open  objection — some  of  the 
leading  spirits  in  the  Assembly  probably  having  been  made  ac- 
quainted with  the  motives  that  dictated  this  name,  while  others, 
without  any  knowledge,  opinion,  or  preference,  simply  followed 
the  leaders  in  accepting  it. 

There  were,  however,  some  members  who  knew  some  things, 
but  not  every  thing,  in  connection  with  this  name,  and,  on  re- 
flection— after  the  name  had  been  adopted — they  took  offense 
at  it,  and  it  was  discussed,  not  in  the  General  Assembly,  but  at 
the  taverns  and  boarding-houses,  with  spirit  and  much  feeling. 
They  said  it  was  strange  and  unexampled,  that  the  name  of  an 
officer  of  a  foreign  government,  who  was  not  and  never  had 
been  in  our  service,  should  be  given  to  a  political  section  of 
our  country,  and  perpetuated  upon  our  public  records.  They 
wished  to  know  what  this  meant.  They  knew,  they  said,  that 
Don  Estevan  Miro  was  a  colonel  in  the  Spanish  army;  tliat  he 
was  also,  as  they  said,  "  Governor  of  Orleans ; "  and  they  had  also 
heard  that  he  was  a  very  kind-hearted,  benevolent,  agreeable 
gentleman,  but  so  were  hundreds  of  other  foreigners,  not  to 
mention  the  names  of  many  distinguished  loyal  citizens  of  the 
United  Colonies,  who  had  not  been  honored  with  any  such  mark 
of  peculiar  esteem.  Why,  said  they,  select  a  Spaniard,  already 
very  distinguished,  at  the  very  time  when  that  nation  unjustly 
withholds  from  us  the  free  navigation  of  the  Mississippi  River, 
and  when  this  Very  Don  Estevan  Miro  was  the  instrument, 
chosen  by  the  Spanish  king  and  court,  to  guard  the  waters  and 
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mouth  of  the  Mississippi,  and  exclude  us  from  its  use?    And 
't'his  is  not  all :     Why,  said  they,  should  a  Spanish  official  be  so 
honored  during  the  very  same  year  when  Spain  demanded,  and 
Tvas  then  demanding,  of  the  Congress  that  the  United  States 
Bliould  relinquish  the  navigation  of  the  Mississippi  for  a  period 
of  at  least  twenty-five  years — a  measure  which,  if  acceded  to, 
Tvould  completely  break  up  and  ruin  all  of  the  settlements-  in 
Kentucky  and  on  the  Cumberland?    ''And,  still  more:     This 
mark  of  respect  and  consideration  was  shown  a  Spanish  soldier 
aTid  governor  at  a  time  when  the  flat-bottom  boatmen  from  the 
upper  Mississippi,  Ohio,  and  Cumberland,  on  daring  to  float 
down  the  Mississippi  to  Natchez  or  New  Orleans  with  their 
tobacco  and  other  products,  were  subjected  by  the  Spanish  to 
tbe  most  outrageous  fines  and  extortions  in  the  way  of  duties 
imposed  for  the  use  of  a  great  river;  and  also  to  seizures  and 
sometimes  to  imprisonment;  and  last,  but  not  least,  said  they, 
this  very  Don  Estevan  Miro  is,  at  this  very  time,  negotiating 
and  intriguing  with  certain  persons  in  Kentucky  and  Cumber- 
land with  a  view  of  coming  to  terms,  upon  which  Kentucky 
and  Cumberland  country  would  become  a  part  of  and  submit 
to  the  government  of  Spain. 

These  various  phases  of  the  subject,  and  the  situation  of  af- 
fairs at  that  particular  time,  gave  to  the  tavern-talkers  a  wide 
field  for  speculation  and  conjecture,  as  well  as  alarm.  The 
truth  is,  that  the  correspondence  and  communications  alleged 
to  have  passed  between  Governor  Miro  and  certain  citizens  of 
Kentucky  and  Cumberland  country  about  this  time,  would  read 
rather  curiously,  if  offered  in  court  to  vindicate  the  Kentucky 
and  Cumberland  citizens  from  a  charge  of  disloyalty  to  the 
United  Colonies.  It  is  suggested,  and  this  is  probably  the  cor- 
rect view,  that  the  purposes  of  these  persons,  in  the  main,  in 
Kentucky  and  Cumberland,  who  were  in  correspondence  with 
Governor  Miro,  were,  in  view  of  their  unanswered  appeals  to 
Congress  for  help  and  protection — *Mf  the  Federal  Union  can- 
not give  aid  and  protection  to  us  in  life,  liberty,  and  property, 
and  also  secure  to  us  the  free  and  peaceable  right  to  navigate 
the  Mississippi  River  with  our  products,  why,  then,  Spain,  hav- 
ing already  promised  all  of  this,  we  will  unite  our  fortunes  with 
the  Spanish  " — for  they  knew  that  whoever  could  keep  the  In- 
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dians  at  peace  with  them,  and  at  the  same  time  control  N'ew 
Orleans  and  the  navigation  of  the  Mississippi,  was  the  absolute 
arbiter  of  their  destiny,  inasmuch  as,  without  the  right  to  use 
the  Mississippi,  there  was  no  market  they  could  reac^h  with 
their  products. 


On  August  26,  1779,  Galvez,  then  Governor,  civil  and  mili- 
tary, and  Intendant  of  Louisiana,  appointed  as  third  in  com- 
mand (in  the  campaign  which  he  was  about  to  undertake 
against  the  British),  Don  Estevan  Miro,  with  the  rank  of  Lieo- 
tenant-colonel.  Congress  observed  with  satisfaction  the  rupt- 
ure between  Great  Britain  and  Spain,  and,  in  the  fall  of  1779, 
sent  a  minister  to  the  Spanish  court,  with  instructions  to  nego- 
tiate a  treaty  of  alliance,  and  particularly  to  insist  on  the  free 
right  to  the  navigation  of  the  Mississippi  River,  To  this  the 
court  of  Spain  responded:  "We  are  disposed  to  acknowledge 
the  independence  of  the  United  States,  and  to  enter  into  a 
treaty  of  alliance  and  commerce  with  you ;  but,  if  you  wish  us 
to  consent  to  your  admission  into  the  great  family^  of  na- 
tions, you  must  subscribe  to  the  right  of  Spain  to  the  exclusive 
navigation  of  the  Mississippi,"  etc.  In  this  position,  strange 
as  it  may  seem,  Spain  was  supported  by  France ;  and,  up  to 
1788,  and,  indeed,  on  up  to  October  27, 1795,  Spain  di^  control 
the  Mississippi. 

The  Spaniards,  constantly  haunted  by  the  fear  of  their  rest- 
less neighbors  in  Kentucky  and  Cumberland  country,  spared 
no  pains  to  conciliate  the  Indians.  The  chief  military  officer  of 
the  Spanish  in  1786,  in  writing  to  the  Spanish  government  of 
Alexander  McGillivray,  eaid  :  "So  long  as  we  shall  hold  this 
chief  on  our  side,  we  will  have  a  barrier  between  the  Floridas 
and  Georgia.  The  Indians  are  convinced  of  the  ambition  of 
the  Americans;  past  injuries  still  dwell  in  their  minds,  with  the 
fear  that  these  greedy  neighbors  may  one  day  seize  upon  their 
lands.  It  ought  to  be  one  of  the  chief  policies  of  this  govern- 
ment to  keep  this  sentiment  alive  in  the  breasts  of  the  Indians." 
Alexander  McGillivray  was  a  noted  Tory  during  the  revolution, 
and  had  taken  refuge  amongst  the  Creek  nation.  He  was  a 
man  of  great  courage  and  intelligence,  inveterate  hostility  to  the 


Digitized  by  VjOOQ IC 


Bar  Association  of  Tbnnbssbe.  129 

whites,  and  possessed  of  an  insatiable  ambition  for  personal  pro- 
motion, was  in  the  Spanish  pay,  as  a  colonel,  as  agent  of  that 
government  amongst  the  Indians,  had  usurped  regal  authority, 
and  was  the  chief  also  of  the  Talapouches.  It  is  said  that  he 
cherished  the  hope  of  having  his  nation  admitted  into  the  fed- 
eral compact,  although  he  was  in  Spain's  pay,  with  the  rank  of 
colonel,  afterwards  promoted  to  commissary-general.  This 
dangerous  man  was  under  the  absolute  control  of  Governor 
Miro  in  1788,  when  Robertson  named  the  Superior  Court  District 
after  Miro.  Miro,  having  control  of  the  Mississippi  Kiver,  and, 
at  the  same  time,  almost  absolute  command  over  the  Indians, 
furnishes,  it  is  believed,  the  explanation  of  the  motives  that 
prompted  Robertson  and  Hays  in  giving  the  new  court  district 
the  name  of  Miro.  In  1788  Miro  was  made  Governor,  civil  and 
military,  and  Intendant  of  Louisiana  and  West  Florida.  In  this 
year,  Alexander  McGillivray  wrote  Miro  that  two  delegates  from 
the  district  of  Cumberland  had  just  visited  him  with  proposals  of 
peace ;  that  they  were  in  extremities  by  the  incursions  of  his 
(McGillivray's)  warriors,  and  would  submit  to  whatever  condi- 
tions he  might  impose,  and,  presuming  that  it  would  please  him, 
they  added  that  they  would  throw  themselves  in  the  arms  of 
his  majesty  as  subjects,  and  that  '^  Kentucky  and  Cumberland 
are  determined  to  free  themselves  from  Congress;  that  they  no 
longer  owe  obedience  to  a  power  which  is  incapable  of  protect- 
ing them.  They  desired  to  know  my  sentiments  on  the  propo- 
sitions, but  as  it  embraces  important  political  questions,  I 
thought  proper  not  to  divulge  my  views." 

Miro,  commenting  on  this  letter,  says :  "  I  consider  as  ex- 
tremely interesting  the  intelligence  conveyed  to  McGillivray 
by  the  deputies  of  the  fermentation  existing  in  Kentucky,  with 
regard  to  a  separation  from  the  Union.  Concerning  the  prop- 
osition made  to  McGilKvray  by  the  inhabitants  of  Cumberland 
to  become  the  vassals  of  his  majesty,  I  have  abstained  from  re- 
turning any  precise  answer." 

In  April,  1789,  iu  writing  to  Brigadier-general  Wilkinson,  of 
Kentucky,  who  was  his  confederate  in  the  undertaking  to  sep- 
arate Kentucky,  Miro  says:  "I  have  just  received  two  letters, 
one  from  Brigadier-general  Daniel  Smith,  dated  on  the  fourth 
of  March,  and  the  other  from  Colonel  James  Robertson,  with 

Digitized  by  VjOOQ IC 


180  PR0GEBDING8   OF   THE 

date  of  the  eleventh  of  January,  both  written  from  the  district 
of  Miro.  The  bearer,  Fagot,  a  confidential  agent  of  General 
Smith,  informed  me  that  the  inhabitants  of  Cumberland,  or 
Miro,  would  ask  North  Carolina  for  an  act  of  separation  the 
following  fall,  and  that  as  soon  as  this  should  be  obtained, 
other  delegates  would  be  sent  from  Cumberland  to  New  Or- 
leans, with  the  object  of  placing  that  territory  under  the  domi- 
nation of  his  majesty.  I  replied  to  both  in  general  temiB." 
On  the  next  day  after  writing  this  letter,  Governor.  Miro  wrote 
to  General  Daniel  Smith  and  Colonel  James  Robertson^  saying, 
among  other  things  :  "  The  giving  of  my  name  to  your  district 
has  caused  me  much  satisfaction,  and  I  feel  myself  highly  hon- 
ored by  the  compliment.  It  increases  my  desire  to  contribute 
to  the  development  of  the  resources  of  that  province  and  the 
prosperity  of  its  inhabitants.  I  am  extremely  flattered  at  your 
proposition  to  enter  into  correspondence  with  me,  and  I  hope 
that  it  will  afford  me  the  opportunity  of  being  agreeable  to 
you." 

Judge  Martin,  in  his  history  of  Louisiana,  says  there  were 
five  parties  in  the  western  country — one  in  favor  of  the  forma- 
tion of  a  now  republic,  unconnected  with  the  United  States, 
and  a  close  alliance  with  Spain ;  another  wished  the  western 
part  of  the  United  States  to  become  a  part  of  the  province  of 
Louisiana,  and  to  submit  to  the  laws  of  Spain ;  a  third  desired 
war  with  Spain,  and  an  open  invasion  of  Louisiana,  the  seizure 
of  the  Mississippi  and  New  Orleans ;  a  fourth  was,  by  a  show 
of  war,  to  prevail  on  Congress  to  extort  from  Spain  the  right 
to  the  free  navigation  of  the  Mississippi ;  the  fifth,  as  unnatural 
as  the  second,  was  to  solicit  France  to  procure  a  retrocession  of 
Louii^iana,  and  extend  her  protection  to  Kentucky  and  Cum- 
berland, or  Miro  district.  The  administration  of  Miro  in 
Louisiana  terminated  with  the  year  1791.  In  a  letter  written 
the  previous  year  to  the  Spanish  court  for  permission  to  return 
to  Spain,  he  says :  "  I  have  now  had  the  honor  of  serving  the 
king,  always  with  distinguished  zeal,  for  thirty  years  and  three 
months,  of  which  twenty-one  years  and  eight  months  were  in 
America,  until  the  state  of  my  health  requires  my  return  to 
Europe."  lie  returned  to  Spain,  where  he  continued  his  mili- 
tary career,  being  promoted  from  the  rank  of  brigadier  to  that 
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of  lieutenaut-general.  "He  carried  with  him,"  says  Judge 
Martin,  "the  good  wiehes  aud  regrets  of  the  colonies." 

Miro's  character  was  that  of  a  kind-hearted,  benevolent,  up- 
right gentleman.  Leprosy  prevailed  in  Louisiana,  and  one  of 
Miro's  first  acts,  on  being  promoted  to  the  governorship,  was  to 
erect  a  hospital  for  these  unfortunates  on  a  ridge  lying  between 
the  Mississippi  River  and  Bayou  St.  John,  which  was  called 
"  Lepers'  Land."  Instances  were  related  of  Miro,  in  which  he 
would  intercede  with  a  creditor  to  give  further  time  to  a  debtor, 
and,  on  failing  to  obtain  the  indulgence  for  an  honest  debtor, 
he  would  satisfy  the  debt  out  of  his  individual  funds. 

In  April,  1786,  the  king  of  Spain  issued  a  royal  order,  ap- 
proving the  course  and  conduct  of  Miro,  who,  the  preceding 
year,  had  granted  the  former  British  subjects  in  Baton  Rouge 
and  Natchez  (which  had  been  conquered  by  the  Spanish)  am- 
ple time  to  sell  their  property,  collect  their  debts,  and  remove 
their  persons  and  effects. 

Miro  left  his  name  on  Tennessee  and  her  judicial  records  and 
reports,  where  it  remained  until  November  4,  1809,  when,  by 
act  of  the  General  Assembly,  the  State  was  divided  into  five 
judicial  circuits,  numbers,  by  this  act,  being  substituted  for 
names. 

.  The  present  Chief  Justice  of  the  United  States,  Melville  W. 
Fuller,  in  an  opinion  on  the  constitutionality  of  a  recent  law  of 
the  State  of  Michigan,  providing  for  the  election  of  presidential 
electors  by  a  vote  of  each  congressional  district  separately  taken, 
refers  to  an  act  of  the  General  Assembly  of  Tennessee,  which 
appointed  a  committee  of  citizens  in  the  district  of  Miro,  and 
empowered  it  to  meet  and  elect  presidential  electors,  the  Chief 
Justice,  as  I  understand  him,  approving  both  methods  as  a  com- 
pliance with  the  Constitution.  The  act  referred  to  by  the  Chief 
Justice  is  one  worthy  of  an  acquaintance,  and  I  therefore  em- 
body the  substance  of  it  in  this  paper,  as  1  presume  there  are 
but  few  persons  familiar  with  its  provisioris. 

This  act  was  first  passed  August  8,  1796,  and  is  as  follows : 

^^Be  it  enacted  by  the  General  Assembly  of  the  State  of  Tennessee, 
That  three  electors  shall  be  elected,  one  in  the  district  of  Wash- 
ington, one  in  the  district  of  Hamilton,  and  one  in  the  district 
of  Miro,  as  directed  by  this  act,  to  elect  a  President  and  Vice- 
Digitized  by  VjOOQ IC 


132  PfiOCEEDINGhS   OF   THB 

president  of  the  United  States,  and  that  the  said  electors  may 
be  elected  with  as  little  trouble  as  possible  to  the  citizens." 

The  act  then  proceeds  to  name  and  appoint  three  persons  in 
each  of  the  counties  composing  the  district  of  Washington,  and 
three  persons  in'elEich  of  the  counties  constituting  the  districts 
of  Hamilton  and  Miro. 

The  act  then  provides,  in  Section  4:  "That  the  electorB  in 
this  act  before  named  shall  convene — those  for  the  district  of 
Washington,  at  Jonesboro ;  those  for  the  district  of  Hamilton, 
at  Kiioxville ;  and  those  for  the  district  of  Miro,  at  Nashville — 
on  the  second  Monday  of  November,  in  the  year  1796;  and, 
being  so  convened,  they,  or  so  many  of  them  as  shall  attend  on 
said  day,  proceed  to  elect,  by  ballot,  an  elector  qualified  as  by 
this  act  directed,  for  the  purposes  aforesaid." 

The  elector  chosen  for  each  district  was,  by  this  act,  to  re- 
ceive a  certificate  of  election  from  the  committee  of  the  district ; 
and  the  act  provided  "  that  if  two  or  more  persons  shall  have 
the  same  number  of  votes,  it  shall  be  decided  in  the  siCme  man- 
ner as  grand  jurors  are  drawn  for  in  the  superior  courts." 

The  three  electors  thus  chosen  were  directed  by  the  act  **  to 
convene  at  Enoxville  on  the  first  Wednesday  in  December, 
1796,  and  proceed  to  elect  a  President  and  Vice-president  of  the 
United  States." 

This  act  or  method  of  selecting  presidential  electors  was  re- 
enacted  by  the  General  Assembly  of  Tennessee  on  October  26, 
1799,  for  the  presidential  election  to  occur  in  1800. 

Miro  District,  in  addition  to  Davidson,  Sumner,  and  Tennes- 
see, included  at  one  time  the  counties  of  Smith,  Wilson,  Jack- 
son, and  Williamson.  When  the  territory  south  of  the  river 
Ohio  was  admitted  into  the  Union  as  the  State  of  Tennessee, 
the  county  of  Tennessee,  at  the  first  session  of  the  General  As- 
sembly, and  on  April  9, 1796,  was  divided  into  Montgomery 
and  Robertson  Counties,  and  thus  "  Miro  District  "and  Ten- 
nessee County  appeared  on,  and  then  disappeared  from,  the 
face  of  the  map  and  the  public  records  of  the  State  of  Tennes- 
see. (Sec  Gayarre's  History  of  Louisiana,  Vol.  3;  Martin's 
History  of  Louisiana;  Haywood's  History  of  Tennessee.) 
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Co-operation  Among  Lawyers. 


G.  N".  Tillman. 


Law  18  the  most  social  of  all  professions  and  vocations.  Law- 
yers are  thrown  together  daily  in  the  courts  and  in  their  offices, 
in  the  transaction  of  their  professional  business,  and  besides  the 
discussion  of  cases  and  legal  problems,  conversations  are  held 
upon  current  topics  and  upon  questions  abstract,  metaphysical, 
political,  moral,  historical,  and,  in  fact,  of  every  kind.  It  is 
the  most  liberal  of  all  the  liberal  professions.  It  is  not  con- 
tracted in  its  scope  and  aims.  A  good  lawyer  is  not  a  special- 
ist. The  large  liberal  sphere  of  mental  activity  in  which  law- 
yers move,  their  contact  at  so  many  points  with  all  the  spe- 
cial departments  of  knowledge,  and  their  social  life  with  one 
another  and  with  their  clients  and  friends,  makes  them  the 
most  charitable  of  all  men.  In  this  respect  the  profession  is  far 
superior  to  the  ministry.  It  is  seldom  you  hear  among  the 
upper  class,  the  nobility  of  the  law,  one  lawyer  speak  evil  of  an- 
other. If  some  brother  lawyer  has  a  weakness  or  eccentricity, 
you  will  often  hear  humor  made  of  it,  good  natured  comment, 
and  health-giving  laughter  over  it ;  but  he  who  leads  the  fun 
does  so  with  a  full  realization  that  as  soon  as  his  back  is  turned 
he  will  himself  be  the  text  to  point  a  moral  or  adorn  a  tale.  By 
reason  of  this  freedom  and  range  of  the  law,  this  liberal- 
mindedness  of  its  disciples,  the  severe  mental  activity  necessary 
in  its  practice,  and  the  variety  of  learning  it  draws  along  with 
it,  lawyers  are  best  qnalitied  to  guard,  preserve,  and  perpetuate 
all  that  is  best  in  our  institutions  and  laws. 

Lawyers  are  doubters,  skeptics;  not  in  a  bad  sense.  But  they 
never  know  any  thing  absolutely  and  utterly  without  qualifica- 
tion or  modification.  They  are  indifferent,  therefore,  as  be- 
tween contending  ideas.  They  sit  in  judgment  without  fear  or 
favor,  partiality  or  prejudice.  They  see  all  sides  in  turn,  and 
then  at  once.  No  other  class,  as  a  class,  can  do  this.  Individ- 
Digitized  by  VjOOQ IC 


134  Proceedings  of  the 

ual8  may,  and  do  ;  but  the  real  representatives  of  the  \egal  pro- 
fepsion  all  have  this  habit  of  mind  and  many-sidedness  of  sym- 
pathy. 

But  what,  it  will  be  asked,  has  all  this  to  do  with  co-opera- 
tion ?  The  answer  is,  it  is  intended  to  call  attention  to  the  su- 
perior qualiBcation  of  the  co  operators.  We  need  systematic 
co-operation  to  bring  to  bear  more  forcibly  the  influence  of  this 
superior  class.  Its  influence  is  already  great.  It  flows  out  in 
streamlets  from  the  thousands  of  law  offices,  as  from  pure  fount- 
ains or  mountain  springs,  and  penetrates  the  remotest  corners 
of  the  land,  watering,  refreshing,  and  keeping  alive. 

But  we  need  to  concentrate  or  focus  this  influence  at  particu- 
lar times.     And,  first  of  all,  I  suggest  that  the  Bar  Association 
should  have  a  Committee  on  Legislation,  consisting  of  three,  or 
at  most,  five  lawyers,  all  residents  of  Nashville,  the  seat  of  gov- 
ernment, whose  duty  it  shall  be  to  keep  informed  as  to  the  bills 
introduced  in  the  Legislature,  and  to  examine  carefully  those  of 
importance,  and  make  suggestions  and  arguments  to  the  proper 
committees  of  the  Legislature  when  any  provisions  of  a  pro- 
posed law  appear  particularly  noxious.     The  members  of  such 
committee  should  be  lawyers  of  ability,  and  whose  characters 
for  integrity  are  above  question  or  suspicion.     They  should  be 
authorized  to  employ,  during  the  session  of  the  Legislature, 
some  good  young  attorney,  at  from  three  to  five  dollars  a  day,  to 
attend  the  sittings  of  the  Assembly,  procure  copies  of  bills, 
gather  information,  and  report  daily  to  the  chairman  of  the 
committee,  and  to  aid  in  whatever  may  be  undertaken.    By 
this  means,  the  Bar  Association  could  be  of  great  assistance  to 
the  best  men  in  each  General  Assembly  in  preventing  crude  and 
hurtful  legislation.     It  would  often  happen  that  a  note  of  a  few 
lines  to  a  leading  member  of  the  Assembly  from  this  committee 
of  the  Bar  Association,  calling  attention  to  some  defect  of  lan- 
guage, or  to  some  necessary  result  not  contemplated  or  desired 
by  the  proposers  of  a  bill,  would  prevent  egregious  blunders, 
and  save  the  people  of  the  State  great  trouble  and  expense,  and 
vexatious  litigation  over  bunglesome  laws  of  doubtful  meaning 
or  doubtful  constitutionality. 

There  are  always  some  good  lawyers  in  the  Legislature,  but 
they  have  more  than  they  can  possibly  do.     They  cannot  keep 
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watch  over  every  bill.  -This  Committee  on  Legislation  herein 
suggested  should  be  prohibited  from  proposing  bills.  Their 
duty  should  be  solely  to  examine  bills  pending  before  the  Legis- 
lature, and  make  suggestions  as  to  amendments,  ^Iterations,  or  re- 
jection of  the  entire  bill.  It  would  be  useless  to  appoint  such  a 
committee  unless  provision  is  made,  as  heretofore  suggested,  for 
the  hire  of  a  young  attorney  as  clerk  or  assistant. 

The  work  suggested  is  for  the  good  of  the  people.  For  our  own 
good,  our  comfort,  convenience,  and  progress  as  lawyers,  I  have 
thought  often  that  some  method  of  co-operation  might  be 
adopted  to  great  advantage;  I  mean  co-operation  for  the  pur- 
pose of  saving  time,  expense,  and  labor  in  the  dispatch  of  busi- 
ness. Take,  for  example,  a  city  of  the  size  of  Nashville. 
There  the  lawyers  are  scattered — some  in  one  building,  some 
in  another — so  that,  if  you  have  business  in  which  two  or 
three  brother  lawyers  are  interested,  it  is  a  great  work  ever  tcy 
get  them  together.  At  times,  in  my  imagination,  I  have  seen 
a  magnificent  structure  rise  'Mike  an  exhalation."  Its  walls 
were  like  those  of  the  heavenly  Jerusalem,  garnished  with  all 
manner  of  precious  stones,  and  into  it  could  not ''enter  any 
thing  that  defileth,  or  that  worketh  abomination,  or  maketh  a 
lie."  It  was  the  "  Lawyers'  Building."  Into  it  were  gathered 
all  the  honorable  lawyers  of  the  city.  None  dwelt  therein  but 
those 

**  Untainted  by  the  guilty  bribe, 
Uncursed  amidst  the  harpy  tribe  ; 
No  orphan's  cry  to  wound  the  ear, 
Their  honor  and  their  conscience  clear." 

In  the  center  of  it  was  a  great  law  library  for  the  use  of  all 
who  chose  to  pay  a  small  fee.  Around  the  sides  of  this  library 
were  quiet  little  alcoves  or  rooms,  into  which  the  student  could 
retire  to  study  and  write.  In  this  building  the  young  and  am- 
bitious, but  poor,  attorney,  could  boast  as  fine  a  library  as  the 
oldest  and  richest  practitioner  in  the  land.  There  were  wise 
rules,  not  only  for  the  library,  but  for  the  whole  building;  one 
of  which  was  that  quiet  should  reign  during  business  hours,  and 
that  the  man  who  whistles  or  sings  should  be  ruthlessly  for- 
bidden to  enter  the  sacred  precincts.  The  ground-floor  of  the 
building  was  occupied  by  abstract  companies  and  banks,  the 


Digitized  by  VjOOQ IC 


136  Proceedings  of  the 

upper  stories  by  lawyers  only.  This  building  was  erected  just 
one  block  from  a  magnificent  temple  of  justice,  in  which  sat  all 
the  State  courts,  including  the  Supreme  Court. 

This  imaginary  lawyers'  building  is  not  an  impossibility.  If 
only  one  of  the  several  office  buildings  that  are  to  be  found  in 
every  city  had  been  planned  for  such  a  purpose,  and  if  the  sev- 
eral law  libraries  had  been  gathered  into  one,  such  a  model 
building  could  have  been  had.  The  amount  of  time,  expense, 
and  labor,  that  would  be  saved  by  thus  bringing  the  lawyers  of 
a  city  into  close  proximity  with  one  another,  is  incalculable. 
Under  such  conditions,  co-operation  in  every  good  work, 
whether  for  the  public  or  for  the  advancement  of  the  profession, 
would  be  much  easier.  In  many  citie3  the  lawyers  themselves 
are  able,  by  combining  their  resources,  to  erect  such  a  building. 
And  I  suggest  that  members  of  the  bar  should  take  greater  in- 
terest both  in  this  matter  of  office  buildings  and  in  the  location 
and  architecture  of  court-houses,  some  of  which,  both  as  to 
etyle  and  convenience,  are  a  disgrace  to  the  State. 


Digiti 


zed  by  Google 


Bar  Association  of  Tennessee.  187 


Some  Objections  to  Constitutional  Recognition 
OF  THE  Grand  Divisions  of  the  State. 


II.    M.    VVlLTSE. 


Tennessee  earned  her  sobriquet  of  the  Volunteer  State  when 
she  entered  the  Union.  She  volunteered  in.  If  I  might  use 
the  expression,  the  idea  would  be  well  conveyed  by  saying  she 
"  broke  in."  She  did  not  offer  Congress  an  opportunity  to  par- 
ticipate in  ascertaining  whether  the  requisite  population  was 
contained  within  her  borders,  nor  of  suggesting  the  method. 
She  did  not  wait  for  it  to  exercise  the  right,  which  it  doubtless 
bad,  under  the  terms  and  provisions  relating  to  the  admission 
of  certain  territory,  of  saying  whether  she  should  be  admitted 
then,  as  one  State,  or  later,  after  the  population  should  have 
become  greater,  and  after  being  divided  so  as  to  form  more 
than  one  State.  Who  shall  blame  her?  She  was  entitled  to 
enter  the  Union  then.  She  had  been  buffeted  about  more  than 
sufficiently,  and  her  sons  had  borne  noble  part  in  making  the 
Union  she  sought  to  enter,  and  did  enter  by  sheer  impetus.  Al- 
though her  first  constitutional  convention  may  have  been  irreg- 
ular— nay,  wholly  illegitimate — the  product  was  a  most  excel- 
lent Constitution,  of  which  it  was  then  said  by  one  of  the 
greatest  of  American  statesmen  that  it  was  the  least  imperfect 
and  most  republican  of  all  the  State  Constitutions.  In  state- 
craft, accomplished  fact  sets  all  things  at  rest.  Even  treason, 
if  successful,  is  not  treason,  for  no  one  dares  to  treat  it  as  such. 

"Treason  doth  never  prosper;  what's  the  reason? 
Why,  if  it  prosper,  none  dare  call  it  treason." 

Tennessee  was  admitted  into  the  Union  despite  all  defects  in 
preliminaries,  but  some   mistakes  required  subsequent  correc- 
tion.    Senators  had  been  chosen  to  represent  the  State  in  Con- 
gress before  she  was  admitted.     Another  election  was  necessary. 
10 
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Two  congressional  districts  were  established,  while  the  Stat« 
was  entitled  to  only  one  representative  in  the  lower  house  of 
Congress.  Provision  had  been  made  for  four  presidential  elect- 
ors, while  the  State  was  entitled  to  three  only.  In  August, 
1796,  an  act  was  passed  to  correct  this  mistake,  and,  as  was 
therein  recited,  "  that  said  electors  may  be  elected  with  as  little 
trouble  to  the  citizens  as  possible,"  the  State  was  divided  into 
three  districts — Washington,  Mero,  and  Hamilton — and  three 
citizens  of  each  of  the  counties  of  the  three  districts  were  chosen 
to  select  the  electors. 

The  formation  of  districts  for  various  purposes  was  charac- 
teristic of  those  days.  Those  above  referred  to,  while  then 
created  or  recognized  for  the  purpose  stated,  were  by  no  means 
new. 

Washington  District  was  originally  established  by  a  local, 
voluntary  government  or  organization,  composed  of  persons 
who  had  acquired  lands  from  the  Indians,  supposing  themselves 
citizens  of  Virginia,  but  who  were  left  out  of  Virginia  when 
the  line  was  run,  and  found  themselves  owing  no  allegiance  to 
any  territory,  nor  entitled  to  demand  protection  from  any. 
They  were  known  as  the  Watauga  Settlement  or  Watauga  As- 
sociation, and  were,  in  1776,  attached  to  North  Carolina,  upon 
their  own  earnest  petition,  under  the  regime  of  the  Provincial 
Congress.  Their  district  extended  from  the  Alleghany  Mount- 
ains to  the  Mississippi  River,  and  embraced  the  then  counties 
of  Greene,  Hawkins,  Sullivan,  and  Washington. 

The  Mero  and  Hamilton  Districts  were  organized  as  Judicial 
districts — the  former  in  1789  under  the  territorial  government 
of  North  Carolina,  and  embraced  the  then  counties  of  David- 
son, Sumner,  and  Tennessee.  Tennessee  County  included  the 
territory  from  which  Montgomery  and  Robertson  Counties 
were  subsequently  formed. 

Hamilton  District  was  created  in  1793  by  William  Blount, 
Governor  of  the  territory  south-west  of  the  Ohio  River,  and 
included  the  counties  of  Jefierson  and  Knox.  Sevier  County 
was  created  by  the  territorial  Legislature,  being  taken  from 
the  territory  of  Jefferson,  and  was  attached  to  Hamilton  Dis- 
trict. 

The  State  of  Franklin  was  divided  into  districts,  though  just 
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for  what  purpose  cannot  probably  be  ascertained.  It  may  be 
said  that  nature  created  the  three  grand  divisions  of  the  State 
which  we  have  recognized  in  two  of  our  Constitutions^  but  it  is 
probable  that  the  idea  of  lines  of  political  demarkation  origi- 
nated with  the  creation  by  this  early  State  Legislature  of  the 
electoral  districts  of  Washington,  Mero,  and  Hamilton. 

The  descendants  of  the  people  who  went  into  the  union  of 
States  as  unconventionally  as  did  the  people  of  Tennessee;  who 
so  early  tried  the  great  experiment  of  secession,  as  did  the  peo- 
ple of  the  State  of  Franklin  ;  who  formed  the  Watauga  Associ- 
ation and  the  Cumberland  Settlement,  need  not  feel  hampered 
by  tradition  when  an  opportunity  for  the  improvement  of  their 
organic  law  presents  itself.  The  first  Constitution  gave  no 
recognition  to  the  grand  divisions.  They  were  first  recognized 
in  the  Constitution  of  1834,  in  the  form  of  a  provision  that  the 
"  Supreme  Court  shall  be  composed  of  three  judges,  one  of 
whom  shall  reside  in  each  of  the  three  grand  divisions  of  the 
State."  The  Constitution  of  1870  provides  that  "  the  Supreme 
Court  shall  consist  of  five  judges,  of  whom  not  more  than  two 
shall  reside  in  any  one  of  the  grand  divisions  of  the  State.^' 
The  journals  of  the  convention  of  1870  show  that  the  idea  of 
these  grand  divisions  was  so  impressed  upon  the  popular  mind 
that  no  explanation  of  what  was  meant  by  them,  what  territory 
they  embraced,  was  thought  necessary.  Without  explanatory 
legislative  enactments  these  provisions  in  both  of  the  Constitu- 
tions would  have  been  nugatory  for  want  of  description. 

Twice  at  least  measures  have  been  introduced  in  the  Legis- 
lature, looking  to  the  formation  of  one  of  the  grand  divisions 
into  a  new  and  independent  State.  Had  either  of  these  meas- 
ures gone  before  Congress  without  further  description  than  the 
division  has  in  either  Constitution,  the  measure  must  have 
failed  or  been  postponed  for  proper  desipjnation  of  boundaries. 

There  are  serious  objections  of  a  political  and  politico- 
economical  character  to  the  perpetuation,  by  constitutional  pro- 
vision or  otherwise,  of  the  idea  of  these  divisions  of  the  State. 
Sharp  political  divisions  and  diflferences  have  arisen  on  account- 
of  them,  and  will  continue  to  arise  so  long  as  they  have  recog- 
nition by  popular  impression  or  otherwise.  The  very  fact  that 
one  of  them  has  twice  sought  separation  from  the  State,  is  suf- 
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licient  proof  of  the  unfortunate  tendency  of  the  distinction  be- 
tween the  sections.  Such  proof  that  it  promotes  jealousy  and 
disharmony  is  unnecessary  to  one  who  has  ever  attended  con- 
ventions of  either  of  the  great  political  parties,  been  present  at 
sessions  of  the  General  Assembly,  or  watched  with  some  little 
care  the  drift  of  current  political  events  in  the  State.  It  may 
be  safely  said  that  no  convention  is  held  and  that  no  session  of 
the  General  Assembly  is  completed,  without  patent  and  unpleas- 
ant demonstration  of  the  fact.  It  has  made  its  impress  in 
moral,  physical,  and  intellectual  distinctions  between  the  people 
of  the  sections,  which  are  neither  hereditary,  geographical,  nor 
climatic. 

As  it  is  not  my  purpose  to  go  much  into  detail  nor  to  philos- 
ophize much,  I  will  content  myself  by  saying  that  a  stranger,  a 
foreigner,  would  need  to  be  endowed  with  but  slight  discern- 
ment and  knowledge  of  human  nature  to  discover  at  once  that 
they  look  diflferent,  talk  differently,  act  differently,  drink,  by 
choice,  different  brands  of  whisky,  and  even  play  seven-up  with 
prpvoking  and  confusing  dissimilarity.  Seriously,  lines  of  de- 
markation,  beyond  the  necessary  civil  divisions  for  strictly  gov- 
ernmental purposes,  are  dangerous.  They  are  too  apt  to  go  far 
beyond  their  original  purposes,  and  mark  divisions  upon  ques- 
tions of  sentiment  and  policy.  Once  established,  they  are  almost 
as  difficult  of  obliteration  as  the  statute  of  limitation  is  difficult 
to  stop  when  once  it  begins  to  run,  and  may  be  likened  to  the 
mounted  beggar  as  to  probability  of  destination. 

Mason  and  Dixon's  line,  as  the  means  of  mere  settlement  of 
a  practically  private  dispute,  was  perfectly  proper  and  harmless. 
When  it  became,  by  erroneous  popular  impression,  the  dividing 
line  between  sections  upon  questions  of  sentiment  and  State 
policy,  it  became  a  moral  nuisance,  and  ought  to  have  been 
promptly  abated.  Not  having  been  thus  treated,  it  became  a 
line  for  the  common  use  of  the  less  considerate  and  less  wise  of 
both  sections  for  the  exposure  to  view  of  dirty  rags  such  as 
disgraced  the  civilization  of  the  whole  people;  dirty  rags  from 
which  moral  contagion  spread  throughout  the  land;  and  it 
does  to-day,  and  always  will,  mark  the  parade  ground  of  more 
ignorance,  more  superstition,  false  pride  and  falsehood,  conceit, 
meanness,  general  cussedness — from  both  sides — than  have  been 
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developed  in  this  country  by  any  other  single  cause ;  always 
will  until  the  better  thought  and  better  sense  of  the  country 
condeifln  it  under  the  right  of  eminent  domain,  and  devote 
it  to  the  purpose  of  holding  up  to  the  view  of  the  people  and 
the  world  the  immaculately  laundried  whilom  bloody  shirt. 

When  36°  30'  was  announced  as  a  line  of  demarkation  with 
design  other  than  civil  division  for  governmental  purposes  Mr. 
Jeflferson  wrote  concerning  it:  "This  momentous  question, 
like  a  tire  bell  in  the  night,  awakened  and  tilled  me  with  terror. 
I  considered  it  at  once  as  the  knell  of  the  Union.  It  is  hushed 
indeed,  for  the  moment ;  but  this  is  a  reprieve  onl}',  not  a  tinal 
sentence.  A  geographical  line,  coinciding  with  a  marked  prin- 
ciple, moral  and  political,  once  conceived  and  held  up  to  the 
angry  passions  of  men,  will  never  be  obliterated,  and  every  new 
irritatation  will  mark  it  deeper  and  deeper." 

Whether  the  line  be  held  up  to  the  angry  passions  of  men  or 
not,  it  will  almost  certainly  create  angry  passions  at  times,  and 
it  will  always,  of  a  certainty,  create  jealousies,  misunderstand- 
ings, the  sense  of  diversity  of  interest,  lack  of  harmony  more 
or  less  manifest  to  the  senses,  positively  or  negatively.  The 
recognition  of  the  grand  divisions  of  the  State  in  our  written 
Constitution  implies  that  it  is  the  will  of  the  people  that  a 
growth  of  mere  tradition  shall  be  and  remain  fixed  municipal 
policy. 

Constitutions  are  but  evidence,  memoranda,  of  the  expressed 
sovereign  will.  They  may  be  made  to  bear  false  testimony,  and 
if  they  are  found  to  do  so,  the  remedy  18  revision  of  the  mem- 
oranda by  constitutional  amendment.  However  sacred  our  Con- 
stitutions should  be,  and  however  sacredly  observed,  there 
always  lies,  between  every  section,  every  paragraph,  every  line, 
and  every  letter,  in  unwritten  words,  the  sovereign  will.  The 
sovereign  will  stands  sentinel  over  them,  ready,  at  all  times,  to 
"  thrust,  to  strike,  to  feint,  to  guard,"  as  the  present  emergency 
may  demand,  not  as  the  stereotyped  letters  may  have  undertaken 
to  express  or  limit  it.  If  this  sovereign  will,  in  its  aroused  en- 
ergy, shall  now  and  then  "pie"  the  form,  the  body-politic  will 
generally  survive  unirgured  if  its  condition  is  not  actually  im- 
proved. 

One  thing  is  certain.     We  cannot  carry  the  recognition  of 
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these  divisions  along  in  our  organic  laws  without  maintaining 
and  fixing,  with  more  or  less  permanency  all  of  the  time,  the 
idea  of  diverse  interests  and  policies,  the  temptation  to  diverse 
action,  the  constant  menace  of  disharmony  more  or  less  serious, 
and  promulgating  in  the  popular  mind  the  notion  of  that  totally 
impracticable  and  impossible  thing,  a  divisible  sovereignty. 

There  are  objections  of  a  more  practical,  though  not,  I  think, 
a  more  serious  nature,  and  which  appeal  especially  to  the  bench 
and  bar.  The  only  recognition  which  either  Constitution  has 
given  to  the  grand  divisions  has  been  by  way  of  regulating  the 
method  of  electing  the  supreme  judges,  limiting  the  number  to 
be  elected  from  any  one  of  them.  This  originated,  as  has  been 
said,  in  the  Constitution  of  1834.  It  then  had  a  basis  of  logic, 
if  not  actual  necessity.  It  has  no  such  basis  now.  It  had  none 
in  1870.  In  1834  there  were  no  railroads,  and  facilities  for  trav- 
eling from  one  part  of  the  State  to  the  other  were  very  meager 
and  crude.  The  idea  of  the  superiority  of  the  people  to  their 
public  servants,  and  the  primary  value  of  their  convenience 
was  a  good  and  healthful  one.  They  were  right  in  saying  that 
if  Mount  Safa  must  go  to  Mahomet,  or  Mahomet  to  Mount  Safa, 
Mahomet  must  do  the  going. 

Doubtless  the  supreme  judges  are  still  willing,  if  need  be,  to 
go  to  the  people  in  the  several  divisions  of  the  State.  There  is 
never  any  doubt  about  it  just  prior  to  the  general  August  elec- 
tions of  each  eighth  year;  but  the  time  has  come  when  there  is 
no  necessity  that  the  court  should  be  a  migratory  institution  in 
the  interest  of  the  people,  and  I  believe  the  people  are  willing 
to  let  it  assume  a  local  habitation.  I  believe  it  is  generally  un- 
derstood that  it  would,  by  that  fact,  become  a  better  court,  even 
when  composed  of  the  same  men,  than  it  possibly  can  be  when 
the  judges  are  subjected  to  so  much  expense  and  forced  to  such 
expenditure  of  time  and  labor,  and  such  sacrifice  as  are  involved 
in  its  migratory  character.  If  located  at  the  capital,  where  it 
should  have  its  situs,  it  would  have  the  advantages  of  the  State 
library,  law  and  general,  and  would  be  a  factor  in  building  up 
and  in)proving  the  character  of  the  library  and  other  of  the 
moral  and  intellectual  auxiliaries  of  the  commonwealth.  The 
judges  would,  of  course,  be  thus  relieved  from  the  expense,  in- 
convenience, and  other  objectionable  features  attendant  upon 
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the  necessity  for  transporting  their  private  libraries  over  the 
State  several  times  each  year.  The  time  necessarily  devoted  by 
them  to  travel,  which  must  of  necessity  be  considerable,  prob- 
ably not  less  than  two  weeks  in  the  year,  could  be  devoted  to 
the  discharge  of  official  duties.  They  could  have  homes  at  the 
capital  and  be  surrounded  by  their  families  while  engaged  in 
the  discharge  of  their  duties,  which  is,  under  the  present  sys- 
tem, almost  impossible. 

Any  one  accustomed  to  study  at  home  can  testify  how  much 
better  work  can  be  done  there  than  anywhere  else.  The  home 
feature  of  the  argument  is  much  strengthened  by  the  fact  that 
if  the  judges  could  write  their  opinions  at  their  private  houses 
they  would  be  largely  shielded  from  the  well-intended,  but  cer- 
tainly mischievous,  interruptions  of  calls  from  members  of  the 
bar  and  others,  inevitable  when  they  board,  especially  at  hotels. 

In  cases  of  sickness  of  short  duration,  but  apparently  serious 
enough  to  call  a  judge  home,  the  time  lost,  going  and  coming, 
would  be  saved,  and  there  would  be  less  necessity  for  the  un- 
satisfactory practice  of  calling  into  service  special  judges,  with- 
out commissions  from  the  executive.  In  the  event  of  necessity 
for  a  special  appointment,  the  executive  would  be  at  hand,  and 
thus  much  time  and  inconvenience  would  be  saved. 

The  labors  of  the  judges  are  exhausting  tinder  the  most 
favorable  circumstances.  Their  physical  and  intellectual 
strength  are  possessions  of  value  to  the  people.  Both  are  se- 
riously and  unnecessarily  intrenched  upon  by  the  present  sys- 
tem. The  expense  of  keeping  up  such  libraries  as  the  judges 
should  have  access  to  is  greater  than  their  salaries  justify. 

The  proposed  system  would  promote  respect  for  government 
by  adding  force  to  the  popular  idea  of  an  embodied,  tangible, 
sentient  government.  There  is  little  doubt  that  to  clothe 
government  with  some  sentiment,  with  the  qualities  which  in- 
spire something  like  a  degree  of  awe  in  the  popular  mind, 
strengthens  it. 

As  for  the  bar,  many  of  the  same  suggestions  might  be  urged 
upon  its  behalf  and  concerning  it  which  have  been  made 
relative  to  the  bench.  Especially  would  that  one  apply  which 
relates  to  the  library  facilities.  Every  lawyer  knows  how  in- 
convenient it  is  to  be  forced  to  take  with  him  or  borrow  the 
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books  necessary  for  his  use  during  the  sittings  of  the  court,  and 
there  are  few,  if  any,  who  do  not,  during  every  term  held  away 
from  the  capital,  feel  the  lack  of  library  facilities,  notwith- 
standing the  utmost  kindness  of  their  professional  brethren. 

Furthermore,  the  members  of  the  profession,  who  are  always 
among  the  leaders  of  thought  and  molders  of  sentiment, 
would,  under  a  proper  system,  have  occasional  access  to  the 
general  library  facilities  and  other  facilities  for  the  acquirement 
of  knowledge  afforded  by  the  State,  would  become  better  con- 
versant with  books  and  events  past  and  present,  would  learn 
more  of  the  people  at  large,  and,  carrying  home  the  results  of 
this  knowledge,  would  scatter  them  among  the  people  of  their 
respective  sections,  and  thus  all  would  come  better  to  under- 
stand each  other,  more  familiar  with  the  past  history  and  pres- 
ent thoughts  and  sentiments,  each  section  of  the  other,  and 
thus  be  brought  into  closer  union. 

The  lawyers  of  the  different  parts  of  the  8tate  would  know 
each  other  better,  rivalry  in  search  after  excellence  would  be 
more  extended  and  sharper,  and  we  should  all  become  better 
lawyers. 

We  East  Tennessee  "  fellers,"  by  isolation  and  much  contact 
with  each  other,  become  a  little  indifferent  to  each  other's 
shortcomings  and  faults,  and  I  suppose  the  same  is  true  of 
you  Middle  and  West  Tennessee  "  fellers."  But  set  us  all 
a-watchin'  each  other,  and  we  would  all  soon  become  mighty 
good  lawyers,  which,  indeed,  most  of  us  are  now. 

We  are  not  quite  alone  in  this  matter  of  a  migratory  court  of 
last  resort,  but  have  not  much  company.  In  California  the 
court  sits  at  the  capital  and  at  San  Francisco  and  Los  Angeles; 
in  Connecticut,  at  Hartford,  Norwich,  New  Haven,  and  Bridge- 
port; in  Idaho,  at  the  capital  two  terms  each  year,  and  at  Lew- 
iston  two  terms;  in  Illinois,  at  the  capital  and 'at  Otta\va  and 
Mount  Vernon;  in  Louisiana,  at  New  Orleans,  Monroe,  and 
Opelousas ;  in  Maine,  at  Augusta,  Bangor,  and  Portland.  Mas- 
sachusetts out  Herods  Herod  himself,  and  sits  in  Boston  for 
four  counties,  and  holds  sessions  in  all  of  the  other  counties  of 
the  State.  The  New  York  court  sits  generally  at  the  capital 
only,  but  during  the  last  few  years  has  been  holding  the  June 
term   at   Saratoga.     This   innovation    is   quite   excusable.    In 
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North  Dakota  sessions  are  held  at  Bismarck,  Fargo,  and  Grand 
Forks;  in  Oregon,  at  the  capital  and  Pendleton;  in  Pennsyl- 
vania, at  the  capital,  Philadelphia,  and  Pittsburgh  ;  in  Virginia, 
at  the  capital,  and  also  at  Wytheville  and  Staunton.  Illinois  is 
divided  into  grand  divisions,  known  as  Northern,  Central,  and 
Southern,  which  are  of  constitutional  origin,  and  still  provided 
for  by  the  Constitution.  Maine  recognizes,  but  not  in  her  Con- 
stitution, grand  divisions,  known  as  Eastern,  Middle,  and  West- 
ern, None  of  the  other  States,  save  Tennessee,  have  grand  di- 
visions. 

From  Pennsylvania  comes  the  argumentum  ad  hominem :  Any 
judges  of  the  Supreme  Court,  who  may  be  present,  will  please 
how  withdraw,  for  it  is  not  intended  for  them.  A  distin- 
guished citizen  of  Chattanooga,  who  was  reared  in  Philadelphia, 
says  he  one  morning  stepped  into  a  popular  resort  for  the  Phil- 
adelphia contingent  of  the  large  number  of  loyal  American  cit- 
izens who  contribute  with  more  or  less  frequency,  generally 
more,  to  the  revenues  of  the  national  government.  The  said 
resort  was  not  very  distant  from  the  court-house.  As  he  en- 
tered, a  distinguished  judge  of  the  Supreme  Court  was  retiring, 
with  a  handkerchief  over  his  mouth.  "Do  you  see  that  old 
duffer?"  said  the  gentleman  in  waiting.  "Well,  sir;  I  don't 
know  who  he  is,  but  he  is  certainly  a  curiosity.  He  comes  here 
every  year  about  the  first  of  January,  gets  a  great  big  jag,  which 
he  keeps  up  for  about  three  months,  and  then  goes  away,  and  I 
do  not  see  any  thing  more  of  him  until  the  first  of  the  next 
year."  The  Supreme  Court  of  Pennsylvania  holds  a  term  at 
Philadelphia,  commencing  the  first  Monday  in  January. 

Upon  the  subject  of  the  unnecessary  expense  involved  in  the 
present  plan,  I  will  not  enter.  There  are  certain  possibilities  of 
iniquitous  legislation  under  the  present  provision  of  the  con- 
stitution, a  discussion  of  which  I  will  not  undertake. 

It  is  respectfully  urged  as  a  proposition  susceptible  of  demon- 
stration, that  the  interests  of  the  State  would  be  best  subserved 
l>y  omitting  from  future  constitutions  any  recognition  of  the 
firrand  divisions. 
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"Razor-Back'^  Lawyers. 


.W.  L.  Granbkrt. 


The  profession  classified  long  ago  the  genus  "  shyster."  We 
have  all  known  him,  and  various  schemes  have  been  devised  by 
Legislatures,  bars,  and  bar  associations  to  exterminate  him. 
But  he  seems  to  be  very  tenacious  of  life,  and  a  new  crop  grows 
and  fastens  itself  on  the  profession  each  succeeding  generation. 
We  have  become  familiar  with  his  habits — at  least  many  of 
them — and  bestow  upon  him  the  contempt  he  deserves.  But 
there  is  a  species  of  "shysterism"  which  has  made  its  appear- 
ance of  late,  and  which  bids  fair  to  rival  in  magnitude  any  of 
the  evils  inflicted  upon  the  profession,  I  refer  to  the  lawyer 
who  seeks  a  living  by  inciting  actions  of  tort  growing  out  of 
personal  injuries,  especially  against  larger  corporations.  The 
name  of  "  razor-back"  has  been  applied  to  this  class  of  lawyers 
in  Georgia,  and,  for  want  of  better  title,  has  been  adopted  for 
the  purposes  of  this  paper.  The  name  at  once  commends  itself, 
because  of  its  fitness,  in  describing  the  class  of  practice-hunting 
lawyers.  Their  energy,  their  hunger  never  satisfied,  their  dis- 
regard for  the  rights  of  others,  are  well  typified  in  the  familiar 
**  razor-back,"  which  no  fence  ever  turned  and  no  corn-field  ever 
fattened. 

The  practice  of  law  is  a  profession  requiring  peculiar  moral 
fitness.  Any  profession  to  which  is  confided  the  highest  rights 
of  the  people  demands  that  the  members  shall  be  men,  not  only 
of  superior  mental  faculties,  but  with  a  high  sense  of  right  and 
wrong.  The  lawyer  has  been  given,  by  the  laws  of  the  land 
and  the  common  consent  of  the  people,  privileges  and  powers 
far  in  excess  of  other  professions  and  occupations. 

In  a  community  where  lawyers  are  unknown,  it  is  extremely 
doubtful  whether  the  individual  members,  without  experience, 
would  be  willing  to  intrust  to  any  lawyer  the  care  and  mauage- 
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ment  of  their  property,  without  exacting  security  for  the  faith- 
ful performance  of  his  trust. 

In  this  country  lawyers  are  the  only  class  of  citizens  who  are 
trusted  merely  upon  their  reputation  for  honesty  and  upright- 
ness. Bankers,  ofiicials,  and  citizens  of  all  classes  are  required 
to  give  bond  for  the  faithful  performance  of  their  duties  and 
trusts.  Moneys  and  securities  are  intrusted  to  them  only  upon 
condition  that  a  bond  is  given  to  secure  a  proper  execution  of 
the  obligations  assumed.  Lawyers  alone  are  intrusted  not  only 
with  the  cugtody  of  money,  securities,  and  other  property,  but 
with  their  absolute  disposition,  without  the  exaction  of  other 
security  than  their  honor.  And  it  should  be  a  matter  of  pride 
to  us  all  when  we  remember  how  seldom  has  a  lawyer  betrayed 
such  a  trust.  Only  an  isolated  case  here  and  there  can  be  shown 
where  a  member  of  the  profession  in  this  State  has  been  un- 
faithful to  the  interests  of  his  client.  Having  been  permitted 
to  occupy  such  an  exalted  position  in  the  public  confidence,  it 
is  of  vital  importance  that  we  should  seek  to  maintain  the  high 
standard  of  professional  ethics  and  integrity  handed  down  to 
us  through  generations. 

Whatever  tends  to  lower  the  standard  of  a  member  of  the 
bar  among  his  brother  members,  will  surely  tend  to  lower  him 
in  the  estimation  of  the  community  in  which  he  lives,  and  just 
as  surely  tend  to  low^er  the  entire  profession  in  the  public  esti- 
mation. The  ethics  of  the  bar  has  always  demanded  that  the 
individual  members  should  strive  to  execute  the  trusts  imposed 
in  such  a  manner  as  would  cause  them  to  receive  new  trusts ; 
to  so  conduct  one  lawsuit  as  to  be  employed  in  another ;  to  so 
treat  one  client  as  to  secure  others ;  but  it  has  never  been  con- 
sidered professional  to  either  solicit  practice  or  to  vulgarly  ad- 
vertise one's  self.  I  do  not  mean  to  be  understood  as  being 
opposed  to  legitimate  advertisement.  A  lawyer  should  adver- 
tise himself  by  so  conducting  all  business  intrusted  to  him  as 
will  invite  new  business.  Win  lawsuits,  make  good  arguments, 
write  good  briefs,  be  prompt  in  the  execution  of  business. 
These  are  the  legitimate  methods  of  advertisement.  What 
would  be  thought  of  a  lawyer  advertising  in  a  newspaper,  with 
offers  to  do  certain  work  for  so  much  money?  What  would 
be  thought  of  a  lawyer  who,  following  the  spirit  of  the  time, 
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should  openly  employ  one  or  more  agents  to  solicit  bosioei^- 
He  would  receive  not  only  the  contempt  of  the  profeesion.k 
the  contempt  of  the  commnnily  as  well. 

Unless  the  tendencies  to  be  noticed  below  are  checked.^ 
shall  rapidly  approach  a  time  when  such  forms  of  adverfisit: 
will  not  appear  so  revolting  or  unprofessional. 

The  operation   of  large  concerns,   especialh^    railroads  a:i^ 
other  large   corporations,  has  developed  a   class   of  litigatl  _ 
which  is  one   of  the  largest — if  not  the   largest — before  tbr 
courts.      Damages  for  personal  injuries  has  caused  the  e>^ 
docket  to  be  overburdened  in  counties  having  large  corptr:.- 
tions.     Of  course  every  man,  however  humble  or  poor,  Las  tLf 
same  right  to  sue  for  personal  injuries  sustained,  as  the  grear- 
est  and  wealthiest  citizen  has  to  maintain  an  action  for  the  pr> 
tection  of  his  property,  provided  the  injury  has  been  caused  fcr 
some  wrong  or  neglect  of  the  party  sought  to  be  held  liabW. 
But  it  is  not  alone  in  cases  where  the  party  sued  has,  direcaV 
or  indirectly,  caused  the  injury  that  suit  is  instituted.     All  that 
is  necessary  to  justify  suit  is  the  fact  of  the  real  or  imaginarr 
injury.     The  greater  proportion,  and,  indeed,  most  all  of  eucL 
cases,  are  instituted  upon  what  amounts  to  a  contingent  lee. 
The  pauper  oath  is  taken  by  the  plaintiff,  and  thus  the  suit  pn>- 
ceeds  until  compromised  or  determined  by  the  courts.    The 
bringing  of  such  suits  is  becoming  more  general,  and  the  gmai! 
corporation^^,  firms,  and  individuals  are  becoming  the  targets 
for  such  attacks. 

No  complaint  is  sought  to  be  made  against  lawyers  for  repre- 
senting a  client,  because  he  is  not  able  to  secure  a  fee  or  tie 
costs  of  the  suit,  or  because  the  action  is  against  a  large  orsmaK 
corporation,  a  firm  or  individual.  The  courts  are  open  to  ail, 
and  litigants  have  the  right  to  be  represented  by  counsel;  and 
whenever  a  client  states  his  case  to  a  lawyer,  and  there  i*s 
prima  facie  legal  liability  against  the  party  sought  to  be  made  a 
defendant  in  a  suit  for  personal  injuries,  it  is  the  duty  of  the 
lawyer  to  begin  legal  proceedings  to  recover  compensation. 
Every  lawyer  and  layman  concedes  this  to  be  proper  and  right, 
but  the  *' razor-back  "  does  not  confine  himself  to  these  limits. 
His  practice  is  to  institute  the  suit  regardless  of  the  facts,  hop- 
ing to  recover  a  judgment  because  of  the  prejudice  of  the  jury 
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or  lack  of  evidence  on  the  part  of  the  defendant.  He  never 
considers  the  damage  he  causes  the  defendant  in  being  required 
to  defend  himself.  He  does  not  consider  the  work  imposed  upon 
the  clerk  and  other  officers  of  the  court,  who  receive  nothing 
unless  the  plaintiff  is  successful.  He  does  not  consider  the  loss 
of  time  and  inconvenience  to  the  witnesses  who  are  required  to 
attend  upon  the  trial  of  the  case,  who  receive  nothing  unless  the 
plaintiff  wins.  Very  often,  for  want  of  merit,  such  cases  are 
dismissed  in  the  Federal  court,  when  removed  by  a  non-resi- 
dent, and  immediately  a  non-suit  is  taken,  and  a  new  action 
begun  in  the  State  court  for  an  amount  under  the  jurisdictional 
amount  of  the  Federal  courts. 

All  this  certainly  tends  to  lower  the  standard  of  the  profession. 
When  a  lawyer  gives  his  sanction  to  the  institution  of  a  suit,  it 
should  be  a  positive  evidence  that  such  a  case  has  merit  in  it 
and  requires  an  investigation.  A  lawyer  should  so  conduct 
himself  as  to  have  the  court  and  the  community  believe  that 
when  he  institutes  a  suit  he,  at  least,  believes  there  is  some  good 
reason  why  the  suit  should  be  instituted. 

But,  if  these  were  the  only  objections  to  be  found  in  such 
cases,  this  paper  would  never  have  been  prepared.  There  is  an 
evil  connected  with  this  class  of  cases  which  should  be  stopped  ; 
one  which  can  admit  of  no  excuse  or  palliation.  In  many  of 
the  larger  cities  of  the  State  it  is  generally  understood  that  a 
few  lawyers  have  "strikers"  and  drummers,  who  go  out  and 
bring  to  them  all  cases  of  this  kind  on  a  commission  basis.  If  the 
case  is  won,  such  a  percentage  of  the  fee  charged  is  paid  to  the 
** striker"  for  his  services.  When  an  accident  occurs  in  which 
personal  injuries  are  received,  about  the  iirst  to  arrive  at  the 
scene  of  the  accident  is  a  representative  of  one  of  these  lawyers. 
Some  time  since,  a  witness  in  one  of  these  cases,  whose  duty  it 
^va8  to  ascertain  and  report  the  facts  attending  accidents,  was 
asked  by  the  attorney  for  the  plaintiff*,  if  he  was  not  always  the 
first  to  reach  the  place  of  the  accident,  and  the  witness  replied 
that  he  was  usually  there  second  only  to  a  representative  of  the 
plaintiff's  attorney.  Quite  recently  there  was  an  accident  upon 
a  certain  railroad,  close  to  a  certain  city  in  Tennessee,  in  w^hich 
several  persons  received  injuries,  and  they  w^ere  immediately  re- 
moved to  the  city  hospital.     A  gentleman  whose  veracity  is 
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above  reproach,  stated  publicly  that  representatives  of  no  less 
than  three  firms  of  attorneys  visited  the  hospital  within  four 
hours  after  the  arrival  of  the  patients. 

A  prominent  attorney  in  this  State,  who  defended  this  class 
of  cases  for  a  very  large  corporation  for  many  years  with  great 
success,  for  four  years  after  he  ceased  to  represent  the  corpora- 
tion, was  never  employed  by  a  plaintiff  in  one  single  case  of 
this  class.  His  reputation  as  a  lawyer  was  not  confined  to  one 
State.  His  standing  was  that  of  a  man  worthy  of  every  confi- 
dence. His  success  in  defending  such  cases  had  thoroughly 
equipped  him  to  prosecute  them;  yet,  in  four  years  he  never 
received  a  case  of  this  kind.  When  asked  for  his  opinion,  why 
this  was  true,  he  replied  :  '*  When  a  litigant  desires  my  services^ 
he  must  seek  me ;  I  shall  never  seek  him.  My  ideas  of  profes- 
sional ethics  debar  me  from  competing  with  the  members  of  oor 
profession  who  hold  it  no  wrong  to  seek  dicnts  like  a  patent 
medicine  doctor  striving  to  vend  his  wares." 

So  long  as  such  conduct  upon  the  part  of  this  class  of  lawyers 
extends  to  only  large  corporations,  the  mass  of  the  people  will 
take  but  little  thought  of  their  conduct,  but,  if  it  continues  and 
extends  to  smaller  corporations  and  to  individuals,  such  con- 
duct will  bring  reproach  upon  the  entire  profession.  We  all 
know  how  prone  some  are  to  class  all  members  of  the  profession 
together,  and  attribute  to  the  entire  bar  the  unprofessional  con- 
duct of  the  few.  It  becomes  the  duty  of  all  members  of  the 
bar  who  disapprove  of  such  methods,  to  take  a  firm  stand 
against  any  tendency  to  bring  the  profession  into  disrepute. 
Both  as  citizens  and  lawyers  our  interests  are  identical  with  all 
other  classes  of  law-abiding  citizens.  We  should  see  to  it  that 
the  members  of  our  profession  so  conduct  themselves  as  to  com- 
pel the  people  to  recognize  the  fact  that  we  do  not  seek  to  live 
upon  the  misfortunes  of  our  neighbors,  but  are  deeply  inter- 
ested in  whatever  benefits  the  community  in  which  we  live. 
Proper  conduct  upon  our  part  and  a  continued  effort  to  check 
any  tendency  in  the  profession  which  tends  to  lower  our  stand- 
ard of  professional  ethics  is  the  best  means  to  accomplish  this 
result.  The  evil  pointed  out  in  this  paper  can  best  be  checked 
by  us,  and  it  is  our  duty  to  stop  it.  No  other  class  of  citizens 
has  as  much  interest  at  stake  as  ourselves,  and,  unless  we  take 
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a  positive  stand  to  correct  these  evils,  it  will  not  be  a  matter  of 
surprise  if  the  unthinking  public  shall  class  us  all  together  and 
regard  us  with  distrust.  Of  course  we  cannot  hope  to  correct 
all  evils  in  our  profession  any  more  than  any  other  profession 
or  occupation,  but  by  united  eflPbrt  we  can  do  much  towards 
keeping  up  our  higVi  standard  and  ridding  the  bar  of  such  con- 
duct upon  the  part  of  a  few  of  its  members. 

The  country  looks  to  us  for  protection  against  such  evils  as  I 
have  suggested,  and  it  is  not  only  to  our  interest  but  a  clear 
duty  to  deal  firmly  with  such  matters.  I  trust  that  this  Asso- 
ciation will  lend  its  influence  and  power  to  weed  out  this  evil 
before  it  assumes  greater  proportions,  and  cause  it  to  be  known 
that  such  a  noble  profession  shall  not  be  used  for  such  an  ig- 
noble purpose. 

The  remedies  for  this  and  similar  evils  in  the  profession  pre- 
sent many  difficulties.  The. reluctance  of  members  of  the  bar 
to  take  upon  themselves  the  burdens  of  prosecuting  actions 
against  other  members  for  unprofessional  conduct,  is  well 
known.  It  is  oftentimes  impossible  to  ascertain  facts  sufficient 
to  maintain  an  action,  and  as  no  one  has  an  especial  interest  in 
looking  up  such  matters,  offenders  of  this  kind  escape  the  pun- 
ishment they  deserve.  Whatever  corrections  are  sought  to  be 
attained  in  this  direction  must  have  the  sanction  of  this  Asso- 
ciation and  the  hearty  co-operation  of  all  right-thinking  lawyers. 
If  this  Association  should  intrust  to  certain  members  of  the 
bar  in  each  of  the  larger  towns  and  cities  of  the  State  the  duty 
of  prosecuting  to  disbarment  all  members  guilty  of  unprofes- 
sional conduct,  and  the  courts  should  deal  with  offenders  with 
a  lirm  hand,  as  they  no  doubt  would,  many  of  them  would  be 
deprived  of  their  license. 

The  enactment  of  laws,  however  stringent,  will  not  be  fol- 
lowed with  good  results  so  long  as  the  members  of  the  bar  neg- 
lect to  have  them  enforced.  The  enforcement  of  all  laws  upon 
the  subject  rests  with  us,  and  so  long  as  we  fail  in  our  duty,  the 
evils  in  the  profession  will  continue. 

It  remains  with  us  to  determine  whether  we  will  permit  such 
things  to  continue  or  perform  our  full  duty  in  the  premises. 
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Biographical  Sketch  of  Thomas  A.  R,  Nelson. 


Henry  H.  Ingersoll. 


When,  in  1861,  the  voice  of  law  became  hushed  in  the  din  of 
arms  and  storm  of  civil  war,  the  bar  of  the  first  circuit — ^then 
dispersed  never  to  reassemble — presented  a  galaxy  of  legal 
lights  whom  the  State  has  delighted  to  honor,  and  whose  name 
any  member  of  that  bar  may  recall  with  pride  and  pleasure. 
Judge  McKinney  was  then  its  representative  upon  the  supreme 
bench;  Chancellor  Lucky  was  oa  the  wool-sack,  whence  he 
came  from  the  circuit  bench,  and  where  he  remained  until  bis 
death  in  1870;  while  Judge  Patterson,  afterwards  United  States 
Senator,  was  holding  the  Circuit  Court.  Landon  C.  Haynes 
afterwards  served  the  State  four  years  as  Senator  in  the  Con- 
federate Congress,  and  Milligan,  Nelson,  Deaderick,  and  Me- 
Farlund  became  honored  names  among  the  judges  in  our  State 
tribunal  of  last  resort.  Heiekell  served  first  in  the  Confed- 
erate Congress,  and  afterwards  as  our  distinguished  attorney- 
general  for  eight  years.  General  Arnold  had  represented  both 
the  first  and  the  second  districts  in  Congress  in  the  days  of  old, 
and  Britton  became  the  almost  invincible  public  prosecutor  in  the 
days  of  reckoning  that  followed  the  war.  Besides  these  were 
Netherland  and  Maxwell,  and  Barton  and  Fletcher,  and  others 
whose  names  shed  luster  upon  our  jurisprudence  and  adorned 
the  roll  of  distinguished  attorneys  in  this  great  commonwealth, 
not  to  mention  the  juniors,  who  are  still  in  the  heyday  of  mid- 
dle life.  Most  of  these  survived  the  war,  and  resumed  practice 
in  the  circuit  after  the  courts  were  reopened,  while  some  removed 
to  distant  fields  to  attain  distinction  among  new  associates. 

In  compliance  with  the  request  of  our  worthy  President,  I 
to-day  present  a  short  study  of  him  who,  by  common  consent, 
was  the  leader  of  that  bar  for  twenty  years,  and  to  whom  I  ac- 
knowledge a  debt  of  gratitude  for  courtesy  and  kindness,  ex- 
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ample  and  encouragement,  bountifully  bestowed  in  the  early 
days  of  practice,  when  most  needed  and  most  welcome. 

Thomas  A.  R.  Nelson  was  born  in  Roane  County,  Tennessee, 
1812;  graduated  from  the  East  Tennessee  College  in  1828,  at 
sixteen  years  of  age;  studied  law  under  Chancellor  Williams; 
was  admitted  to  the  bar  while  yet  a  boy,  and,  when  twenty-one 
years  of  age,  was  appointed  by  Governor  Carroll  attorney  of 
the  First  Circuit,  where  he  then  resided.  Twice  elected  by  the 
Legislature,  he  held  this  office  until  1844,  when  he  canvassed 
the  first  district  as  elector  for  Mr.  Clay,  which  canvass  he  re- 
peated in  1848  for  General  Taylor.  In  1851  he  declined  the 
mission  to  China,  and,  in  the  same  year,  after  a  long  and  bitter 
contest,  he  was  defeated  by  one  vote  in  Whig  caucus  for  Sena- 
tor by  Governor  Jones.  In  1853,  he  was  again  put  forward  by 
the  East  Tennessee  Whigs  for  the  same  position,  but  with  the 
same  result.  This  time  John  Bell  was  the  successful  contestant. 
In  1859,  after  the  most  exciting  political  contest  ever  known  in 
that  hot-bed  of  politics — the  First  Congressional  District — he 
defeated  Lahdon  C.  Haynes,  by  a  small  majority,  for  Congress. 
It  was  during  the  stormy  session  of  1859-60  that  he  had  his 
noted  bout  with  Roger  A.  Pryor,  of  Virginia,  and  delivered  his 
impassioned  speech  in  defense  of  the  Union,  which  gave  him 
fame  as  an  orator  in  two  hemispheres.  He  was  also  president 
of  the  East  Tennessee  Union  Convention  of  1861. 

Though  the  State  had  seceded  in  June,  yet,  at  the  August 
election,  he  received  the  votes  of  the  Union  men  for  the  Fed- 
eral Congress,  and  resolved  to  attend  it.  He  was  arrested  while 
making  his  way  through  the  mountains  to  the  Union  lines,  in 
Kentucky,  to  attend  Congress  at  Washington,  and  carried  as  a 
prisoner  of  war  to  Richmond,  where,  after  much  negotiation 
and  hesitation,  he  was  discharged  upon  his  parole  of  honor  not 
to  engage  in  any  acts  of  hostility  to  the  Confederacy  so  long  as 
it  occupied  his  native  State.  Returning  to  his  farm  in  Wash- 
ington County,  he  quietly  remained  there  until  the  occupation 
of  East  Tennessee  by  Burnside,  in  August,  1863,  when  he  re- 
moved to  Knoxville,  whore  he  continued  to  reside  until  his 
death,  in  1873.  In  1870,  upon  the  reorganization  of  the  State 
government  under  the  new  Constitution,  together  with  Dead- 
erick,  Turney,  Nicholson,  Freeman,  and  Sneed,  he  was  elected 
11 
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to  the  supreme  bench.  This  position  he  held  till  November, 
1871,  when,  for  domestic  reasons,  he  felt  impelled  to  resign. 
He  spent  the  two  remaining  years  of  his  life  quietly  and  hap- 
pily in  the  bosom  of  his  family ;  and  in  that  year,  never  to  be 
forgotten,  when  Asiatic  cholera  invaded  East  Tennessee,  and 
decimated  the  population  of  its  cities  and  villages,  he  fell  a  vic- 
tim to  its  terrible  malignity,  and  died  at  the  age  of  sixty-one 
years,  respected,  revered,  and  honored  by  all  who  knew  him. 

His  right  to  distinction  as  a  lawyer  rests  upon  no  uncertain 
tenure.  By  original  grant,  by  early  entry  and  careful  survey, 
by  long-continued,  actual,  and  notorious  possession,  he  estab- 
lished title  to  his  splendid  estate  as  a  lawyer,  which,  during  his 
long  life,  was  never  questioned,  and  which  now,  twenty  years 
after  his  death,  those  of  us  who  rejoiced  in  his  opulent  friend- 
ship, delight  to  recall  and  confirm.  Tried  by  the  Blackstone 
standard,  judgment  would  surely  go  in  his  favor;  for,  to  large 
mental  and  moral  endowment  and  excellent  college  training, 
he  added  that  unremitting  diligence  in  study  of  the  law  which 
surely  gives  distinction  to  the  fortunate  possessor  of  native 
talent. 

He  was  a  lover  and  student  of  literature,  as  well  as  of  law ; 
but  his  special  fondness,  I  think,  was  for  sacred  literature.  He 
was  an  ardent  and  sincere  Christian,  and  a  devoted  student  and 
teacher  of  the  Bible.  He  was  twice  married  ;  once  to  a  daughter 
of  Montgomery  Stewart,  of  Nolachucky,  the  second  time  to  a 
daughter  of  George  Jones,  of  Greeueville.  He  reared  a  large 
family,  and  was  an  exemplary  husband  and  father.  And  in  the 
recollection  of  all  his  professional,  domestic,  and  public  virtues 
it  is  pleasing  to  forget  that  he  had  weakness  or  short-comings. 
He  loved  his  family,  his  friends,  his  country,  and  mankind,  and 
never  ceased  laboring  for  the  welfare  of  all. 

As  a  lawyer.  Colonel  Nelson  was  no  specialist.  He  would 
have  despised  the  name.  His  education,  surroundings,  and 
practice  permitted  no  such  narrowing.  He  was  emphatically 
an  "all-around  lawyer,"  equally  at  home  in  criminal  and  civil 
law,  in  common  law  and  equity ;  for  such  was  the  requirement 
of  the  practice  in  the  rural  communities  which  composed  the 
circuit  he  rode.  He  always  held  his  own  as  pleader,  draftsman, 
examiner,  and  advocate  before  a  jury,  or  in  Chancery  or  So- 
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preme  Conrt.  He  least  excelled  as  a  counselor,  and  did  not 
have  the  splendid  tact  in  cross-examination  which  characterized 
and  distinguished  some  of  his  associates.  But  he  was  careful 
and  exact  in  practice.  He  prepared  his  criminal  pleadings  ac- 
cording to  Arch  bold,  bis  civil  pleadings  according  to  Chitty, 
his  chancer;  pleadings  according  to  Story.  In  criminal  prac- 
tice he  relied  on  Koscoe  and  Wharton,  in  civil  practice  upon 
Greenleaf  and  Starkie  and  Tidd,  and  in  equity  upon  Daniel). 
Blackstone  and  Kent  and  Parsons  and  Story  were  great  fount- 
ains from  which  he  had  drawn  his  knowledge  of  the  law,  and 
them  he  cited  with  confidence  as  authority ;  but  he  was  also 
specially  familiar  with  our  own  statutes  and  decisions,  and  was 
rarely  at  a  loss  for  a  precedent,  if  one  existed. 

In  his  manner  at  the  bar,  he  was  as  simple  and  artless  as  a 
child.  Candor  and  honesty  shone  from  every  feature  of  his 
countenance,  and  he  wore  his  heart  upon  his  sleeve.  There  was 
no  dramatic  preparation  or  simulation  in  his  conduct  of  a  case. 
Such  as  he  seemed,  he  was;  and  in  this  shining  simplicity  lay 
the  secret  of  his  great  influence  over  court  and  jury.  His  wit 
was  not  sparkling,  nor  his  humor  infectious;  and  yet  he  keenly 
relished  and  appreciated  the  sallies  and  strokes  of  both  friend 
and  foe.  Genial  and  kindly  and  considerate,  except  when  pro- 
voked and  aroused,  he  carried  about  him  an  atmosphere  of 
beneficence  and  charity  delightful  to  his  companions.  Aroused 
to  anger,  he  became  leonine. 

His  excellence  of  speech  did  not  consist  in  concise  statement 
or  pointed  epigram.  lie  was  rather  copious,  elaborate,  and  dif- 
fuse; but  there  was  in  his  thought  and  utterance  an  earnest 
candor,  a  virile  vigor,  a  lofty  sentiment  and  moral  force  that 
swept  down  all  opposition,  and  left  him  master  of  the  mind  of 
the  court  and  the  hearts  of  the  jury. 

His  versatility  was  sometimes,  doubtless,  a  source  of  weak- 
ness. He  lacked  the  power  of  condensation,  so  common  to 
minds  of  severe  training.  He  had  not  the  tact  of  Nether- 
Jand  or  Arnold;  nor  the  mathematical  accuracy  or  analytical 
power  of  Heiskell ;  nor  the  mellifluous  eloquence  of  Haynes; 
nor  the  scintillating  wit  of  Maxwell ;  nor  Britton's  ad  captan- 
dum  power  of  speech  ;  but  in  the  average  possession  of  all  those 
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faculties  which  go  to  make  a  great  lawyer,  he  seemed  to  me  the 
best  balanced  and  strongest  all-around  lawyer  I  ever  knew. 

To  his  natural  qualities  and  endowments  he  added  a  tireless 
assiduity  which  knew  no  rest  in  service  of  the  cause  of  his 
client,  and  few  men  ever  possessed  so  great  capacity  for  labor 
as  he.  His  courage  was  of  the  Spartan  kind,  that  never  viewed 
the  face  of  man  with  fear;  and  in  him  shone  the  very  chastity 
of  honor  that  looked  upon  a  stain  as  on  a  wound;  while  bis 
noble,  knightly  soul  regarded  the  petty  meannesses  of  men  as 
common  mortals  look  on  crime. 

In  person,  he  was  of  medium  height  and  robust  figure.  He 
limped  from  infancy,  caused  by  a  nurse's  carelessness  disjoint- 
ing a  hip.  His  face  was  strong  and  handsome.  The  brow  was 
broad  and  full  and  high;  the  mouth  large  and  lips  well  set; 
the  jaw  massive;  the  Grecian  nose  was  prominent,  and  the 
eye,  steel-gray,  beamed  with  joy  and  merriment  and  flashed 
with  anger  and  disdain.  In  his  address  to  juries,  his  whole 
frame  and  figure  seemed  aglow  with  his  subject,  and  in  the 
midst  of  his  most  impassioned  appeals,  his  face  was  "like 
the  front  of  Jove."  No  short  speech  sufficed  for  him.  Like 
the  thoroughbred,  he  must  first  needs  warm  to  his  work:  but 
once  fairly  started,  no  course  seemed  too  long  and  no  pace  too 
swift  for  him. 

As  an  exemplar  of  professional  ethics  and  deportment,  I 
have  never  known  his  superior.  Jealous  to  the  last  degree  of 
the  rights  and  privileges  of  the  bar,  he  always  maintained  an 
attitude  of  dignified  respect  toward  the  bench.  The  judicial 
ofiice  he  always  honored,  however  great  his  contempt  for  its 
occupant.  The  slightest  trespass,  however,  upon  the  rights  of 
counsel,  he  resented  with  chivalric  valor*  He  was  leader  in  the 
defense  of  the  rights  of  his  professional  brethren,  who  could 
not,  or  would  not,  take  the  extraordinary  oaths  sought  to  be 
imposed  upon  them  in  the  days  just  following  the  war,  and 
their  willing  champion  against  his  superloyal  friends  who 
sought  to  disbar  his  quondam  political  enemies. 

He  believed  that  the  members  of  the  bar  possessed  certain 
inalienable  rights,  among  which  was  that  of  being  fully  heard 
in  behalf  of  the  client.  And  when,  at  the  close  of  the  evi- 
dence in  a  criminal  case,  the  circuit  judge,  addressing  counsel 
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oil  both  sides,  said :  "  Take  thirty  minutes  for  the  argument  of 
this  case,  gentlemen/'  Nelson,  for  the  defense,  arose  in  protest 
against  this  judicial  limitation  of  the  rights  of  counsel,  and  for 
an  hour  delayed  proceedings  while  he  addressed  the  court  in 
earnest,  elaborate  argument  in  behalf  of  the  right  of  counsel — 
whether  it  required  two  minutes  or  two  hours — to  speak  to  the 
jury  in   defense  of  the  client's  rights  and  liberty.     At  a  later 
date,  when  in  the  Federal  court,  on  the  trial  of  the  celebrated 
Boyd  case,  Judge  Emmons  refused  to  admit  evidence,  allowed 
both  by  authority  of  our  own  Supreme  Court  and  of  Professor 
Greenleaf,  he  folded  his  portfolio,  and,  rising  to  leave,  respect- 
fully asked  permission  of  the  court  to  withdraw  from  the  court- 
room and  from  the  case,  since  his  presence  and  his  services 
there  had  ceased  to  be  of  advantage  to  his  client.  ' 

The  reason  for  this  lofty  sense  of  professional  respect  and 
decorum  may  be  found  in  his  speech  on  the  impeachment  trial 
of  Andrew  Johnson,  when,  in  enforcing  his  proposition  that 
the  trial  must  be  according  to  the  settled  rules  of  law,  he  gave 
utterance  to  the  sentiment  I  have  heard  him  more  than  once 
repeat  in  the  stormy  trials  of  1865-70,  when  defense  of  unpop- 
ular clients  was  often  undertaken  at  the  imminent  personal 
peril  of  counsel : 

.  *'  I  liop6  you  will  pardon  me  for  giving  utterance  to  one 
thought,  which  I  have  often  cherished  and  indulged  in.  It  is 
this :  that  the  liberty  of  the  American  people  is  not  that  liberty 
merely  which  is  defined  in  written  constitutions;  it  is  not  that 
liberty  which  is  enforced  by  congressional  enactment ;  but,  little 
as  the  American  people  think  of  it — and  would  to  God  that  they 
would  think  of  it  a  thousand  times  more  intensely  than  they 
do — the  only  liberty  that  we  have  now,  or  ever  have  had,  so  far 
as  the  American  citizen  is  concerned,  is  that  liberty  which  is 
enforced  and  secured  in  the  judicial  tribunals  of  the  country. 
We  talk  about  our  social  equality.  We  talk  about  all  being 
free  and  equal.  It  is  an  idle  song,  it  is  a  worthless  tale,  it  is  a 
vain  and  empty  expression,  unless  that  liberty  and  that  equal- 
ity are  enforced  in  a  court  of  justice.'' 

In  the  same  speech,  replying  to  the  vox  popnli  demand  of  Gen- 
eral Butler  for  the  conviction  of  the  President,  he  asked  par- 
don of  the  Senate  for  expressing  his  own  unalterable  conviction 
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and  life-long  habit  as  to  a  matter  of  professional  propriety  in 
the  following  words : 

'*  Will  you  permit  me,  Senators,  to  be  guilty  of  the  indecorum 
almost  of  saying  one  word  about  myself,  and  I  only  say  it  by 
way  of  stating  an  argument.  In  the  whole  course  of  my  pro- 
fessional career,  from  the  time  I  first  obtained,  as  a  young  man, 
a  license  to  practice  law,  down  to  the  present  nioment,  1  never 
had  the  impudence  or  presumption  to  talk  to  a  judge  out  of 
court  about  any  case  in  which  I  was  concerned.  My  arguments 
before  him  have  always  been  made  in  court,  always  made  in 
public.  I  have  had  sufficient  respect  for  the  independence  of 
the  judges  before  whom  I  have  had  the  honor  to  practice  my 
profession  to  take  it  for  granted  that  they  were  men  of  honor, 
men  of  intelligence,  and  that  they  would  not  hear  any  remarks 
that  I  would  attempt  to  infuse  into  their  understandings  out  of 
doors,  and  not  in  the  presence  of  my  adversary." 

A  single  instance  will  serve  to  illustrate  his  professional  con- 
duct in  this  particular.  Occupying  a  room  at  court  next  to  the 
chancellor's  chamber,  with  only  a  thin  partition  between,  he 
overheard,  because  he  could  not  avoid  hearing  it,  the  opposing 
counsel  in  a  case  which  had  been  argued  during  the  day,  sub- 
mitting a  decision  as  authority  for  his  contention,  and  com- 
menting briefly  on  it  to  the  chancellor.  Indignant  at  the  Nico-  • 
demus  visit,  he  could  scarcely  restrain  himself  till  his  profes- 
sional brother  was  gone.  No  sooner  was  he  out  of  the  way, 
however,  than  Nelson  knocked  at  the  chancellor's  door.  Upon 
being  admitted,  he  entered  en  deshabille^  smoking  his  long  pipe, 
and  thus  addressed  the  chancellor:  "I  have  heard,  sir,  because 
I  could  not  help  hearing,  the  supplemental  argument  and  au- 
thority of  Mr. in  the  case;  and  I  only  wish  to 

say  now  that  to-morrow  morning,  after  your  honor  shall  have 
opened  court,  in  the  court-house,  and  in  the  presence  of  oppos- 
ing counsel,  and  by  daylight,  I  will  reply  to  his  argument,  and 
comment  on  his  authority.     Good-night." 

'During  the  two  eventful  years  after  Nelson's  release  upon 
parole  of  honor  by  the  Confederate  authorities  of  Richmond, 
and  Burnside's  occupation  of  East  Tennessee,  Colonel  Nelson 
remained  quietly  at  his  rural  home,  called  "  Buckhorn,"  on  the 
stage  road  a  mile  east  of  Jonesbor'o.     The  courts  were  closed. 
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and  his  parole  waa  a  sentence  to  "  innocuous  desuetude."  Chafing 
under  the  enforced  constraint,  his  active  mind  sought  occupa- 
tion in  literature.     But,  having  read  all  the  books  at  hand,  and 
witnessing  with  horror  the  excesses  and  barbarities  of  partisan 
warfare,  and  the  enforcement  of  military  law,  so  shocking  to 
his  preconceptions  of  justice  and  right,  he  whiled  away  some 
leisure  hours  in  authorship,  producing  brief  works  upon  two 
themes — the   first   under   the   title,  "Secession,    or  Prose   in 
Rhyme,"  a  diatribe  of  about  twenty  printed  pages,  and  "  East 
Tennessee,"  a  poem  of  about  the  same  length.     In  1864  these 
were  printed  in  Philadelphia  for  the  author  with  explanatory 
notes,  making  an   unpretentious  volume  of  aixty-four  pages, 
which  read  strangely  in  these  "  piping  times  of  peace." 

In  them  he  gives  expression  to  his  exalted  patriotism,  his  love 
of  East  Tennessee,  and  of  the  glorious  old  Union,  his  hatred  of 
secession  and  the  long  train  of  woes  it  had  brought  upon  the 
"ural  population  of  his  beloved 

"  Secluded  land 
Of  valleys  sweet  and  mountains  grand," 

# 

nd  utters  earnest  prayers  for  the  speedy  return  of  peace  and 
he  restoration  of  the  halcyon  days  of  old. 

Kelson  found  hi«r  great  professional  opportunity  in  the  im- 
eachment  trial  of  President  Johnson.  It  was  eminently 
ppropriate  that  he  should  be  called  to  the  defense  of  his  old 
eighbor  and  political  foe.     For  twenty  years  they  had  resided 

adjoining  counties,  and  all  that  time  had  been  actively  en- 
iged  in  politics — the  warring  politics  of  East  Tennessee.  The 
le  bad  been  a  Whig — a  Webster  Whig,  a  Harry  Clay  Whig — 
voted  to  the  principles  of  the  old  party,  proud  of  its  achieve- 
?iit8  and  its  history,  prouder  still  of  its  leadership  and  its 
smbership,  and,  in  all  its  contests,  an  earnest  advocate  and 
ughty  champion  of  the  Tennessee  Whigs.  The  President, 
•rri  liis  youth  up,  had  been  a  Democrat  of  Democrats — many 
led  hiiyi  demagogue.  Whiggery  had  been  to  him  another 
lie  for  aristocracy,  and  against  \U  principles,  its  practices,  its 
itics,  and  its  leaders,  in  the  name  of  the  people,  he  had  sworn 
rniil  enmity,  aiid  had  waged  perpetual  war.  These  two  men 
re  the  recognized  leaders  of  these  great  parties  in  East  Ten- 
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nessee,  and  to  the  earnestness  of  their  conviction  had  been 
added  the  acrimony  of  political  contention,  so  that  at  times  they 
had  hardly  been  on  speaking  terms.  But  the  events  of  the 
winter  of  1860-61  completely  changed  their  relations,  and  in 
the  spring  and  summer  following  they  made  that  memorable 
joint  canvass  of  East  Tennessee,  both  forgetting  for  the  time 
that  there  were  Whigs  or  Democrats,  and  appealing  to  East 
Tennesseans  to  remain  steadfast  in  their  devotion  to  the  Consti- 
tution and  their  loyalty  to  the  Union.  The  result  of  this  canvass 
and  the  concurring  efforts  of  others  is  to  be  seen  in  the  thirty 
thousand  East  Tennessee  names  on  muster-rolls  of  the  federal 
army.  When  the  war  was  ended  and  the  armies  were  surren- 
dered, both  believing  that  it  had  been  a  supreme  struggle  for 
the  preservation  of  the  Union  and  the  Constitution,  and  not  a 
war  of  conquest  nor  a  strife  for  spoils,  still  stood  together  as 
leaders  of  the  "conservative  Union  men."  And  so,  when  the 
extremists  demanded  the  official  head  of  the  President  as  a  pen- 
alty for  this  conservatism,  it  was  fitting  that  his  old  Whig  en- 
£my,  his  Union  ally,  his  conservative  associate,  should  be  called 
3  his  side  for  counsel,  for  friendship,  for  defense. 
Until  a  very  few  hours  before  he  arose  to  address  the  Senate 
.on  this  occasion,  Colonel  Nelson  had  not  expected  to  take  part 
in  this  memorable  argument.  The  speech,  therefore,  as  it  is 
found  reported  in  Volume  2,  pages  118-187  of  the  second  vol- 
ume of  "The  Impeachment  of  Johnson,"  does  not  show  the 
elaborate  finish  which  characterizes  the  efforts  of  his  associates. 
Evarts  and  Groesbeck,  and  of  the  impeachment  managers.  It 
is  rather  a  mirror  of  the  man  as  an  advocate,  and  recalls  vividly 
to  mind  his  speeches  before  our  Supreme  Court  and  the  juries* 
of  East  Tennessee.  Whatever  of  strength,  whatever  of  weak- 
ness he  had,  is  herein  well  displayed,  and  nowhere  have  I  found 
so  good  an  illustration  of  Colonel  Xelson's  combined  powers  of 
elaborate  legal  argument  and  of  lofty,  impassioned  eloquence. 
The  peroration  I  specially  commend  as  illustrative  of  the  mental 
and  moral  characteristics  of  the  advocate  and  patriot. 

Ilis  term  of  judicial  eervice  was  not  long.  Entering  upon  the 
performance  of  his  duties  upon  the  second  Monday  of  Septem- 
ber, 1870,  his  last  ojnnion  was  delivered  on  the  eighth  of  Novem- 
ber, 1871. 
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llow  busy  the  Supreme  Court  then  was  may  be  known  from 
he  statement  of  Judge  Nelson,  in  dismissing  a  petition  to  re- 
lear  at  the  close  of  the  Nashville  terra,  1870-71,  that  during 
Dliat  term  the  court  had  disposed  of  more  than  seven  hundred 
eases,  and  that  it  requires  six  volumes  of  IleiskelTs  Reports  to 
eontaiii  the  written  opinions  delivered  by  the  court  during  these 
fourteen  months.     The  variety  of  judicial  labor,  too,  was  pro- 
portionate to  its  quantity.    Nearly  every  imaginable  kind  of  case 
tbat  can  be  brought  before  a  court  of  last  resort  in  our  State 
they  were  called  upon  to  consider  and    decide,  including  not 
only  criminal  and  commercial  law,  equity  and  real  estate,  the 
law  of  torts  and  5f  contracts,  of  corporations  and  of  adminis- 
tration, and  other  branches  of  municipal  law,  but  also  of  consti- 
tutional and  international  law ;  and  with  what  industry,  patience^ 
fidelity,  and  ability  that  court   discharged  their  onerous   and 
exacting  duties,  is  well  known  to  those  of  us  who  had  the  honor 
and  pleasure,  more  than  twenty  years  ago,  of  appearing  before 
them.     Judge  Nelson  bore  his  full  share  of  the  labor,  responsi- 
bility,'and  honor  of  these  initial  days  of  the  Supreme  Court 
under  the  new  dispensation.  -^ 

One  of  the  earliest  opinions  written  by  him  was  in  the  case 
of  Smith  V.  Brazelton,  wherein  was  discussed  and  set  forth  the 
doctrine  of  the   belligerent   rights  with   exhaustive   learning, 
judicial  temper,  and  irrefutable  conclusion.     With  what  satis- 
faction he  must  have  delivered  the  words  of  that  opinion  I  can 
readily  imagine,  for  I  know  with  what  satisfaction  we  heard 
them.     Under  the  leadershii)  of  Nelson  and  Baxter,  the  conserv- 
ative members  of  the  East  Tennessee  bar  had,  for  five  years, 
been  struggling  in  vain  against  the  rolling  tide  of  passion  and 
prejudice,  which  had  not  only  submerged  clients'  rights  and  in- 
terests, and  overflown  the  temple  of  justice,  but  threatenid  to 
subvert  our  entire  social  structure.     In  vain  had  they  contended 
that  Confederate  money  borrowed  was  a  valid  consideration  to 
support   a   promissory  note.     The  State  courts  replied  it  was 
i^ssued  against  public  policy,  and,  as  a  consideration,  is  unlawful 
and  void.     In  vain  had  they  urged  that  the  law  disfranchising 
three-fourths  of  the  intelligence  and  nine-tenths  of  the  wealth 
of  the  State  was  unconstitutional.  The  courts  replied :  "  Suffrage 
ifi  not  a  right  but  a  privilege,  and  those  in  power  may  ext'^ 
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or  withhold,  as  they  see  fit."  In  vain  had  they  argued  that  the 
jury  law,  which  excluded  from  the  jury  box  an  overwhelming 
majority  of  intelligent  citizens,  and  allowed  only  those  of  a  par- 
ticular political  faith  to  try  cases  involving  political  questions,  in 
which  the  former  friends  and  allies  of  the  jury  were  upon  one 
flide  and  their  foes  upon  the  other,  was  unjust,  unfair,  and  uncon- 
stitutional. The  answer  was :  "  The  Legislature  can  declare  the 
qualifications  of  jurors."  In  vain  they  had  demanded  a  recog- 
nition of  the  Confederacy  as  a  de  facto  government,  and  a  con- 
cession of  belligerent  rights  to  those  acknowledging  and  sus- 
taining its  power,  and  consequent  exemption  from  civil  or 
criminal  prosecution  for  acts  done  by  soldiers  And  citizens  under 
color  of  its  authority;  the  courts  had  denied  and  refused  to 
recognize  the  doctrine,  and  in  some  instances  had  declared  that 
the  rebellion  was  a  great  conspiracy,  and  every  man  engaged  in 
it  was  civilly  responsible  for  the  acts  of  every  other.  In  vain 
they  had  protested  against  the  legislation  prescribing  new  and 
extraordinary  oaths  for  the  exercise  of  ancient  rights  and  privi- 
leges. They  had  had  their  trouble  for  their  pains;  and' when 
they  refused  compliance  with  the  exacting  orders  of  tyrannical 
judges,  some  were  ruthlessly  disbarred,  and  refused  a  hearing 
for  their  clients  or  themselves.  Times  were  changed  now ;  and 
with  a  spirit,  not  of  revenge,  but*  of  just  exultation  in  declaring 
the  right.  Judge  Nelson  set  forth  the  doctrine  of  the  law  in 
the  following  eloquent  sentences : 

"A  government  which  assumes  to  form  a  constitution,  had  a 
president  and  cabinet  in  actual  authority,  a  congress  that  en- 
acted laws  and  enforced  them  ;  which  was  recognized  as  a  bel- 
ligerent power  by  two  of  the  greatest  nations  on  earth ;  was 
able  to  issue  and  float  a  currency ;  set  on  foot  a  navy  that  har- 
rassed  the  commerce  of  the  United  States  throughout  the 
world;  marshaled  immense  armies;  fought  great  battles,  and 
kept  the  power  of  the  United  States  at  bay  for  four  years,  was, 
to  all  intents  and  purposes,  a  de  facto  government;  and  it  re- 
quired no  recognition  on  the  part  of  the  government  of  the 
Dnited  States  to  establish  a  fact  well  known  to  millions  of  peo- 
ple, and  which  will  be  transmitted  to  future  ages  in  every 
truthful  history  of  the  war.*' 
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His  love  of  personal  liberty  was  a  consuming  passion,  and  he 
Lad  a  holy  horror  of  any  thing  that  smacked  in  the  least  de- 
:ree  of  tyranny  or  interference  with  personal  rights.  This  ele- 
iient  of  his  character  is  forcibly  illustrated  in  several  judicial 
>pmion8  found  in  third  Heiskell  reports.  In  the  Andrews  case 
8  found  his  memorable  dissent  from  the  opinion  of  the  court 
sustaining  the  validity  of  the  statute  against  bearing  arms, 
which  concludes  in  the  following  words: 

"  Regretting,  as  I  do,  that  the  nobler  objects  of  bearing  and 
wearing  arms  are  too  often  and  too  horribly  perverted,  I  can- 
uot  approve  legislation  which  seems  to  foster  and  encourage  a 
craven  spirit  on  the  part  of  those  who  are  disposed  to  obey  the 
laws,  and  leaves  them  to  the  tender  mercies  of  those  who  set  all 
law  at  defiance." 

Lawyers  will  continue  to  remember  with  pleasure  the  extent 
And  power  of  the  attorney's  lien  as  declared  by  him  in  Hunt  v. 
JUcClanahariy  1  Heis.,  503,  whereby  our  well-earned   fees    are 
protected  for  our  innocent  wives  and  children  against  the  un- 
grateful  rapacity  of  clients   or  the  scheming  guile   of  note- 
shavers  and  judgment-discounters.     On  the  last  day  of  his  ju- 
dicial service,  he  delivered  the  best  known  of  all  his  opinions 
in  Click  V.  Burris,  6  Heis.,  540,  in  which  he  delivered  also  the 
law  which   has  governed  jour  chancery  sales  for  more  than 
twenty  years — that  biddings  would  always  be  reopened  on  an 
advance  of  ten  per  cent. 

It  is  believed  by  some  that  upon  the  bench  Judge  Nelson  was 
out  of  his  element,  and  that  judicial  labor  was  irksome  and  un- 
-cougenial  to  him.  A  recent  review  of  his  opinions  in  the  first 
six  volumes  of  Heiskell's  reports  does  not,  to  my  mind,  sustain 
that  view,  but  rather  tends  to  confirm  the  opinion  that  the 
same  shining  qualities  of  heart  and  mind  which  gave  Colonel 
Nelson  his  position  at  the  bar,  find  expression  and  illustration 
in  the  opinions  of  Judge  Nelson  upon  the  bench — that  his  judi- 
cial labors  were  pleasing  and  agreeable  to  him  as  they  were 
satisfactory  to  the  profession.  I  do  not  affirm,  however,  that 
as  judge  he  held  the  same  relative  position  he  occupied  at  the 
bar,  for  there  he  was  primus  inter  pares. 

He  was  by  choice  and  temperament  a  barrister,  rather  than 
an  attorney  or  solicitor.     He  delighted  in  the  noble  contentions 
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of  the  forum ;  he  was  eager  for  open,  manly,  legal  battle,  con- 
ducted on  approved  and  honorable  methods,  but  despised  bush- 
whacking and  ambuscades.  He  gloried  in  the  excitement  and 
exhilaration  that  came  from  legal  argument  and  disputation,  and 
found  his  chiefest  pleasure  as  a  legal  gladiator  in  the  hand-to- 
hand  combats  of  the  arena. 

Duties,  too,  as  well  as  rights,  he  held  were  imposed  upon 
lawyers,  of  a  public  character.  And  on  one  occasion,  when  a 
junior  member  of  the  bar  excused  himself  from  accepting  the 
appointment  of  the  trial  judge  to  defend  the  case  of  a  poor 
darkey  indicted  for  larceny,  on  account  of  the  press  of  other 
business  from  clients  who  had  employed  him.  Colonel  Ifelson 
rose  from  his  own  writing  at  the  bar,  and,  in  earnest  manner, 
delivered  an  impromptu  lecture  upon  the  rights,  privileges,  and 
duties  of  lawyers,  expressing  his  conviction  that  a  Christian 
lawyer  owed  it  to  himself,  to  his  profession,  and  to  the  State  to 
defend  the  lives  and  liberties  of  the  poor,  who  could  not  defend 
themselves,  in  preference  even  to  serving  those  who  could  pay 
fees  for  service.  He  concluded  by  volunteering  his  aid  as 
counsel  to  the  poor  darkey,  and  defended  him  with  such  devo- 
tion and  ability  as  to  obtain  a  verdict  of  acquittal  in  a  very  dan- 
gerous case. 

Modern  degeneracy  never  reached  iiim  to  taint  his  professional 
character.  He  maintained  always  the  same  lofty  standards  of 
professional  right  and  duty.  With  him  the  lawyer's  liceiisewas 
a  commission  of  office  to  be  held  in  sacred  trust  for  his  client 
and  the  cause  of  public  justice,  and  he  could  tolerate  no  excuse 
for  unfaithfulness  or  negligence. 

In  his  own  cases  he  spared  no  labor  or  pains  in  preparation, 
and  omitted  no  ground  of  attack  or  defense  that  might,  per- 
chance, avail  his  client  any  thing,  and  in  preliminary  skirmish, 
as  well  as  decisive  battle,  contested  every  inch  of  ground.  In 
attack  he  showed  all  the  dash  and  verve  of  Murat;  in  defense 
he  was  not  less  devoted  and  courageous  than  Marshal  Ney  at 
nightfall  on  Waterloo. 

It  was  his  foible,  perhaps,  that  he  employed  as  much  vigor 
and  labor  and  learning  over  the  small  points  of  his  cause  as  io 
maintaining  the  vital  points  of  contention  on  necessary  facts  and 
fundamental  law.     But  "  abundant  caution ''  was  the  unvarying 
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rule  of  his  professional  life.  "For,"  said  he,  "  no  man  on  earth 
can  tell  what  will  happen  to  strike  most  forcibly  the  mind  of  a 
jary,  or  which  point  in  the  case  the  court  will  go  off  on."  And 
he  might  have  recalled,  too,  how  it  is  said  of  the  law  by  the  ju- 
dicious Hooker,  that  the  least  was  not  beneath  its  notice,  as  the 
greatest  was  not  beyond  its  power. 

Nor  had  he  any  respect  for  the  cramping  commercial  stand- 
ards that  dominate  all  thought  and  action  in  these  degenerate 
days,  and  seek  to  prescribe  rules  of  action  for  the  law  itself. 
To  him  the  law  was  not  a  trade  or  business,  but  a  noble  profes- 
sion, a  sacred  calling,  into  which  no  man  should  ever  enter  who 
was  not  duly  and  truly  prepared,  worthy,  and  well  qualified; 
and  he  resented  with  indignation  all  efforts  to  import  into  the 
profession  for  its  government  or  imitation  the  methods  and 
practices  of  the  shop  and  street. 

Lawyers  should  live  by  fees,  but  not  for  them,  was  his  view. 
Revenue  is  the  incident,  not  the  object  of  the  practice  of  the 
law.  Soliciting  cases,  advertising  for  fees,  drumming  up  clients 
—  all  such  thing  were  disgraceful  and  debasing  to  the  profession 
And  deserved  severest  condemnation  from  the  bar. 

Judge  Nelson,  of  course,  died  a  poor  man.  It  is  the  common 
record  of  the  bar  that  its  members  work  hard,  live  well,  and 
die  poor.  In  the  great  scheme  of  compensation,  it  is  a  satis- 
faction to  know  and  feel  that,  though  we  may  be  poor  in  purse, 
we  are  rich  in  names  and  lives  of  our  professional  brethren  who 
have  won  distinguished  honor,  and  shed  a  luster  upon  the  name 
of  lawyer  that  shall  long  survive  their  lives,  and  become  the 
common  inheritance  of  those  who  follow  them.  Great  exem- 
plars are  found  not  in  ideals  only,  but  in  human  flesh  and  blood. 
The  bar  that  fails  or  forgets  to  honor  its  great  lawyers,  will 
soon  cease  to  produce  great  lawyers;  and  the  profession  will 
soon  fall  to  the  dead-level  of  glittering  mediocrity. 

Happily  for  us,  though  it  is  not  so  written  among  the  objects 
of  our  Association,  we  have  not  ceased,  while  fostering  legal 
science,  maintaining  the  dignity  and  honor  of  the  profession, 
promoting  professional  science  and  social  intercourse,  and  im- 
proving the  law,  to  remember  the  names  and  recall  the  virtues 
of  those  members  of  our  profession  who,  having  labored  in  its 
honor,  attained  distinction  among  their  fellows,  and   rendered 
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illaatrious  the  name  of  lawyer,  have  joined  the  majority,  leav- 
ing behind  them  a  legacy  of  a  life  rich  in  honors  and  renown. 
In  the  same  cemetery  where  marble  shafts  are  raised  to  mark 
the  resting  places  of  Reese  and  McKinney,  has  lain  the  body  of 
Thomas  A.  R.  Nelson  for  twenty  years.  No  stone  is  there  to 
tell  his  virtues,  or  even  show  his  grave  to  the  passer-by.  Some 
day  the  dormant  spirit  that  reclaimed  the  ashes  of  the  pioneer 
founder  and  immortal  first  governor  of  our  State  from  the  terri- 
tory of  Alabama,  and,  having  laid  them  at  the  ancient  capital 
of  this  commonwealth  amidst  the  scenes  of  his  great  acbievements 
and  his  honored  official  life,  marked  their  final  resting  place  by 
a  noble  monument  of  Tennessee  marble,  commemorating  the 
shining  virtues  and  splendid  leadership  of  his  glorious  career, 
will  awake  again  from  its  lethargic  slumbers  amidst  the  mount- 
ains of  East  Tennessee,  and,  calling  to  its  aid  the  powers  that 
wait  on  noble  deeds,  will  exalt  patriotism,  honor  advocacy,  re- 
ward merit,  commemorate  virtue,  and  magnify  the  law  itself,  by 
building  in  Gray  Cemetery  a  fitting  monument  to  the  memory 
of  Thomas  A.  R.  Nelson,  pure  patriot,  superb  lawyer,  fearless 
advocate,  upright  judge. 
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Necessity  for  Revision  of  Our  Laws,  both  Con- 
stitutional AND  Statutory. 


Jambs  H.  Malone. 


The  failure  of  this  Association  to  have  enacted  into  laws 
through  the  Legislature,  a  single  one  of  its  many  recommenda- 
tions, has  become  a  matter  of  jest.     I  have  repeatedly  heard  it 
said,  "  If  you  wish  to  doom  any  proposed  legislation  to  defeat 
ill  advance,  then  have  it  indorsed  by  the  State  Bar  Association, 
and  its  fate  is  at  once  sealed."     Nevertheless,  for  one,  I  am 
earnestly  in  favor  of  pressing  the  views  of  this  Association, 
both  upon  the  Legislature  and  the  people  at  large.     Failure  in 
the  past  to  accomplish  any  change  in  our  law  as  recommended 
hy  this  body,  I  believe,  is  to  be  attributed,  first,  to  the  fact  that 
the  changes  proposed  have  been,  in  the  main,  of  the  most  frag- 
mentary character ;  whereas,  in  my  opinion,  we  need  a  thorough 
revision,  not  only  of  the  Constitution,  the  fundamental  law, 
but  also  a  thorough  revision  of  our  Code,  from  the  title-page 
to,  and  including,  the  index ;  and,  second,  almost  without  an 
exception,  this  Association  ha^  merely  contented  itself  with 
passing  resolutions,  and,  though  in  a  few  instances  committees 
have  been  appointed,  the  members  of  these  cbmmittees  have, 
as  a  rule,  given  no  attention  whatever  to  the  duties  imposed 
upon  them.     And  here  I  will  observe  that,  in  my  opinion,  the 
lawyers  of  Tennessee,  as  a  body,  have  not  exerted  that  influ- 
ence and  power  in  molding  the  legislation  of  the  State  which 
their  learning  and  position  would  entitle  them  to  exert.     In 
other  States — as,  for  instance,  our  neighbor,  Mississippi — the  bar 
has  from  time  immemorial  dominated  the  entire  legislation  of 
the  State.     In  doing  this,  the  lawyers  of  that  State  have  but 
performed  their  plain  duty,  and,  so  far  from  this  course  having 
excited  jealousy  on  the  part  of  any  other  vocation  or  profession, 
the  reverse  is  the  case,  and  the  people  at  large  are  perfectly 
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content,  and  wisely  accept  the  services  of  their  lawyers,  believ- 
ing that,  of  all  classes,  they  are  best  fitted,  from  their  learning 
and  training,  to  frame  the  jurisprudence  of  the  State  for  the 
best  interests  of  all  concerned. 

In  this  respect  the  profession  in  Tennessee  is  sadly  defi- 
cient. As  a  body,  we  have  abdicated  the  duties  which  we  owe 
to  our  State  in  shaping  legislation.  While  a  few  first-class 
lawyers  are  usually  to  be  found  in  our  Legislature,  yet  these 
form  the  exception  and  not  the  rule.  The  average  lawyer  in 
either  house  belongs  to  the  cross-roads  or  razor-back  variety, 
and,  I  believe,  generally  takes  pleasure  in  posing  as  the  assumed 
**  friend  of  the  people,"  and,  I  may  add,  will  almost  certainly 
oppose  any  recommendation  of  this  body. 

It  is  now  well  known  that  Governor  Turney  has  modified  his 
views  to  such  an  extent  that,  in  a  special  message  to  the  present 
Legislature,  he  recommended  the  calling  of  a  constitutional 
convention  to  revise  our  Constitution.  This  is  a  great  gain. 
By  earnest  and  concerted  action  on  the  part  of  the  lawyers  of 
the  State,  the  personnel  of  the  next  Legislature  could  easily  be 
brought  to  a  higher  standard,  so  as  to  induce  that  body  to  re- 
alize the  importance  of  the  situation  and  act  accordingly. 

As  to  the  changes  needed  in  our  Constitution,  all  agree  that 
there  is  wide  room  for  improvement,  and  yet,  when  we  come  to 
the  details,  there  will  be,  of  course,  a  great  diversity  of  opinion. 
Still  this  should  not  deter  us  from  undertaking  the  task;  and, 
while  I  feel  certain  that  some  will  diff*er  with  me  as  to  the 
changes  which  in  my  opinion  should  be  made,  while  others 
may  favor  some  changes  which  I  would  not  consider  expedient, 
yet  I  will  venture  to  suggest  my  own  views  upon  this  important 
subject. 

(1)  Under  our  present  Constitution,  no  man  who  has  read  a 
newspaper,  and  formed  and  expressed  an  opinion  with  regard 
to  any  given  matter  in  litigation,  is  a  competent  juror  in  this 
State.  In  1870  the  Legislature  passed  a  law  remedying  this  de- 
fect, which  law  was  promptly  declared  unconstitutional.  Laws 
of  a  like  character  have  been  passed  and  sustained  in  Illinois, 
New  York,  Michigan,  and,  in  short,  in  most  of  the  other  pro- 
gressive States,  and  these  laws  have  been  sustained  in  those 
States,  and  also  by  the  Supreme  Court  of  the  United  States, 
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notably  in  the  anarchist  case.  What  is  the  result  under  our 
present  Constitution?  In  every  county  in  the  State  where 
there  is  great  excitement  and  newspaper  notoriety  about  the 
facts  of  a  case,  and  especially  where  feeling  runs  high,  scores 
and  hundreds  of  citizens  are  summoned  as  jurors;  and  to  the 
countryman  living  five,  ten,  fifteen,  or  twenty  miles  from  the 
court-house,  and  dependent  upon  his  labor  for  his  meat  and 
bread,  this  is  a  very  great  burden.  To  the  tax-payer  it  is 
equally  burdensome ;  but,  worse  than  all,  the  whole  intelligence 
of  the  county  is  rejected,  and  the  dark  corners  of  the  country 
and  the  gutters  of  the  city,  are  raked  over  as  with  a  fine  comb 
in  order  to  scrape  up  men  who  either  never  read  or  hear  any 
thing  or  who  cannot  read,  or  who,  if  they  do  read  or  hear,  have 
not  sufficient  intelligence  to  form  an  opinion.  On  this  principle, 
the  most  ignorant  and  degraded  negro  in  the  rural  districts  is 
a  preferable  juror  to  the  most  accomplished  citizen.  The  result 
is,  that  intelligence  and  probity  are  set  aside,  and  the  adminis- 
tration of  the  laws  placed  in  the  hands  of  the  ignorant,  the  de- 
based, and  the  vicious,  and  that,  too,  at  a  heavy  cost  in  dollars 
and  cents. 

(2)  We  have  clerks  of  courts  receiving  in  the  way  of  fees 
$15,000  a  year  and  over,  presided  over  by  eminent  judges  who 
get  a  salary  of  $2,500.  Other  offices,  such  as  trustees,  registers, 
and  assessors,  pay  upon  the  same  extravagant  basis,  yet  taxa- 
tion upon  real  estate  and  upon  corporations  and  mercantile 
pursuits  is  extremely  onerous,  and  many  of  our  farmers  in  the 
country  are  scarcely  able  to  make  buckle  and  tongue  meet. 

The  grand  jury  of  Shelby  recently  reported  that  the  trustee 
was  paid  $17,500  to  collect  the  taxes  of  that  county.  Your 
Supreme  Judges  receive  $3,500  per  annum,  out  of  which  they 
must  pay  all  traveling  expenses,  and  they  are  for  the  most  of 
the  time  on  the  road.  The  assessor  of  Shelby  has  just  filed  his 
bill  for  going  through  the  perfunctory  duty  in  a  great  measure 
of  copying  the  previous  year's  assessment  rolls,  and  his  bill 
ranges  between  $8,400  and  $8,500,  while  your  Governor  gets 
$4,000  a  year.  In  our  large  counties  the  perquisites  of  clerks 
and  masters  have  become  so  great,  taken  with  the  necessity  of 
their  appointment  instead  of  election  by  the  people,  that  great 
scandal  has  been  brought  upon  the  courts  in  certain  sections. 

12 
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If  all  their  fees  in  the  large  counties  were  collected  during  their 
term  of  six  years,  it  is  believed  they  would  get  from  f  20,000  to 
$25,000  per  annum.  Do  with  all  these  servants  as  the  United 
States  and  the  States  of  New  York,  Pennsylvania,  Indiana, 
Colorado,  and  others  do — that  is,  give  them  good  salaries,  suffi- 
cient and  competent  assistants,  and  pay  them,  and  let  the  over- 
plus of  these  fees  flow  into  the  public  treasury,  to  the  relief  of 
the  people.  By  so  doing,  you  will  not  only  save  the  people,  but 
you  will  eliminate  a  corruption  fund  which  undermines  the  very 
politics  of  the  country.  Such  a  law  was  passed  in  1879,  when 
Judge  Clapp  and  Judge  Snodgrass  were  in  the  Legislature,  but 
was  promptly  declared  unconstitutional.  Many  believe  that  no 
fee  bill  can  be  passed  under  the  present  Constitution.  As  to 
this,  however,  I  differ,  but  insist  that  this  question  ought  to  be 
put  to  rest  by  a  provision  in  the  Constitution. 

(3)  Under  the  present  Constitution,  our  Supreme  Court 
junkets  around  from  Knoxville  to  Nashville,  and  then  to  Jack- 
son, the  judges  separated  from  their  families,  put  to  great  cost 
for  traveling  and  boarding  expenses,  and  without  any  facilities 
at  h^nd  to  dispose  of  the  cases.  For  instance,  at  Jackson,  where 
there  is  no  law  library,  the  court  is  put  to  the  necessity  of 
guessing  what  the  law  ought  to  be.  All  agree  that  the  court 
should  sit  permanently  at  Nashville,  to  which  place  they  could 
remove  their  families,  and  there  have  the  benefit  of  the  State 
library.  The  salary  of  the  judges  should  be  fixed  by  the 
Constitution  itself,  at  not  less  than  $5,000  a  year,  so  as  to  make 
the  judges  independent  on  the  one  hand,  and,  on  the  other 
hand,  so  as  to  command  the  best  talent  of  the  State. 

(4)  The  Constitution  should  be  changed  so  as  to  have  the 
criminal  docket  from  each  county  called  through  at  each  term 
— that  is,  three  times  a  year;  whereas,  the  docket  now  is  only 
called  once  each  year.  This  would  save  thousands  of  dollars 
to  the  counties  and  to  the  State  in  the  simple  matter  of  jail 
fees.  For  example,  every  criminal  case  from  the  Western  Di- 
vision, tried  after  April,  and  which  is  appealed,  cannot  come 
up  for  trial  in  the  Supreme  Court  until  the  succeeding  April, 
and,  as  the  great  majority  of  criminals  appealing  are  paupers, 
the  State  and  counties  are  the  losers  to  the  extent  of  their 
board;  and,  in  the  next  place,  it  is  to  the  interest  both  of  the 
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State  and  the  defendant  that  a  speedy  trial  should  be  had,  not 
only  in  the  lower  court,  but  in  the  Supreme  Court. 

(5)  Counties  containing  large  cities  should  be  allowed  to  sup- 
plement the  salaries  paid  the  judges  therein  by  the  State. 
This  would  only  affect  these  counties.  As  it  is,  the  salary  of 
|2,500  is  wholly  inadequate,  and  we  have  to  plead  with  our 
lawyers  to  become  judges,  for  it  means  a  great  pecuniary  sac- 
rifice to  any  first-class  lawyer.  The  people  of  Shelby  paid  its 
judges  an  additional  salary  until  the  Supreme  Court  decided 
the  act  of  the  County  Court  unauthorized. 

(6)  It  is  well  known  that  no  provision  is  made  for  the  guber- 
natorial succession  in  certain  contingencies,  and  but  a  short 
time  since,  when  fears  were  entertained  that  our  present  hon- 
ored Governor  would  not  recover  from  a  severe  illness,  just 
preceding  his  inauguration,  great  doubts  were  entertained  that 
a  state  of  anarchy  and  confusion  would  ensue  if  the  smoldering 
embers  of  the  recent  political  struggle  were  fanned  into  flames 
by  mischievous  politicians.  Happily,  his  Excellency  survived, 
and,  though  the  Legislature  passed  a  law  to  cover  the  case,  yet 
the  Governor  felt  constrained  to  veto  the  act.  Here  is  a  press- 
ing call  for  a  change  or  addition  to  the  Constitution. 

(7)  The  country  people  in  Shelby  County  are  clamorous  for 
a  "  no  fence"  law,  and  any  intelligent  man  who  has  studied  the 
subject,  or  has  had  any  experience,  will  tell  you  that,  with  our 
decreasing  forests  and  increasing  open  lands,  the  burden  of 
keeping  up  fences  is  well-nigh  intolerable.  And  yet  it  is  be- 
lieved that  no  law  can  be  passed  giving  them  relief,  unless  the 
same  law  is  made  to  apply  to  every  other  county  in  the  State* 
If  you  go  to  some  of  the  counties  of  East  Tennessee,  where  a 
large  part  of  the  country  lay  in  the  woods,  not  to  say  mount- 
ains, you  would  almost  be  mobbed  if  you  were  to  propose  a 
"  no  fence  "  law.  Manifestly,  the  Constitution  ought  to  be  such 
as  to  admit  of  legislation  in  this  respect  that  would  meet  the 
wants  of  the  people  in  the  difterent  counties.  Such  relief  can- 
not be  had  under  the  present  Constitution. 

(8)  It  is  said  that  the  roads  of  a  country  are  indicative  of 
the  civilization  which  prevails  among  its  people,  and  all  will 
agree  that  we  are  far  behind  in  respect  of  public  roads.  The 
great  difficulty  which  meets  us  is  that  no  law  can  be  passed  for 
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one  county  which  does  not  apply  to  every  county  in  the  State. 
Take  the  mountainous  counties  of  East  Tennessee,  where  in 
many  parts  all  that  is  needed  is  a  trail  around  the  mountain,  or 
even  take  Middle  Tennessee,  where  there  is  an  abundance  of 
stone  and  tough  soil,  which  does  not  wash,  then  take  Shelby 
County,  where  there  is  no  stone,  and  the  earth  in  a  large  meas- 
ure is  composed  of  sand,  so  that  it  melts  immediately  upon 
being  brought  in  contact  with  water,  and  it  will  at  once  be 
seen  that  it  is  utterly  impracticable  to  pass  a  general  law  for 
the  whole  State  under  which  we  can  have  any  thing  like  a  good 
road  system  for  either  division  of  the  State.  The  Constitution 
stands  squarely  in  the  way,  and  forbids  any  system  of  road 
making  or  road  improvement  in  one  part  of  the  State  not  ap- 
plicable to  the  whole  State. 

(9)  Many  of  our  interests  are  burdened  with  double  taxation. 
For  instance,  the  capital  of  a  corporation  is  taxed,  then  there 
is  a  tax  on  its  shares,  and,  in  addition,  what  is  called  a  privi- 
lege tax  is  imposed,  all  upon  the  same  corporation.  Take  the 
case  of  a  merchant  who  called  on  me  not  long  since :  he  had 
paid  a  tax  upon  his  capital  invested  in  his  business ;  second,  he 
paid  a  privilege  tax  for  conducting  that  business ;  and,  third,  a 
constable  with  a  distress  warrant  had  come  to  seize  his  mules 
and  delivery  wagons,  which  constitute  a  part  of  the  capital  of 
his  business,  for  a  distinct  tax  assessed  against  them.  Con- 
struing our  present  Constitution,  our  present  Supreme  Court 
has  said : 

"It  is  not  every  indirect  duplication  of  the  tax  which  consti- 
tutes double  taxation.  If  the  duplication  be  only  an  incidence 
of  the  tax,  it  is  not  double  taxation  in  the  sense  of.  the  require- 
ment that  equality  and  uniformity  shall  be  preserved." 

These  nice  verbal  distinctions  may  pass  current  as  being  the 
law  under  our  present  Constitution,  but  I  feel  sure  that  those 
who  are  made  to  bear  those  unequal  and  onerous  burdens  will 
unanimously  concur  in  saying  that  the  result  works  a  rank  in- 
justice, and  agree  that  relief  should  be  had  by  a  clause  in  the 
Constitution  prohibiting  such  injustice. 

(10)  Not  only  the  State  of  Tennessee,  but  the  whole  of  our 
Southern  country,  is  almost  a  purely  agricultural  community,  and 
it  is  the  universal  judgment  that  no  people  can  attain  the  fullest 
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measure  of  prosperity  where  they  depend  solely  upon  one  in- 
dustry. That  manufacturing  enterprises  are  needed,  and  that 
hadly ;  that  our  State  has  suffered  in  the  past,  and  must  con- 
tinue to  suffer  intolerably  in  the  future  without  more  manu- 
facturing interests,  is  universally  admitted.  To  remedy  this, 
corporations  and  private  individuals  should  be  invited  to 
erect  plants,  upon  the  condition  that  taxes  would  be  taken  from 
only  the  land  upon  which  the  plant  is  erected ;  this  to  continue, 
say,  for  the  period  of  not  less  than  five  years,  and,  say,  not  more 
than  ten  years  from  the  date  of  the  erection.  The  State  loses 
nothing  by  this,  and  in  the  long  run  would  be  the  great  gainer, 
because  if  the  manufacturing  plant  had  not  been  built,  certainly 
the  State  would  only  get  its  tax  upon  the  ground.  If  the  prop- 
erty is  thus  improved,  other  property  adjacent  thereto  would, 
necessarily  be  improved  by  the  erection  of  houses  for  operatives, 
etc.,  and  the  land  itself  adjacent  thereto  will  rise  in  value,  and 
at  the  end  of  the  exemption  period  the  plant  itself  will  be  sub- 
ject to  taxation. 

(11)  I  believe  it  is  now  almost  the  universal  opinion  of  our 
people,  and  of  all  persons  not  beneficiaries  directly  or  indirectly 
in  the  present  system,  that  the  County  Court  should  be  abol- 
ished and  the  county  affairs  placed  in  the  hands  of,  say,  five 
commissioners,  as  is  done  in  every  intelligent  community  out- 
side of  Tennessee.  This  matter  has  been  so  fully  and  so  thor- 
oughly discussed  of  late,  and  the  evils  are  so^well  known,  as  to 
need  no  elaboration. 

(12)  The  present  Constitution  requires  a  State  census  every 
decade.  The  Legislature  of  1891  did  not  wish  to  obey  this 
mandate,  as  that  body  knew  that  the  persons  appointed  would 
simply  copy  the  recent  Federal  census  of  1890,  but  the  constitu- 
tional provision  was  mandatory,  and  the  State  paid  $16,000  for 
this  superfluous  luxury.  In  this  connection,  it  may  be  remarked 
that  the  cost  of  a  convention  is  greatly  exaggerated.  That  of 
1870  cost  less  than  $22,000;  and,  beginning  with  the  act  sub- 
mitting the  calling  of  the  same  to  the  people  and  ending  with 
the  proclamation  of  the  Governor  declaring  the  Constitution 
of  1870  adopted,  less  than  six  months  were  required  to  change 
our  fundamental  law. 

(13)  There  should   bo  a  provision   by  which  large  cities  and 
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towns  could  be  created  governmental  agencies,  so  as  to  divorce 
these  municipalities  from  the  county  government.  The  country 
people  complain  bitterly  of  the  city  population,  not  only  because 
the  city  people  (as  they  say)  are  unacquainted  with  their  wants 
and  necessities,  and  hence  are  not  in  synftpathy  with  them,  but 
they  also  insist  that  the  cities  gobble  up  all  the  good  offices, 
and,  through  their  rough  elements,  dominate  the  country.  On 
the  other  hand,  the  cities  complain  of  what  they  call  old  fogy 
ideas  of  their  country  cousins;  that  heavy  privilege  taxes  are 
exacted  by  the  county,  besides  other  burdens,  for  which  city 
people  get  no  return  whatever,  and  insist  that  the  whole  system 
is  incongruous.  They  point  to  such  cities  as  St.  Louis  and  Chi- 
cago, which,  after  divorcement  from  county  rule,  have  made 
such  rapid  progress  in  all  respects  as  was  never  dreamed  of 
previously,  and  insist  that  if  the  shackles  are  struck  from  our 
large  municipalities,  they  will  exhibit  the  same  marvelous  re- 
sults. 

In  conclusion,  let  our  people  stop  talking  so- much  about  the 
silver  bill,  the  sub-treasury  bill,  and  the  tariff,  as  these  are  na- 
tional issues.  Our  Congressmen  will  deal  with  these  questions. 
It  is  surprising  to  notice  the  vast  amount  that  is  written  and 
spoken  on  these  purely  national  issues,  especially  in  this  State, 
where  we  are  practically  united,  or,  if  not  united,  our  words  will 
have  little  effect  upon  Congress.  On  the  other  hand,  we  have 
burning  questions^of  reform,  not  only  in  the  State,  but  in  our 
counties,  yea,  at  our  very  thresholds,  and  yet  scarcely  a  word 
or  thought  is  given  these  subjects.  It  is  like  holding  to  the 
spigot,  but  letting  it  run  at  the  bung.  We  should  counsel  to- 
gether upon  these  vital  State  questions,  and,  if  we  go  forward 
as  one  man,  the  needed  reforms  can  be  easily  accomplished,  and 
all  opposition  swept  aside. 

Necessity  for  a  Xbw  Code. 

It  was  said  by  one  of  old,  "If  you  allow  me  to  write  your 
national  ballads,  you  may  write  your  national  history."  While 
this  saying  exaggerates  the  influence  which  mere  tradition  ex- 
erts upon  a  people,  nevertheless  it  cannot  be  denied  that  mere 
tradition,  usage,  and  custom  are  wonderful  factors  in  shaping 
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the  destiny  of  a  people,  including  its  system  of  jurisprudence. 
In  the  matter  of  our  statutory  law,  as  the  saying  goes,  "  we 
have  run  sorter  loose"  in  Tennessee,  beginning  with  the  ces- 
sion act  of  1789  down  to  the  present  day.  I  will  make  a  cur- 
sory review  of  our  history  in  this  respect,  in  order  to  show  what 
patchwork  we  have  made  of  our  laws,  hoping  thereby  to 
quicken  an  impulse  in  the  mind  of  the  profession  to  shake  off 
its  lethargy,  disregard  tradition,  throw  off  fossilized  ideas,  and 
come  boldly  forward  and  demand  a  system  of  statutory  jurispru- 
dence for  the  State  worthy  of  our  day  and  time  and  the  com- 
manding destiny  which  awaits  our  State,  if  we  but  have  the  cour- 
age and  energy  to  meet  the  responsibilities  of  the  present  hour. 

If  I  make  a  signal  failure  in  this  purpose,  then  a  review  of 
the  past  will  at  least  show  that  the  time  has  at  least  come,  ac- 
cording to  past  usage,  to  add  another  patch  to  the  " crazy-quilt" 
system  of  statutory  laws  passing  current  in  the  commonwealth. 

The  territory  now  comprising  the  State  of  Tennessee  was 
ceded  by  North  Carolina  to  the  United  States  in  1789,  and  by 
the  eighth  section  of  that  act  it  was  provided  that  all  the  laws 
at  that  time  in  force  in  North  Carolina  should  be  in  force  in 
Tennessee.  But  just  what  laws  were  in  force  in  North  Caro- 
lina was  somewhat  problematical.  In  1715  it  was  enacted  by 
that  State  that  the  common  law  then  in  force  in  England  (ex- 
cept upon  certain  minor  points)  should  be  the  law  in  North 
Carolina,  except  those  destructive  of  or  repugnant  to  or  incon- 
sistent with  the  freedom  or  independence  of  the  State.  The 
statutes  of  England  thus  adopted  were  those  which  were  passed 
previous  to  the  fourth  year  of  James  I.,  when  the  charter  to 
the  colony  of  Virginia  was  granted,  which  included  what  was 
afterwards  Nortli  Carolina.  It  will  be  readily  seen  that  the 
laws  in  force  under  the  cession  act,  passed  in  1789,  were  in  a 
very  incongruous  condition.  Immediately  upon  the  admission 
of  Tennessee  into  the  Union  in  1796,  the  Legislature  com- 
menced enacting  laws,  and  has  so  continued  to  the  present  day. 
The  legislators,  for  the  most  part,  have  been  men  unlearned 
in  the  law,  and  without  any  previous  training,  and,  owing 
to  the  brevity  of  the  sessions  of  the  Legislatures,  were 
unable  to  give  the  questions  which  came  before  them  that 
thought  and  attention  which  would  be  required  even  in  the 
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case  of  men  learned  in  the  law.     This  confusion  was  so  mani- 
fest as  early  1819   that  the   Legislature   empowered  Edward 
Scott  to  compile  all  the  laws  of  the  State  from  the  year  1715  to 
1820,  inclusive,  the  State  to  take  one  hundred  and  fifty  copies, 
provided  the  work  was  approved  by  the  Supreme  judges.     The 
work  came  out  in  1821,  and  the  judges,  John   Haywood,  Rob- 
ert   Whyte,   and    Thomas   Emmerson,   recommended   it  very 
highly.     In  the  preface,   dated    Knoxville,   November,   1821, 
Judge  Scott  says:  "In  a  free  government  it  is  of  the  utmost 
consequence  to  the  great  body  of  the  people  to  be  rightly  in- 
formed of  those  laws  by  which  their  duties  are  defined  and 
their  rights  secured.     To  promote  this  desirable  object,  as  far 
as  in  his  power,  has  bew  the  leading  motive  of  the  compiler." 
In  1825,  only  four  years  after  Scott's  revisal  made  its  appear- 
ance, the  Legislature  authorized  Judge  Haywood  and  Robert  L. 
Cobb  to  digest  and  revise  the  statute  laws  of  the  State.    Judge 
Haywood  died  before  the  work  was  completed,  and  Cobb  re- 
ported to  the  Legislature  of  1827.     No  definite  action  was 
taken  on  the  report,  but  the  same  was  referred  to  the  succeed- 
ing Legislature,  which  appears  to  have  given  countenance  to 
the  revisal,  and  it  was  published  in  1831.     Very  soon  after  this, 
the  Legislature  was  of  opinion  that  it  was  time  to  have  another 
patch,  so  A.  0.  P.  Nicholson  and  Robert  L.  Caruthers  were 
authorized  to  compile  the  statute  laws  of  the  State,  whether 
passed  by  North  Carolina  or  Tennessee,  so  as  to  have  the  stat- 
ute laws  in  one  volume,  and  this  compilation  was  received  with 
great  favor,  and  has  sustained  its  reputation  to  the  present  day. 
Twelve  years  thereafter  (1848),  so  many  changes  had  been  made 
that  A.  O.  P.  Nicholson  brought  out  an  addenda,  commonly 
called  "  Nicholson,"  embodying  therein  all  of  the  laws  passed 
since  1836,  it  being  intended  as  an  addenda  to  Caruthers  and 
Nicholson.     Ten  years  afterwards  (1858),  William  F.  Cooper 
and  Return  J.  Meigs,  by  authority  of  the  Legislature,  prepared 
the  Code  of  Tennessee,  which  was  then  adopted.     This  was  the 
first  and  only  Code  ever  published  in  Tennessee,  and  was  an 
admirable  work  for  its  day  and  time.     The  war  soon  intervened, 
but  in  1871  so  many  laws  had  been  enacted,  that  J.  H,  Shank- 
laud  brought  out  a  book  containing  the  statutes  passed  since 
1858,  and  this  book  is  commonly  called  "  Shankland."    The  next 
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year  (1872),  by  authority  of  the  Legislature,  Thompson  and 
Steger  published  what  has  often  been  erroneously  called  a  *'  Re- 
vised Code."  They  had  no  authority  to  change  any  law  or  to 
supplement  the  Code,  but  simply  to  bring  forward  as  nearly  as 
possible  the  acts  passed  since  1858,  and  place  them  under  the 
proper  heads  in  the  old  Code,  and  this  they  did  with  credit  to 
themselves  and  profit  to  the  State.  Eleven  years  thereafter 
(1883),  so  much  confusion  had  arisen  by  reason  of  the  many 
changes,  that  Milliken  and  Vertrees  were  empowered  by  the 
Legislature  to,  and  did,  bring  out  what  is  also  erroneously  called 
a  *'  Revised  Code,"  for  their  authority  was  no  greater  than  that 
of  Thompson  and  Steger.  .  This  work  has  been  of  great  assist- 
ance to  the  profession  and  the  people  at  large ;  but  ten  years 
have  elapsed  since  then,  in  which  as  many  changes  have  taken 
place  as  at  any  period  of  the  legislative  history  of  Tennessee ; 
and,  as  nothing  can  be  done  in  the  present  Legislature  or  until 
the  meeting  of  the  next  regular  session,  or  until  fourteen  years 
will  have  elapsed  since  our  last  compilation,  I  deem  it  of  im- 
perative necessity  that  we  have  now  a  new  Code.  Under- 
stand, I  do  not  mean  a  compilation,  an  addition  or  an  addenda, 
but  a  new  Code  from  the  beginning  to  the  end;  and  I  am  sat- 
isfied that  a  Code  can  be  prepared  about  one-half  the  size  of 
the  present  Code,  and  containing  as  much  as  one-third  more 
matter. 

The  language  of  the  act  under  which  Milliken  and  Vertrees 
brought  out  the  present  edition  of  the  Code  is  very  equivocal, 
and  these  editors  appear  to  have  felt  themselves  authorized  to 
really  revise  some  of  the  statutes,  instead  of  bringing  the  same 
forward  in  hcec  verba.  This  is  notably  the  case  with  that  im- 
portant law  known  as  the  married  woman's  act  of  1869-1870. 
That  act,  as  it  appears  in  Milliken  &  Vertrees,  is  torn  asunder, 
and  is  given  a  wholly  different  meaning,  in  some  most  impor- 
tant respects,  from  that  of  the  original  act.  I  was  very  much 
surprised  recently,  upon  reading  the  unreported  case  of  Vick  v. 
Gower,  to  be  found  at  page  677  of  21  S.  W.  Reporter,  that 
Lurton,  C.  J.,  was  led  into  the  error  of  misquoting  this  act  of 
1869-70  by  adopting  g  3350  of  Milliken  &  Vertrees  as  a  part 
of  his  opinion.  If  you  have  a  book  with  the  seal  of  the  State 
upon  it,  which  misleads  even  your  supreme  judges,  of  what 
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value  is  such  a  book  to  the  great  body  of  the  plain,  unlearEri 
people  of  the  State. 

Take  your  corporation  law.  Such  is  the  confusion  therr  _ 
that  no  lawyer  dare  give  advice  without  going  through  tk 
original  acts,  and  this  state  of  affairs  has  grown  so  grievous  tb: 
Mr.  W.  F.  Barclay  has  recently,  at  his  own  risk,  brought  ouia 
volume  embodying  the  laws  upon  this  subject,  which  appear? 
to  have  met  with  great  favor.  I  heard  a  distinguished  lawyr: 
declare  in  a  public  address  before  the  Judiciary  Committee  .•: 
the  present  Legislature  that,  if  a  new  Code  was  not  brou^l* 
out,  the  word  "  Dangerous  "  ought  at  least  to  be  stamped  upK: 
the  last  edition  of  the  Code,  so  as  to  warn  the  public  of  tht 
hidden  dangers  lurking  therein. 

Contrast  the  policy  pursued  in  Mississippi  with  the  Tennes^rr 
policy  in  regard  to  Codes.  In  1857,  Mississippi  published : 
Code,  just  one  year  prior  to  our  Code.  In  1871  she  publisht^i 
a  new  Code ;  again  in  1880  a  new  one,  from  stem  to  stern,  wa- 
prepared  by  Judge  Campbell,  and  in  1892  another  one  appeAred. 
being  the  work  of  a  commission  of  three  able  lawyers.  Thl^ 
last  Code  is  less  than  half  the  size  of  our  Code,  and  no  lawyer, 
who  is  acquainted  with  that  Code  and  our  Code  will  hesitate 
for  a  moment  to  say  that  the  Code  of  Mississippi  is  infinitely 
superior  to  ours.  A  moment's  reflection  will  show  the  reason 
for  this:  Our  Code  was  written  thirty-five  years  ago,  when 
there  was  not  a  single  city  in  the  State,  and  we  were  almost  in 
a  pioneer  condition ;  there  were  few  railroads  ;  the  great  bulk 
of  the  property  consisted  of  negroes  and  plantations,  which,  bj 
the  emancipation  proclamation,  and  the  decline  in  coantrv 
property,  and  a  great  increase  in  the  value  of  city  property,  a? 
well  as  in  personal  property,  stocks,  bonds,  and  the  like,  ha= 
almost  reversed  the  state  of  affairs  which  existed  at  that  time. 
The  very  foundations  of  society  have  been  torn  and  uproote^l, 
and  tlie  social  status  entirely  revolutionized,  and  all  of  the  law- 
passed  since  that  time,  recognizing  and  providing  for  tbest 
changes  have  been  plastered  into  the  old  Code  from  time  to 
time,  until  the  whole  is  almost  a  Chinese  puzzle,  or  has  the  ap- 
pearance of  a  crazy-quilt  both  to  the  learned  and  to  the  un- 
learned. 

Our  Code  is  a  monster  in  size  when  compared  to  the  Code  of 

•  Digitized  by  VjOOQ IC 


Bar  Association  of  Tennessee.  179 

Italy  or  the  Code  Napoleon.  What  is  to  be  desired  in  a  Code 
is  brevity  and  precision,  and  this  can  never  be  had  by  fragment- 
ary legislation.  There  are  statutes  upon  our  books  which  have 
been  amended  at  least  a  dozen  times,  and  this  is  not  unusual, 
but  of  frequent  occurrence.  So  that  the  very  utmost  confusion 
exists  in  our  statute  laws,  and  the  one  way  out  of  the  diflSculty,- 
as  I  believe,  is  to  appoint  a  commission  of  men  who  have  made 
a  study  of  the  statute  laws  through  their  lives,  and  who  are 
noted  for  their  native  ability,  for  their  patriotism,  and  for  their 
learning  in  the  law  ;  the  result  of  their  labor  to  be  reported  two 
years  hence  to  the  next  session  of  the  Legislature  to  consider 
the  Code,  as  prepared,  adopt  it  with  or  without  modification, 
or  reject  it,  as  the  exigencies  of  the  case  may  require. 

No  more  cheap-John  expedients  should  be  tolerated.  Pay 
your  compilers  at  least  $5,000  each,  and  let  the  State  bring  out 
a  good  book  at  the  lowest  possible  cost,  so  that  men  of  small 
means  can  aftbrd  to  own  a  copy  of  the  laws  of  their  State,  and 
BO  arranged  that  all  may  easily  consult  and  understand  its  pro- 
visions. The  State  paid  Messrs.  Return  J.  Meigs  and  Wm.  F. 
Cooper  J4,000  each  for  their  labor  in  compiling  the  Code  of 
1858,  which  was  a  great  work  for  its  day  and  time,  and  Messrs. 
J.  B.  Heiskell,  Micajah  Bullock,  and  S.  T.  Bicknell  were  a  sub- 
committee appointed  from  the  joint  select  committee  of  the  two 
houses  of  the  Legislature  to  examine  the  report  of  the  com- 
pilers; and  in  recognition  of  their  efficient  services  the  Legisla- 
ture directed  that  their  names  be  printed  on  the  title-page  of 
the  Code,  and  a  subsequent  Legislature  voted  to  them  a  suit- 
able compensation. 

These  distinguished  men  met  the  responsibilities  of  that  day 
and  time,  and  fully  discharged  their  duty  to  the  State.  Other 
days  and  other  times  are  upon  us.  With  these  have  come  other 
duties  and  other  responsibilities.  Will  the  profession  assert 
itself,  and  meet  the  responsibilities  clearly  resting  upon  it? 
This  is  the  question,  Mr.  President,  which  the  lawyers  of  the 
State  should  decide,  for  be  assured  if  they  are  united  the  people 
of  the  State  will  cheerfully  yield  to  their  decision. 
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Status  of  Foreign  Corporations  Doing  Business 
IN  Tennessee. 


John  H.  Watkins. 


It  is  the  settled  law  that  a  corporation  is  not  a  citizen  within 
the  meaning  of  Article  4,  (Section  2,  of  the  Federal  ConetitntioDy 
providing  that  'Hhe  citizens  of  each  State  shall  be  entitled  to 
all  the  privileges  and  immunities  of  citizens  in  the  several 
States."  So,  a  corporation  created  by  the  laws  of  one  State, 
has  no  absolute  right  to  do  business  in  any  other  State. 

A  State  may  exclude  foreign  corporations  altogether,  or  ad- 
mit them  upon  such  terms  and  conditions  as  it  sees  fit.  This 
has  been  a  fixed  principle  of  constitutional  construction  since  it 
was  announced  by  Chief  Justice  Marshall  in  Bank  of  Augusta  \\ 
Earle^  in  13  Peters. 

In  Chapter  31  of  the  Acts  of  1877,  the  Tennessee  Legislature 
saw  fit  to  declare  "the  terms  on  which  foreign  corporations,  or- 
ganized for  mining  or  manufacturing  purposes,  may  carry  on 
their  business,  and  purchase,  hold,  and  convey  real  andpersoual 
property  in  this  State."  This  act  was  amended  by  Chapter 
122,  of  the  Acts  of  1891,  so  as  to  make  the  provisions  of  the 
former  act  *'  apply  to  all  foreign  corporations  tViat  may  desire 
to  own  property  or  to  do  business  in  this  State." 

It  is  provided  in  these  acts  that  the  foreign  corporation  shall 
tile  with  the  Secretary  of  State  a  certified  copy  of  its  charter, 
and  cause  an  abstract  of  the  same  to  be  recorded  in  the  ofliceof 
the  register  of  each  county  in  which  such  corporation  proposes 
to  do  business  or  acquire  lands." 

Section  3  of  the  act  of  1891  reads  as  follows  :  "  It  shall  be  un- 
lawful for  any  foreign  corporation  to  do  or  attempt  to  do  any 
business,  or  to  own  or  to  acquire  any  property  in  this  State  with- 
out having  first  complied  with  theprovisionsof  this  act;  and  a 
violation  of  this  statute  shall   subject  the  oflFender  to  a  fine  of 
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not  less  than  one  hundred  dollars  nor  more  than  five  hundred 
<lollar8,  at  the  discretion  of  the  jury  trying  the  case." 

Now,  what  is  the  eftect  of  a  failure  to  tile  the  charter  and  ab- 
stract as  required  ?  Is  the  money  penalty  imposed  upon  the  cor- 
poration to  be  considered  as  a  remedy  exclusive  of  all  others? 
Or,  is  a  contract,  made  in  violation  of  the  statute,  invalid  and 
unenforcible  ?  And,  if  so,  can  the  corporation,  in  defending  a 
«uit  upon  such  contract,  rely  upon  its  failure  to  comply  with 
the  law  ? 

In  the  case  of  the  Carey-Lombard  Lumber  Company  v.  Thomas y 
decided  at  Jackson  at  the  last  term,  the  complainant  was  a  for- 
•eign  lumber  company,  claiming  the  benefit  of  the  second  section 
of  the  act  of  1889,  providing  for  the  removal  of  lumber  and 
other  materials  furnished  for  building  upon  property  belonging 
to  a  married  woman,  in  the  event  they  were  not  paid  for.  It 
Appeared  that  the  complainant's  charter  was  registered  in  the 
ofiice  of  the  Secretary  of  State  on  July  25, 1891,  and  an  ab- 
stract registered  in  Shelby  County  on  July  28,  1891. 

It  did  not  appear  that  such  registration  was  made  at  any 
prior  date.  In  the  course  of  the  opinion,  Judge  Wilkes  said: 
^* After  this  act  went  into  effect,  March  21,  1891,  by  its  terras 
and  provisions  this  foreign  corporation  was  not  authorized  to 
<io  any  business  or  to  own  any  property  in  Tennessee  until  the 
provisions  of  the  act  were  complied  with.  It  could,  therefore, 
own  no  property  and  make  no  legal  contract  in  Shelby  County, 
where  this  property  was  situated,  until  the  abstract  or  memo- 
randum was  recorded  in  the  register's  ofiice  of  that  county, 
which,  as  before  stated,  was  the  twenty-eighth  of  July,  1891. 
All  contracts  made  by  it,  and  all  business  transacted  by  it,  in 
Shelby  County,  prior  to  that  date,  was  illegal,  and  no  rights  of 
property  or  of  action  could  exist  in  it  prior  to  that  date.  It 
follows  that  such  company  can  have  no  remedy  growing  out  of 
any  transaction  before  that  date,  in  Shelby  County,  and  can  re- 
■cover  upon  no  contract,  express  or  implied,  entered  into  before 
that  date,  and  is  not  entitled  to  retake  or  recover  any  mate- 
rials or  lumber  furnished  prior  to  that  date." 

And,  upon  dismissing  the  petition  for  rehearing,  the  court 
approves  the  decision  in  Stevenson  v.  Ewing^  3  Pick.,  50,  where 
it  was  held  that  a  real  estate  broker  who  is  forbidden,  by  statute, 
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from  pursuing  his  avocation  without  license,  cannot  recover 
upon  u  contract  for  services  rendered  in  negotiating  a  sale  of 
land  in  violation  of  this  act.  And,  quoting  from  Benjamin  on 
Sales,  the  court  uses  this  language :  ''  When  a  contract  is  pro- 
hibited by  statute,  it  is  immaterial  to  inquire  whether  the  statute 
was  passed  for  revenue  only,  or  for  any  other  object.  It  is 
enough  that  Parliament  has  prohibited  it,  and  it  is,  therefore, 
void." 

So  the  lumber  company  was  allowed  to  remove  only  those 
materials  not  paid  for  that  were  furnished  after  the  registration 
of  the  abstract  of  charter. 

But  can  the  corporation  rely  upon  non-compliance  in  defense 
to  an  action  brought  against  it  ?  I  think  not.  In  the  lumber 
company  case  just  referred  to,  it  was  said:  "Every  transaction 
or  contract,  express  or  implied,  made  by  a  foreign  corporation 
after  the  passage  of  this  act,  March  21, 1891,  and  before  its 
charter  was  registered  and  memorandum  recorded  as  the  law 
provides,  was  illegal,  and  no  rights  or  remedies  can  be  predi- 
cated thereon  in  favor  of  the  company." 

While  this  is  only  a  dictum,  I  take  it  as  a  general  proposition 
that  in  such  cases  a  party  will  not  be  heard  to  rely  upon  his 
own  Avrong,  and  it  has  been  held  in  other  States  that  a  corpora- 
tion cannot  defeat  its  obligations  by  such  a  defense. 

In  Swan  v.  Watertown  Fire  Ins.  Co,,  96  Pa.  St.,  37,  it  was  held 
that  "foreign  insurance  companies  doing  business  in  Pennsyl- 
vania without  having  complied  with  the  provisions  of  the 
statute  relating  to  such  companies,  cannot  set  up  their  turpitude 
to  defeat  actions  on  their  contracts  brought  by  innocent  persons. 
The  statute  does  not  impose  upon  the  insured  the  duty  of  see- 
ing that  the  insurer  and  his  agents  have  complied  with  the 
statutory  requirements." 

Now,  as  to  the  burden  of  proof.  In  the  lumber  company  case 
the  court  said  :  "  The  illegality  of  the  transaction  is  not  set  up 
in  the  pleadings,  but  only  appears  from  the  proof,  and  the 
chancellor  held  that  in  this  condition  of  the  case  he  would  not 
refuse  complainant  relief,  upon  the  presumption  that  no  ab- 
stract had  been  recorded  prior  to  July  28,  1891.  In  this  we  are 
of  the  opinion  that  the  chancellor  w^as  in  error.  The  court  will 
deny  any  relief  upon  any  illegal  contract  or  transaction,  wher- 
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ever  the  illegality  is  made  to  appear,  whether  in  the  pleadings 
or  proof,  aud  will  repel  the  party  guilty  of  the  illegality  from 
the  court  whenever  the  fact  appears.  In  order  to  entitle  the 
complainant  to  any  relief,  it  must  show  affirmatively  that  it  has 
complied  with  the  law ;  until  that  is  done,  all  its  transactions 
are  illegal.  The  burden  of  the  proof  being  upon  it,  the  court 
can  presume  nothing  in  its  favor,  and  can  only  hold  such  of  its 
contracts  enforcible  as  it  shows  were  made  after  it  had  complied 
with  the  law  enabling  it  to  make  a  valid  contract  and  to  trans- 
act business. 

Yet,  ill  the  case  o(  Louisville  and  Nashville  Railroad  Company 
v.  Mississippi  and  Tennessee  Railroad  Company^  decided  a  few 
weeks  later  than  the  lumber  company  case,  our  court,  after 
holding  that  in  a  suit  brought  before  the  passage  of  the  act  of 
1891,  it  was  not  incumbent  upon  the  foreign  corporation  to 
show  it  had  filed  its  charter,  used  this  language:  '* Moreover,  it 
does  not  appear  that  the  Louisville  and  Nashville  Railroad 
Company  had  not  complied  with  that  act,  if  it  be  necessary, 
which  we  are  not  now  called  upon  to  decide." 

Now,  both  of  these  quotations  are  merely  dicta.  But  when 
we  read  the  one,  we  would  assume  that  the  burden  is  upon  the 
foreign  corporation  ta  show  compliance,  while  from  the  other 
we  are  led  to  believe  that  the  burden  is  upon  the  other  contract- 
ing party  to  show  non-compliance. 

Section  4  of  the  act  of  1891  reads  as  follows :  *'  That  when  a 
corporation  complies  with  the  provisions  of  this  act,  it  shall 
then  be,  to  all  intents  and  purposes,  a  domestic  corporation,  and 
may  sue  and  be  sued  in  the  courts  of  this  State,  and  subject  to 
the  jurisdiction  of  the  courts  of  this  State,  just  as  though  it 
were  created  under  the  laws  of  this  State." 

Section  3  of  the  act  of  1877  is  substantially  to  the  same 
effect. 

But  certainly  this  does  not  make  a  Tennessee  corporation  of 
every  foreign  corporation  whose  necessities  compel  it  to  trans- 
act a  portion  of  its  business,  however  small,  within  this  State. 
It  does  not  create  such  corporations  citizens  of  this  State.  It 
will  be  observed  that  the  more  general  words  used  in  the  first 
part  of  this  section  are  limited  and  restricted  by  the  specific 
terms  used  in  the  latter  part.     So  that  the  meaning  of  the 
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whole  section  is,  that  when  foreign  corporations   comply  v^: 
the  provisions  of  the  act  they  may  sue  and  be   sued  in  aei 
subject  to  the  jurisdiction  of  the  courts  of' this   State,  ja^ta-. 
domestic  corporation. 

However,  it  has  been  held  that  it  is  the  right  of  each  S: 
in  which  a  corporation  transacts  business  to  require  it  to 
come  a  corporation  under  and  by  virtue  of  it«  own  laws,    y 
V.  Siouxy  (tc.^  Railroad  Co.^  8  Fed.  Kep.,  794. 

But  there  is  in  the  acts  under  consideration  nothing  to  iti: 
cate  an  intention  to  create  bodies-politic.  On  the  other  ha  ' 
Section  5  of  the  act  of  1891  provides  that  when  sacL  c^orj-  '^^ 
tion  has  no  agent  in  this  State  upon  whom  process  may  b- 
served,  suit  may  be  commenced  by  attachment,  upon  affidari* 
that  there  is  no  agent  in  the  county  where  the  property  souz:* 
to  be  attached  is  situated.  Now,  it  was  not  contemplated  t* 
make  these  domestic  corporations;  for  certainly  the  Legislate:? 
did  not  intend  to  make  it  a  ground  of  attachment  against  s 
home  corporation,  that  it  had  no  agent  in  the  county  where  tic 
property  sought  to  be  attached  is  situated. 

There  seems  to  be  an  impression  that  when  a  foreign  corj*^:^ 
ration  has  complied  with  these  acts  it  lays  itself  liable  to  a 
property  tax  upon  its  capital  stock,  or  upon  its  assets  wherever 
situated.  Certainly  this  apprehension  is  not  well  fonn»lel. 
Section  5  of  the  act  of  1877  provides  that  "the  said  corp-^i^- 
tions  shall  be  liable  to  taxation  in  all  respects  the  same  as  nat- 
ural persons  resident  of  this  State,  and  the  property  of  itsiit- 
izens  is  or  may  be  liable  to  taxation." 

Under  the  revenue  laws  of  Tennessee,  no  tax  is  levied  ou  tl^ 
capital  stock  of  a  corporation  as  distinct  from  its  assets  and  i^ 
distinct  from  the  shares  of  stock.  Of  course  if  the  corporation 
has  assets  in  this  State,  it  matters  not  whether  .that  corporation 
is  foreign  or  domestic,  it  has  to  pay  an  ad  valorem  tax  up^'i 
those  assets.  But  there  is  no  tax  upon  the  capital  independ- 
ently of  the  property  in  which  it  is  invested.  And  if  the  Leg- 
islature were  to  levy  such  a  tax  it  would  be  clearly  invalid  u  to 
foreign  corporations.  It  is  fundamental  in  the  law  of  taxatioi. 
that  the  person,  property,  or  business  sought  to  be  taxed  inu:?t 
be  within  the  jurisdiction  of  the  taxing  power. 

The  State  can  tax  the  business  of  the  foreign  corporation  do- 
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ing  business  here,  and  this  it  has  done  in  the  case  of  foreign  in- 
surance companies,  by  levying  a  privilege  tax  of  two  and  one- 
half  per  cent,  on  gross  premiums.  It  can  tax  whatever  property 
the  foreign  insurance  company  may  own  in  this  State.  But  it 
cannot  levy  a  property  tax  on  (Capital  stock  invested  in  another 
State. 

This  question  was  recently  passed  upon  by  the  Supreme 
Court  of  Pennsylvania  in  Pennsylvania  v.  Standard  Oil  Co.,  101 
Penn.  St.,  119.  There  a  statute  of  Pennsylvania  exacted  of  all 
corporations  doing  business  in  that  State  a  tax  of  one-hulf  mill 
on  each  per  cent,  of  dividend  paid,  or,  in  case  no  dividend  ia 
paid,  then  three  mills  upon  the  capital  stock,  at  appraised  valu- 
ation. The  Standard  Oil  Company  was  a  corporation  of  Ohio, 
and  WM  doing  a  portion  of  its  business  in  Pennsylvania.  The 
Supreme  Court  of  that  State  held  the  tax  levied  invalid  as 
against  that  company.  This  case  was  cited  and  approved  by 
the  Supreme  Court  of  the  United  States  in  Gloucester  Ferry 
Co.  V.  Pennsylvania,  in  114  U.  S. 

It  was  held,  however,  in  the  recent  case  of  Pullman^s  Palmee 
Car  Co.  Y.  Pennsylvania,  141  U.  S.,  18,  that  a  State  tax  on  such 
proportion  of  the  whole  capital  stoiik  of  a  foreign  sleeping-car 
company  as  the  number  of  miles  over  whic^  its  cars  are»o]^r- 
ated  within  the  State  bears  to  the  whole  number  of  miles  ovef 
which  its  cars  are  operated,  is  valid  and  constitutional,  tboogh 
su^h  cars  run  into,  through,  and  ont  of. the  State.  And  where 
a  railroad  company  is  incorporated  in  two  States,  each  of  those 
States  may  tax  the  whole  capital  stock  in  such  proportion  as 
the  number  of  miles  in  that  State  bears  to  the  whole  number 
of  miles  owned. 

But  a  State  may  levy  a  privilege  tax  on  a  foreign  corporation 
doing  business  ih  its  limits,  and  measure  it  by  the  amount  of  its 
capital  stock.  But  this  is  in  the  nature  of  a  royalty,  and  is  by 
no  means  a  property  tax. 

But,  passing  the  subject  of  taxation,  do  these  acts  affect  the 
right  of  removal  of  suits  from  the  State  to  the  Federal  Courts 
for  diversity  of  citizenship?  I  think  not.  These  acts  do  not 
make  citizens  of  this  State  of  all  foreign  corporations  doing 
business  here.  It  has  been  held  that  where  a  State  law  required 
all  foreign  corporations  to  sign  an  agreement  not  to  remove 
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suits  to  the  Federal  court,  as  a  condition  precedent  to  carrying 
on  business  in  the  State,  and  a  corporation  had  signed  the  agree- 
ment, nevertheless  it  had  the  right  to  remove.  Home  Insurance 
Company  v.  Morse^  20  Wall.,  445.  But  a  statute  was  held  con- 
stitutional which  provided  that,  when  any  foreign  insurance 
company  should  exercise  the  right  of  removal,  the  State  com- 
missioner of  insurance  should  withdraw  its  license  to  do  further 
business  in  that  State.  Doyle  v.  Continental  Insurance  Company^ 
94  U.  S.,  535. 

Section  5  of  the  act  of  1877  provides  that  out  of  the  assets  of 
foreign  cofporations  situated  here,  resident  creditors  shall  have 
priority  of  payment  over  non-resident  creditors,  unless  the  latter 
claim  under  mortgages  registered  or  judgments  rendered  before 
the  debt  due  the  resident  was  incurred. 

It  was  formerly  the  case  that  when  a  corporation  became  in- 
solvent all  its  assets  became  a  trust  fund,  to  be  distributed 
among  all  its  creditors  pro  rata.  But  now,  when  a  corporation 
of  another  State  or  county  goes  into  liquidation,  its  assets  in 
this  State  must  first  be  exhausted  in  the  satisfaction  of  resident 
creditors  before  non-resident  creditors  not  claiming  under  a 
mortgage  or  judgment  as  above  stated,  can  come  in. 

But  is  such  a  discrimination  constitutional  ?  Of  course,  as 
between  the  corporation  and  the  State,  it  is.  But  it  is  a  more 
serious  question  in  a  controversy  between  a  home  creditor  and 
a  foreign  one-  It  has  long  been  our  rule  that  when  a  resident 
of  another  State  dies,  leaving  property  in  this  State,  resident 
creditors  are  entitled  to  be  paid  first.  But  it  seems  to  me  that 
the  discrimination  is  clearly  valid  upon  this  consideration: 
The  only  provision  of  the  Federal  Constitution  that  might  be 
relied  upon  as  restricting  the  power  of  a  State  Legislature  to 
make  such  a  discrimination  is  that  clause  guaranteeing  to  citi- 
zens of  each  State  alljthe  privileges  and  immunities  of  citizens 
in  the  several  States.*  The  act  of  1877  gives  the  priority  to  res- 
idents over  non-residents.  But  there  is  a  clear  distinction  be- 
'  tweeii  residence  and  citizenship.  A  man  may  be  a  non-resident, 
but  non  constat  that  he  is  not  a  citizen.  So  that  a  discrimina- 
tion as  between  citizens  of  this  State  and  citizens  of  another 
State  might  be  invidious,  yet  such  discrimination  between  resi- 
dents and  non-residents  would  be  unobjectionable. 


Digitized  by  VjOOQ IC 


Bar  Association  of  Tennessee.       »  187 

In  conclusiou,  I  have  to  say  a  word  with  special  reference  to 
foreign  insurance  companies,  as  these  seem  to  feel  more  aggrieved 
at  the  passage  of  these  acts  than  any  other  class  of  corporations. 
In  the  first  place,  it  was  held,  in  the  case  of  State  v.  Phoenix  Fire 
Insurance  Company  of  Brooklyn,  decided  at  Nashville,  in  March 
last,  that  the  act  of  1891  included  foreign  fire  insurance  compa- 
nies. So  that  the  latter  have  to  comply  with  Chapter  47  of  the 
act  of  1891,  applying  to  all  fire  insurance  companies,  as  well  as 
with  Chapter  122,  applying  only  to  foreign  companies.  By  the 
former  act  these  companies  are  required,  among  other  things, 
to  file  schedules  of  their  assets,  make  a  deposit  of  a  certain  sum 
of  securities,  and  obtain  from  the  insurance  commissioner  a  cer- 
tificate authorizing  them  to  transact  business  in  this  State.  A 
certified  copy  of  the  charter  must  be  filed  with  the  insurance 
commissioner.  Under  Chapter  122,  they  must  file  their  charters 
with  the  Secretary  of  State,  and  have  an  abstract  of  the  same 
registered  in  each  county  in  which  they  do  business.  Under 
the  revenue  bill  of  1893,  they  must  pay  a  privilege  tax  of  two  and 
one-half  per  cent,  on  gross  premiums.  Furthermore,  each  insur- 
ance agent  must  pay  a  license  tax  of  twenty  dollars  per  annum  in 
counties  of  fifty  thousand  inhabitants  or  over,  and  in  counties  of 
less  than  fifty  thousand  inhabitants,  ten  dollars  per  annum. 
When  all  this  has  been  done,  the  companies  may  feel  reasona- 
bly sure  that  they  are  within  the  bounds  of  the  law,  at  least 
until  our  next  Legislature  shall  have  met  and  woven  another 
skein  of  red  tape  for  them  to  untangle. 
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Is  A  Circuit  Judge  a  Factor  in  the  Trial  of  a 

Jury  Case? 


Chas.  D.  Porter. 


Our  circuit  courts  are  patterned  after  the  Court  of  Conamon 
Pleas  of  England,  where  judges  were  certainly  factors  in  the  trial 
of  all  cases,  and  this  fact  alone  was  sufficient  to  inspire  not  only 
the  lawyers  and  litigants,  but  the  public  with  feelings  of  great 
respect  for  the  court  and  the  law,  which  it  is  to  be  regretted 
does  not  exist  to-day.  It  is  a  sad  truth,  when  we  seriously 
think  of  it,  that  our  circuit  judges  of  to-day  are  more  figure- 
heads than  potent  factors  in  the  trial  of  jury  cases.  This  is  cal- 
culated to  bring  the  courts  in  ill  repute,  and  affects  that  confi- 
dence which  the  public  ought  to  have.  TSot  only  do  that  class 
known  as  corporation  lawyers  feel  this,  bnt  those  in  the  general 
practice  realize  it  very  forcibly ;  the  corporation  lawyer  knows 
it,  or  else  he  would  not  carry  every  case  to  the  Federal  court 
for  justice  when  he  can  get  within  its  jurisdiction.  The  lawyer 
fighting  the  corporation  knows  it,  or  else  he  would  not,  when 
the-Federal  judge  has  said  to  the  jury,  ^^  There  is  neither  law  nor 
i^vidence  to  support  a  verdict,"  immediately  jump  to  his  feet 
and:  take  a  non-suit,  and  lay  his  damages  at  less  than  (2,000, 
when  he  has  formerly  put  it  at  $50,000,  for  the  purpose  of 
taking  it  out  of  the  jurisdiction  of  the  Federal  court  and  placing 
it  in  that  of  the  State  court.  If  the  Federal  judge  is  wrong  in 
his  instructions  to  the  jury,  why  is  it  that  no  appeal  is  ever 
taken?  Why  is  it  that  the  litigant,  in  his  efforts  to  recover 
$50,000,  so  readily  surrenders  what  he  claims  is  justly  due  him, 
and  seeks  another  tribunal,  confessing  that  his  original  allega- 
tion is  erroneous  by  the  sum  of  $48,000,  unless  it  is  that  he  does 
not  regard  the  circuit  judge  as  a  factor  in  the  trial  of  the  cause? 
'  We  find  the  Federal  judge  charging  that  the  jury  are  the  ex- 
clusive judges  of  the  facts,  and  that  the  judge  is  exclusively  so 
of  the  law.  In  the  State  court  we  find  the  judge  charging  the 
jury  that  it  is  the  exclusive  judge  of  the  law  and  the  facts  in  the 
criminal  cases,  and  that  the  judge  is  a  mere  witness,  not  a  factor. 
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It  may  be  that  the  same  judge,  on  the  same  day,  will  instruct 
the  same  jury,  in  civil  cases,  that  he  is  the  sole  judge  of  the 
law,  so  that  we  have  a  judge,  almost  in  the  same  breath,  telling 
*'  twelve  good  and  lawful  men  "  that  he  is  a  mere  figure-head 
when  a  life  is  at  stake,  and  is  to  be  regarded  as  a  factor  when 
property  rights  are  involved.  To  the  jury  it  is  a  distinction 
without  a  difference.  It  is  impossible  for  any  man  or  set  of  men 
to  accept  the  judge  as  a  witness  in  one  case  and  accept  him  as 
a  factor  in  the  other. 

The  cast-iron  rule  that  a  verdict  will  not  be  disturbed  when 
the  circuit  judge  has  charged  correctly,  and  refuses  to  disturb 
the  same,  is  very  often  a  hardship  to  litigants.  The  fact  that  a 
Federal  judge,  a  man  learned  in  the  law  and  of  the  highest  in- 
tegrity, can,  on  his  oath,  determine  that  a  case  is  without  merit 
and  dismiss  the  same,  when  the  same  suitor  for  the  same  cause 
of  action  will  proceed  in  a  State  court  and  recover  a  judgment, 
certainly  supports  the  position  that  a  circuit  judge  is  not  a 
factor  in  the  trial  of  a  Jury  case. 

The  circuit  judges  of  Tennessee  are  men  of  learning  and  in- 
tegrity, and  whenever  a  case  is  to  be  tried  without  the  inter- 
vention of  a  jury,  no  lawyer  for  a  moment  thinks  of  removing 
it  to  the  Federal  court,  clearly  demonstrating  the  fact  that  it  is 
not  for  the  want  of  confidence  in  the  integrity  and  learning  of 
the  circuit  judge.  The  jury  cases  will  be  removed  as  often  as 
the  opportunity  is  presented,  until  the  circuit  judge  shall  assert 
his  right  and  independence  as  such,  and  establish  clearly  to 
lawyers,  litigants,  and  the  public  that  he  is  a  factor  in  the  trial 
of  cases  before  him,  and  is  to  be  respected  a^  such. 

The  circuit  court  judge  should  be  a  potent  factor  in  the  trial 
of  jury  cases  as  well  as  in  the  trial  of  non-jury  cases,  and  he 
should  be  held  responsible  for  every  verdict  upon  which  a  judg- 
ment is  based,  and  greater  weight  ought  not  to  attach  to  a  ver- 
dict which  he  permits  to  stand,  than  is  given  to  a  judgment 
pronounced  by  him  without  the  intervention  of  a  jury. 

I  believe  every  citizen  who  steps  into  the  sacred  temple  of  jus- 
tice should  be  awed  with  the  feeling  of  great  respect  for  the 
court  and  the  law,  but  this  will  never  be  until  the  judge  can  say 
that  the  verdict  must  be  in  accordance  with  the  law  as  laid 
down  in  the  charge  of  the  court.  « 

Digitized  by  VjOOQ IC 


190  Proceedings  of  the 


*  Evolution  of  a  Constitutional  Point. 


J.  £.  Heiskell. 


At  the  meeting  of  the  Tennessee  Bar  Association  at  Memphis^ 
in  1888, 1  read  a  paper,  which  was  published  in  the  proceedings 
of  that  year,  under  the  title  of  "  Retrospective  Decisions." 
Thi«  was  subsequently  revised  and  published  in  the  American 
Laio  Review^  in  the  July-August  number  of  1888.  Afterwards 
Mr.  Reno,  of  Boston,  published  in  the  Review  a  review* of  my 
article,  and  what  I  am  about  to  read  was  prepared  as  a  reply, 
but  it  was  not  published.  The  name  under  which  it  has  been 
announced  would  have  better  fitted  the  original  article. 

I  am  pleased  to  see  that  the  article  on  "  Retrospective  Decis- 
ions "  has  attracted  the  attention  of  one  of  your  contributors, 
and  brought  out  a  reply.  I  am  sorry  that  the  reply  evidences 
so  clearly  that  I  .have  not  expressed  my  thought,  or  made  the 
leading  motive  of  my  article  apparent.  Mr.  Reno  has  no  doubt 
intended  fairly  to  state  in  the  article  in  your  number  of  March- 
April,  1889,  the  question  involved,  but  his  statement  is  subject 
to  the  objection  that  it  is  not  an  accurate  expression  of  the  ex- 
act point.     It  is  stated  thus : 

**  If  a  contract,  when  made,  be  valid  and  enforcible  according 
to  the  latest  decision  of  the  highest  court  of  the  State,  in  view  of 
which  the  contract  was  made,  any  subsequent  decision  of  the 
same  court  lohich  operates  to  invalidate  the  contract^  and  to  render 
it  non-enforcibUy  impairs  the  obligation  of  the  contract,  and  is 
reversible  [reviewable?]  by  the  Federal  Supreme  Court." 

*This  article  was  written  long  before  the  recent  decision  in  the  case  of  the  B*ii' 
timore  and  Ohio  Railroad  Company  v.  Baughy  and  my  first  knowledge  of  that  case 
reached  me  on  Ix)okout  Mountain  too  late  for  any  examination  of  it.  I  hare 
since  made  it  the  subject  of  a  separate  article,  read  at  the  World's  Fair  Congpe^" 
of  Jurisprudence  and  Law  Reform,  in  which  I  have,  in  a  very  concise  paper,  en- 
deavored to  fathom,  theoretically,  the  depths  of  the  question.     J.  B.  Hei9KELL. 
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This  statement  of  the  question  assumes,  as  far  as  it  is  possi* 
ble  to  do  in  stating  it,  the  elements  of  prejudice  to  an  impartial 
consideration  of  it.  It  assumes  that  a  reversal  of  a  decision 
operates  to  invalidate  a  contract,  and  renders  it  non-enforcible. 
To  speak  with  precision,  a  decision  holding  a  contract  void  is 
not  the  cause  of  its  invalidity,  but  merely  the  judicial  ascertain- 
ment of  it.  It  is  not  what  renders  it  non-enforcible.  It  is  the 
mere  announcement  of  a  result  of  something  in  the  contract  it- 
self, or  the  mode  of  its  making,  or  the  authority  to  make  it, 
which  something  operated  to  invalidate  and  render  it  non-enforci- 
ble. We  must  distinguish  between  the  cause  of  a  thing  and  the 
declaration  of  its  existence.  To  say  that  the  law  of  optica  ren- 
ders the  vibrations  of  luminiferous  ether  operative  to  cause  the 
phenomena  of  light,  would  be  to  confuse  cause  with  declara- 
tion of  theory.  The  error  of  this  statement  goes  to  the  root  of 
the  whole  matter.  That  which  operates  to  invalidate  a  contract^ 
makes  something  void  which  was  once  valid.  It  must  therefore 
be  vicious  by  the  very  statement.  It  will  be  seen  at  once  that 
this  statement  puts  upon  the  matter  of  decision  a  false  simili- 
tude to  a  legislative  act.  A  law  impairing  the  obligation  of  a 
contract,  is  one  which  finds  a  contract  in  existence  and  valid^  and 
operates  to  invalidate  it  or  render  it  non-enforcible,  or  materi- 
ally less  readily  enforcible.  A  decision  that  there  was  never 
any  valid  contract  to  enforce,  stands  on  a  footing  as  different  as 
we  can  well  conceive.  One  operates  to  invalidate  what  was 
valid  before;  the  other  declares,  as  a  pre-existing  fact,  the  in- 
validity of  a  contract  which  was  never  binding. 

It  is,  therefore,  not  hypercriticiam  to  object  to  this  statement 
of  the  question,  which  it  is  fair  to  modify  thus : 

If  a  contract,  when  made,  be  valid  and  enforcible  according 
to  the  decisions  of  the  highest  court  of  the  State  in  which  the 
contract  was  made,  does  a  subsequent  decision  of  the  same  court, 
holding  the  contract  to  be  void,  impair  the  obligation  of  the 
contract,  and  is  it  reviewable  in  the  Federal  Supreme  Court? 

It  would,  perhaps,  not  be  unfair  to  add  to  this  statement  the 
words,  "  without  regard  to  whether  the  first  or  last  decision  is 
right,"  for  this  is  clearly  the  question  as  stated  by  Chief  Jus- 
tice Waite  in  Douglas  Co,  v.  Pike^  101  U.  S.,  677.  Thus,  as  is 
said  in  the  article  on  retrospective  decis^ions,  page  531,  making 
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the  question  not  whether  the  decision  represents  the  law  of  the 
State  aright,  but  whether  the  law  of  the  State  ought  to  be  exe- 
cuted, when  the  judiciary  act  declares  that  it  shall  be  the  rule 
of  decision. 

On  the  suggestion  that  I  seem  to  agree  with  the  general  re- 
sult reached  by  the  Supreme  Court,  that  the  non-resident  bond- 
holder is  entitled  to  recover  under  "  such  circumstances,"  my 
article  must  have  shot  wide  of  my  mark  to  make  such  an  im- 
pression. But  this  general  accord  is  supposed  to  be  affected  by 
a  specific  and  partial  dissent.  Here  again  the  article  must  have 
been  unhappily  expressed.  The  general  tenor  and  spirit  of  my 
thought  was  that  it  was  purely  a  question  in  every  case,  what 
is  the  lex  loci  contractus?  The  general  law  and  the  judiciary  act 
concur  to  make  this  the  true  rule  of  decision,  but  the  Supreme 
Court  of  the  United  States,  make  a  question  controlling  which  is 
entirely  different  from  this,  that  is.  What  was  held  to  be  law  by  a 
particular  tribunal  on  or  before  a  particular  day  ?  What  is  law 
is  one  thing ;  what  may  be  held  to  be  so,  may  be  very  different. 
While  the  holding  of  a  court  is  high  evidence  of  what  the  law 
is,  some  decisions  are  self-evidently  wrong;  many  are  of  ques- 
tionable authority  from  the  day  of  their  birth,  and  others  are 
subsequently  declared,  with  more  or  less  candor  or  evasion  and 
shuffling,  by  the  courts  that  made  them,  not  to  be  law.  It  is 
true,  and  that  may  justify  the  misconception  of  the  writer  of 
the  article  on  impairment  of  contracts  by  decision,  that  the  art- 
icle which  he  reviews  lays  much  stress  on  local  bias  as  a  reason 
for  change  of  decision,  but  a  careful  reading  of  that  article,  it 
seems  to  me,  will  clearly  show  its  drift  to  be  that  the  true  ques- 
tion is  whether  there  is  error  in  the  later  State  decision,  and  the 
cause  of  the  error — ^the  bias  ;  or,  the  suggestion  might  have  been 
ignorance — was  merely  incidental  to  the  error  itself.  The  drift 
was  that  if  the  court  could  say  :  "You  have  so  held,  and,  without 
imputing  any  error  in  the  change  of  holding,  we  will  follow 
your  first  holding  by  an  arbitrary  rule,"  then  there  was  nothing 
to  give  the  court  *'  pause,"  in  considering  the  result.  But  if, 
in  every  case,  the  court  was  bound  to  say,  "This  last  decision  is 
wrong,  and  we  can  see  the  motive  which  misled  you,"  then  such 
case  would  be  considered  under  the  sanction  of  judicial  courtesy 
and  fairness,  and  so  be  made  to  stand,  not  upon  what  somebody 

Digitized  by  VjOOQ IC 


Bar  Assooiation  of  Tbnnbssee.  19S 

has  said  was  law,  bat  upon  what  the  law  really  was  and  is. 
Probably  the  incidenty  the  bias,  the  cause  of  reversing  a  right 
decision  to  make  a  wrong  one,  was  magnified  and  the  result — 
that  the  later  decision  was  wrong — simply  assumed ;  but  it  still 
was  the  leading  idea,  that  the  later  decision  was  wrong.  My  as- 
sumed cause  of  error,  which  was  merely  a  step  toward  the  re- 
sult, has  been  magnified  so  as  to  throw  the  result  itself  into  a 
shadow  of  obscurity.  The  process  is  complete  omitting  the 
motive  to  error.  It  is  the  error,  not  the  motive,  which  is  the 
gist  of  the  matter. 

The  true  principle  is  that  the  Supreme  Court  of  the  United 
States  is  bound  by  law  to  decide  according  to  the  lex  loci  eon^ 
trcuitusy  and  by  the  statute  creating  the  court,  to  decide  accord- 
ing to  the  law  of  the  Statp  where  the  contract  was  made.  Of 
that  law,  the  decisions  of  the  highest  court  are  the  best  evi- 
dence, but  when  they  are  in  conflict,  when  rights  are  acquired 
under  decisions  clearly  right,  and  sought  to  be  defeated  by  de- 
cisions clearly  wrong,  the  court  should  so  declare;  and  when 
probable  wrong  is  satisfactorily  accounted  for  by  some  motive 
attributable  to  the  court,  it  will  only  be  rendered  more  credible 
and  probable. 

The  evidence  what  the  law  is  must  be  weighed  by  the  court 
which  has  jurisdiction  to  review,  and  be  decided  just  as  a  like 
question  of  law,  arising  upon  a  transaction  in  France  or  En- 
gland. But  that  a  court  may,  under  any  circumstances,  say 
that  they  will  not  decide  according  to  the  lex  lociy  is  what  that 
article  was  not  intended  to  concede.  It  is  true  the  correctness 
of  the  result  in  the  several  cases  criticised  was  not  called  in 
question  or  discussed.  It  was  immaterial  to  the  purpose  of  the 
article  whether  a  just  or  proper  result  was  reached  in  each  or 
either  case.  The  fault  found  was  with  the  principle  announced, 
not  with  the  judgment  arrived  at. 

Instead,  therefore,  of  the  article  conceding  that  the  validity 
of  contracts  could  depend  upon  "such  circumstances,"  the  con- 
tention of  that  article  was  that  "such  circumstances"  did  not 
properly  control  the  result,  had  nothing  to  do  with  it  except  in 
so  far  as  the  contradictory  decisions  justified  the  reviewing 
court  in  the  belief  that  the  later  decision  did  not  truly  present 
the  law  of  the  State,  but  the  former  ones  did.     "Such  circum- 
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stancea"  might  allow  the  coart  to  say  the  former  decision  was 
law  and  the  later  is  made  under  some  motive  which  has  mislri 
the  court,  and  that  decision  is  not  law;  but  they  conld  not  prop- 
erly allow  it  to  say  that  the  first  decision  was  wrong  and  was 
not  law,  but  it  conferred  rights  that  the  law  did  not  confer,  a*Ju 
created  obligations  and  duties  which  the  void  contract  did  Lct 
impose. 

To  make  the  point  clear,  if  in  the  Gelpkecase  the  deciflionsoi 
the  State  of  Iowa  holding  that  by  the  Constitution  of  Iowa,  tie 
bonds  of  a  city  were  valid  obligations,  truly  represented  the 
law  of  Iowa,  then  the  bonds  of  the  city  of  Dubuque  were  valii 
obligations,  and  the  decision  of  the  State  court  that  the  power 
did  not  exist  was  an  erroneous  decision,  and  the  Supreme  Coart 
or  any  other  court  of  the  United  States  in  which  a  case  involving 
the  question  was  to  be  decided,  had  the  right  to  say  so.  Trne, 
they  are  bound  by  precedent  and  principle  to  follow  the.  State 
courts  in  a  matter  of  settled  law,  but  they  would  not  be  bonnd 
to  follow  a  decision  plainly  absurd  and  untenable,  or  one  evi- 
dently corrupt,  or  one  made  in  gross  ignorance,  or  one  made 
under  influence  of  local  prejudice,  or  for  any  cause  clearly 
wrong.  And  where  there  have  been  decisions  both  ways,  the 
court  whinh  was  set  up  on  account  of  the  possibility  of  local  in- 
fluence, to  decide  cases  between  citizens  of  a  State  and  non-citi- 
zens,  must,  of  necessity,  have  the  power  to  decide  contrary  to 
the  court  which  is  subject  to  the  objection.  Of  necessity,  if  ther 
have  the  jurisdiction  to  counteract  local  prejudice,  they  most 
have  the  power  to  disregard  and  correct  the  decisions  which  re- 
sult from  it. 

In  the  Dubuque  case,  if  the  first  decision  of  the  Iowa  coart 
was  right,  the  Supreme  Court  of  the  United  States  ought  to 
have  so  held.  If  it  was  wrong,  and  if,  according  to  the  Consti- 
tution of  Iowa,  the  Legislature  did  not  have  the  power  to  aa- 
thorize  the  issue  of  those  bonds,  then  the  error  of  the  State 
court,  which  wrongly  held  that  the  power  existed,  did  not 
operate  to  confer  that  power,  or  to  validate  bonds  which  the 
city  had  no  power  to  impose  upon  her  people.  If  the  first  de- 
cision was  wrong,  the  Supreme  Court  of  the  United  States  had 
no  right  to  say  that  a  right  accrued  to  the  bondholder  in  virtne 
of  the  blunder  of  the  State  court,  and  that  she  would,  in  conse- 
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quence,  give  him  a  judgment  to  which  the  law  of  Iowa  did  not 
entitle  him.  The  Supreme  Court  of  the  United  States  must 
find  and  enforce  the  law  of  Iowa,  not  adjudge  rights  on  what, 
right  or  wrong,  somebody  has  said  to  be  the  law.  Private  per- 
sons, not  parties  to  a  litigation,  are  not  estopped  by  judicial  de- 
cisions, nor  are  municipalities;  and  a  party  not  estopped  cannot 
have  that  enforced  against  him  as  law  which  is  not  law. 

Whenever  the  Federal  courts  have  the  right  to  review  the 
State  courts,  they  must  have  the  power  to  ascertain  what  the 
law  of  the  State  is.     The  highest  evidence  of  the  law  is  the 
authoritative  declaration  of  the  highest  court;  but  it  is  the  law 
at  last  they  are  to  declare  and  not  the  evidence.     Therefore,  on 
some  questions  they  may  properly  refuse  to  follow  State  decis- 
ions.    Mr.  Justice  Miller's  dissenting  view  in  the  Gelpke  case 
is  in  substantial  accord  with  this.     The   State  courts   have  a 
right  generally  to  decide  as  a  finality  upon  their  own  local  law, 
but  no  one  will  deny  that  if  in  a  matter  reviewable  in  the  Su- 
preme Court  of  the  United  States,  they  decide  for  the  first  time 
a  question  of  statute  or  local  law,  the  Supreme  Court  case  may 
reverse  as  well  as  review  the  decision,  and  would  fail  in  their 
duty  if  they  refused  to  do  so  when  clearly  satisfied  that  there 
was  error.     The  substance,  then,  of  Mr.  Justice  Miller's  objec- 
tion must  be  taken  to  be  that  the  court,  without  aiiy  sufficient 
reason  to  say  that  the  decision  of  the  State  court  was  wrong, 
was  departing  from  its  own  rule;    but  he  would  never  have 
made  the  utterance  in  the  sense  that  every  atrocity  or  absurdity 
of  a  State  court  must  be  regarded  as  conclusive  evidence  what 
the  law  was,  or  that  two  contradictory  decisions  were  to  be 
weighed  solely  by  considering  which  was  most  recent. 

Under  the  head  of  objections  considered,  it  is  said  that,  "Mr. 
Heiskell  urges  that  a  new  decision,  overruling  former  decisions, 
is  not  a  new  law,  but  merely  a  later  and  better  advised  exposi- 
tion of  the  law  as  it  was  all  the  time."  This  is  a  b  c  law,  but 
it  is  urged  that  it  is  insufficient  to  meet  the  exigencies  of  the 
argument,  "for  the  Federal  courts  are  of  a  different  and  inde- 
pendent sovereignty  from  that  of  the  State  courts,  and,  in  the 
absence  of  this  rule  (that  they  will  follow  the  State  decisions), 
would  not  be  obliged  to  follow  the  latest  State  decisions  on  any 
question."     This  is  a  proposition  involving  several  questions. 
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That  the  Federal  courts  are  of  a  different  and  independent  sov- 
ereignty is  not  true  in  substance,  though  formally  the  statement 
is  correct.  The  sovereignties  are  parts  of  one  scheme,  and  the 
two  are  interdependent  rather  than  independent.  But  8iipp<Be 
this  independence  existed.  Suppose  it  was  an  fin^Iish  coan 
called  upon  to  decide  upon  a  New  York  contract,  would  cot 
that  court  be  bound  to  decide  according  to  New  York  law?  aaJ 
how  can  that  pecuWeiT  independence^  resulting  from  the  judiciary 
act,  which  requires  the  United  States  courts  to  make  the  State 
law  the  rule  of  decision,  exonerate  those  courts  from  the  duty 
to  obey  their  constituent  statute,  as  well  as  from  the  duty  to 
execute  the  law  that  the  lex  loci  controls  in  matters  of  con- 
tract? Would  not  the  courts  of  England  follow  the  latest  de- 
cisions  of  New  York  as  to  New  York  law,  unless  controlling: 
and  cogent  reasons  led  them  to  a  different  conclasiou  as  to 
what  the  law  of  that  State  was?  Probably  no  court  would  re- 
gard the  latest  decision  of  a  revolutionary  court  of  a  foreign 
country,  reversing  the  traditions  of  ages,  as  conclusive  of  tie 
previously  existing  lex  lociy  though  every  court  would  lay  dovii 
the  rule  that  they  were  bound  to  regard  the  decisions  of  tie 
court  of  the  country  as  to  what  that  law  was. 

I  admit  that  a  case  may  arise  in  which,  in  deciding  upon  the 
law  of  a  State,  the  Supreme  Court  of  the  United  States  may 
disregard  the  decision  of  the  State  court,  but  I  regard  the  oc- 
casion as  one  in  which  the  reason  for  so  doing  must  be  cogent 
and  extreme.  It  i«  the  fact  that  they  have,  in  this  class  of  cas^s, 
disregarded  such  decisions  without  examination  or  assigning 
any  reason,  and,  upon  a  theory  which  allows  such  disregapi 
without  examination  of  the  question  of  right  or  error,  that 
gave  occasion  to  my  examination  of  their  theory  and  practice. 

The  Supreme  Court  of  the  [Jnited  States  might  find,  as  I 
have  suggested,  a  state  of  facts  which  would  justify  them  in 
holding  that  the  latest  decision  of  the  highest  court  of  France 
did  not  truly  set  forth  the  law  of  that  country.  In  a  case 
arising  out  of  an  English  contract,  it  is  not  impossible  that  they 
might  be  Justified  in  holding  that  the  latest  decision  of  the 
highest  court  of  that  country  on  the  question  involved,  was  Dor 
the  law  of  England  and  of  the  contract,  but  all  will  admit  that 
it  would  require  an  extreme  case  and  the  most  extraordinary 
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state  of  facts  to  justify  such  a  decision.  So,  and  only  so,  my 
view  admits  the  possibility  of  a  case  which  might  justify  the 
same  court  in  deciding  that  the  holding  of  a  State  court  may 
not  truly  present  the  State  law.  But  there  is  a  higher  obliga- 
tion imposed  on  the  Supreme  Court  of  the  United  States  to  fol- 
low the  State  law,  because  the  statute  which  creates  the  court 
requires  them  to  do  it,  and  precisely  the  same  obligation  to  re- 
gard the  decisions  of  the  courts  as  law  until  reversed;  and  just 
the  same  grave  causes  which  would  release  them  from  the  obli- 
gation to  follow  the  latest  holding  of  the  highest  court  of  En- 
gland or  of  France,  would  be  necessary  to  justify  the  disregard 
of  the  decision  of  the  highest  court  of  a  State.  They  have 
adopted  a  rule  which  dispenses  with  this  obligation  in  a  very 
important  class  of  cases.    Sine  illce  lachrymce. 

And  here  it  is  well  to  consider  a  distinction  which  is  some- 
times not  clearly  taken.  The  law  is  said  sometimes  to  enter  into 
a  contract.  Mr.  Reno  quotes  Mr.  Justice  Strong  as  saying ''  par- 
ties have  the  right  to  contract  in  view  of  the  law  as  declared  to 
them  when  their  engagements  are  made."  Now,  as  to  the  in-* 
tent  of  the  parties  to  a  contract,  the  law  is  part  of  the  contract, 
and  it  may  well  be  that  the  law,  as  expounded  at  the  time  of 
the  contract,  may  be  looked  to  as  matter  of  fact,  from  which 
the  intention  of  the  parties  may  be  deduced..  In  matter  of  in- 
tention, the  advice  of  a  friend,  neighbor,  or  counsel,  as  to  the 
meaning  of  words,  or  as  to  the  legal  effect  of  a  contract,  might 
fairly  be  a  ground  for  determining  the  intent  of  the  parties  to  a 
contract.  So  of  the  erroneous  holding  of  a  court,  whether  the 
highest  or  an  inferior  court,  if  it  was  in  some  proper  way  shown 
to  have  controlled  the  act  of  the  parties,  or  to  indicate  what 
they  meant  or  understood  by  their  contract. 

But  when  we  come  to  consider,  not  what  the  parties  thought  or 
intended,  but  what  authority  the  law  gave  under  a  certain  state 
of  facts,  or  whether  a  certain  transaction  was  nugatory,  the  le- 
gitimate value  of  a  mistake  of  law  is  simply  naught.  If  the 
power  of  an  agent  to  contract  or  to  bind  is  in  question,  the  bona 
fides  of  one  or  both  parties  cannot  take  away  from  the  principal 
the  right  to  say,  "  You  have  exceeded  your  powers."  It  affects 
the  moral  status  of  the  agent,  but  not  his  ability  to  do  or  not  to 
do  the  thing  he  has  essayed  to  do. 
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An  erroneous  decision  which  we  can  see  has  been  present  to 
the  mind  of  contracting  parties,  may  fairly  be  looked  to  in  con- 
struing their  contract.  In  other  words,  a  contract  may  be 
construed  in  the  light  of  the  circumstances,  and  a  material 
one  might  be  that  when  the  contract  was  made,  the  courts  held 
certain  words  to  mean  a  certain  thing.  The  natural  inference 
that  such  a  fact  might  have  induced  the  use  of  the  words, 
would  in  no  way  be  weakened  by  the  fact  that  the  court  subse- 
quently held  otherwise.  But  upon  a  law  or  a  constitutional 
provision,  a  decision  made  after  the  passage  of  the  one  or  the 
other  cannot  have  been  before  the  mind  of  the  legislators,  and 
so,  can  afibrd  no  clue  to  their  intention  or  meaning.  We  might 
as  well  look  to  the  later  decision  to  determine  what  the  parties 
meant  by  their  precedent  contract  as  to  imply  an  effect  on  the 
state  of  mind  of  a  Legislature  in  1870  from  a  decision  made  in 
1880.  A  cause  first  operating  in  1880  cannot  have  produced  an 
effect  in  1870. 

The  position  that,  where  conflicting  decisions  exist  the  ques- 
tion is  no  longer  one  of  local  law,  but  one  of  conflict  with  the 
national  constitution,  is  somewhat  shadowy  and  difficult  to 
comprehend.  The  writer  seems  to  be  laboring  to  put  upon  teu- 
able  ground  what  plainly  cannot  be  supported  by  the  reasons 
given  by  the  court,  and  the  effort  only  serves  further  to  illus- 
trate the  futility  of  the  reasoning  of  the  court. 

The  question  originally  is,  whether  the  contract  is  valid  by 
the  local  law.  If  there  is  no  doubt  what  the  local  law  is,  of 
course  it  remains  a  question  of  local  law ;  but  this  proposition 
seems  to  be  that,  if  the  State  court  has  made  conflicting  decis- 
ions on  what  the  local  law  is,  it  becomes  a  question  of  conflict 
with  the  United  States  Constitution,  and  the  United  States 
Court  is  no  longer  bound  to  decide  it  by  the  lex  loci.  If  the  lex 
loci  contractus  is  the  law  of  the  contract,  the  fact  that  the  law  is 
doubtful  cannot  have  the  effect  to  make  the  law  of  some  inde- 
pendent sovereignty  the  law  of  that  contract;  but,  when  the 
doubt  is  cleared  up  as  to  that  local  law,  it  is  the  law  of  the  con- 
tract just  as  it  would  have  been  if  there  had  never  been  a  doubt. 
Possibly  the  proposition  is  still  more  startling  when  that  inde- 
pendent sovereignty  has  no  law  upon  the  subject,  as  is  the  case 
with  the  United  States. 
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Perhaps  what  is  meant  here  is  to  assert  in  advance  that  this 
conflict  gives  the  Federal  courts  jurisdiction;  but  this,  in  its 
general  form,  is  a  proposition  no  lawyer  can  entertain.  The 
Supreme  Court  has  gone  very  far  towards  this  proposition,  but 
their  holdings  still  fall  very  far  short  of  this  result.  No  court 
could  hold  that  mere  conflict  of  decision  in  a  State  court  would 
give  the  Federal  courts  jurisdiction  of  the  point  or  supersede 
the  law  of  the  place  of  the  contract. 

It  is  only  where  the  contract  held  valid  under  one  decision  is 
held  invalid  under  another,  that  the  Supreme  Court  say  the 
contract  is  impaired,  "when  the  decision  is  that  there  is  no  con- 
tract to  impair."  But  Mr.  Reno's  point  would  give  the  court 
the  right  to  intervene  whenever  the  State  court  reversed  itself 
on  any  subject.  He  does  not  refer  us  to  any  clause  of  the  Con- 
stitution for  this  position,  and  perhaps  we  should  profit  little  to 
search  for  it. 

The  most  material  point  in  this  controversy  is  this :  Does  the 
fact  of  a  change  of  decision,  made  after  a  contract  is  made, 
whereby  the  contract,  which  would  have  been  held  valid  under 
the  decisions  existing  when  the  oontract  was  made,  but  which 
is  held  invalid  under  the  later  decisions,  violate  that  provision 
of  the  United  States  Constitution  which  forbids  a  State  to  pass 
any  f aw?  impairing  the  obligation  of  contracts;  and  does  it  (1) 
make  a  Federal  question  to  give  jurisdiction,  and  (2)  justify  the 
court  to  decide  rights  without  reference  to  the  correctness  or 
error  of  the  later  decision  ? 

This  has  already  been  in  some  measure  discussed  in  connec- 
tion with  the  statement  of  the  question,  but  as  it  is  one  of  the 
most  important  questions  that  can  arise  under  the  Constitution 
of  the  United  Slates,  it  would  be  well  to  give  it  a  thorough  con- 
sideration. That,  however,  cannot  be  done  here.  A  mere 
glance  at  the  subject  will  be  all  that  I  shall  attempt.  It  has 
already  been  shown  that  in  theory  and  in  substance  a  decision 
and  a  statute  stand  on  totally  different  footing.  The  one  makes 
a  new  rule  of  conduct;  the  other  ascertains  the  existing  rule. 
One  finds  a  contract  valid,  and  destroys  its  validity  by  enact- 
ment after  the  fact;  the  other  ascertains  and  declares  that  it  was 
never  valid,  and  refuses  to  act  in  aid  of  it,  or  that  it  is  valid, 
and  always  was  so,  and  enforces  it.     One  comes  into  the  temple 
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with  the  destructive  weapon  of  the  iconoclast,  and  destroys  the 
images;  the  other  lifts  the  veil  of  deception  and  error,  and  ex- 
poses the  necromancy  of  priestcraft.  The  moral  effect  may  be 
the  same,  but  a  prohibition  of  the  violent  method  may  surely 
be  so  framed  as  not  to  cover  the  other.  And  the  question  is, 
Did  the  Constitution  makers  so  frame  this  clause  when  they 
said  that '^  no  State  should  pass  any  law,"  and  did  not  say,  ^*no 
judge  shall  correct  any  error;"  when  they  said,  "impairing  the 
obligation  of  contracts,"  and  did  not  say,  "declaring  any  claim 
of  contract  not  to  be  valid,"  and  did  not  forbid  any  judge  to  de- 
clare a  void  contract  to  be  void ;  when  they  used  language  ap- 
propriate to  the  exercise  of  the  law-making  power,  acting  with 
destructive  energy,  and  wholly  inapplicable  to  the  law-interpret- 
ing department,  operating  merely  as  light-bearers  to  show  the 
existing  state  of  things.  It  is  inconceivable  how  any  lawyer, 
viewing  this  question  in  the  light  of  reason  unfettered  by  regard 
for  authority,  under  which  "the  authority  of  a  great  name  or  a 
great  court  has  proved  more  tban^  a  nvatch  for  common  sense, 
and  against  which  few  men  venture  to  think  for  themselves," 
can  hesitate  as  to  his  answer.  To  answer  it  as  it  has  been 
finally,  by  gradual  accretion  of  error,  grown  to  be  answered  by 
the  Supreme  Court,  is  to  ignore  the  intelligence  and  ability  of 
the  framers  of  our  Constitution,  and  to  attribute  to  them  an  in- 
tent wholly  variant  from  what  they  have  expressed. 

This  provision  was  inserted  in  the  Constitution  in  view  of  ex- 
perience, and  that  experience  related  to  the  striking  down  by 
legislation  of  valid  and  obligatory  contracts.  Its  language 
covers  that  evil  and  no  other.  The  Constitution  makers  either 
considered  the  other  possibility  (of  judicial  error),  and  intention- 
ally omitted  to  provide  for  it,  or  they  did  not  have  it  in  mind, 
and  hence  it  became  a  casus  omissus^  and  so  we  cannot  safely 
divine  what  they  would  or  might  have  done  had  it  occurred  to 
them  to  consider  it,  and,  if  we  could,  it  would  not  supply  what 
they  did  not  do.  In  either  view,  as  it  was  the  main  purpose  of 
the  former  article  to  show,  the  present  view  of  the  court  as  to 
the  Constitution  can  only  be  accounted  for  by  a  historical  review 
of  its  genesis,  germination,  mature  growth,  brugeoning,  efBores- 
cence,  and  fruiting,  such  as,  perhaps,  no  baleful  scion  of  the 
law  ever  before  encountered. 
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My  point,  therefore,  is,  that  aa  error  of  a  court,  whatever 
may  be  the  similarity  in  effect  to  a  law  passed,  is,  in  substance 
and  in  legal  contemplation,  totally  different,  and  that  the  con- 
clusion for  which  Mr.  Reno  contends  is  a  legal  heresy,  though 
it  may  have  the  authority  of  the  highest  court  in  the  United 
States,  and  though  that  may  be  the  highest  in  the  world.  That 
it  is  simply  an  eikon,  not  a  reality  of  justice,  though  likely 
through  all  time  to  receive  the  homage  due  to  the  reality.  My 
iconoclasm  is  not  likely  to  break  it,  however  hollow  and  appar- 
ent its  emptiness  may  be,  for  I  fear  that  my  fellows  of  this  body, 
and  of  the  bar  generally  the  world  over,  are  too  much  in  awe 
of  precedent  and  authority  ever  to  attack  with  lethal  weapon 
so  respectable  a  simulacrum. 

The  proposition  "  that  it  will  be  conceded  by  all  that  a  decis- 
ion of  the  highest  State  court  is  a  rule  of  conduct  which  has  the 
force  of  law  within  the  State  until  it  is  reversed,"  is  one  which 
the  article  on  "  Retrospective  Decisions  "  was  intended  especially 
to  controvert:  and  the  question,  why  the  courts  should  not  be 
held  to  the  same  responsibility  as  Legislatures,  is  wholly  irrele- 
vant. If  the  Constitution  holds  the  one  and  not  the  other,  the. 
wherefore  as  to  the  Constitution  is  not  material.  If  the  courts 
of  the  United  States,  without  the  sanction  of  the  Constitution, 
are  asserting  the  right  to  hold  courts  to  a  responsibility  that  the 
Constitution  only  gave  as  to  the  Legislature,  then  the  question 
needs  no  answer. 

As  to  the  protection  of  decisions,  the  theory  advanced  by 
your  contributor  is  one  held  'by  few  lawyers,  and,  if  ever  held 
by  any  court,  ought  to  be  reversed  and  repudiated.  Heims  v. 
LeXy  55  New  York,  421,  is  decided  upon  a  statute  of  New  York 
expressly  adopting  the  rule  as  to  the  effect  of  decisions  standing 
unreversed,  and,  of  course,  is  of  no  authority  as  to  the  common 
law.  What  Andrews  says  i^  his  individual  opinion  of  what 
iDould  be  the  equitable  principle  in  the  absence  of  statute,  and 
hardly  attains  the  dignity  of  a  dictum. 

There  is  much  force  in  the  suggestion  that,  if  parties  cannot 
rely  upon  the  decisions  to  govern  their  contracts,  they  are  with- 
out guidance,  but  the  suggestion  is  much  broader  than  the  state- 
ment. If  parties  marry  under  forms  held  valid  when  the  mar- 
riage was  contracted,  a  reversal  w^ould  bastardize  their  issue, 
14 
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and  impute  to  the  parties  au  oftense.     If  tbej  kill  under  the 
Banctiou  of  an  erroneous  decision,  on  reversal,  their  misguid- 
ance would  be  no  defense.     If  they  buy  property  under  guid- 
ance of   a   decision    afterward    reversed,   the   mistake  is  im- 
puted to  the  buyer  and  not  to  the  law.     Therefore  it  is,  as 
the  writer  himself  suggests,  that  the  "courts  are  so  very  loath 
to  reverse  decisions  which   have  become  rules  of   property." 
Why  should  courts  be   "so  very  loath"  to  disturb  what  tlie 
parties  had  the  right  to  rely  on  to  govern  their  contracts,  & 
"rule  of  conduct  which  had  the  force  of  law,"  until  reversed? 
On  the  theory  of  the  writer,  the  reversal  could  do  no  harm,  for 
it  could  not  operate  on  past  transactions,  and  all  transactions 
coming  before  a  court  are  past  transactions,  and,  if  the  decis- 
ions are  law  quoad  transactions  made  in  view  of  the  decisions 
standing  as  law  at  their  date,  then  the  courts  are  bound  to  so 
decide,  and  to  uphold  the  transactions,  and  could  only  question 
the  propriety  of  the  decision  by  obiter  dictay  which,  not  being 
the  matter  to  be  judicially  determined,  could  not  have  the  force 
of  a  reversal,  and,  so,  could  not  aflEbrd  a  new  rule  of  conduct 
which  would  have  the  force  of  law.     Thus,  we  would  write 
upon  all  errors,  JEsto  perpetua.     But  this  is  a  mere  repetition,  in 
substance,  of  what  is  said  in  the  former  article. 

The  decision  in  Williams  v.  Bruffy  is  on  the  border  line  be- 
tween decision  and  legislation  recognized  and  enforced  in  a 
State  as  a  law  passed  by  competent  authority,  but  it  comes 
within  the  principle  of  the  constitutional  provision.  The  court 
of  the  State,  in  that  case,  did  not  hold  the  original  contract 
void ;  on  the  contrary,  the  decision  assumed  and  admitted  the 
contract  to  have  been  originally  valid.  But  it  was  held  by  the 
State  court  that  the  obligation  of  this  contract  had  been  im- 
paired— indeed,  destroyed— by  a  law  of  the  Confederate  States, 
which  the  State,  by  its  relation  to  the  Confederate  States,  re- 
quired her  courts  to  execute  as  her  law,  and  thus  the  result  was 
fairly  regarded  as  controlled  and  passed  by  the  law-making 
power.  It  was  a  case  in  which  the  contract,  originally  valid, 
was  made  invalid  if  the  law  passed  was  executed.  It  was  not,  in- 
deed, passed  by  the  State  Legislature  directly,  but  the  State  had 
assumed  to  delegate  the  power  to  the  Confederate  States  to  pass 
this  law,  and  the  courts  executed  it  as  obligatory  on  the  State 
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by  virtue  of  her  compact  with  the  Confederate  government. 
So  the  decision  attacked  did  not  treat  the  contracts  in  question 
on  the  principles  on  which  it  stood  when  made,  but  upon  the 
contract  as  affected  by  new  rales  adopted  after  it  was  en- 
tered into  and  by  legislative  act — "  by  a  law  passed."  It  seems, 
therefore,  happily  to  illustrate  the  distinction.  • 

Mr.  Reno  suggests  a  question  as  to  the  effect  of  these  decis- 
ions where  similar  states  of  fact  exist  in  relation  to  private 
contracts,  most,  if  not  all,  of  the  cases  hitherto  litigated  having 
been,  as  he  remarks,  cases  of  municipal  or  corporation  securities. 
Of  course,  the  questions  being  the  same,  the  law  would  apply  to 
the  one  as  well  as  to  the  other,  and  the  rules  which  have  been 
laid  down  would  give  the  same  jurisdiction  and  the  same  result. 
But  the  same  questions  can  but  rarely  arise  in  private  contracts. 
The  questions  in  these  municipal  contract  cases  are  generally 
upon  the  authority  to  make  the  contract,  or  the  authority  to 
make  it  in  the  mode  and  by  the  agencies  through  which  it  has 
been  done.  Similar  questions  could  only  arise  as  to  private 
contracts  where  they  are  made  by  agents,  attorneys,  adminis- 
trators, or  guardians,  or  perhaps  married  women,  or  others  act- 
ing not  in  their  own  right.  As  to  these,  the  law  has  been  so 
long  settled  that  the  probabilities  are  extremely  against  any  ma- 
terial change  of  ruling  affecting  contracts.  So  that  the  ques- 
tion, in  its  practical  application  to  private  contracts,  cannot  be 
expected  often  to  arise. 

But  I  am  advised  of  a  case  in  Arkansas  {Taliafer  v.  Barnetty  47 
Ark.,  359),  in  which  a  question  comes  up  on  a  private  contract 
which  trenches  upon  this  question,  and  the  point  as  to  jurisdic- 
tion of  private  contracts  in  casu  consimili,  and  which  might 
prove  that  the  existence  on  a  private  contract  of  the  question 
discussed  is  not  impossible. 

It  was  held  in  Arkansas  at  one  time  that  a  lien  for  purchase- 
money  of  land  reserved  in  a  deed  did  not  pass  to  the  assignee  of 
the  notes  for  the  purchase-money.  This  has  been  reversed  by 
a  later  decision.  In  the  meantime  a  vendee  of  land  onerated 
with  a  lien  for  unpaid  purchase-money,  has,  after  assignment  of 
the  notes,  sold  the  land.  The  assignee  of  the  original  vendor 
has  sued  to  enforce  his  lien,  and  the  present  holder  insists  that 
he  bought  under  the  holding  that  the  assignment  discharged  the 
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lien.  Does  the  decision  of  the  court  reversing  the  former 
holding  affect  the  obligation  of  his  contract?  According  to  the 
decisions  of  tlie  Supreme  Court  of  the  United  States,  this  pur- 
chaser would  have  the  right  to  hold  his  land  discharged  of  the 
lien.  But  the  vendor  of  the  land  and  his  assignee  are  not  re- 
sponsible for  the  former  orroneous  holding;  they  are  not  par- 
ties to  the  contract  between  the  buyer  of  the  land  and  his  sub- 
vendee,  between  whom  that  decision  no  doubt  operated  a  very 
controlling  consideration  (i.  c:,  thing  considered  or  regarded). 
As  between  them,  therefore,  if  any  controversy  arose,  it 
might  give  rise  to  controlling  questions.  But  whatever  hard- 
ship may  arise  to  the  subpurchaser,  who  has  paid  his  purchase- 
money,  the  first  decision  of  the  court  can  give  him  no  protec- 
tion from  the  later  decision,  or  from  the  enforcement  of  the 
lien,  and  so  the  court  of  Arkansas  has  decided. 
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The  Ann  Arbor  Cases. 


Samuel  Watson. 


There  was  a  strike  of  locomotive  engineers  upon  the  Toledo, 
Ann  Arbor  and  North  Michigan  Railroad.  The  engineers  upon 
eight  connecting  roads  centering  in  Toledo  refused  to  handle 
the  Ann  Arbor  freight,  because  the  latter  company  employed 
engineers  not  members  of  the  brotherhood.  Upon  a  bill  filed 
in  the  United  States  Circuit  Court  by  the  Ann  Arbor  Company 
against  these  eight  railroad  companies,  a  writ  of  mandatory  in- 
junction wets  issued  against  the  defendants,  their  officers,  agents, 
employes  and  servants,  commanding  them  to  receive  from  and 
deliver  to  complainant  interstate  freight.  Four  engineers  on 
one  of  the  defendant  roads  were  brought  before  Judge  Ricks 
for  contempt  of  court.  One  of  them,  who  had  refused  to  handle 
complainant's  freight,  but  continued  in  the  service  of  the  com- 
pany, was  punished  for  violation  of  the  injunction.  The  other 
three,  who  also  refused,  but  at  once  quit  their  employment, 
were  discharged.  The  judge  held  that  to  punish  them  for  con- 
tempt would  amount  to  the  enforcement  of  a  specific  perform- 
ance of  a  contract  for  personal  services,  which  could  not  be 
done.  Upon  an  amended  bill  against  P.  M.  Arthur,  chief  of 
the  brotherhood,  he  was  enjoined  from  issuing  any  order  direct- 
ing the  engineers  to  refuse  to  handle  complainant's  freight. 

Do  the  decisions  in  these  cases  conform  to  well-recognized 
legal  principles,  or  lay  down  new  rules  of  law?  A  suggestion 
of  some  objections  wliich  might  be  urged,  together  with  a  state- 
ment of  the  positions  assumed  by  the  court,  will  answer  this 
question. 

There  was,  Jn  fact,  no  real  controversy  between  the  complain- 
ant and  the  defendants;  their  interests  were  identical,  namely: 
to  maintain  the  continuance  of  the  interstate  traffic,  and  to  com- 
pel the  refractory  engineers  to  handle  complainant's  freight. 
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The  real  coatroversy  was  between  the  complainant  and  de- 
fendants, on  the  one  hand,  and  the  defendant's  employes  on  tbe 
others.  These  employes,  by  their  contract  of  service,  owed  to 
the  defendant  companies  the  duty  to  handle  complainant's 
freight,  and  a  refusal  to  do  so  was  a  violation  of  their  contract. 
But  neither  the  complainant  nor  the  defendant  companies  coald 
have  compelled  them,  by  any  direct  proceedings,  to  perform 
their  contract  obligations.  This  was  sought  to  be  accomplishd 
indirectly,  by  a  bill  aimed  ostensibly  at  the  employers,  but 
really  directed  at  the  employes,  and,  without  making  them  par- 
ties, except  so  far  as  the  general  terms  "  agents  and  employes*' 
used  in  the  writ  of  injunction,  brought  them  within  the  power 
of  the  court.  But  the  use  of  these  general  words  in  the  writ  is 
to  more  eflfectively  reach  the  principal,  who  is  the  defendant  of 
record,  and  to  coerce  him  tlirough  his  agents,  not  to  give  an  in- 
dependent jurisdiction  over  the  agents.  The  latter  are  punished 
for  a  violation  of  the  injunction,  because  their  acts  are  the  acts 
of  the  principal,  done  in  obedience  to  his  commands. 

It  is  generally  supposed  that  corporate  conduct  is  determined 
by  the  action  of  the  corporate  authorities,  the  stockholders,  di- 
rectors, and  officers ;  that  the  employe  is  simply  a  servant,  sub- 
ject to  the  orders  of  the  master  within  the  line  of  his  duty,  and 
that  a  refusal  to  obey  a  proper  order  is  punished  by  a  dismissal 
from  the  service  ;  that  an  attempt  by  the  court  to  compel  bim 
to  obey  the  commands  of  his  master,  is  simply  enforcing  the 
specific  performance  of  a  contract  for  personal  services.  Bat 
Judge  Taft  puts  the  jurisdiction  of  the  court  upon  grounds  other 
than  those  underlying  the  relation  of  master  and  servant.  By 
the  interstate  commerce  act  the  railroad  companies  were  re- 
quired to  receive  and  carry  complainant's  freight.  This  is  a 
duty  imposed  upon  them  as  public  corporations,  which  they  owe 
to  the  public.  It  is  a  duty  which  the  court  has  the  power  to 
enforce  lor  the  benefit  of  the  public,  and' not  for  the  profit  of 
the  particular  companies.  All  the  employes  of  the  companies 
are,  so  far  as  these  duties  to  the  public  are  concerned,  essential 
parts  of  the  corporation.  He  snys  :  "  While  doing  the  work  of 
the  company,  the  employe  is  the  company,  and,  having  notice 
of  a  mandate  from  a  court  of  competent  jurisdiction  as  to  how 
that  work  must  be  done,  ho  must,  in  his  work,  obey  the  man- 
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date.  Especially  is  this  true  with  respect  to  employes  of  com- 
mon carrier  corporations  subject  to  the  interstate  commerce 
law.  They  are  fully  identified  with  their  employer  in  the  dis- 
charge of  its  public  functions." 

The  employes,  therefore,  in  respect  to  public  duties,  are  as 
much  representatives  of  the  corporation  as  its  directors  and  offi- 
cers. In  fact,  in  a  case  like  this,  where  the  action  or  non-action 
of  the  employes  determines  conclusively  the  conduct  of  the  cor- 
poration, they  are  more  thoroughly  its  representatives  than  the 
officers  and  directors.  The  refusal  of  the  engineers  to  handle 
complainant's  freight  was  the  refusal  of  the  corporation,  how- 
ever anxious  and  willing  the  managing  authorities  mayjhave 
been  to  keep  their  company  in  the  path  of  the  law.  The  writ, 
therefore,  reaches  and  binds  the  employe,  not  as  the  agent  or 
servant,  but  as  a  component  part  of  the  corporation.  For  the 
purposes  of  the  writ,  "  the  employe  is  the  company." 

To  what  will  the  further  application  and  development  of  this 
doctrine  lead? 

Although  the  employe  of  the  interstate  carrier  owes  a  duty  to 
the  public,  yet  the  basis  of  that  obligation  is  his  contract  rela- 
tion with  his  employer.  Upon  whatever  theory  of  law  that  duty 
is  enforced  by  the  mandatory  injunction,  the  legal  and  practical 
effect  to  the  employe  is  the  enforcement  of  the  specific  perform- 
ance of  his  contract  of  service.  Now,  a  case  may  arise,  similar 
in  the  form  of  procedure  to  the  Ann  Arbor  cases,  in  w  ich  the 
employe  shall  have  a  legal  and  meritorious  excuse  for  not  doing 
the  particular  act  required  of  him,  and  where,  through  the  mis- 
statement or  non-statement  of  the  facts  in  the  bill,  acquiesced  in 
by  the  defendant,  the  employe  is  powerless  to  make  his  defense. 
The  court,  in  such  a  case,  will  be  compelled  to  find  some  way, 
other  than  the  summary  and  quasi  criminal  process  of  contempt, 
to  give  the  employe  a  chance  to  be  heard  upon  the  record.  In 
that  event,  the  matter  will  appear  in  its  real  light — an  issue  be- 
tween master  and  servant  involving  the  question  of  a  specific 
performance  of  a  contract  for  personal  services.  This  step  being 
taken,  how  long  will  it  be  before  the  court,  rejecting  all  fictions, 
will  sanction  a  direct  suit  between  employer  and  employe  for 
this  purpose,  and  will  enforce  its  decree  for  specific  performance 
by  the  mandatory  injunction  ?     But  this  method  of  procedure 
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ifl  based  upon  the  idea  of  the  continuous  existence  of  the  rela- 
tion of  master  and  servant,  and  could  be  rendered  nugatory  by 
a  dissolution  of  that  relation,  as  was  done  in  the  case  of  the 
three  engineers  who  quit  the  company's  service  upon  refusal  to 
handle  the.  obnoxious  freight.  Will  the  court  ever  go  so  far,  in 
the  way  of  specific  performance,  as  to  enjoin  either  party  from 
terminating  the  contract  of  service? 

Judge  Ricks  says,  in  regard  to  the  conduct  of  the  three  en- 
gineers: "No  special  injury  resulted  from  their  refusal  to 
continue  in  the  company's  service.  No  lives  were  imperiled 
and  no  property  jeopardized  by  their  act."  He  clearly  intimates 
that  if  such  had  been  the  result,  their  abandonment  of  the  serv- 
ice would  have  been  illegal,  and  that  a  court  of  equity  might, 
"  by  restraining  the  employes  from  refraining  to  do  acts  which 
they  have  combined  and  conspired  to  do,"  grant  the  employer 
relief.  "  By  such  modes  of  procedure,"  he  says,  "  courts  of 
equity  are  often  able  to  afford  protection  when  they  could  not  do 
it  by  attempting  to  enforce  specific  performance." 

On  the  motion  for  an  injunction  against  Arthur,  Judge  Taft 
ordered  its  issuance,  on  the  ground  that  Arthur  was  directing 
and  instigating  the  commission  of  acts  in  furtherance  of  an  il- 
legal and  criminal  conspiracy,  to  the  irreparable  injurj'  of  the 
complainant.  He  states  the  legal  distinction  between  a  boyeot 
and  a  strike.  A  combination  of  employes  to  withhold  their 
labor  from  the  employer  in  order  to  redress  their  grievance,  as 
against  him,  and  to  benefit  themselves,  is  a  strike,  and  is  not  il- 
legal. Such  was  the  condition  of  things  on  complainant's  road. 
But  if  the  employes  on  one  of  the  defendant  roads,  having  no 
grievance  against  their  employer,  and  entirely  satisfied  with  the 
terms  of  their  employment,  should  combine  to  threaten  the  em- 
ployer with  abandonment  of  their  services  unless  the  employer 
should  refuse  to  handle  complainant's  freight,  this  would  be  a 
boyeot.  Such  a  combination  would  be  a  conspiracy  to  procure 
and  force  their  employer  to  violate  the  interstate  commerce  act, 
and  therefore  illegal  and  criminal.  The  judge  uses  these  sig- 
nificant words:  '^  It  would  seom  from  the  foregoing  authorities 
that  we  may  enjoin  Arthur  from  directing  the  engineers  to  quit 
work,  for  the  purpose  of  coercing  the  defendant  companies  to 
violate  the  law  and  complainant's  rights.     Though  we  cannot 
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enjoin  the  engineers  from  unlawfully  quitting,  it  does  not  follow 
that  we  may  not  enjoin  Arthur  from  ordering  them  to  do  so. 
An  injunction  in  this  form,  however,  has  not  been  asked,  and 
we  need  not  decide  the  question." 

When  such  an  injunction  shall  be  asked  and  granted,  if  this 
be  the  law,  then  it  must  be  admitted  that  courts  of  equity  will 
have  taken  a  long  stride  towards  the  ultimate  position  of  en- 
joining tl^e  dissolution  of  the  relation  of  master  and  servant  in 
matters  relating  to  the  carrying  of  interstate  freight. 
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State  and  Federal  Courts  Should  Administer 

THE  Same  Law  on  Questions  Affecting 

Private  Rights. 


M.  Savage. 


All  the  people  of  any  sovereign  State  or  nation,  whose  fun- 
damental principle  of  government  is  an  equality  before  the  law, 
should  receive  from  the  judiciary  or  law-dispensing  power  of 
their  State  or  nation  the  same  protection  of  life,  liberty,  and 
property  under  like  circumstances.  It  should  be  meted  out  in 
the  same  way,  and  conditions  or  circumstances  should  not  be 
allowed  to  intervene,  which  would,  in  any  way,  give  to  one  in- 
dividual rights,  privileges,  or  immunities  not  given  to  all  under 
similar  conditions.  The  laws  of  every  sovereign  State  or  na- 
tion are  formed  and  grow  out  of  the  customs,  usages,  and  needs 
of  the  people.  They  are  necessary  rules  adopted  by  society, 
and  have  for  their  object  either  the  redress  of  wrongs  or  the 
protection  of  individuals  in  the  enjoyment  of  rights,  and  should 
be  administered  with  the  same  results  to  all  persons.  They  bring 
about  government;  the  ruler  and  ruled  are  brought  into  being 
by  common  consent  and  for  mutual  good,  with  the  express  un- 
derstanding that  all  rights  shall  be  protected  and  enforced,  and 
all  wrongs  enjoined  and  punished,  in  an  even,  impartial,  and 
single  manner.  In  this  way  they  become  united  and  insepara- 
ble, and,  taken  together,  constitute  the  law-making  power  and 
compose  one  people. 

No  set  or  class  of  people  can  live  happily  and  contented  in 
Any  government  which  fails  to  weigh  all  the  rights  of  every  in- 
dividual alike.  Of  course,  laws  cannot  be  the  same  everywhere, 
not  any  more  than  society  can  be.  In  the  language  of  Judge 
Turley,  "A  few  plain  and  practical  rules  will  do  for  a  wandering 
horde  of  savages,  but  they  must  and  will  be  more  extensively 
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ramified  whea  civilization  has  polished,  and  commerce  and  arts 
afid  agriculture  enriched,  u  nation."  But  whether  the  laws  of 
a.  land  be  "  a  few  plain  and  practical  rules,"  or  a  system  of  laws, 
£t  jurisprudence  commanding  the  respect  and  admiration  of  the 
world,  the  people  whose  lot  has  been  east  w^ithin  the  jurisdiction 
of  the  rules  or  laws,  will  be  happy  and  contented  only  in  pro- 
portion to  the  degree  to  which  the  rules  or  laws  are  uniformly 
applied  and  administered. 

It  matters  not  by  whom,  by  what  system  of  courts,  whether 
by  one  or  two,  that  the  laws  are  administered,  the  degree  of 
-content  is  measured  by  whether  or  not,  as  administered,  they 
are  the  same.    After  all,  this — the  making  and  execution  of  good 
laws — is  the  whole  of  government,  and  every  other  part  of  its 
simple  or  complicated  machinery  revolves  around  this  center 
and  is  intended  to  eflfect  this  end.    In  the  light  of  history,  ours 
is  a  novel  government;    when  the  tests  of  wisdom  and  expe- 
rience, are,  however,  applied,  we  find  it  a  model  government. 
In  its  simplicity,  however,  it  is  hard  for  us — we  who  have  lived 
in   it,  have  been  subjects   of  it,and  who   have  praised  it — to 
always  have  an  accurate  conception  of  it.    We  are  at  times  dis- 
posed to  think  that  we  live  in  two  governments,  and  that  we 
are  the  subjects  of   two  antagonistic  powers,  two  contending 
kings.     But  government  cannot  be  duplex,  in  that  two  depart- 
ments can  exercise  antagonistic  powers  or  functions  and  stand. 
In  the  exercise  of  all  of  its  functions  it  must  act  as  one,  and  while, 
as  every  thing  else,  it  must  have  its  parts,  they  must  easily  fit 
together  and  constitute  a  whole,  free  from  friction,  or  alike 
other  things,  will  wear,  break,  and  dissolve.     The  government 
we  live  in  is  one  perfect  whole,  though  made  up  of  two  charac- 
ters, the  end  of  the  powers  of  the  one  being  the  beginning  of 
the  rights  of  the  other;  and  while  in  a  sense  we  have  two  pow- 
ers, each  independent  of  the  other  and   performing  separate 
and  distinct  functions,  together  they  constitute  a  whole;  and  as 
we  find  them  to-day,  the  States  would  be  little  more  than  half 
equipped  as  governments  without  their  Federal  life,  and  the 
Federal  government  would  be  a  dream,  an  air-castle,  without 
the  States.     To  perpetuate  this  grand  system  of  government, 
to  insure  the  development,  progress,  and  happiness  of  our  peo- 
ple, all  friction  should  be  guarded  against  in  the  creation  and 
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ejaforcement  of  laws,  and  each  power  should  be  made  to  not 
infringe  upon  the  other,  but  each  in  its  own  sphere  to  be  su- 
preme. 

Since  1863,  however,  we  have  been  experiencing  a  conflict  be- 
tween the  judicial  departments  of  the  State  and  Union  which 
betoken  evil,  for  to  a  marked  extent  we  are  trying  to  administer 
antagonistic  laws  within  the  States;  and  sometimes  a  state  of  facts 
which  will  entitle  a  plaintiff  to  obtain  the  redress  sought  in  our 
State  courts,  will  at  others,  perhaps  the  same  day,  in  the  same 
State,  be  declared  insufficient  upon  which  to  maintain  and  sup- 
port a  claim  in  our  Federal  courts,  and  vice  versa.  This  conflict 
is  due  to  the  fact  that  our  Federal  courts  have  departed  from 
a  long  line  of  decisions,  covering  the  first  eighty  years  of  our 
national  existence,  when  the  construction  of  all  statutes  of  States, 
their  constitutions  and  their  common  law,  as  laid  down  by  the 
supreme  courts  of  the  States,  were  accepted  by  the  Federal 
courts  as  the  laws  of  State,  and  were  applied  as  so  construed 
and  laid  down  on  all  questions  affecting  public  concern  or  pri- 
vate rights  where  such  laws,  as  thus  construed,  were  no"  infrac- 
tion of  the  laws  or  Constitution  of  the  United  States."  And 
this  should  be  the  boundary  between  the  two  courts,  to  avoid 
all  dangerous  conflicts,  and  to  insure  to  all  the  people  like  pro- 
tection. The  Constitutions  of  the  States,  and  the  legislative 
enactments  of  the  States,  should  be  construed  by  the  judiciary 
of  the  people  who  make  them,  and  their  supreme  courts  should 
be  supreme,  and  their  decisions  should  be  accepted  by  all  other 
courts  as  the  law.  The  laws  of  the  State  where  a  contract  is  made, 
or  where  a  wrong  is  committed,  should  determine  the  rights  or 
liabilities  of  the  persons  contracting  or  doing  the  wrongs. 

Whether  the  cause  of  action  is  founded  upon  contract  or 
tort,  the  rights  of  the  parties  should  be  determined,  whether  by 
our  Federal  or  State  courts,  by  some  settled  and  fixed  rules  o( 
law  governing  all  such  causes  or  transactions  arising  within  the 
jurisdiction  of  the  State  courts.  The  common  law  of  a  State 
is  as  much  the  law  of  that  State  as  if  it  had  been  enacted  by 
the  legislative  branch  of  the  State  and  properly  approved  by  the 
executive.  It  is  a  part  of  the  law  of  the  State,  and  differs  from 
the  legislative  enactments  of  the  State  only  in  that  the  one  is, 
in  so  many  words,  put  into  a  public  declaration  by  the  Legisla- 


Digitized  by  VjOOQ IC 


Bar  Association  of  Tennessee.  213 

ture  of  the  State;  and  intended  to  aftbrd  a  remedy  for  a  particu- 
lar wrong,  or  define  a  particular  right,  while  the  other  is  a  set 
of  principles  and  rules  well  understood  but  in  the  "  breast  of 
judges  and  courts,  who  are  its  expositors,"  and  are  published 
also  from  time  to  time  in  the  decision  of  causes  requiring  in 
their  settlement  the  application  of  these  well- understood  rules, 
adopted  by  the  people  as  their  rules  in  government  and  reme- 
dies for  private  rights.  The  people  of  a  sovereign  State  or  na- 
tion are  their  own  law-makers.  No  power  can  be  higher  than 
this  power,  and  it  is  without  limitation,  except  as  they  have 
limited  it  by  entering  into  alliances  or  compacts  extending  their 
government,  thereby  creating  another  power,  which  to  bring 
into  being  requires  the  surrender,  by  the  first,  to  it  of  certain 
functions.  Within  the  boundaries  of  a  sovereign  State  the  peo- 
ple are  the  rulers,  and  as  to  questions  affecting  their  private 
rights  under  our  theory  of  government,  no  one  should  dispute 
with  them  their  rights  to  make  in  their  own  way,  whether  by 
usages  and  customs,  adoption  or  express  legislative  enactment, 
all  laws  regarded  by  them  as  necessary  to  personal  security  and 
property  rights.  That  power  or  government  which  we  call  the 
Federal  Government  has  no  peculiar  and  distinctive  common 
law.  It  has  no  citizenship  capable  of  inaugurating  customs 
and  usages — its  powers  are  limited.  It  is  incapable  of  having 
a  common  law ;  the  States  alone  can  have  a  common  law ;  and 
the  people  of  each  State  are,  in  this,  their  own  law-makers,  and 
determine  their  own  rules  as  completely  as  families  within  their 
borders  regulate  the  domestic  affairs  of  their  own  households. 
Why  should  our  Federal  courts  be  bound  more  by  the  legisla- 
tive enactments  of  a  State  than  by  the  common  law  affecting 
private  rights  of  the  people  in  the  State?  The  people,  through 
their  chosen  representatives,  declare  the  law  in  both  instances. 
In  the  very  nature  of  society  and  its  workings  in  the  several 
States,  the  common  law  cannot  be  uniform  throughout  the 
States,  not  any  more  than  legislative  enactments  in  the  different 
States  upon  the  same  subject.  If  the  Federal  power  or  gov- 
ornment  has  no  common  law;  if  this  power  or  government  is 
incapable  of  having  a  common  law;  if  the  States  can  have,  and 
have  a  common  law;  can  any  one  give  a  good  reason  why  our 
Federal  courts  should  declare  the  law  of  the  State  to  be  other 
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than  as  previously  aud  repeatedly  declared  by  the  people  them- 
selves, speaking  through  the  chosen  expositors  of  their  laws, 
the  judges  of  the  State  courts? 

The  trouble  mentioned  should  be  remedied  by  congressional 
enactment,  fixing  as  the  settled  laws  of  each  State  all  enact- 
ments of  the  legislative  branch  of  the  State  as  construed  by 
the  ^tate  courts  and  the  judicial  determinings  by  the  State 
courts,  of  all  that  portion  of  the  law  of  the  State  not  embraced 
in  its  public  enactments,  and  if  no  precedent  is  to  be  found  in 
the  States  when  questions  arise  in  the  Federal  courts,  these 
courts  to  adopt  a  uniform  rule,  but  when  the  State  courts  an- 
nounce the  law  on  that  subject  to  be  diflferent  to  the  way  pre- 
viously held  by  the  Federal  courts,  that  thereafter  the  law,  as 
given  by  the  State  courts,  be  followed,  and  this  for  eighty  years 
until,  as  stated,  1863,  was  the  settled  practice. 

There  can  be  no  good  reason  given  why  two  citizens  of  the 
same  state,  altogether  equal,  should,  under  like  circumstances, 
receive  different  judgments  at  the  hands  of  the  courts  of  the 
land,  sitting  in  their  State  "administering  the  law." 

There  can  be  no  good  reason  given  why  the  same  individual, 
in  controversies  with  different  individuals,  growing  out  of  like 
transactions  in  the  same  State,  the  facts  being  the  same  in  each 
controversy,  should  not  obtain  the  same  benefits  and  protec- 
tion from  any  one  of  the  two  systems  of  courts  having  jurisdic- 
tion within  the  State. 

There  can  be  no  good  reason  given  why  the  same  individual, 
in  controversies  with  another  individual,  growing  out  of  like 
transactions  in  the  same  State,  differing  only  in  the  amounts 
involved  or  sued  for,  should  be  forced,  by  the  fact  that  his 
causes  are  pending  in  different  courts,  to  succeed  in  one  and  be 
defeated  in  the  other. 

It  is  a  strange  fact  that  lawyers  frequently,  in  the  investiga- 
tion of  questions  involved  in  causes  which  they  are  about  to 
bring,  or  are  called  upon  to  defend,  consult  two  diff'erent  Hnes 
of  "  authorities  "  on  the  same  subject,  one  o^  which  is  adhered  to 
by  one  system  of  courts  as  the  law  of  the  case  in  a  particular 
State,  and  the  other  followed  and  adhered  to  by  another  system 
of  courts  as  the  law  of  the  case  in  the  same  State,  before  de- 
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termiDing  in  which  court  to  hring  the  case,  or  whether  they 
shall  remove  the  cause  from  one  to  the  other  before  defending. 
To  pursue  the  present  anomalous  condition  of  things  along 
this  line,  the  adherence  to  duty  and  law  means  their  violation, 
and  our  citizens  are  confronted  by  a  state  of  affairs  in  which 
they  are  liable  at  any  and  all  times  to  be  "  damned  if  they  do, 
and  be  damned  if  they  don't."  Both  systems  of  courts  are  nec- 
essary, and  they  can,  in  all  cases  where  they  have  concurrent 
jurisdiction,  run  smoothly  and  together  in  the  administration  of 
one  law,  made  by  the  people  who  are  to  be  governed  by  them, 
just  as  well  and  as  easily  as  if  the  two  systems  were  one  and  the 
same. 
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Uniform  State  Laws. 


L.  B.  McFarland. 


The  request  from  your  President,  accepted  by  me  as  a  com- 
mand, for  a  paper,  suggested  that  it  be  of  not  exceeding  five 
minutes  in  length,  and  reminded  me  of  a  story  told  by  Judge 
Davis,  of  the  Superior  Court  of  New  York,  on  Mr.  Evarts,  at  a 
banquet  of  the  American  Bar  Association,  at  Saratoga,  some 
years  since.  Judge  Davis  said  that  it  was  a  rule  of  his  court 
that  no  attorney  should  speak  longer  than  fite  minutes  on  any 
motion,  and  added  "  that  Mr.  Evarts  had  never  yet  finished  his 
initial  sentence  on  any  motion."  While  I  promise  to  be  brief, 
I  trust  you  will  remember  that  large  intellects,  no  more  than 
large  locomotives,  can  attain  effective  motion  in  short  space, 
and  not  stop  me  in  the  introduction.  If  this  paper,  however, 
should  be  wanting  in  perspicuity  of  statement  or  elaboration  of 
design,  I  pray  you  attribute  this  to  the  statute  of  limitation  im- 
posed by  your  President. 

The  subject  chosen  is  "  Uniform  State  Laws,"  and  the  purpose 
of  this  paper  is  to  suggest  a  method  by  which  this  uniformity 
can  be  attained.  That  uniformity  of  laws  in  the  several  States, 
upon  a  great  many  subjects,  should  obtain,  is  admitted  by  all. 
There  is  no  reason  why,  upon  a  great  number  of  subjects,  there 
should  not  be  entire  statutory  and  judicial  uniformity  of  laws. 
There  are  no  local  reasons  resulting  from  diversity  of  interest, 
or  even  traditional  opinions  or  habits,  why  there  should  be  di- 
versity. Some  of  the  subjects  for  uniformity  are  acknowledg- 
ment of  deeds,  commercial  paper,  including  days  of  grace  and 
form  of  protest,  marriage,  divorce,  descent,  distribution,  wills, 
and  insolvency. 

There  is  no  reason  that  can  be  suggested  why  the  same  role 
and  form  should  not  prevail  in  Maine  as  in  California  in  the  ac- 
knowledgment of  deeds,  or  the  same  statutes  regulating  divorce 
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in  Montana  as  in  Florida.  The  evils  of  the  present  diversity 
on  these  and  many  other  subjects  that  could  be  made  uniform 
are  many  and  serious,  and  are  universally  recognized  and  ad- 
mitted. The  labor  entailed  upon  the  profession  and  the  judici- 
ary in  being  advised  of  the  separate  and  diverse  enactments  and 
decisit)n8  of  the  several  States  on  these  subjects  is  enormous. 
The  uncertainty  to  the  citizen  of  the  laws  themselves  tends  to 
inability  of  obedience,  and  often  serious  and  unnecessary  loss. 
''If,"  as  my  Lord  Coke  says,  *'the  bugle  give  an  uncertain  note, 
how  can  the  soldier  obey  ?  "  "  Certainty,"  he  adds,  "  is  the  prime 
dignity  of  the  law." 

The  report  of  the  committee  of  the  American  Bar  Associa- 
tion, 1891, summarizes  these  evils.     Says  this  admirable  report: 

"The  annoyance  arising  from  variant  and  conflicting  laws 
seems  common  to  all  the  States,  viz. :  Perplexity,  uncertainty, 
confusion,  with  consequent.waste,  a  tendency  to  hinder  freedom 
of  trade,  and  to  occasion  unnecessary  insecurity  in  contracts, 
resulting  in  needless  litigation  and  miscarriage  of  justice.  As 
the  answer  of  Mr.  Colby,  of  Ifew  Hampshire,  tersely  puts  it: 
*The  continuing  diversity  of  the  laws  of  the  various  States  and 
territories  upon  the  subjects  in  question,  causes  constant  and 
gross  waste  of  capital  by  suitors,  and  of  skilled  labor  by  bench 
and  bar;  occasions  long  delays,  which  are  substantial  denials 
of  justice;  facilitates  various  admitted  immoralities,  and  issues 
in  uncertainty  of  law,  which  Burke  aptly  describes  as  "  the  es- 
sence of  tyranny.' " 

But  we  need  not  enlarge  upon  the  existence  of  the  evil  or  the 
necessity  of  correction.  These  have  been  recognized  by  the 
profession,  by  the  statesmen  and  the  publicists  and  by  the 
people  of  the  last  half  century.  The  secular  press  and  the  law 
periodicals  have  been  full  of  the  subject.  The  State  and  Na- 
tional Bar  Associations  have  discussed  the  subject,  and  passed 
resolutions  and  appointed  committees,  and  appealed  to  State 
Legislatures,  and  yet,  substantially,  no  progress  has  been  accom- 
plished. The  remarkable  fact  remains  that  the  profession  and 
the  public  have  been  suffering  for  years  from  evils  that  are  rec- 
ognized and  admitted,  and  against  which  all  desire  remedy,  and 
concede  that  there  is  a  remedy,  and  yet  have  not  applied  it.  So 
great  have  been  these  evils,  that  it  has  been  seriously  debated 
15 
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if  the  Congres3  of  the  United  States  should  not  pass  enactments 
commanding  uniformity  of  laws,  where  possible  under  the  Con- 
stitution. This  is  at  once  impracticable,  because  the  uniformity 
desired  is  in  a  majority  of  subjects  over  which  the  States  have 
exclusive  jurisdiction. 

The  purpose  of  this  paper  is  to  suggest  a  remedy  not  nfew  to 
the  writer,  but  deliberated  upon  and  digested  for  years,  and 
more  than  once  publicly  suggested.  In  watching  these  efforts 
at  uniformity  and  noticing  the  slow  progress  obtained,  it  has 
occurred  that  the  real  secret  of  failure  has  been  in  a  want  of 
singleness  and  uniformity  of  effort,  and  authoritative  power 
and  dignity  in  the  body  proposing  reform.  The  Bar  Associa- 
tion of  Tennessee  passes  upon  the  subject,  and  recommends  the 
enactment  of  certain  legislation  looking  to  uniformity,  but  this 
never  reaches  the  Legislature  of  New  York,  and  is  scarcely 
noticed  even  in  the  Legislature  of  Tennessee.  The  American 
and  the  National  Bar  Associations  appoint  committees  and 
draft  enactments  on  all  these  subjects  which,  if  passed,  would 
secure  this  uniformity,  and  send  these,  with  their  earnest  rec- 
ommendation, to  the  several  Legislatures.  They  are  noticed  by 
a  few,  but  nothing  substantial  is  accomplished.  The  difficulty 
is  that  these  recommendations  are  not  of  sufficiently  repre- 
sentative or  of  authoritative  dignity  to  challenge  and  compel 
consideration.  The  delegates  to  these  bar  associations,  though 
the  associations  are  national  in  their  character,  are  not  accred- 
ited by  the  States  themselves.  The  States  cannot  feel  that  the 
acts  of  these  associations  are  the  acts  of  their  own  delegated 
agents  or  that  their  particular  interests  have  been  represented. 

The  remedy,  then,  is  a  separate  convention  or  congress,  com- 
posed of  delegates  appointed  by  each  State,  to  take  into  con- 
sideration the  enactment  of  laws  by  the  several  States,  which 
will  secure  this  uniformity.  Let  the  American  Bar  Association, 
and,  if  it  will  not  act,  then  the  National  (I  suggest  the  Ameri- 
can first,  because  of  seniority  in  age),  appoint  a  time  and  place, 
and  call  a  convention  or  congress  of  delegates  appointed  by  the 
several  States.  Let  this  couficress  be  composed  of  say  five  dele- 
gates, learned  in  the  law,  from  each  State,  appointed  by  the 
governor,  or  selected  by  the  legislatures.  Let  this  congress 
meet  at  some  central  point — it  might  be  at  the  same  place,  and 

Digitized  by  VjOOQ IC 


Bar  Association  of  Tbnnbssbb.'  219 

upon  the  adjournment  of  the  association  itself,  but  entirely  dis-* 
'tinct  and  separate.  Let  this  congress  pass  upon  the  whole  sub- 
ject of  uniformity  of  laws,  and  formulate  and  recommend  stat- 
utes which  will  secure  the  desired  end,  and  then  each  State's 
delegates  report  back  to  the  State  Legislature,  and  act  as  a 
committee  to  secure  the  necessary  legislation.  The  congress 
should  also  ask  the  Governors  of  the  several  States  to  recom- 
mend, hy  special  message,  the  enactments  proposed. 

The  advantages  of  this  plan,  as  proposed,  may  be  thus  sum- 
marized : 

1.  The  congress  would  be  thoroughly  representative  in  char- 
acter, and  composed,  as  it  would  be,  of  delegates  from  each 
State,  could  better  determine  what  enactment  would  be  suited 
or  acceptable  to  their  States. 

2.  Each  State  would  have  equal  voice  in  the  congress  by  hav- 
ing equal  number  of  delegates. 

8.  The  appointment  by  the  States  themselves  of  these  dele- 
gates would,  to  a  great  extent,  bind  the  States  to  accept  the 
recommendations  of  the  congress. 

4.  The  congress  thus  appointed  and  holding  its  meeting, 
would  be  of  such  character  and  dignity  as  to  challenge  atten- 
tion and  receive  subsequent  action  by  the  several  State  Legisla- 
tures upon  its  recommendations. 

5.  It  would  centralize  and  harmonize  all  the  forces  now  in- 
efficiently moving  to  the  same  end. 

6.  The  delegates,  reporting  the  action  of  the  congress  back 
to  the  several  Legislatures,  would  be  active  and  efficient  work- 
ers in  securing  necessary  legislation. 

7.  It  would  be  inexpensive  to  the  States. 

8.  It  has,  for  precedents,  the  successful  results  of  all  other 
conventions  which  have  harmonized  into  Federal  constitution 
rules  of  conduct  for  many  States. 

This,  in  brief,  is  the  plan  I  propose.  I  know  you  will  recog- 
nize the  importance  and  dignity  of  the  subject.  I  pray  further 
thought  and  consideration  of  this  suggestion  on  your  part. 
Discussion  in  your  body  will  enlarge  treatment  and  further  elu- 
cidate the  plan.  I  leave  to  this  Association  to  take  such  action 
as  may  seem  to  it  wisest  and  best. 
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Judge  Cooper's  Statement  as  to  the  Code 
OF  1858, 


The  following  letters  explain  themselves : 

Nashville,  Tbnn.,  December  11, 1893. 
Judge  W.  F.  Cooper^  New  York  City  : 

My  Dear  Sir — At  the  last  meeting  of  the  Bar  Association  of 
Tennessee,  Mr.  J.  H.  Malone,  of  Memphis,  in  a  paper  prepared 
and  read  by  him  on  the  "  Revision  of  our  Laws,  both  Constitu- 
tional and.  Statutory,"  gave  a  short  history  of  the  origin  and 
preparation  of  the  Code  of  1858.  Gen.  J.  B.  Heiskell  was 
present,  and,  during  the  discussion  of  the  report,  made  a  state- 
ment of  the  facts  as  he  remembered  them.  I  inclose  you  a 
copy  of  his  remarks. 

The  history  of  the  Code  is  of  interest  to  every  lawyer  in  Ten- 
nessee, and  I  have  deemed  it  of  sufficient  importance  to  ask  you 
to  write  me  an  account  of  its  preparation.  I  desire  to  embrace 
your  letter  in  the  forthcoming  report  of  the  proceedings  of  the 
Bar  Association. 

An  account  of  the  matter  written  by  you  will  be  of  great 
historical  value,  and  appreciated  by  the  members  of  the  Bar 
Association  and  the  lawyers  generally.  With  best  wishes,  I 
am,  Sincerely  your  friend, 

J.  C.  Bradford. 

New  York,  December  17, 1893. 
J.  C.  Bradford^  Esq,^  Nashville^  Tenn.: 

My  Dear  Bradford — Our  friend  Heiskell  properly  character- 
izes his  brief  statement  in  relation  to  the  *'  making  of  the  Code" 
as  "  not  perfectly  accurate."  He  would  have  done  well  to  have 
refreshed  his  recollection  after  the  lapse  of  over  a  third  of  a 
century.  I  have  done  this  by  rereading  the  report  of  Mr. 
Meigs  and  my  own  report  to  the  Legislature  of  1857-8,  with 
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^which  each  of  us  submitted  the  result  of  our  respective  labors 
to  that  body,  both  of  which  reports  were  printed,  and  ar^  now 
before  me.     I  think  you  will  find  these  reports  in  one  of  the 
bound  volumes  of  pamphlets  given  by  me,  with  my  law  books, 
to    the  Vanderbilt  Law   Library.      They   were  in   the   State 
Xiibrary,  and  are  probably  there  yet  in  some  out  of  the  way 
corner,  together  with  a  daguerreotype  of  the  revisers  and  legis. 
lative  subcommittee  when  engaged  in  their  joint  work,  and  as 
they  appeared  in  the  "  days  that  are  no  more."     I  have  also  be- 
fore me  a  copy  of  the  printed  Code,  in  which  at  the  time,  and 
from  the  original  manuscript  adopted,  I  noted   in  pencil   the 
statutes  cited  by  the  revisers  at  the  end  of  each  section  of  the 
Code  as  the  authority  for  the  section,  as  well  as  the  decision  of 
the  Supreme  Court,  or  other  authority  referred  to,  for  any  sug- 
gested addition  actually  adopted.     It  was  with  the  aid  of  these 
notations  that  Thompson  &  Steger  subsequently  made  their  re- 
visal.     I  also,  at  the  same  time,  carefully  noted  the  work  of  each 
of  the  revisers  in  the  adopted  work,  and  the  sections  added  or 
suggested  by  each  of  the  committee.     It  is  easy  for  me,  there- 
fore, to  assign  to  each  man  the  work  to  his  credit  or  discredit, 
as  the  case  may  be. 

The  reports  of  the  revisers  show  the  reason  why  they  did  not 
themselves  do  the  work  which  was  afterwards  done  by  them 
and  the  subcommittee.  Boon  after  the  revisers  were  appointed, 
they  held  a  consultation,  and  agreed  upon  a  general  division  of 
the  law  into  four  parts — public  rights,  private  rights,  the  redress 
of  civil  injuries,  and  crimes — and  Mr.  Meigs  was  allowed  to  se- 
lect the  first  two  as  his  particular  portion  of  the  joint  work. 
But  they  differed  as  to  the  plan  for  the  arrangement  of  the  de- 
tails. Mr.  Meigs  was  in  favor  of  an  alphabetical  order  of  ar- 
rangement, and  continued  of  that  opinion  to  the  last,  as  he 
states  in  his  printed  report  to  the  Legislature.  I  was  for  an 
analytical  arrangement.  I  had  at  that  time  in  my  library  the 
Civil  Codes  of  Louisiana,  the  Code  Napoleon,  and  Sergeant 
Stephens'  admirable  analysis  of  the  laws  of  England.  I  pro- 
cured from  the  State  Library  the  Revised  Statutes  of  New 
York,  the  Code  of  Iowa,  the  Code  of  Alabama,  and  the  Code 
or  Revisal  of  Mississippi.  I  also  obtained,  through  a  member 
of  the  New  York  Legislature,  who  was  a  classmate  of  mine  at 
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Yale  College,  the  reports  of  their  legislative  committee  on  the 
codiftcation  of  their  State  laws.  With  these  books  before  me, 
I  commenced  my  labors  by  making  a  complete  analytical  ar- 
rangement of  the  entire  Code.  I  worked  on  this  plan,  printing 
it  in  my  report  to  the  Legislature,  and  that  body  adopted  the 
arrangement  in  its  entirety.  Having  this  plan  before  me,  when 
I  read  a  statute  I  knew  exactly  where  to  place  it,  and  the  real 
work  was  in  arranging  the  material  in  a  natural  order,  bo  that 
the  sections  consecutively  would  read  like  a  treatise  on  the  par- 
ticular subject-matter.  The  result  was  that  any  hiatus  in  the 
statute  law  would  show  itself,  and  I  could  call  attention  to  the 
fact,  as  I  always  did,  and  suggest  that  it  be  filled  by  a  principle 
of  the  common  law,  as  settled  by  the  decisions  of  our  Supreme 
Court,  or  by  a  statute  copied  from  another  Code.  But  the  oc- 
casion for  this  course  did  not  often  occur,  and  I  was  able  to  say, 
as  I  did  in  my  report  to  the  Legislature :  "  In  systematizing 
diflferent  parts  of  the  Code,  I  have  often  had  occasion  to  remark 
how  completely  and  thoroughly  every  detail  has,  in  the  course 
of  time,  been  provided  for,  and  every  exigency  forestalled.  In 
far  the  greater  portion  of  the  work  the  labor  has  been  simply 
that  of  systematic  combination,  gathering  from  numerous  acts, 
frequently  at  long  intervals,  and  throwing  the  material  into 
regular  order." 

I  came  to  the  Legislature  with  a  complete  Code  analytically 
arranged.  Mr.  Meigs  had  in  manuscript  the  greater  part,  if  not 
all,  of  the  statutes,  but  he  came  to  the  Legislature  with  only 
the  first  two  parts  of  the  Code,  which  he  considered  as  his  spe- 
cial portion  of  the  work,  the  material  being  arranged  in  the 
alphabetical  order  set  out  in  his  report.  The  Legislature,  after 
consideration,  adopted  my  plan,  and  appointed  a  joint  com- 
mittee of  both  Houses  to  use  the  material  of  the  revisers  in 
making  a  Code  in  accordance  with  that  plan.  The  committee 
very  properly  agreed  to  receive  and  use,  when  possible,  the  ma- 
terial of  Mr.  Meigs  in, the  first  two  parts  of  the  Code,  and  my 
material  in  parts  three  and'four.  The  committee  itself,  being 
too  large  to  act  efficiently  in  one  body,  appointed  J.  B.  Heie- 
kell,  M.  Bullock,  and  S.  T.  Bicknell  a  subcommittee  to  do  the 
work  with  the  revisers.  Heiskell  was  chairman  of  the  commit- 
tee, and  was,  by  long  odds,  the  most  active  member.     He  was 
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young,  ambitious,  industrious,  and  clear-headed.  He  had  im- 
plicit confidence  in  Mr.  Meigs  from  the  start,  and  he  and  I  soon 
became  warm  friends.  Major  Bullock  was  an  old  lawyer  of  high 
character  from  Jackson,  Tenn.,  who  had  the  highest  opinion  of 
Mr.  Meigs,  and  was  friendly  with  me  all  the  time.  Bicknell 
was  a  young  member  of  the  Legislature  from  East  Tennessee, 
a  relative  or  connection  of  Heiskeli,  whose  lead  he  always  fol- 
lowed. 

The  committee  and  revisers  did  meet  together  nearly  every 
night,  and  worked  in  complete  harmony,  without  the  slightest 
hitch  or  quarrel,  from  beginning  to  end.  The  magnitude  of  the 
work  done,  and  the  rapidity  of  its  execution,  would  demonstrate 
the  fact,  even  if  the  subsequent  life-long  friendship  of  the  indi- 
viduals did  not  show  it.  The  course  was  blocked  out  by  the 
joint  committee  in  advance,  and  was  followed.  Beginning  with 
Part  1,  Title  1,  Chapter  1,  Mr.  Meigs'  material  was  called  for, 
produced,  and,  if  complete  and  satisfactorily  arranged  in  view 
of  the  analytical  plan,  adopted.  If  found  defective,  my  mate- 
rial was  taken,  in  whole  or  in  part,  as  the  case  might  be.  At 
first,  owing  to  the  fact  that  Mr.  Meigs  had  not  prepared  his 
material  to  meet  the  plan,  and  my  material  did  exactly  meet  it, 
much  of  my  work  was  preferred.  But,  after  a  time,  Mr.  Meigs 
himself  recast  his  material  with  the  plan  before  him,  and  his 
work  was  promptly  adopted.  So,  when  my  special  parts  of  the 
Code  were  reached,  my  material  was  generally  taken  ;  but  Mr. 
Meigs'  work  was  occasionally  preferred.  Every  section  of  the 
Code  was  carefully  read  in  the  presence  of  the  committee  and 
the  revisers,  and  agreed  to,  usually  unanimously,  often  after  the 
separate  material  of  the  revisers  had  been  compared.  My  an- 
notated Code  shows  exactly  what  sections  were  the  work  of 
each  reviser,  and  what  sections  belong  to  each  member  of  the 
committee.  The  great  bulk  of  the  work  belongs  to  the  revisers, 
less  than  a  hundred  sections  in  the  whole  Code  being  actually 
suggested  or  written  by  the  members  of  the  committee.  Ileis- 
kell  is  in  error  if  he  means  to  be  understood  as  saying  that  the 
Code  was  re-written  at  these  meetings.  The  time  between 
seven  and  ten  o'clock  at  night  would  necessarily  be  consumed 
by  reading  the  material  of  the  revisers  and  discussing  the  de-« 
tails.     All  that  was  actually  done  was  to  agree  upon  the  mate- 
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rial,  which  was  then  turned  over  to  our  clerk,  Col.  H.  L.  Clai- 
borne, to  be  copied.  The  whole  Code  was  read  three  times, "  by 
large  sections,"  as  Heiskell  well  says,  in  each  House,  and  passed 
into  a  law. 

As  I  have  already  suggested,  I  have  a  note  of  every  section 
of  the  Code  for  which  the  revisers  are  not  primarily  responsible. 
The  truth  is,  Major  Bullock  is  only  responsible  for  Section  1516, 
and  strenuously  resisted  the  adoption  of  Section  1804  abolishing 
private  seals.  He  insisted  that  it  was  too  violent  an  innovation 
on  a  great  principle  of  the  common  law.  Bicknell  took  no 
active  part  in  the  work,  merely  following  HeiskelTs  lead  on  all 
occasions.  The  only  time  he  was  stirred  up  was  when  the  laws 
of  bastardy  were  under  consideration.  I  remember  that  we  had 
a  good  deal  of  fun  over  the  fact,  and  the  revisers  and  Major 
Bullock  promptly  conceded  that  his  East  Tennessee  constituents 
and  Heiskell's  were  specially  interested  in  the  subject,  and  were 
entitled  to  be  heard  through  their  representatives.  I  think  we 
made  some  modification  of  the  law  to  meet  their  wishes,  and  I 
find  that  my  pencil  notes  give  Sections  1623  and  1624  under 
that  head  to  Heiskell,  the  last  of  which  was  repealed  at  the  next 
session  of  the  Legislature.  So,  I  may  say  in  this  connection, 
that  I  give  the  last  clause  of  Section  3213  to  Heiskell,  and  this 
clause  was  repealed  by  the  next  Legislature.  But  Heiskell  un- 
doubtedly did  good  service  in  preparing  the  Code  and  putting 
it  through  the  General  Assembly,  It  was  his  energy,  industry, 
and  zeal  that  kept  us  all  at  work.  I  find  that  the  first  section 
I  give  him  is  946,  and  the  last  5282,  with  occasional  foot-prints 
between.  Major  Bullock,  on  account  of  his  age,  was  dubbed 
the  Father  of  the  Code,  and  the  title  stuck  to  him.  But  Heis- 
kell, like  the  famous  Mr.  H.,  *'the  only  begetter"  of  Shake- 
speare's sonnets,  may  in  the  same  sense  be  styled  the  "  only  be- 
getter" of  the  Code.     He  sav^  to  its  birth  certain. 

At  first  there  was  an  impression  among  the  members  of  the 
Legislature  that  I  had  not  adhered  closely  to  the  wording  of  the 
existing  statutes,  and  had  made  many  changes  and  additions  in 
my  revisal,  and  this  impression  has  come  back  to  Heiskell  in  his 
old  age.  For  this  reason,  frequent  objections  were  made  by 
members  of  both  Houses  when  the  sections  of  the  revisal  as  read 
struck  them  as  new,  and,  not  being  very  tiimiliar  with  the  laws, 
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much  of  it  appeared  strange  to  them.  But  when  it  was  found, 
as  it  soon  was,  that  both  revisers  had  adhered  rigidly  to  the  ex- 
isting statutes,  Mr.  Meigs  almost  literally,  and  I  in  substance; 
and  when,  njoreover,  some  of  the  sections  most  fiercely  objected 
to  by  particular  members,  were  shown  by  lleiskell  and  Major 
Bullock  to  be  literal  copies,  much  to  the  confusion  of  the  ob- 
jectors and  the  amusement  of  their  fellow-members,  all  discus- 
sion ceased,  and  the  Code  was  merely  read  continuously,  and 
passed  nem.  con.  Truly  yours, 

W.  F.  Cooper. 

Bicknell  was  not  chairman  of  the  committee,  as  your  copy  of 
Heiskell's  remarks  seems  to  imply.  He  was  from  Maryville, 
East  Tennessee,  not  Maryland,  and  moved  to  Columbia  after 
the  war. 
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PROCEEDINGS 


Bar  Association  .of  Tennessee,  • 


AT   THE 


THIRTEENTH   ANNUAL   MEETING, 


Lookout  Mountain,  Chattanooga,  Tenn., 

AUGUST  7,  8,  9,  1894. 


The  Association  was  called  to  order  Tuesday,  August  7,  at 
3  o'clock  P.M.  by  the  President,  W.  A.  Henderson. 

After  some  preliminary  remarks,  the  President  read  the  an- 
nual address.     {See  Apj)evdix,) 

The  Treasurer  made  his  report,  as  follows: 

Amount  reported  to  last  meeting $    690  04 

AdmiHsion  fees  and  dues  coUected  during  the  year  .    .        892  25 

Total $1,582  29 

Disbursements  during  the  year 1 ,  305  35 

Balance  on  hand $    276  94 

Balance  due  Marshall  &  Bruce  for  printing,  etc.  ...  54  36 

Respectfully, 

Claude  WAi.IiERj  TveaxvLrer, 
2 
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were  a  Jarge  number  ot  the  members  wbo  were  delinquent  lu 
their  dues  to  the  Association. 

The  report  was  referred  to  the  Central  Council,  to  be  audited 
and  reported  back  to  the  Association. 

The  Central  Council  recommended  the  following  names  for 
membership  in  the  Association,  all  of  whom  were  elected  to 
membership:  J.  W.  Horton,  R.  T.  Smith,  of  Nashville;  John 

E.  Richardson,  Jesse  Sparks,  Jr.,  C.  A.  Sheafe,  Horace  E. Palmer, 
of  Murfreesboro;  J.  A,  Webb,  of  Memphis;  Leon  Jourolmon, 
Henry  Hudson,  Horace  VauDeventer,  Tully  R.  Coruick,  of 
Knoxville;'W.  C.  Payne,  Thos.  H.  Cooke,  T.  P.  Chamlee,  R. 

F.  Craig,  James  H.  Bible,  Henry  O.  Ewing,  J.  B.  Sizer,  W.  0. 
McClatchey,  Jas.  T.  Saunders,  of  Chattanooga;  Jno.  K.  Shields, 
of  Bean  Station. 

The  next  feature  of  the  programme  was  a  paper  on  "  Strikes,'' 
prepared  by  Lee  Thornton,  Esq.,  of  Memphis.  Mr.  Thornton 
being  necessarily  absent,  his  paper  was  read  to  the  Association 
by  James  H.  Malone,  Esq.     {See  Appendix,) 

It  was  announced  that  a  concert  for  the  entertainment  of  the 
Association  would  be  given  in  the  evening  in  the  parlors  of  the 
Inn.  The  meeting  then  adjourned  to  the  following  morning  at 
10  o'clock. 
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SECOND  DAY. 


Wednesday,  August  8, 1894. 

The  Association  met  pursuant  to  adjournment,  President 
Henderson  in  the  chair. 

The  Central  Council  made  the  following  report  as  to  the 
finances  of  the  Association  : 

7'o  the  Bar  Association  of  Tennessee: 

The  Central  Council  beg  leave  to  report  that  they  have  audited 
the  annual  report  of  the  Treasurer,  and,  on  comparison  of  the 
same  with  books  and  vouchers,  find  it  correct. 

The  amount  of  cash  on  hand  at  date  of  report  was  ■    .    .  $276  94 
The  outstanding  debt  was 54  36 

Balance $222  58 

The  unpaid  back  dues  cannot  be  precisely  stated,  but  approx- 
imates $700,  to  which  the  attention  of  the  Association  is  re- 
spectfully invited.  IIemiy  II.  Inoersoll,  Chairman, 

The  Central  Council,  through  its  chairman,  further  stated  to 
the  Association  that  they  would,  before  the  meeting  adjourned, 
call  the  attention  of  the  members  to  the  question  of  delinquent 
dues,  and  ask  for  some  action  in  regard  thereto. 

The  first  exercise  in  the  regular  programme  of  the  day  was 
a  paper  prepared  and  read  by  J.  W.  Caldwell,  Esq.,  of  Knox- 
ville,  on  "  Constitution  Making  in  Tennessee."     {See  Appendix) 

The  Committee  on  Xew  Constitution  and  Code,  appointed  at 
the  last  meeting  of  the  Association,  then  made  its  report. 
There  were  two  reports,  one  signed  by  J.  C.  Bradford,  Esq.,  of 
Nashville,  Chairman,  and  the  other  by  W.  B.  Swaney,  Esq.,  of 
Chattanooga,  and  Jas.  H.  Malone,  Esq.,  of  Memphis. 

The  minority  report  was  as  follows: 

At  the  last  meeting  of  the  Bar  Association  a  resolution  was 
passed  creating  a  special  committee,  to  be  known  as  the  Corn- 
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raittee  on  Constitiitional  Convention,  whose  duty  it  should  he 
to  take  charge  of  the  matter  of  securing  the  adoption  of  a  new 
Constitution  for  the  State,  and  devising  and  reeommendiiis: 
practical  means  to  that  end. 

The  committee  appointed  by  the  President  of  the  Associa- 
tion, under  authority  of  said  resolution,  began,  early  in  the  hil! 
of  last  year,  to  devise  the   necessary  means  and  to   take  the 
proper  steps  to  arouse  an  interest  in  the  public  mind  in  a  con- 
stitutional convention.     The  necessity  of  the  movement  wa> 
keenly  appreciated  by  your  committee,  and  nothing  was  left 
undone  to  accomplish  the  end  designed  by  the  resolution.     Oiie 
of  the  steps  taken  was  the  publication,  in  pamphlet  form,  of  a 
very  able  and  excellent  paper,  read  by  Mr.  James  II.  Malone 
at  the  last  meeting  of  the   Bar  Association,  together  with  ti.e 
remarks  of   gentlemen   upon  the  paper,  and   circulating  tlie 
pamphlet  broadcast   over  the  State.     To   Mr.  Malone  special 
praise  is  due  for  the  active  interest  he  took  in  the  matter.     Ap- 
peals were  made  to  the  various  interests  in  the  State  by  the 
different  members  of  the  committee  and  to  the  press  generally. 
Numerous  commercial  bodies — notably  several  in  Memjdiis — 
took  public  action  on  the  question,  and  appealed  to  the  public 
to  give  the  matter  of  a  constitutional  conve?ition  their  eariiet^t 
consideration.     The  press  of  Memphis  took  up  the  question 
and  strongly  advocated   the  movement.      There  was  a  pretty 
general  expression  of  approval  of  the  movement  by  the  pres? 
all  over  the  State.     If  times  had  been  propitious,  and  public 
affairs  had  been  in  such  shape  that  peo[)le  could  have  given  the 
matter  their  consideration,  it  is  highly  probable  that  a  very 
atrong  appeal  could  have  been  made  to  the  next  session  of  the 
Legislature  to  call  a  convention,  but  the  committee  has  met 
with  the  most  serious  obstacles  and  most  stupendous  difficulties. 
The  financial  troubles  that  had  overtaken  the  country  were  so 
appalling,  and  other  questions  of  great  public  interest  were  so 
pressing,  that  the  appeal  in  behalf  of  the  movement  for  a  con- 
stitutional convention  fell  on  deaf  ears. 

As  is  well  known,  financial  disaster  was  so  widespread  that 
people  had  time  to  think  of  little  else  except  their  own  personal 
affairs,  and  thus  the  constitutional  convention  became  a  very 
subordinate  question  in  their  minds.     Seeing  the  utter  impos- 
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laibility  of  accomplishing  any  thing,  the  chairman  of  the  com- 
iTiittee  wrote  to  the  difterent  members,  asking  their  advice  as 
t-o  the  best  course  to  be  pursued.  Several  of  the  members 
vvrote  that  they  felt  tliat  the  conditions  were  such  that  nothing 
oould  be  then  accomplished.  So  further  eiforts  were  postponed 
until  later,  and  until  conditions  became  favorable. 

In  the  spring  of  the  present  year,  the  chairman  of  the  com- 
mittee again  began  the  agitation  of  the  question,  and  personally 
and  by  letter  called  the  attention  of  a  number  of  public  men 
and  commercial  bodies  to  the  question.  The  responses  to  his 
letters  and  his  personal  suggestions  were  such  as  indicated  thQ,t 
the  conditions  were  no  more  favorable  then  to  the  movement 
in  behalf  of  a  constitutional  convention  than  they  were  in  the 
fall  of  1893.  In  fact,  the  chairman  of  the  committee  was  per- 
suaded that  there  had  grown  up  in  the  minds  of  the  thoughtful 
men  a  very  considerable  opposition  to  the  present  holding  of  a 
constitutional  convention.  The  two  great  parties  of  the  country 
had  become  so  demoralized  by  the  disastrous  paralysis  of  busi- 
ness that  a  great  many  persons  thought  it  would  be  unsafe  to 
hold  a  convention  at  this  time.  In  these  views  the  chairman 
himself  was  constrained  to  concur.  He  felt  then,  and  feels  now, 
that  it  would  be  extremely  inadvisable  to  call  a  constitutional 
convention  now.  The  organic  law  of  the  State  ought  to  be 
written  in  a  time  of  peace  and  prosperity,  when  obstinate  fac- 
tions and  discontented  elements  would  have  but  small,  if  any, 
representation  in  the  convention.  Tliese,  however,  are  the  per- 
sonal views  of  the  chairman,  and  the  other  members  of  the 
committee  are  in  nowise  responsible  for  them.  Besides  the 
indisposition  of  thoughtful  men  who  were  consulted  on  the 
subject  to  go  into  the  movement  at  that  time,  it  was  discovered 
that  some  of  the  strongest  interests  in  the  State  were  opposed 
to  it. 

Notwithstanding  the  chairman  of  the  committee  deems  the 
calling  of  a  convention  at  this  time  for  the  purpose  of  formu- 
lating a  new  Constitution  not  only  inadvisable,  but  impossible, 
yet  he  thinks  that  it  is  practicable  to  obtain  relief  to  some  ex- 
tent. Section  3  of  Article  II.  pf  the  Constitution  contains  this 
provision  : 

"  The  Legislature  shall  have  the  right  at  any  t\\Tve,  by  law,  to 
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submit  to  the  people  the  question  of  calling  a  convention  to 
alter,  reform,  or  abolish  this  Constitution." 

Under  this  provision,  the  chairman  of  the  committee  is  of 
the  opinion  that  it  is  competent  for  the  Legislature  to  limit  the 
scope  of  the  work  to  be  submitted  to  a  convention  that  it  might 
call  for  the  purpose  of  considering  the  organic  law.  By  au  act 
of  the  Legislature,  approved  by  the  Governor,  certain  subjects 
or  parts  of  the  Constitution  might  be  submitted  to  a  conven- 
tion, and  all  other  subjects  or  parts  kept  from  their  considera- 
tion. It  is  understood  that  this  view  is  entertained  by  Governor 
Turney.  If  this  interpretation  of  the  statute  is  correct,  and 
the  chairman  of  the  committee  believes  that  his  opinion  has  the 
support  of  a  number  of  able  and  distinguished  law^-ers  in  the 
State,  then  those  particulars  in  which  the  organic  law  of  the 
State  most  needs  amendment  can  be  submitted  by  the  Legisla- 
ture to  a  constitutional  convention,  to  be  called  for  the  purpose. 

The  chairman  of  the  committee  earnestly  submits  these  sug- 
gestions to  the  Association,  and  asks  of  it  its  earnest  consider- 
ation.    A  discussion  of  it  would  be  of  great  practical  benefits 
and  might  lead  to  results  that  would  be  beneficial. 
Very  respectfully, 

J.  C.  Bradford,  Chairman. 


The  majority  report  was  as  follows: 


Your  committee  begs  leave  to  report  that,  in  its  opinion, 
great  progress  has  been  made  during  the  year  in  educating  the 
minds  of  the  people  upon  questions  of  constitutional  reform. 
The  public  press  of  the  State  has,  for  the  most  part,  fallen 
in  line,  and  this  of  itself  is  a  striking  indication  of  the  trend  of 
public  thought.  Moreover,  the  influential  commercial  bodies  of 
our  cities,  at  meetings  called  for  the  purpose,  have  adopted  res- 
olutions declaring  the  necessity  for  a  constitutional  conven- 
tion. But  the  strongest  proof  of  a  well-nigh  unanimous  senti- 
ment in  favor  of  a  constitutional  convention  is  found  in  a 
symposium  of  views  published  in  the  Memphis  Appeal- Avalanche 
of  June  10,  1894,  from  representative  citizens  throughout  Ten- 
nessee. The  only  objection  therein  urged  is  the  opinion  of 
Hon.  John  J.  Vertrees.     He  says : 
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"  I  heartily  concur  in  the  opinion  that  a  new  Constitution  is 
needed,  and  tkat  much  of  which  complaint  is  now  made  can  be 
t^-hrre  remedied.  The  political  condition  of  the  country  is  so 
disturbed,  and  there  are  such  obstinate  and  unreasonable  fac- 
tions at  this  time,  that  I  very  much  question  the  policy  of  agi- 
tating the  matter  right  now.  As  things  are,  the  work  of  the 
convention  might  not  be  characterized  by  that  clear-headed 
coolness  which  should  control." 

It  is  pertinent  to  ask  at  what  time  will  there  be  perfect 
quietude  in  the  politics  of  this  or  any  other  State?  Meantime, 
as  for  Tennessee,  the  committee  is  far  from  questioning  the 
ability  of  her  people  to  exercise  their  power  with  prudence  for 
their  own  good. 

Our  ancestors  did  not  wait  for  the  millennium  to  claim  and 
secure  the  right  of  trial  by  jury,  the  writ  of  habeas  corpus^  the 
right  of  free  speech,  the  right  to  representation  ;  and  the  times 
ill  which  they  secured  for  us  these  and  other  inestimable  privi- 
leges were  hardly  free  from  political  disturbances  and  factions. 
Their  labors,  their  lives,  so  far  availed,  that  there  are  left  to  us 
to  solve,  in  our  day  and  time,  the  secondary  problems  of  taxa- 
tion, administration,  and  judicial  procedure,  and  to  solve  these 
problems  by  the  ballot.  And  we  repeat  that  we  cannot  per- 
ceive any  such  excitement  of  the  public  mind  in  Tennessee  as 
will  forbid  to  our  wisest  men.  or  to  the  people  at  large,  a  calm 
and  deliberate  consideration  of  these  problems;  nor  any  public 
demand  that  cannot  be  settled  by  the  ballot,  or  that  can  be  set- 
tled in  any  other  way. 

The  public  welfare  demands,  among  other  things,  that  the 
maximum  compensation  of  all  public  officials  be  specified  and 
established  by  law;  that  adequate  provision  be  made  for  the 
gubernatorial  succession;  that  the  revenue  laws  be  so  amended 
as  to  avoid  the  double  and  multiple  taxation  bred  by  the  pres- 
ent system;  that  the  county  court  system  be  abolished;  that 
municipal  administration  be  made  independent  of  county  gov- 
ernment; that  the  road  laws  and  fence  laws  be  local,  and  suited 
to  local  needs;  that  sufficient  salaries  be  paid  the  judiciary; 
that  the  entire  code  of  criminal  procedure  be  reformed,  the 
amount  of  criminal  costs  in  Tennessee  being  no>^  aeven  times 
as. much  as  in  Georgia;  that  the  Supreme  Oovitt  »^^  perma- 
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nently  at  the  State  capital ;  that  itemized,  detailed  statements 
of  all  public  receipts  and  disbursements,  whether  for  State, 
county,  or  municipal  purposes,  be  published  at  frequent  inter- 
vals to  the  community  concerned. 

These  and  other  reforms  cannot  be  had  without  a  constitu- 
tional convention.  The  constitutional  convention  of  1870 
cost  less  than  $22,000,  and  there  has  been  paid  out  of  the  State 
treasury,  in  a  single  year,  criminal  costs  aggregating  over 
$200,000.  The  convention  will  more  than  pay  for  itself.  The 
people  need  it;  the  law  provides  how  and  when  it  may  be 
called  and  held.  In  order  that  there  may  be  ample  time  for 
full  and  deliberate  discussion,  your  committee  recommends 
that  all  proper  steps  be  taken  by  the  next  Legislature  (1895), 
so  that  the  convention  may  be  held  not  later  than  1897. 

The  committee  regrets  that  its  chairman  cannot  join  in  this 
report  and  recommendation.  W.  B.  Swanky, 

Jas.  H.  Malonb. 

A  long  discussion  followed  the  reading  of  these  reports. 
John  H.  Savage,  of  McMinnville,  opened  in  favor  of  the  mi- 
nority report.  He  was  followed  by  Baxter  Smith,  of  Nash- 
ville; Tomlinson  Fort,  W.  B.  Swaney,  Geo.  T.  Fry,  of  Chat- 
tanooga; E.  C.  Camp,  of  Knoxville,  and  others. 

The  following  resolution,  offered  by  H.  H.  Ingersoll,  of  Knox- 
ville, was  then  passed : 

^^Resolved^  That  this  Association  approves  the  majority  report 
of  the  Committee  on  Revision  of  Constitution,  in  so  far  as  it 
recommends  that  a  'convention  be  speedily  called  to  prepare  a 
new  Constitution,  and  submit  the  same  to  the  people  for  their 
ratification.' 

^^Resoloed,  That  the  incoming  President  appoint  a  committee 
of  five  members  of  this  Association  to  agitate  the  subject  of 
calling  a  constitutional  convention  during  the  current  year." 

The  next  exercise  was  a  "  Biographical  Sketch  of  Spencer 
Jaruigan,"  by  M.  P.  Jarnigan,  of  Mossy  Creek.  The  paper 
was  read  by  Judge  Ingersoll,  Mr.  Jarnigan  being  absent.  {See 
Appendix.) 

The  Association  then  adjourned  until  3  p.m. 
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AFTERNOON  SESSION. 

The  Association  convened  in  pursuance  to  acljournment. 

The  first  exercise  on  the  programme  was  the  report  of  the 
Committee  on  Judicial  Administration  and  Remedial  Procedure, 
submitted  by  tlie  chairman,  George  T.  White,  Esq.,  of  Chat- 
tanooga.    The  report  w;is  as  follows: 

Report  of  Committee  on  Judicial  Administration  and 

RrMEDIAL    PaOCEDURE. 

I'o  the  Bar  Association  of  Tennessee: 

Your  Committee  on  Judicial  Administration  and  Remedial 
Procedure  would  respectfully  submit  the  following: 

It  has  been  well  said  that  every  block  of  marble  contains  a 
Venus.  Therefore,  every  one  that  hiis  a  block  of  marble  may 
be  said  to  possess  a  beautiful  piece  of  statuary.  But  the  diffi- 
culty lies  in  the  procedure  by  which  the  statue  is  developed. 
So  of  our  legal  rights.  We  have  legal  rights ;  they  ar^*  many 
and  easily  acquired;  but  the  procedure  by  which  they  are  de- 
veloped and  enforced  is  often  slow,  crude,  and  uncertain.  It  is 
understood  to  be  the  duty  of  your  committee  to  make  sugges- 
tions for  improvement  in  this  procedure;  to  try  and  perfect 
the  machinery  of  the  law — the  working  tools  of  the  profession — 
whereby  the  rights  of  parties  can  be  accurately  ascertained  and 
speedily  enforced.  Most  of  mankind  are  engaged  in  improving 
the  means  of  reaching  some  desired  end.  When  we  look  around 
us  we  can  but  note  the  great  progress  in  the  machinery  and  ap- 
pliances for  reaching  the  many  ends  to  be  obtained  in  this  day 
of  advanced  civilization.  Instead  of  traveling  in  ox-carts  and 
stage-coaches,  we  are  now  carried  across  the  continent  upon 
steam-engines  and  palace-cars.  The  great,  panting  mogul  steam- 
engine  of  to-day  would  not  know  its  clumsy,  rude,  ancestor  of 
a  few  years  ago.  A  newspaper  publislied  in  New  York  city 
the  latter  part  of  the  seventeenth  century  stopped  its  presses  to 
print  the  latest  news  from  Europe,  which  was  that  Napoleon 
Bonaparte  had  fought  and  won  a  great  battle  some  two  months 
before.  The  news  had  just  reached  America  by  sail.  How 
different  now!  If  the  Queen  of  England  sprains  her  ankle,  it 
is  known  throughout  the  civilized  world  before  the  leech  can 
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fairly  administer  to  hi*r  sufterings.  Indeed,  the  world  about 
U8,  in  its  mode  and  means  of  procedure,  is  constantly'  advanc- 
ing and  improving  its  machinery  and  means  and  modea  of 
accomplishing  its  ends.  How  is  it  with  the  law?  Are  w« 
keeping  pace  with  the  age?  Are  our  means  of  procedure  im- 
proved, shortened,  quickened,  and  made  to  fit  the  new  conditioD 
of  things,  that  it  is  made  to,  and  must,  to  some  extent,  regulate *i! 
We  are  forced  to  admit  that  it  is  not.  While  we  have  in  some 
instances  tired  of  the  slow  and  stately  tread  of  the  common 
law,  and  provided  for  summary  remedies,  yet  our  means  and 
mode  of  travel  to  our  ends  are  far  behind  the  progress  of  the 
material  world  around  us.  Indeed,  it  may  be  said  that  the 
law's  reproach  lays  in  the  law's  delay  in  its  procedure.  The 
rights  of  litigants  are  sufficiently  certain,  but  the  machinery 
for  developing  them — grinding  them  out  as  it  were — is  old, 
slow,  and  antiquated.  We  are  aboard  of  the  ox-cart.  The 
world  goes  flying  past  us  on  a  palace-car.  A  Georgia  darky 
was  once  asked  how  far  it  was  to  Augusta.  He  said :  "If  yoa 
walk,  it  are  ten  miles;  if  you  rides  the  boss,  it  am  five  miles; 
but  if  you  mounts  de  cars,  you  is  dar  already."  We  are,  in  our 
mode  of  procedure,  doing  too  mucb  "  walking,"  while  the  busi- 
ness world  is  "  dar  already." 

It  is  known  to  all  members  of  this  Association  that  many  of 
the  graver  evils  in  our  system  of  judicial  administration  cannot 
be  remedied  under  the  present  State  Constitution. 

The  attention  of  the  Association  has  been  called  to  this  many 
times  by  previous  reports  of  your  committee,  and  it  is  not 
thought  that  any  thing  can  be  added  on  the  subject  of  consti- 
tutional clianges.  It  is  therefore  the  object  of  this  paper  to 
suggest  changes  in  little  matters,  which  can  be  made  under  the 
present  Constitution,  and  such  as,  it  would  seem,  the  Legisla- 
ture could  be  brought  to  enact  into  laws  which,  in  the  opinion 
of  your  committee,  would  materally  aid  in  the  dispatch  of 
business,  and  help  to  remove  that  delay  which  has  so  long  been 
the  law's  reproach. 

RECOMMENDATIONS. 

First. — We  begin  where  most  lawyers  begin — with  justices 
>f  the  peace.     The  stay  of  judgments  for  eight  months  belongs 
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to  the  stage-coach  period,  and  should  be  repealed.  When  this 
law  was  passed,  if  a  man  in  Johnson  County,  in  the  upper  end 
of  the  State,  had  money  coming  to  him  in  Shelby  County,  it 
would  take  from  two  to  three  months  to  send  and  get  it.  If 
his  means  were  beyond  the  limits  of  the  State,  it  iniglit  take 
liim  the  full  eight  months  to  realize  upon  them.  In  that  con- 
dition of  things,  there  might  have  been  some  reason  for  this 
long  delay  after  a  judgment,  wliich  could  be  so  summarily  ren- 
dered before  a  justice  of  the  peace.  But  now,  by  proper  steps, 
and  the  use  of  the  appliances  which  the  business  world  has 
provided  us  with,  we  can  communicate  with  our  antipodes  in 
less  than  tliree  months,  and,  when  the  amounts  are  small,  the 
stay  should  be  for  a  shorter  period  of  time.  Eight  months' 
stay  in  this  fast  age,  is  unreasonably  long,  to  say  nothing  of 
the  increased  jurisdiction  of  justices  of  the  peace  in  amounts 
since  the  eight  months'  stay  law  was  enacted.  The  very  fact 
that  a  thousand  dollar  judgment  may  be  stayed  before  a  justice 
of  the  peace  for  eight  months,  drives  litigants  to  the  liigher 
courts  to  avoid  this  long  delay,  and  thereby  the  defendant  is 
made  to  pay  a  larger  bill  of  costs,  and  thus  the  law  works  a 
hardship  and  burden  to  the  .party  it  is  intended  to  favor  and 
protect.  What  lawyer  would  now  sue  upon  a  thousand  dollar 
note  before  a  justice  of  the  peace,  with  the  prospects  of  an 
eight  months  stay,  when  he  can  bring  a  bill  in  cliancery  on  the 
same  note,  and  so  search  the  defendant's  conscience  as  to  en- 
title him  to  a  decree  on  bill  and  answer  within  less  than  six 
months?  On  the  other  hand,  the  law  works  a  particular  liard- 
ship  upon  plaintiffs  recovering  judgments  for  small  amounts 
against  the  wealthy.  A  laboring  man,  who  lives  by  his  dny's 
work,  must  have  his  daily  earnings.  If  he  sues,  he  is  advised 
that  the  judgment  may  be  stayed  for  eight  months.  Rather 
than  be  subject  to  this  delay,  lie  gives  up  his  rights  and  accepts 
what  his  employer  chooses  to  give  him,  or  gets  his  judgment 
and  sells  it,  at  a  lieavy  discount,  to  the  usurer. 

In  the  opinion  of  your  committee,  there  should  be  no  stay  of 
judgments  under  ?25 ;  a  stay  of  thirty  days  for  judgments  be- 
tween $25  and  $250;  a  stay  of  sixty  days  for  judgnients  be- 
tween $250  and  $500;  and  a  stay  of  ninety  days  for  judgments 
for  $500  to  $1,000.     What  lawyer  has  not  astonished  his  for- 

Digitized  by  VjOOQ IC 


20  Proceedings  of  the 

eign  client  by  writing  him  of  our  eight  months*  stay  kwr 
Under  the  increased  jurisdiction  of  justices  of  the  peace,  they 
do  a  vast  deal  of  business.  There  are  justices  of  the  peace  iu 
Tennessee  whose  perquisites  from  business  done  before  them 
amounts  to  more  than  the  salary  of  one  of  our  Supreme  Court 
Judges.  In  our  opinion,  the  usefulness  of  these  courts  can  be 
increased  by  changing  the  stay  law  as  herein  suggested. 

THE   CIRCUIT   COURTS— PROCESS. 

Second. — We  recommend  that  the  appearance-term  of  the 
circuit  court  be  done  away  with.  Let  all  suits  in  the  circuit 
court  be  begun  by  filing  a  declaration,  and  have  a  copy  of  thij^ 
declaration  issued  and  served  upon  the  defendants,  or  one  of 
them,  and  require  the  defendants  to  appear  and  defend  on  the 
first  Monday  of  the  next  month  coming  ten  days  after  the 
service  of  the  process.  The  necessity  for  appearance  terms  in 
Tennessee  has  long  since  passed  away.  The  judges  and  law- 
yers do  not  ride  the  circuit  as  they  once  did.  There  is  no  rea- 
son why  the  case  should  not  stand  for  trial  the  first  tenn. 
Most  of  our  courts  now  sit  long  enough  to  make  up  the  issues 
and  summon  witnesses  during  the  term,  even  if  the  issues  are 
not  joined  at  rule-day. 

demurrers. 

Third, — A  demurrer  is  said  to  be  a  fault-finder.  We  find 
fault  with  the  demurrer,  or,  rather,  the  use  it  is  put  to  in  caus- 
ing delay.  In  most  counties,  by  rule  of  court,  original  process 
in  charieery  may  be  made  returnable  to  a  rule-day.  If  the  de- 
fendants, or  any  one  of  them,  wants  delay — and  there  is  usually 
some  one  that  does — a  frivolous  demurrer  is  interposed,  and  all 
steps  are  stayed  until  the  next  term,  which  may  be  near  six 
months  off.  The  issues  are  made  up  at  the  term  at  which  the 
case  should  be  tried,  and  its  next  term  six  months  longer,  he- 
fore  the  case  stands  for  trial;  and  thus,  by  this  pleading,  iu 
which  there  is  no  merit,  a  delay  of  twelve  months  is  obtained 
in  spite  of  every  thing  that  complainant  may  do.  This  is  an 
abuse  of  the  pleading,  and  should  be  corrected.  The  same 
abuse  would  follow  if  we  had  rule-days  in  the  circuit  court. 
To  remedy  this  evil,  we  recommend  that  counsel  filing  demur- 
rers be  required  to  certify  that,  in  their  opinion,  the  questions 
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raised  by  the  demurrer  are  well  taken,  and  tliat  the  demurrant 
be  required  to  append  an  affidavit  thereto  that  the  same  is  not 
interposed  for  delay. 

PLEADINGS. 

Fourth, — Pleas  are  often  resorted  to  solely  for  delay.  Under 
our  system  of  pleading,  at  the  present  time,  a  litigant  may  sue 
upon  a  plain  promissory  note  four  months  before  court  con- 
venes. At  the  appearance-term,  the  defendant  pleads  nil  debits 
and  the  case  goes  over  four  months  longer,  thus  requiring  eight 
months  to  get  a  judgment  on  a  note  to  which  there  is  no  de- 
fense. Courts  of  justice  are  established  to  ascertain  the  truth. 
Litigants  should  not  be  encouraged  to  come  into  court,  and,  by 
their  pleas,  set  up  falselioods.  Our  system  of  pleading  offers  a 
premium  for  lying.  We  can  see  no  good  reason  why  pleadings 
should  not  come  into  court  under  the  same  sanctity  and  solem- 
nity as  evidence.  Why  encourage  a  litigant  to  lie  in  his  plead- 
ings, and  visit  him  with  the  penalties  of  perjury  if  he  lies  in 
his  proof?  The  court  should  not  be  trifled  with,  and  the  oppo- 
site party  delayed  by  false  pleas. 

We  therefore  recommend  that  all  pleas  be  special,  and  that 
all  pleading  subsequent  to  the  declaration  be  verified  by  the 
affidavit  of  the  pleader. 

CONTINUANCES. 

We  recommend  that  all  affidavits  for  continuance  be  special. 
We  can  think  of  no  good  reason  why  the  first  continuance 
should  be  granted  upon  a  general  affidavit.  If  a  litigant  is  able 
to  swear  that  the  testimony  of  a  witness  is  material,  he  ought 
to  know  wherein  it  is  material,  and  it  should  be  set  forth,  so  the 
court  can  judge  of  its  materiality.  The  time  for  trial  comes  but 
seldom ;  the  parties  should  not  be  allowed  to  evade  it  solely  for 
delay,  which,  in  many  instances,  is  the  case. 

CHANCERY  COURTS. 

Filth. — We  recommend  that  all  original  process  from  the 
chancery  court,  by  statute,  be  made  returnable  to  the  next  rule- 
day  coming  ten  days  after  the  service  of  process,  and  that  the 
chancellor,  in  vacation,  be  given  authority  to  pass  upon  the 
sufficiency  of  all  pleas  and  demurrers  upon  five  days  written 
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Jiotice  to  the  adverse  counsel,  aud  that  an  attorney's  fee  of  ten 
dollars  be  taxed  as  cost  to  the  losing  party,  upon  the  hearing 
of  each  demurrer. 

Sixth, — Under  the  statutes  as  now  codified,  it  is  questionable 
whether,  after  a  demurrer  has  been  overruled  and  pro  coiife^so 
entered,  a  judgment  can  be  entered  before  the  next  term.  (See 
M.  &  V.  Code,  §§5112  and  5113).  This  uncertainty  should  be 
put  to  rest  by  giving  the  right  to  final  decree  upon  pro  confe^so 
at  the  first  term. 

Seventh, — It  has  been  held  by  some  of  our  chancellors  that 
amendments  to  bills  and  amended  bills,  after  answer,  can  only 
be  tiled,  in  the  language  of  §  5077  of  the  M.  &  V.  Code, 
upon  *' leave  of  the  chancellor  in  open  court.''  This  statute 
should  be  amended  by  striking  out  the  words  "in  open  court," 
and  allow  the  chancellor  to  act  upon  all  applications  to  amend 
at  chambers,  upon  five  days'  notice. 

Eighth, — It    is   impossible   for   a   lawyer  who   has   a   large 
chancery  practice  to  take  his  proof  under  present  conditions. 
The  law,  as  it  is  now  understood  to  exist,  requires  the  answer 
of  witnesses  to  be  written  by  the  v^Mtness,  or  the  officer  before 
whom  the  depositions  are  taken,  and  the  officer  is  allowed  but 
one  dollar  for  taking  a  deposition,  regardless   of  its   length. 
Sometimes  the  paper  in  the  deposition  costs  the  officer  nearly 
as  much  as  the  fee  allowed  for  taking  the  deposition.     We 
recommend  that  the  fees   allowed   for  taking   depositions  be 
regulated  by  their  length,  and  taxed  at  so  much  per  hundred 
words,  and  that  a  court  stenographer  for  each  county  be  created 
by  statute,  to  be  appointed  by  the  chancellor  or  the  clerk  and 
master,  before  whom  all  depositions  may  be  taken,  and  who 
shall  have  the  fees  for  taking  the  depositions ;  and  that  he  have 
power  to  summon  and  swear  the  witnesses,  take  their  deposi- 
tions in  short-hand,  write  them  out,  and  certify  to  their  cor- 
rectness, without  the  witness  being  recalled  to  sign  the  deposi- 
tion.    It  is  believed  that  the  saving  in  fees  under  this  system 
will  more  than  pay  the  increased  expense  of  paying  for  deposi- 
tions by  the  hundred  words.     Many  cases  are  continued  be- 
cause counsel,  in  the  slow,  tedious  way  of  taking  proof,  cannot 
prepare  them  for  hearing. 
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appeals  and  appeals  in  the  nature  of  a  writ  op  error. 

Ninth. — The  Supreme  Court,  with  all  their  industry  and 
learning,  and  notwithstanding  their  almost  superhuman  efforts, 
have  been  unable  to  keep  up  with  their  docket.  Hence,  there 
is  delay  in  that  court.  For  the  relief  of  the  Supreme  Court, 
and  to  prevent  delay  to  litigants  in  that  tribunal,  we  recom- 
mend that  judgments  in  the  circuit  and  chancery  courts  be 
final  in  all  civil  actions  where  the  amount  involved  is  not  in 
excess  of  two  hundred  and  fift}'  dollars. 

We  further  recommend  that  all  appeals  be  special,  and  that 
the  record  certified  to  the  Supreme  Court  be  confined  to  the 
errors  assigned,  and  that  litigants  be  given  thirty  days  after  the 
adjournment  of  court  to  prepare  and  have  signed  bills  of  ex- 
ceptions. Who  has  not  seen  and  helped  to  make — for  we  all 
are  guilty — records  covering  hundreds,  and  sometimes  thou- 
sands, of  pages,  when  the  facts  necessary  to  be  stated  in  orddr 
to  have  the  controversy  correctly  decided,  could  be  grouped  on 
a  very  few  pages.  This  would  save  the  court  much  time  and 
labor,  and  litigants  not  a  little  cost. 

No  appeal  or  appeal  in  the  nature  of  a  writ  of  error  should 
act  as  a  supersedeas^  without  the  judgment  complained  of  and 
superseded  is  secured.  When  a  judgment  in  the  circuit  court 
is  superseded  upon  a  cost-bond,  as  it  may  now  be  under  §§3879 
and  3880  of  the  M.  &  V.  Code,  often  the  defendant  becomes  in- 
solvent pending  the  appeal,  and  plaintiff's  judgment  is  lost. 
Gases  are  sometimes  taken  to  the  appellate  court  to  give  the 
defendant  time  to  make  himself  execution  proof. 

WRIT  OF  ERROR. 

Tenth.— Ry  §  3908  of  the  M.  &  V.  Code  it  is  provided  that,  if  a 
writ  of  error  is  "  sued  out  after  the  term  of  court  at  which  the 
judgment  complained  of  was  rendered,  five  days'  notice,  in  writ- 
ing^ shall  be  given  to  the  adverse  party  of  the  intention  to  apply 
for  a  writ  of  error." 

It  is  held  in  Chester  v..  Foster,  90  Tennessee,  page  515,  that 
the  notice  required  must  be  given  within  the  two  years  re- 
quired for  suing  out  a  writ  of  error.  It  often  happens  that  the 
defendant  is  a  non-resident  of  the  State,  or  his  residence  has 
been  changed  after  the  judgment  and  before  the  writ  of  error 


Digitized  by  VjOOQ IC 


24  Proceedings  of  the 

18  sued  out,  and  the  plaintiff  in  error  is  unable  to  learn  his 
whereabouts,  and  it  is  for  this  reason,  or  others,  impossible  to 
comply  with  the  statute  above  quoted.  By  rule  of  court  the 
notice  is  now  required  to  be  given  in  advance  of  applying  for 
a  writ  of  error.  In  this  condition  of  our  statutes,  the  plaintiff 
might  be  cut  off  from  obtaining  the  writ.  We  submit  that  our 
statute  ought  to  be  so  amended  as  to  permit  the  plaintiff  in 
error  to  bring  non-resident  defendants  before  the  court  by  pub- 
lication of  a  non-resident  notice,  as  in  other  proceedings  against 
non-residents. 

redemption  op  land. 

Eleventh. — In  1820,  owing  to  the  financial  condition  of  the 
people  of  the  State,  the  Legislature  passed  a  number  of  acts 
called  "Relief  Measures."  Among  others,  was  an  act  giving 
two  years  to  redeem  land  sold  for  debt. 

*  This  act,  with  modifications,  has  been  allowed  to  stand  on 
our  statute  books  until  to-day.  We  doubt  the  wisdom  and 
policy  of  the  principle  involved.  But,  certainly,  the  large  ex- 
emption laws,  since  enacted  in  favor  of  the  debtor  class,  have 
largely  done  away  with  the  necessity  of  redemption  statutes. 
If,  however,  the  right  is  to  be  retained  at  all,  we  recommend 
that  the  time  for  redemption  be  limited  to  six  months,  instead 
of  two  years.  Six  months  now  is  equivalent  to  two  years  sev- 
enty odd  years  ago. 

Twelfth, — Under  the  common  law,  only  judgment  creditors 
could  proceed  in  equity  to  set  aside  a  fraudulent  conveyance. 
A  creditor,  it  was  held,  was  not  a  creditor  until  he  obtained  a 
judgment  at  law.  This  state  of  the  law  caused  such  delay  that 
the  Legislature  of  Tennessee  passed  an  act  authorizing  credit- 
ors to  bring  suit  in  equity  to  set  aside  fraudulent  convej'ances. 
in  advance  of  obtaining  judgments  on  their  debts.  (See  M.  k 
V.  Code,  §§  5031  to  5035,  Acts  of  1851.)  Nearly  all  of  the 
States  have  enacted  similar  provisions.  This  is  wise  legisla- 
tion, tending  greatly  to  quicken  and  shorten  the  procedure  by 
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right  to  go  into  equity  that  a  judgment  creditor  would  have, 
that  many  of  the  younger  members  of  the  profession  are  hardly 
aware  that  the  right  depends  upon  an  act  of  the  Legislature. 
Notwithstanding  the  advantages  and  necessities  of  this  legisla- 
tiou,  the  Federal  courts  cannot  enforce  it.  A  creditor  desiring 
to  proceed  in  these  courts  to  set  aside  a  fraudulent  conveyance, 
or  reach  other  equities,  must  tirst  procure  his  judgment  at  law, 
thereby  suffering  great  delay.. 

It  has  been  known  since  the  case  of  Scott  v.  Neely,  140  IT.  S., 
106,  decided  in  1891,  that  the  jurisdiction  of  the  Federal 
chancery  courts  could  not  be  extended  by  State  legislation  such 
as  the  above  cited. 

Lately  this  doctrine  seems  to  have  taken  a  new  departure, 
and  its  application  is  working  new  and  additional  hardships 
and  evils. 

In  the  case  of  Cates  v.  Allen,  149  U.  S.,  451,  decided  in  1893, 
the  Supreme  Court  of  the  United  States  held,  by  a  divided 
court,  that  the  Federal  courts  have  no  jurisdiction  of*  cases 
brought  under  statutes  such  as  we  have  cited,  and  that  such 
cases,  when  removed  to  the  United  States  courts^  must  be  dismissed 
and  remanded  to  the  State  courts. 

It  results  that,  if  a  non-resident,  or  other  litigant  entitled  to 
removal,  is  sued  under  one  of  these  statutes,  it  is  impossible  for 
him  to  remove  his  case  to  the  Federal  courts,  and  he  is  cut  off 
from  that,  which  to  him  might  be  a  most  valuable  right. 
Certainly  this  condition  of  things  should  not  exist.  The  rem- 
edy would  seem  to  be  in  Congress  enlarging  the  jurisdiction  of 
the  Federal  equity  courts,  by  either  a  conformity  act,  such  as 
prevails  on  the  law  side  of  the  courts,  or  an  act  extending  and 
defining  equity  jurisdiction. 

The  trend  of  legislative  thought  and  enactments  for  the  last 
century  has  been  in  favor  of  the  debtor  class,  contrary  to  what 
it  was  in  earlier  times.  We  think  it  is  time  to  turn  attention 
in  the  other  direction,  and  that  the  time  is  ripe  for  making 
many  changes  in  our  practice,  pleading,  and  mode  of  procedure, 
looking  to  shortening,  quickening,  and  simplifying  our  pro- 
cedure. 

So  that,  finally,  we  recommend  that  the  next  Legislature  be 
niemorialized  to  appoint  a  commission  of  three  persons,  learned 


Digitized  by  VjOO^ IC 


26  Proceedings  of  the 

in  the  law,  to  revise  and  remoJel  our  code  of  civil  procedure,  so 
as  to  modernize  it,  and  bring  it  up  to  the  present  age;  the  com- 
mission to  be  required  to  report  to  the  succeeding  Legislature. 
We  further  recommend  that  the  President  of  this  Association 
appoint  a  committee  of  three  to  draft  and  have  presented  to  the 
Legislature  such  memorial. 

Respectfully  submitted, 

Geo.  T.  White,  Chairman, 
W.  B.  Swaney. 

On  motion  of  John  M.  Gaut,  a  committee  of  three  was  to  be 
appointed  by  the  incoming  President,  in  pursuance  of  the  rec- 
ommendation in  the  above  report,  to  memorialize  the  next  Leg- 
islature to  appoint  a  commission  of  three  persons  learned  in  the 
law  to  revise  and  remodel  the  code  of  civil  procedure  for  the 
State  of  Tennessee. 

The  next  feature  of  the  programme  was  a  paper,  entitled  "A 
Biographical  Sketch  of  Chancellor  Ellett,"  by  Gen.  Geo.  W. 
Gordon,  of  Menmhis.      ( Sp,p.  Annpndix.^ 
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THIRD  DAY. 


Thursday,  August  9,  1894. 

The  Association  was  called  to  order  by  the  President. 

The  Central  Council,  through  its  chairman,  offered  the  fol- 
lowing resolution,  relating  to  the  payment  of  back  dues,  which 
was  adopted : 

"  Whkreas,  There  is  on  the  books  of  the  Association  a  large 
accumulation  of  back  dues  from  members  of  the  Association, 
extending  through  many  years,  notwithstanding  the  provisions 
of  By-law  XII.,  which  is  as  follows : 

"'XII. — ANNUAL    DUES. 

"*A11  annual  dues  to  this  Association  shall  be  paid  on  or 
before  the  first  day  of  March  in  each  year,  and  any  member 
failing  to  pay  his  annual  dues  by  that  time  shall  be  in  default, 
and,  upon  the  order  of  the  President,  the  Secretary  shall  strike 
the  name  of  such  member  from  the  roll  of  membership,  unless 
for  good  cause  shown  the  President  shall  excuse  such  default, 
in  which  last  event  the  name  of  such  member  shall,  upon  the 
order  of  the  President,  be  restored  by  the  Secretary  to  the  roll 
of  membership.' 

"And,  whereas.  It  is  the  wish  and  intention  of  the  Associa- 
tion to  extend  to  all  its  members  who  wish  to  continue  their 
membership  an  opportunity  to  do  so,  in  compliance  with  the 
reasonable  requirements  of  said  by-law,  and  at  the  same  time 
clear  its  books  of  all  willful  delinquents,  and  also  of  the  burden 
of  charges  thereon  ;  therefore, 

"1.  Resolved,  That  all  back  dues,  up  to  and  including  the 
year  1892,  are  hereby  remitted  to  those  delinquent. 

"  2.  That  the  Secretary,  during  the  month  of  October  next* 
send  to  every  delinquent  member  a  statement  of  his  account, 
and  a  copy  of  a  circular  consisting  of  this  preamble  and  reso- 
lutions. 
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**  3.  That,  oil  the  first  of  January,  1895,  the  Secretary  shall 
present  to  the  President  a  list  of  members  then  still  in  arrears  of 
dues,  and,  on  the  first  of  February,  1895,  he  shall  strike  from 
the  rolls  all  delinquents  except  such  as  the  President,  for  good 
cause  shown,  shall,  in  writing,  excuse  to  the  Secretary." 

A  paper  prepared  by  Col.  John  Ruhm,  of  Nashville,  compil- 
ing valuable  and  interesting  information  in  relation  to  the 
judiciary  of  various  States  in  the  Union,  was  received  and  filed, 
and  ordered  to  be  published  in  the  proceedings  of  the  Associa- 
tion.    {See  Appendix.) 

Col.  A.  S.  Colyar,  of  Nashville,  then  read  a  paper,  entitled 
"  The  Colonial  Line  Between  Virginia  and  Carolina."  (See  Ap- 
pendix,) 

The  next  feature  of  the  programme  was  the  report  of  the 
Committee  on  Legal  Education  and  Admission  to  the  Bar,  read 
by  its  chairman,  Judge  C.  J.  Sawyers,  of  Clinton.  The  report 
was  as  follows: 

Report  of  Committee  on  Legal  Education  and  Admission 

TO  the  Bar. 

To  the  Bar  Association  of  Tennessee: 

Since  the  organization  of  the  Tennessee  Bar  Association  in 
1881,  the  question  of  legal  education  and  admission  to  the  bar 
has  been  elaborately  discussed.  Several  interesting  papers  have 
been  read,  and  committees  appointed  to  memorialize  the  Legis- 
lature, with  no  success.  At  our  last  meeting  the  following  res- 
olution was  adopted: 

^'Eesolved^  That  the  Committee  on  Legal  Education  and  Ad- 
mission to  the  Bar,  to  be  appointed  by  the  incoming  President, 
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First. — An  applicant  for  license  to  practice  law  in  this  court 
shall  first  file  a  brief  petition  with  the  clerk  of  the  court,  sworn 
^o  bj  him,  stating  his  age,  residence,  how  long  he  has  so  resided, 
"where  he  has  resided  during  the  three  years  next  prior  to  his 
application  ;  that  he  believes  he  has  acquired  a  suflicient  knowl- 
edge of  the  law  to  qualify  him  to  practice  in  the  different  courts 
of  the  State,  and  asking  that  an  examination  be  had  touching 
hie  qualifications  therefor,  filing  with  his  petition  the  certificate 
of  good  character  granted' by  the  county  court  of  the  county  of 
his  residence.  Upon  the  filing  of  the  petition,  the  clerk  of  the 
court  shall  notify  the  judge,  who  will  set  a  day  for  the  exami- 
nation of  the  applicant  in  connection  with  the  judge  or  chancel- 
lor of  another  court,  and,  on  the  d  ly  designated,  the  examina- 
tion shall  be  conducted  in  open  court  by  the  two  judges  and 
three  members  of  the  bar  selected  by  the  judges  to  assist  in  the 
examination.  If,  upon  full  investigation,  the  applicant  shall  be 
found  to  be  of  good  character  from  the  evidence  introduced  at 
the  hearing,  and  possessing  sufiicient  legal  acquirements  for  the 
practice  of  law,  a  license  will  be  granted  him,  the  granting  of 
the  same  to  be  signed  by  said  judges,  and  spread  on  the  minutes 
of  the  court.     Or, 

Second. — An  applicant  for  license  to  practice  law  in  this  court 
shall  first  file  a  brief  petition  with  the  clerk  of  the  court,  sworn 
to  by  him,  stating  his  age,  residence,  how  long  he  has  so  resided, 
and  where  he  has  resided  during  the  three  years  next  prior  to 
his  application;  that  he  believes  he  has  acquired  a  sufiicient 
knowledge  of  the  law  to  qualify  him  to  practice  in  the  different 
courts  of  the  State,  and  asking  that  an  examination  be  had 
touching  his  qualifications  therefor,  filing  with  his  petition  the 
certificate  of  good  character  granted  by  the  county  court  of  the 
county  of  his  residence.  Upon  the  filing  of  the  petition,  the 
clerk  of  the  court  shall  notify  the  judge,  who  will  set  a  day  for 
the  examination  of  the  applicant.  On  the  day  designated,  the 
examination  shall  be  conducted  in  open  court  by  said  judge  and 
by  three  members  of  the  bar,  selected  by  the  judge  to  assist  in 
the  examination.  If,  upon  full  investigation,  the  applicant 
shall  be  found  to  be  of  good  character  from  the  evidence  intro- 
duced at  the  hearing,  and  possessing  sufiicient  legal  acquire- 
ments for  the  practice  of  law,  and,  after  having  been  examined 
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by  another  judge  or  chancellor',  as  required  by  law,  a  license  to 
practice  law  will  be  granted  him,  the  granting  of  the  same  to 
be  signed  by  said  judges,  and  spread  on  the  minutes  of  the 
court  where  first  examined. 

That  the  Secretary  of  this  Association  furnish  a  copy  of 
rule  first  to  all  judges  and  chancellors  who  reside  in  cities  or 
towns  having  more  than  one  resident  judge,  and  a  copy  of  rule 
second  to  all  the  other  judges  and  chancellors  of  the  State,  re- 
questing that  the  same  be  spread  on 'the  minutes  of  his  court, 
and  be  made  a  rule  thereof. 

Respectfully  submitted, 

C.  J.  Sawybr,  Chairman^ 
C.  W.  Mbtcalp. 

After  a  full  discussion  of  the  report  by  various  members,  the 
following  resolution,  offered  by  H.  H.  IngersoU,  of  Knoxville, 
was  adopted : 

^^Hesolved^  That  the  Committee  on  Admission  to  the  Bar  be 
instructed  to  prepare  and  submit  to  the  next  General  Assembly 
such  amendments  to  our  statutes  as  will  confer  sole  jurisdiction 
upon  the  Supreme  Court  of  the  admission  of  members  to  the 
bar,  and  allow  it  to  prescribe  rules  therefor." 

A  paper,  entitled  "A  Biographical  Sketch  of  Return  J.  Meigs," 
was  read  by  R.  F.  Jackson,  of  Nashville.     {See  Appendix.) 
The  Association  then  adjourned  to  meet  at  8  o'clock  p.m. 

AFTERNOON  SESSION 

The  Association  convened  in  pursuance  of  adjournment. 
The  following  resolution,  offered  by  Judge  H.  H.  IngersoU, 
of  Knoxville,  was  adopted : 

^^Resolved,  That  the  Central  Council  be  instructed  to  revise 
our  Constitution  and  By-laws,  and  report  to  the  next  annual 
session  such  amendments,  or  reformation  thereof,  as  to  them 
may  seem  best  for  the  Association." 

Col,  Baxter  Smith,  of  Nashville,  then  read  a  paper,  entitled 
"A  Biographical  Sketch  of  Judge  Joseph  C.  Guild."  {See  Ap- 
pendix.) 
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The  regular  programme  of  exercises  having  been  concluded, 
the  Association  went  into  the  election  of  officers  for  the  ensu- 
ing year. 

James  H.  Malone,  of  Memphis,  was  elected  President. 
The  three  Vice  presidents  were  elected  as  follows:    John  E. 
^^ells,  of  Union  City,  for  West  Tennessee ;    C.  R.  Berry,  of 
Franklin,  for  Middle  Tennessee;  W.  G.  M.  Thomas,  of  Chatta- 
nooga, for  East  Tennessee. 

The  following  members  of  the  next  Central  Council  were 
unanimously  chosen :  C.  W.  Metcalf,  of  Memphis,  Chairman  ; 
John  H.  Watkins,  of  Memphis;  L.  Lehman,  of  Memphis;  M. 
T.  Bryan,  of  Nashville;  Garnett  Andrews,  of  Chattanooga. 

Claude  Waller,  of  Nashville,  was  re-elected  Secretary  and 
Treasurer. 

The  delegates  elected  to  the  American  Bar  Association  were 
as  follows: 

For  Middle  Tennessee. — Delegate:  Col.  A.  S.  Colyar,  of  Nash- 
ville.    Alternate:  J.  M.  Anderson,  of  Nashville. 

For  East  Tennessee. — Delegate :  Geo.  T.  White,  of  Chatta- 
nooga.    Alternate:  E.  C.  Camp,  of  Kuoxville. 

For  West  Tennessee. — Delegate:  Judge  R.  J.  Morgan,  of 
Memphis.     Alternate  :  Eugene  Lehman,  of  Memphis. 

The  President-elect  announced  that  he  would  appoint  his 
committees  at  a  later  day,  and  report  them  to  the  Secretary. 

No  other  business  being  before  the  Association,  it  adjourned, 
announcement  having  been  made  that  the  members  would  meet 
at  the  banquet  table  at  8  p.m. 

The  following  are  the  committees  that  have  subsequently  been 
appointed  by  the  President,  James  H.  Malone: 

Special  Committee  to  Agitate  the  Calling  of  a  Constitutional 
Convention.^-'W .  B.  Swaney,  Chairman,  Chattanooga;  J.  W. 
Caldwell,  Knoxville ;  J.  J.  Turner,  Gallatin;  M.  T.  Bryan, 
Nashville;  George  Gillham,  Memphis. 

Special  Committee  to  Memorialize  Legislature  on  the  Question  of 
a  New  Corf^.— John  M.  Gaut,  Chairman,  Nashville;  Luke  E. 
Wright,  Memphis;  Tully  R.  Cornick,  Knoxville. 

Committee  on  Judicial  Administration  and  Remedial  Proced- 
lire.— John  H.  Henderson,  Chairman,  Franklin;  J.  B.  White- 
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head,  Chattanooga;  C.  N.  Burch,  Nashville;  J.  W.  E.  Moore, 
Brownsville  ;  John  W.  Yoe,  Knoxville. 

Committee  on  Legal  Education  and  Admission  to  the  Bar. — 
Joseph  6.  Branch,  Chairman,  Nashville;  John  P.  EdmoDdson, 
Memphis;  Geo.  D.  Lancaster,  Chattanooga;  Thomas  E.  Har- 
wood,  Trenton ;  Percy  D.  Maddin,  Nashville. 

Committee  on  Jurisprudence  and  Law  Reform, — Toralinson 
Fort,  Chairman,  Chattanooga;  A.  S.  Colyar,  Nashville;  G.  T. 
Pitzhugh,  Memphis;  William  House,  Franklin  ;  R.  M.  Barton, 
Jr.,  Chattanooga. 

Committee  on  Grievances. — Calvin  F.  Vance,  Chairman,  Mem- 
phis; C.  J.  Sawyer,  Clinton;  Charles  D.  Porter,  Nashville; 
Thomas  R.  Meyers,  Shelbyville;  William  Sanford,  Covington. 

Committee  on  Publication, — M.  B.  Trezevant,  Chairman,  Mem- 
phis; Eugene  Lehman,  Memphis;  J.  A.  Webb,  Memphis;  R. 
T.  Smith,  Nashville;  J.  W.  Bonner,  Nashville. 
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CONSTITUTION. 


OBJECTS. 

Articlk  I. — The  objects  of  the  Association  are  to  foster  legal 
science,  maintain  the  honor  and  dignity  of  the  profession  of 
law,  to  cultivate  professional  ethics  and  social  intercourse 
aniong  its  members,  and  to  promote  improvements  in  the  law 
and  the  modes  of  its  administration. 

ELECTION    OF    MEMBERS. 

Article  IL — All  nominations  for  membership  shall  be  made 
by  the  Local  Council  of  a  County  or  Bar  Association  when 
such  Local  Council  or  Bar  Association  exists;  when  there  is 
no  Local  Council  or  Bar  Association  in  any  county,  nominations 
from  such  county  shall  be  made  by  the  Central  Council.  All 
nominations  thus  made  or  approved  shall  be  reported  by  the 
Council  to  the  Association,  and  all  whose  names  are  reported 
shall  thereupon  become  members  of  the  Association ;  Provided^ 
That  if  any  member  demands  a  vote  upon  any  name  thus  re- 
ported, the  Association  shall  thereupon  vote  thereon  by  ballot- 
Five  negative  votes  shall  be  sufficient  to  defeat  any  election  for 
membership. 

MEMBERSHIP. 

Article  III. — Any  person  shall  be  eligible  to  membership 
in  this  Association  who  shall  be  a  member  of  the  bar  of  this 
State,  in  good  standing,  and  who  shall  also  be  nominated  as 
herein  provided.  j 

officers. 

Article  IV. — The  officers  of  this  Association  shall  consist  of 
one  President,  three  Vice-presidents,  a  Secretary  and  Treasurer, 
a  Central  Council,  who  shall  be  the  Board  of  Directors  under 
the  charter,  to  be  chosen  by  the  Association.     One  of  the  mem- 
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bers  of  the  Central  Council  shall  be  its  chairman.  Each  of 
these  officers  shall  be  elected  at  each  annual  meeting  for  the 
next  ensuing  year,  but  the  same  person  shall  not  be  elected 
President  two  years  in  succession.  All  such  elections  shall  be 
by  ballot.  The  officers  elect-  d  shall  hold  office  until  their  suc- 
cessors are  elected  and  qualified  according  to  the 'Constitution 
and  By-laws. 

CENTRAL    COUNCIL. 

Article  V. — The  Central  Council  shall  consist  of  five  mem- 
bers, and  shall  be,  at  all  times,  an  advisory  board  for  consulta- 
tion and  conference  w^hen  called  on  for  that  purpose  by  the 
President,  or  any  Vice-president  who  may,  for  the  time  being, 
be  acting  as  President. 

LOCAL    COUNCIL. 

Article  VI. — The  President,  by  and  with  the  advice  and 
consent  of  the  Central  Council,  may  establish  a  Local  Council 
in  any  county  in  this  State  by  issuing  a  warrant  to  that  effect, 
naming  therein  the  persons  composing  such  Local  Council. 
Each  Local  Council  shall  not  consist  of  less  than  three  nor 
more  than  seven  members.  No  person  shall  be  eligible  to  ap- 
pointment as  a  member  of  any  Local  Council  who  is  not,  at 
the  time,  a  member  of  this  Association. 

ELECTION    OF    MEMBERS. 

Article  VII.— rAll  members  of  this  convention  signing  the 
charter,  and  all  members  elected  as  herein  provided,  shall  be- 
come members  of  the  Association  upon  the  payment  of  the  ad- 
mission fee  as  herein  provided  for.  But  after  the  adjournment 
of  this  convention  all  nominations  for  membership  shall  be 
made  as  herein  provided. 

ANNUAL    dues. 

Article  VIII. — Each  member  shall  pay  five  dollars  to  the 
Treasurer  as  annual  dues,  and  no  person  shall  be  qualified  to 
exercise  any  privilege  of  membership  who  is  in  default.  Such 
dues  shall  be  payable,  and  the  payment  thereof  enforced,  as 
may  be  provided  by  the  by-laws.  Members  shall  be  entitled 
to  receive  all  publications  of  the  Association  free  of  charge. 
The  admission  fee  shall  be  five  dollars,  to  be  paid  as  soon  as 
the  member  is  elected. 
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ADOPTION    OR   AMENDMENT   OP   BY  LAWS. 

Articlk  IX. — By-laws  may  be  adopted  or  amended  at  any 
annual  meeting  of  the  Association  by  a  majority  of  the  mem- 
bers present. 

committees. 

Article  X. — The  following  committees  shall  be  annually 
appointed  by  the  President  for  the  year  ensuing,  and  shall  con- 
sist of  five  members  each : 

1.  On  Jurisprudence  and  Law  Reform. 

2.  On  Judicial  Administration  and  Remedial  Procedure. 

3.  On  Legal  Education  and  Admission  to  the  Bar. 

4.  On  Puklication. 

5.  On  Grievances. 

A  majority  of  those  members  of  any  committee,  or  of  the 
Central  Council,  who  may  be  present  at  any  meeting  of  such 
committee  or  Council,  shall  constitute  a  quorum  for  the  pur- 
pose of  such  meeting.  Vacancies  in  any  office  provided  for  by 
this  Constitution  shall  be  filled  by  appointment  by  the  Presi- 
dent, and  the  appointees  shall  hold  office  until  the  next  meet- 
ing of  the  Association. 

CENTRAL    council. 

Article  XI. — The  Central  Council  shall  perform  such  duties 
an  may  be  assigned  to  them  by  the  President,  or  as  may  be  de- 
fined by  the  by-laws,  except  as  herein  otherwise  directed. 

meeting  of  association. 
Article  XIL — This  Association  shall  meet  annually  in  July, 
at  such  time  and  place  as  the  Central  Council  may  select,  and 
those  present  at  such  meeting  shall  constitute  a  quorum.  The 
Secretary  shall  give  sixty  days'  notice  of  time  and  place  of 
such  meeting,  either  by  publication  in  a  public  newspaper  or 
by  personal  communication. 

duties  op  president. 
Article  XIIL — The  President  shall  open  each  annual  meet- 
ing of  the  Association  with  an  address,  in  which  he  shall  com- 
municate the  most  noteworthy  changes  in  statute  law,  on  points 
of  general  interest,  made  in  the  State  and  by  Congress  during 
the  preceding  year. 
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alteration  or  amendment  of  the  constitution. 

Article  XIV. — This  Constitution  may  be  altered  or  amended 
by  a  vote  of  three- fourths  of  the  members  present  at  any  annual 
meeting,  but  no  such  change  shall  be  made  at  any  meeting  at 
which  less  than  twenty  members  are  present. 

DUTIES   OF    LOCAL   COUNCIL. 

Article  XV. — Each  Local  Council  shall  perform  such  duties 
as  it  may  be  called  upon  to  perform  by  the  President,  or  as  may 
be  defined  by  the  by-laws. 

SUSPENSION    OF   MEMBERS. 

Article  XVI. — Any  member  of  the  Association  may  be 
suspended  or  expelled  for  misconduct  in  his  relations  to  this 
Association  or  in  his  professifon,  on  conviction  thereof,  in  such 
manner  as  may  be  prescribed  by  the  by-laws. 


Digitized  by  VjOOQIC 


Bar  Association  of  Tennessee.  87 


BY-LAWS. 


I. — PBBSIDBNT. 

The  President  shall  preside  at  all  meetings  of  the  Associa- 
tion, and  in  case  of  his  absence,  one  of  the  Vice-presidents  shall 
preside. 

II. — SECRE-JARY. 

The  Secretary  shall  keep  a  record  of  all  meetings  of  the  As- 
sociation, and  of  all  otfier  matters  of  which  a  record  shall  be 
deemed  advisable  by  the  Association,  and  shall  conduct  the 
correspondence  of  the  Association,  with  the  concurrence  of 
the  President.  He  shall  notify  the  officers  and  members  of 
their  election,  and  shall  keep  a  roll  of  the  members,  and  shall 
issue  notices  of  all  meetings. 

III.— SECRETARY  AND  TREASURER. 

The  Secretary  and  Treasurer  shall  collect,  and,  under  the  di- 
rection of  the  Central  Council,  disburse  all  funds  of  the  Asso- 
ciation;  he  shall  report  annually,  and  oftener,  if  required;  he 
shall  keep  regular  accounts,  which  shall  be  at  all  times  open  to 
inspection  of  the  members  of  the  Association.  His  accounts 
shall  be  audited  by  the  Central  Council.  Before  discharging 
any  of  the  duties  of  this  office,  the  incumbent  shall  execute  a 
bond,  with  good  and  sufficient  surety,  to  be  approved  by  the 
President,  payable  to  the  President  and  his  successors  in  office, 
in  the  sum  of  one  thousand  dollars,  for  the  use  of  the  Associa- 
tion, and  conditioned  that  he  will  well  and  faithfully  perform 
the  duties  of  his  office  so  long  as  he  discharges  any  of  the  du- 
ties thereof. 

IV. — CENTRAL   COUNCIL. 

The  Central  Council  shall  meet  at  least  once  every  three 
months,  and  oftener,  if  called  together  by  the  President.  They 
shall  have  power  to  make  such  regulations,  not  inconsistent 
with  the  Constitution  and  By-laws,  as  shall  be  necessary  for 
the  protection  of  the  property  of  the  Association,  and  for  tb^ 
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preservation  of  good  order  in  the  conduct  of  its  affairs.  They 
shall  keep  a  record  of  their  proceedings,  which  shall  be  read  at 
the  ensuing  meeting  of  the  Association ;  and  it  shall  be  their 
duty  to  present  business  for  the  Association.  They  shall  have 
no  power  to  make  the  Association  liable  for  any  debt  amouut- 
iiig  to  more  than  half  of  the  amount  in  the  Treasurer's  hands 
in  cash,  and  not  subject  to  prior  liabilities.  They  shall  perform 
such  other  duties  as  are  required  of  them  by  the  Constitution, 
or  as  may  be  assigned  to  them  by  the  President. 

V. — ORDER    OF   BUSINESS. 

At  each  annual,  stated,  or  adjourned  meeting  of  the  Associa- 
tion, the  order  of  business  shall  be  as  follows: 

1.  Reading  Minutes  of  preceding  meeting. 

2.  Address  of  the  President. 
8.  Report  of  the  Treasurer. 

4.  Report  of  Central  Council. 

5.  Elections,  if  any,  to  membership. 

6.  Reports  of  other  standing  committees. 

7.  Reports  of  special  committees. 

8.  Miscellaneous  business. 

9.  Election  of  officers. 

The  order  of  business  may  be  changed  by  a  vote  of  the  ma- 
jority of  the  members  present. 

No  person  in  discussion  shall  occupy  more  than  ten  minutes 
at  a  time,  nor  be  heard  more  than  tw?ce  on  the  same  subject. 

The  parliamentary  rules  and  orders  contained  in  Cushing's 
Manual,  except  as  otherwise  herein  provided,  shall  govern  all 
meetings  of  the  Association. 

VI. — MEMBERS-ELECT. 

If  any  person  elected  does  not,  within  one  month  after  notice 
of  his  election,  signify  his  acceptance  of  membership  by  a  letter 
to  the  Secretary  to  that  effect,  and  by  payment  of  his  admission 
fee,  he  shall  be  deemed  to  have  declined  to  become  a  member. 

VII. — COMMITTEES. 

In  pursuance  of  Article  X.  of  the  Constitution,  there  shall  be 
the  following  standing  committees: 
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1.  A  Committee  on  Jurisprudence  and  Law  Reform,  who  shall 
be  charged  with  the  duty  of  attention  to  all  proposed  changes 
in  the  law,  and  of  recommending  such  as,  in  their  opinion,  may 
be  entitled  to  favorable  consideration  of  the  Association. 

2.  A  Committee  on  Judicial  Administration  and  Remedial 
Procedure,  who  shall  be  charged  with  the  duty  of  the  observa- 
tion of  the  working  of  our  judicial  system,  the  collection  of  in- 
formation, the  entertaining  and  examination  of  projects  for  a 
change  or  reform  in  the  system,  and  of  recommending  from 
time  to  time  to  the  Association  such  action  as  they  may  deem  ' 
expedient. 

3.  A  Committee  on  Legal  Education  and  Admission  to  the 
Bar,  who  shall  be  charged  with  the  duty  of  examining  and  re- 
porting what  change  it  is  expedient  to  propose  in  the  system 
and  mode  of  legal  education,  and  of  admission  to  the  practice 
of  the  profession  in  the  State  of  Tennessee. 

4.  A  Committee  on  Publication,  who  shall  be  charged  with 
the  duty  of  examining  and  reporting  upon  all  matters  proposed 
to  be  published  by  authority  of  the  Association,  and  pertaining 
to  any  of  the  subjects  for  the  advancement  of  which  the  Asso- 
ciation is  created. 

5.  A  Committee  on  Grievances,  who  shall  be  charged  with 
the  hearing  of  all  complaints  which  may  be  made  in  matters 
affecting  the  interest  of  the  legal  profession  and  the  practice  of 
law,  and  the  administration  of  justice,  and  to  report  the  same 
to  this  Association,  with  such  recommendations  as  they  may 
deem  advisable;  and  said  committee  shall,  in  behalf  of  the  As- 
sociation, institute  and  carry  on  such  proceedings  against  of- 
fenders, and  to  such  extent  as  the  Association  may  order,  the 
cost  of  such  proceedings  to  be  paid  by  the  Treasurer,  on  the 
warrant  of  the  Central  Council,  out  of  moneys  subject  to  be 
appropriated  by  them. 

VIII. — MEMBERS  OF  COMMITTEES    AND  THEIR  APPOINTMENT. 

Each  of  the  standing  committees  shall  consist  of  five  mem- 
bers, and  shall  be  appointed  annually  by  the  President  of  the 
Association,  and  shall  coniinue  in  office  until  the  annual  meet- 
ing of  the  Association  next  after  their  appointment,  and  until 
their  successors  are  appointed,  with  power  to  adopt  rules  for 
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their  own  government,  not  inconsistent  with  the  Constitution 
or  these  By-laws.  Any  standing  committee  of  the  Assooiatiou 
^'^y^  by  rule,  provide  that  three  successive  absences  from  the 
meetings  of  the  committee,  unexcused,  shall  be  deemed  a  resig- 
nation by  the  member  so  absent  from  his  place  upon  the  com- 
mittee. Any  standing  committee  of  the  Association  may,  by 
rule,  impose  upon  its  members  a  fine  for  non-attendance,  and 
may  provide  for  the  disposition  of  the  fines  collected  under 
such  rule. 

IX. — CHARGES  AGAINST  MEMBERS. 

Whenever  any  complaint  shall  be  preferred  against  a  member 
of  the  Association  for  misconduct  in  his  relation  to  this  Asso- 
ciation, or  in  his  profession,  the  member  of  members  preferring 
such  complaint  shall  present  it  to  the  Committee  on  Grievances, 
in  writing,  and  subscribed  by  him  or  them,  plainly  stating  the 
matter  complained  of,  with  particulars  of  time,  place,  and  cir- 
cumstances. 

The  committee  shall  thereupon  examine  the  complaint,  and 
if  they  are  of  the  opinion  that  the  matter  therein  alleged  is  of 
suflicient  importance,  shall  cause  a  copy  of  the  complaint,  to- 
gether with  a  notice  of  not  less  than  five  days  of  the  time  and 
place  when  the  committee  will  meet  for  the  consideration  there- 
of, to  be  served  on  the  member  compl.iined  of,  either  personally 
or  by  leaving  the  same  at  his  place  of  business  during  the  office 
hours,  properly  addressed  to  him.  If,  after  hearing  his  expla- 
nation, the  committee  shall  deem  it  proper  that  there  shall  be 
a  trial  of  the  charge,  they  shall  cause  a  similar  notice  of  five 
days  of  the  time  and  place  of  trial  to  be  served  on  the  party 
complained  of. 

The  committee  shall  be  furnished  with  a  list  of  the  witnesses, 
their  names  and  place  of  residence,  who  it  is  proposed  shall  be 
examined  to  sustain  the  charge,  which  shall  accompany  the 
complaint  when  made  to  the  committee;  and  when  the  day  is 
set  for  trial  the  member  complained  of,  upon  his  demand  there- 
for, shall  be  entitled  to  a  copy  of  said  list  of  witnesses.  At  the 
time  and  place  appointed  for  the  trial,  or  at  such  other  time  as 
may  be  granted  by  the  committee,  the  member  complained  of 
shall  file  a  written  answer  or  defense.     Should  he  fail  to  do  so, 
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the  committee  may  proceed  thereupon  to  the  consideration  of 
the  complaint. 

The  committee  shall  thereupon,  and  at  such  other  times  and 
places  as  they  may  adjourn  to,  proceed  to  hear  the  evidence 
adduced  and  try  the  complaint,  and  shall  determine  all  ques- 
tions of  evidence. 

The  complainant,  and  the  member  complained  of,  shall  each 
be  allowed  to^appear  personally  and  by  counsel,  who  must  be 
members  of  the  Association ;  and  the  complainant,  and  the 
member  complained  of,  shall  each  be  competent  \vitnesse8.  The 
witnesses  shall  vouch  for  the  truth  of  their  statements  on  their 
word  of  honor.  The  committee  shall  have  power  to  summon 
witnesses;  and  if  any  such  witnesses  are  members  of  the  Asso- 
ciation, a  neglect  or  refusal  to  appear  may  be  reported  to  the 
Association  by  the  committee,  and  treated  as  misconduct. 

The  committee,  of  whom  a£  least  four  must  be  present  at  the 
trial — except  that  a  less  number  must  adjourn  from  time  to 
time — shall  hear  and  decide  the  allegations  submitted  to  tlienj ; 
and  if  they  find  the  complaint,  or  any  material  part  of  it,  to 
be  true,  they  shall  so  report  to  the  Association,  with  their  rec- 
ommendation as  to  the  action  to  be  taken  thereon. 

The  decision  of  the  committee  shall  be  served  on  the  member 
complained  of,  and  if  the  decision  be  that  the  complaint,  or  any 
material  part  thereof,  is  true,  and  in  that  case  only,  the  ci»m- 
mittee  shall  also  serve  a  copy  of  the  complaint,  answer,  if  there 
be  an  answer,  and  decision  on  the  President  of  the  Association  ; 
and  if  requested,  either  by  the  member  or  members  complain- 
ing, or  the  member  complained  of,  shall  annex  thereto  a  copy 
of  the  evidence  taken,  which  said  document  shall  be  regarded 
as  a  report  of  the  committee  to  the  Association. 

Every  such  report  shall  be  acted  on  only  by  the  Association 
at  an  annual,  stated,  or  adjourned  meeting  of  the  Association, 
and  of  which  the  member  complained  of  shall  have  due  notice, 
to  be  served  upon  him  by  direction  of  the  committee.  The 
Association  shall  thereupon  proceed  to  take  such  action  on  said 
report  as  they  may  see  fit,  provided  only  that  no  member  shall 
be  expelled  unless  by  the  vote  of  two-thirds  of  the  members 
present  and  voting. 

Whenever  any  trial  shall  be  determined  on,  the  member  com- 
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plained  of  may  object,  for  cause,  to  any  of  the  members  of  said 
committee,  which  causes  he  shall  state  in  writing  and  present 
to  the  committee.  Thereupon  the  committee  shall  report  the 
facts  to  the  President,  and  inclose  to  him  a  copy  of  the  objec- 
tions for  cause;  and  the  President  shall  forthwith  summon  the 
Central  Council  to  meet  with  him,  and  determine  what  weight, 
if  any,  the  objections  for  cause  are  justly  entitled  to  have;  and 
if  the  President  and  a  majority  of  the  Central  Council  present 
and  voting  shall  determine  that  the  objections  for  cause  are  not 
well  taken,  and  that  the  same  are  overruled,  the  President  shall 
so  inform  the  Committee  on  Grievances;  but  if  the  President 
and  a  majority  of  the  Central  Council,  as  aforesaid,  shall  de- 
termine that  any  of  said  objections  for  cause  to  any  member  of 
the  Committee  on  Grievances  are  well  taken,  then  the  Presi- 
dent shall  so  inform  said  committee,  and  forthwith  appoint  an- 
other member  or  members  to  supply  the  temporary  vacancy 
caused  thereby ;  and  the  method  herein  provided  shall  be  re- 
sorted to  until  a  committee  is  obtained  against  whom  the  mem- 
ber conjplained  of  urges  no  just  objection  for  cause. 

If  any  member  of  the  bar  in  the  State  of  Tennessee  shall 
collect  money  in  his  professional  capacity  for  a  client,  and 
wrongfully  fail  or  refuse  to  account  for  the  same,  it  shall  be 
the  duty  of  the  President  or  any  Vice-president  of  the  Bar  As- 
sociation of  Tennessee,  on  complaint  being  made  to  him  by  any 
person,  to  appoint  a  suitable  committee  from  among  the  mem- 
bers of  this  Association  to  investigate  the  case,  and  report  the 
facts  to  the  officer  appointing  this  committee;  and  if,  iu  the 
judgment  of  that  officer,  a  case  can  be  made  out  against  the 
oftender^  said  appointing  officer  shall  order  the  same  or  another 
committee  to  prosecute  the  offender  in  the  courts  to  disbarment. 

If  any  member  of  the  bar  in  Tennessee  shall  be  guilty  of 
any  unprofessional  conduct,  for  which  he  could,  under  the  then 
existing  laws  of  the  land,  be  disbarred,  it  shall  be  the  duty  of 
the  President  and  Vice-presidents  of  the  Bar  Association  of 
Tennessee  to  proceed  to  have  him  disbarred,  as  indicated  in  the 
by-law  just  preceding  this. 

All  the  foregoing  proceedings  shall  be  kept  secret,  except  as 
their  publication  is  hereinbefore  provided  for,  unless  otherwise 
provided  by  the  Association. 
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X. — nominations  and  blbctions. 

Nominations  of  candidates  to  fill  the  respective  offices  may 
be  made  at  the  time  of  election  by  any  member,  and  as  many 
candidates  may  be  nominated  for  each  office  as  members  niay 
wish  to  name,  but  all  elections,  whether  to  office  or  member- 
ship, must  be  by  ballot.  A  majority  of  the  votes  cast  shall  be 
sufficient  to  elect  to  office,  but  five  negative  votes  shall  be  suffi- 
cient to  defeat  an  election  to  membership. 

XI. — SUPPLYING   VACANCIBS. 

All  vacancies  in  any  office  or  committee  of  this  Association 
shall  be  filled  by  appointment  of  the  President,  and  the  persons 
thus  appointed  shall  hold  for  the  unexpired  terra  of  his  prede- 
cessor; but  if  a  vacancy  occur  in  the  office  of  President,  it  shall 
be  filled  by  the  Association  at  its  first  stated  meeting  occurring 
more  than  ten  days  after  the  happening  of  such  vacancy,  and 
the  person  elected  shall  hold  for  the  unexpired  term  of  his  pre- 
decessor. 

XII. — ANNUAL    DUES. 

All  annual  dues  to  this  Association  shall  be  paid  on  or  before 
the  first  day  of  March  in  each  year,  and  any  member  failing  to 
pay  his  annual  dues  by  that  time  shall  be  in  default,  and,  upon 
the  order  of  the  President,  the  Secretary  shall  strike  the  name 
of  such  member  from  the  roll  of  membership,  unless  for  good 
cause  shown  the  President  shall  excuse  such  default,  in  which 
last  event  the  name  of  such  member  shall,  upon  the  order  of 
the  President,  be  restored  by  the  Secretary  to  the  roll  of  mem- 
bership. 

XIII. — AMENDMENT    OP    BY-LAWS. 

These  By-laws  may  be  amended  at  any  stated,  adjourned,  or 
annual  meeting  of  the  Association  by  a  majority  of  those  present. 

XIV. — RESIGNATION    OF    OFFICERS    AND    MEMBKRS. 

Any  officer  may  resign  at  any  time  upon  settling  his  accounts 
with  the  Association.  A  member  may  resign  at  any  time  upon 
the  payment  of  all  dues  to  the  Association;  and  from  the  date 
of  the  receipt  by  the  Secretary  of  a  notice  of  resignation,  with 
an  indorsement  thereon  by  the  Treasurer  that  all  dues  have 
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been  paid  as  above  provided,  the  person  giving  such  notice 
shall  cease  to  be  a  member  of  the  Association. 

XV. — SALARY    OF   SECRETARY   AND    TREASURER. 

The  annual  salary  of  the  Secretary  and  Treasurer  shall  be 
two  hundred  dollars,  one-half  of  which  shall  be  due  on  the  first 
day  of  May  and  the  other  half  on  the  first  day  of  November 
in  each  year,  but  may  be  paid  earlier,  or  at  other  times,  if  the 
Central  Council  shall,  in  writing,  so  direct;  but  this  shall  be  in 
full  of  all  compensation  to  him.  No  other  oflicer  of  the  Asso- 
ciation shall  receive  any  salary  or  compensation. 

XVI. — SPECIAL    MEETING. 

If  the  President  and  Central  Council  shall  determine  that  it 
is  necessary  for  the  Association  to  hold  any  other  meetings 
during  any  year  than  the  regular  annual  meeting,  the  same 
shall  be  held  at  such  time  and  place  as  the  President  and  Cen- 
tral Council  may  fix,  upon  twenty  days'  notice  of  such  time 
and  place,  to  be  given  by  the  Secretary  by  publication  in  a 
newspaper;  and  the  Secretary  shall  give  this  notice  upon  the 
order  of  the  President. 
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President's  Address 


W.  A.  Henderson. 


Gentlemen  of  the  Bar  Association  : 

I  need  not  emphasize  that  it  gives  me  great  pleasure  to  greet 
you  here  again  on  this  annual  occasion.  The  mutual  pleasure 
permeates  every  member.  It  will  be  a  glad  occasion  for  you  to 
rest  from  your  labors,  and  to  give  friendly  greeting  one  to  an- 
other while  you  take  counsel  as  to  your  profession. 

Since  we  have  last  gathered  together,  how  many  battles  you 
have  come  out  of — battles  with  the  juries,  battles  with  the  peo- 
ple, battles  with  the  courts,  battles  with  each  other!  For  a 
twelvemonth  you  have  been  wearing  the  armor  of  every  mad- 
man, every  wronged  man,  every  impecunious  man,  every  hard- 
hearted man,  most  of  the  rascals,  and  some  good  men  in  the 
State  of  Tennessee,  and  you  have  been  fighting  their  battles  all 
along  the  line  from  the  mountains  to  the  river. 

You  have  also  just  got  through  the  periodical  contest  of 
election,  and  have  brought  in  many  a  torn  and  tattered  ban- 
ner. Though  some  have  been  defeated,  I  hope  no  banner  has 
been  brought  here  trailing  in  the  dust.  We  have  been  cham- 
pioning candidate  constables,  justices  of  the  peace,  clerks,  sher- 
iffs, judges,  and  chancellors  of  the  lower  courts,  and  we  have 
wearied  with  the  canvass  of  the  candidates  for  the  Supreme 
Court.  Some  of  these  have  been  borne  to  sanctified  obsequies, 
and  others  to  their  well-deserved  reward.  One  new  member  of 
that  court  takes  his  seat  in  September  as  an  arbitrator  of  the 
life,  liberty,  and  property  in  Tennessee.  By  the  time,  of  our 
next  meeting  we  will  have  graded  him  with  his  real  rank 
araong  his  peers.  I  predict  for  him  a  most  illustrious  judicial 
career. 

We  have  also  surged  back  and  forth,  and  risen  up  and  gone 
down,  with  the  contest  between  the  national  parties,  and  among 
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factions  and  Bchisms  of  all  parties.  Fierce  enmities  have  dis- 
rii[>ted,  and  fellowship  has  again  been  welded.  Friendships  have 
been  murdered  and  brought  to  life,  and  strange  political  bed- 
fellows have  slept  together,  oftentimes  concealing  and  some- 
tinics  using  a  treacherous  dagger,  and  the  battle  still  goes  on. 

And,  more  than  all,  since  we  last  met  on  the  historic  high- 
lands of  Lookout,  the  wolf  of  want  has  been,  and  is  now,  at 
our  doors,  and  his  threat  has,  no  doubt,  thinned  our  number 
at  this  convention.  Out  of  the  heat  and  fog  and  gases  that 
have  been  engendered  by  this  friction,  even  the  foundations  of 
our  political  institutions  have  been  maligned  and  threatened, 
but  they  have  not  been  endangered  nor  shaken  from  their  solid 
bases.  Gaunt  figures  have  arisen  and  stalked  through  the  land, 
and  then  sunk  back  into  the  darkness  out  of  which  they  came, 
as  baleful  images  sometimes  seem  to  ride  and  lash  the  storm- 
clouds. 

Anarchy — pure,  simple,  imported  anarchy — has  been  encour- 
aged to  raise  her  horrid  front  among  us;  has  flaunted  her  red 
flag  upon  our  highways;  has  demanded  blood,  and  got  it. 
Other  lesser  evils,  known  to  you  all,  have  attended  far  down 
the  lines,  but  in  the  same  train. 

In  these  experiences,  two  blessings  have  been  made  manifest 
— first,  the  symptoms  were  developed  before  there  was  real 
danger  or  damage  from  the  disease ;  and,  second,  the  whole 
Southland  has  been  seen  of  all  men  to  be  loyal,  stead}^  and 
true  to  the  government  of  the  United  States  of  America.  The 
great  body  of  the  people,  that  quietly  rested  befow  the  fretful 
and  seething  surface,  rose  in  its  might  and  bruised  the  head  of 
this  serpent.  In  all' and  through  all  this  work,  in  shoulder- 
touch  with  Grover  Cleveland,  stood  Peter  Turney  of  Tennessee. 
In  all  such  disturbances,  the  profession  of  the  law  is  the  bul-, 
wark  of  society. 

It  is  prescribed  that  at  this  time  I  shall  make  mentiou  of  any 
changes  in  the  statute  books,  state  or  national,  since  our  last 
meeting.  As  you  know,  I  will  find  it  an  easy  task.  I  shall 
not  make  mention  of  nor  discourse  upon  any  casual  or  health- 
ful quasi-acts  passed  by  the  Supreme  Court  of  Tennessee.  I 
wish  there  were  more  of  them.  I  have  never  heard  one  of 
them  held  to  be  unconstitutional,  nor  repealed  by  the  body  that 
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passed  it.  But  because  it  is  to  be  presumed  by  the  good-natured 
public  that  there  are  no  such  enactments,  we  make  no  mention 
of  them  at  all.  Acting  along  the  line  of  my  duty,  I  say  loudly 
and  boldly  that  our  Supreme  Court  never  made  a  law. 

Our  State  Legislature  has  given  us  a  rest,  a  foretaste  of  that 
rest  that  is  reserved  for  the  good  of  Israel.  A  legislature  is 
uever  so  popular,  never  so  well  rooted  in  the  love  and  confi- 
dence of  the  people,  as  when  its  members  are  scattered  in  the 
bosoms  of  their  respective  families.  Some  good  people  are 
wishing  that  Congress  might  find  a  way  to  go  home,  and  some 
of  the  representatives  be  kept  there.  Much  space  might  be 
well  used  in  writing  what  a  legislature  might  do,  and  what  a 
legislature  might  undo,  bul  such  a  venture  would  rob  this  ad- 
dress of  some  of  its  beauty — the  beauty  of  brevity. 

The  acts  of  Congress  for  the  last  year,  of  a  general  nature, 
may  be  epitomized  as  follows:  On  November  1, 1893,  there  was 
passed  the  famous  repeal  of  the  act  of  July  14,  1890,  which  di- 
rected the  purchase  of  silver  bullion,  and  the  issue  of  treasury 
notes  thereouj  which  repealing  has  declared  the  policy  of  the 
government  to  support  bimetallism  and  parity  of  all  dollars. 
The  passage  of  this  repeal  provoked  much  bitterness,  but  the 
repeal  prevailed,  though  there  is  some  discontent  concerning 
the  same  that  is  sought  to  be  allayed  by  other  measures  still  in 
fieri. 

On  February  8,  1894,  the  act  was  passed,  as  a  party  measure 
by  the  Democratic  party,  repealing  all  acts  relating  to  the 
supervising  of  elections.  All  that  machinery,  together  with 
its  workings,  are  things  of  the  past.  There  are  those  who 
deemed  the  repealed  law  a  beneficial  one,  but  none  can  deny  that 
it  had  brought  about  an  irritation  which  robbed  it  of  any  pos- 
^siWe  power  of  good.  Its  repeal  was  the  drawing  of  a  thorn 
from  a  fentered  hand,  opening  a  way  for  health  and  peace. 

On  June  28,  1894,  by  an  act  Labor  Day,  the  first  Monday  in 
September,  was  designated  as  a  legal  holiday,  taking  rank  with 
her  four  sisters— January  1,  February  22,  May  30,  and  July  4, 
and  others,  as  may  be  designated  by  proclamation. 

On  July  16,  1894,  an  act  was  passed  authorizing  Utah  to 
form  a  constitution  and  make  application  to  be  admitted  as  one 
of  the  United  States,     Thus  has  ended  a  long,  bitter,  resentful 
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probation,  when  the  proposed  sister  is  allowed  to  come  out  of 
the  black  penitential  cloak,  and,  like  a  prodigal  daughter,  with 
a  ring  upon  her  finger  and  a  forced  confession  upon  her  lips, 
take  her  place  in  the  circle  of  sisterhood  into  which  she  has  so 
long  pouted  to  come. 

The  tariff  question — but  I  forbear.  On  that,  the  tinkering 
and  dallying  is  going  on  at  this  moment  while  I  am  talking  to 
you.  It  will  take  twelve  months  for  this  subject  to  get  cool 
enough  to  handle,  and  at  that  time  my  successor  will  announce 
the  outcome  and  workings  of  that  measure,  or  the  want  of 
measure. 

There  is  another  act,  which  is  stated  by  some  to  be  impor- 
tant, which  defines  what  an  "Ohm"  is  and  shall  hereafter  be 
construed  to  be.  I  presume  there  are  few  of  you  who  knew 
what  an  "Ohm"  was  until  I  explained  it  to  you. 

So  far  as  has  met  my  observation,  this  is  the  contribution  of 
new  laws  for  the  year.  It  is  a  meager  supply,  but  these  are 
hard  times,  and  we  must  be  economical  in  the  use  of  brain 
tissue.  Our  clients  must  do  on  half  rations  until  times  get 
better. 
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Statistics  Relative  to  the  Judiciary  in  the 
Various  States. 


By  John  Ruhm, 

Of  the  NaahviUe  Bar. 

Mr.  President: 

With  the  aid  of  John  Ruhm,  Jr.,  and  Lee  Brock,  both  of 
the  Nashville  bar,  I  have,  from  correspondence  with  lawyers 
in  each  one  of  the  States  of  the  Union,  collected  in  the  table 
liereto  annexed  some  statistics  relative  to  the  judiciary  of  the 
States,  which  may  prove  interesting,  if  not  useful.  It  is  not 
pretended  that  the  information. given  is  officially  authentic,  and 
it  is  barely  possible  that  here  and  there  the  figures  are  errone- 
ous. I  did  not  consult  statutes,  but  relied  on  statements  by 
letters  sent  me*  in  reply  to  inquiries  made  of  lawyers  in  the 
the  respective  States  whom  I  thought  reliable. 

Although  not  called  for  on  the  regular  programme,  I  hope  it 
will  not  be  considered  im|fertinent  or  irrelevant  to  submit  this 
paper.  Respectfully, 

John  Ruhm. 

Nashvillb,  Tenn.,  August  7,  1894. 


ALABAMA. 


All  judges  are  elected  by  the  people.  Vacancies  filled  by  ap- 
pointment. No  constitutional  or  statutory  provision  for  repre- 
sentation of  political  minority  party. 

Supreme  Court, — Five  judges,  of  whom  the  chief  justice  has 
salary  of  $4,500,  and  associates  $4,000. 

Circuit  Courts  have  common  law  jurisdiction.  Ten  judges, 
one  for  each  of  ten  circuits. 

Chancery  Court. — Five  chancellors.  Exclusive  equity  juris- 
diction.    Circuit  judges  and  chancellors  have  salary  of  $2,5  0. 

Several  towns  and  counties  have  city  courts,  with  equity,  law, 
and  criminal  jurisdiction. 
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arkansas. 

All  judges  elected  by  the  people.  No  provision  for  repre- 
sentation of  political  minority  party. 

Supreme  Court. — Five  judges;  salary,  $3,000  per  annum. 
Elected  for  eight  years. 

Circuit  Court, — Seventeen  circuit  judges;  two  chancellors. 
Salary,  $2,000  per  annum.  Elected  for  four  years.  There  are 
two  separate  chancery  districts,  but  all  circuit  judges  exercise 
both  common  law  and  equity  jurisdiction. 

CALIFORNIA. 

Judges  are  elected.  No  constitutional  or  statutory  provision 
for  representation  of  political  minority  party. 

Supreme  C^o/^W  judges  are  elected  for  twelve  years,  with  a  sal- 
ary of  $6,000.  Superior  court  judges  for  six  years,  with  sala- 
ries of  $4,000,  except  that  four  of  these  judges,  in  small  coun- 
ties, receive  $3,500,  and  one,  $2,000. 

Total  number  of  judges  in  the  State,  ninety-two.  There  is 
also  a  supreme  court  commission  of  five,  who^rank  as  judges, 
but  the  commission  is  temporary. 

There  are  no  special  courts  of  equity  jurisdiction. 

COLORADO. 

All  judicials  elected,  except  judges  of  the  court  of  appeals, 
who  are  appointed  by  the  governor.  The  court  of  appeals  was 
established  in  1891.  No  statutory  or  constitutional  provision 
for  representation  in  the  judiciary  to  political  minority  party. 

Terms  of  Office, — Supreme  court,  nine  years;  court  of  appeals, 
six  years;  district  court,  six  years;  county  court,  three  years. 

Salaries. — Supreme  court,  $5,000;  court  of  appeals,  $5,000 ; 
district  court,  $4,000;  county  courts,  which  are  courts  of  pro- 
bate, $1,200  to  $5,000,  according  to  population  of  counties. 

Number  of  Judges. — Three  supreme  court  judges,  three  judges 
of  court  of  appeals,  eighteen  district  judges. 

There  are  no  special  courts  of  equity  jurisdiction. 

CONNECTICUT. 

The  judiciary  is  appointed.  The  judges  are  nominated  by 
the  governor,  and  confirmation  requires  the  consent  of  a  majority 
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vote  of  both  houses  of  the  legislature.  No  provision  for  rep- 
resentation of  political  minority.  The  judges  serve  a  term  of 
oi^lit  years.  Salary,  at  $4,000  per  annum,  and  $1,000  for  the 
ex  penses  of  each  judge. 

There  are  five  judges  of  court  of  common  pleas,  eight  judges 
of  the  superior  court,  and  five  justices  of  the  supreme  court  of 
errors. 

AH  nisi  prius  courts  have  law  and  equity  jurisdiction. 

DELAWARE. 

The  judiciary  is  appointed  by  the  governor.  No  provision 
for  representation  of  political  minority  party.  All  judges  are 
appointed  for  life.  The  supreme  court  is  composed  of  five 
j  udges. 

Salaries. — Chancellors,  $3,000 ;  chief  justices,  $3,000;  associ- 
ate judges,  $2,700.  All  receive  a  per  diem  when  holding  court 
out  of  the  county  where  they  reside. 

There  is  a  special  court  of  chancery. 

FLORIDA. 

Supreme  court  and  probate  judges  are  elected  by  the  people. 
Circuit  court  and  criminal  court  judges  are  api^ointed  by  the 
governor,  by  and  with  the  advice  of  the  senate.  No  provision 
for  minority  representation. 

Supreme  court  judges  are  elected  for  six  years ;  county  judges 
for  four  years;  circuit  and  criminal  court  judges  appointed  for 
six  years.     Chief  justice  is  designated  by  lot. 

Salaries. — Supreme  court  judge,  $3,000 ;  circuit  court  judges, 
$2,500;  criminal  court  judges,  $1,000;  probate  judges  .receive 
fees. 

Number  of  Judges. — There  are  seven  circuit  courts,  one  judge 
for  each.  There  is  a  chief  justice  of  the  supreme  court,  and 
two  associate  justices. 

The  circuit  courts  exercise  common  law  and  equky  jurisdic- 
tion. 

GEORGIA. 

The  judiciary  is  elected  by  the  legislature,  except  that  city 
and  county  judges  are  appointed  by  the  governor,  and  confirmed 
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by  the  senate ;  probate  judges  by  the  people.  No  provision  for 
political  minority  representation. 

Term  of  Office. — Court  of  appeals,  six  years;  others,  four 
years. 

Salaries. — Court  of  appeals,  $3,000;  superior  court,  $2,000; 
city  judges  and  county  judges,  $3,000,  and  less,  according  to 
population;  probate  judges,  fees. 

There  are  three  judges  of  the  court  of  appeals,  and  twenty- 
three  of  the  superior  court.  No  special  court  of  equity  juris- 
diction.    Common  law  and  equity  merged. 

ILLINOIS. 

Judges  are  elected.  No  provision  for  political  minority  rep- 
resentation. 

Term  of  Office. — Circuit,  six  years;  county,  four  years;  su- 
preme, nine  years.  Appellate  judges  are  chosen  from  the  cir- 
cuit judges  by  the  supreme  court,  for  three  years. 

Salaries. — Supreme,  $4,000;  circuit,  $3,500;  county,  fixed  by 
board  of  supervisors. 

There  are  seven  supreme  court  judges,  twelve  appellate 
judges,  thirty-nine  circuit  and  one  hundred  and  two  county 
judges.     Total,  one  hundred  and  forty-eight. 

No  special  court  of  equity  jurisdiction. 

IDAHO. 

The  judges  are  elected.  No  constitutional  or  statutory  pro- 
\n8ion  for  representation  of  minority  party. 

Supreme  judges  are  elected  for  two  years;  district  judges  for 
four  years.     Salary,  $3,000  each  per  annum. 

There  are  five  nisi  priuSy  and  three  supreme  judges. 

District  courts  have  equity  jurisdiction. 

INDIANA. 

The  judiciary  is  elected.  Vacancies  filled  by  appointment  by 
the  governor.     No,  provision  for  minority  representation. 

The  courts  of  record  are  a  supreme  court  and  appellate  court, 
with  final  jurisdiction  in  certain  cases,  circuit  courts,  superior 
courts,  and  criminal  courts.  Circuit  and  supreme  judges  are 
elected  for  six  years ;  all  others  for  four  years. 
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Setlaiies. — Supreme   court  judges,   $4,000;    appellate  court, 
^3,500;  criminal  judges,  |2,500;  circuit  judges,  $2,500;  supe- 
rior judges,  $2,500.     Circuit  aud  superior  judges  in  large  coun- 
ties may  have  their  salaries  increased  $1,500  by  county  commis- 
sioners, on  application  of  tax-payers. 

There  are  fifty-six  circuit  judges,  seven  superior  judges,  one 
criniinal  judge,  five  judges  of  the  appellate  court,  and  five  su- 
preme court  judges. 

There  are  no  special  courts  of  equity  jurisdiction. 

IOWA. 

The  judiciary  is  elected.     No  minority  representation. 

Supreme  Court. — Five  judges,  elected  for  six  years.  Their 
salary  is  $4,000. 

District  Courts, — There  are  forty-seven  distriot  court  judges, 
who  are  elected  for  four  years.  Their  salary  is  $2,500  per  an- 
num. The  district  courts  have  original  jurisdiction  in  law  and 
equity  and  criminal. 

There  are  no  special  chancery  courts. 

KANSAS. 

The  judiciary  is  elected  by  the  people.  No  provision  for  mi- 
nority representation. 

Supreme  judges  elected  for  six  years;  district  judges  for  four 
years;  probate  judges  for  two  years. 

Supreme  court  judges  receive  a  salary  of  $3,000,  district 
court  judges  $2,500,  and  probate  judges  are  paid  by  fees. 

There  are  thirty-five  districts  with  one  judge  each.  In  three 
of  the  larger  districts  an  additional  judge  is  elected. 

No  special  courts  of  equity  jurisdiction. 

All  distinction  between  legal  and  equitable  jurisdiction  is 
abolished  by  statute. 

KBNTUCKY. 

All  judges  are  elected.  No  provision  for  minority  representa- 
tion. 

Judges  of  court  of  appeals  hold  for  eight  years,  and  they  re- 
ceive a  salary  of  $5,000.    The  court  is  composed  of  seven  judges. 

Circuit  Judges. — There  are  thirty ;four  circuits,  ^{  v?V\ch  tour 
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are  for  Louisville.  Each  circuit  has  one  judge.  The  salary 
throughout  the  State  is  $3,000,  and  in  Louisville  $5,000. 

There  is  a  county  court  for  each  county — one  hundred  and 
seventeen  in  all. 

The  new  constitution  abolished  special  courts  of  equity  juris- 
diction, and  now  all  jurisdiction  rests  in  the  circuit  courts. 

In  the  Louisville  district  the  circuit  court  is  divided  into  a 
cliancery  division,  a  criminal  division,  a  common  pleas  division, 
and  a  law  and  equity  division.  Cases  are  assigned  by  lot  to 
the  respective  division,  the  chancery  division  taking  only  equity 
cases. 

LOUISIANA. 

Supreme  Court, — Chief  justice  and  four  associates  appointed 
by  the  governor.  Chief  justice  for  a  term  of  twelve  years  and 
associates  for  four,  six,  eight,  and  ten  years  respectively ;  salary, 
$5,000. 

Circuit  Court  of  Appeals. — Six  courts,  two  judges  each;  elected 
by  legislature  for  terms  of  four  and  eight  years  respectively : 
salary,  $4,000. 

District  Courts. — Twenty-six  judges,  one  for  each  district  out- 
side of  New  Orleans;  six  for  two  districts  in  New  Orleans;  all 
elected  by  people  of  district  for  term  of  four  years;  salary,  $3,000, 
except  those  in  New  Orleans,  $4,000. 

No  separate  equity  jurisdiction.  No  constitutional  or  statu- 
tory provision  for  representation  or  recognition  of  political 
minority  party. 

MAINE. 

The  judges  of  the  supreme  and  superior  courts  are  appointed 
by  the  governor. 

No  constitutional  or  statutory  provision  for  minority  repre- 
sentation. By  party  etiquette,  minority  is  allowed  one  repre- 
sentative on  the  supreme  bench. 

The  judges  are  appointed  for  seven  years,  and  generally  re- 
appointed, so  as  to  practically  make  it  a  life  tenure. 

The  salary  of  the  supreme  court  judge  is  $3,500.  One  supe- 
rior court  judge  is  $2,500,  the  other  $2,000. 

The  supreme  court  consists  of  eight  judges,  who  also  sit  at 
Vim  prius. 
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There  is  no  court  of  special  equity  jurisdiction,  but  the  su- 
preme court  exercises  full  equity  jurisdiction. 

MARYLAND. 

The  judges  are  elected  for  a  term  of  fifteen  years. 

There  is  no  minority  representation  in  the  judiciary. 

There  are  eight  judges  of  the  court  of  appeals,  all  of  whom 
receive  a  salary  of  $4,500.  There  are  fourteen  circuit  court 
judges  in  the  State,  receiving  a  salary  of  $3,600,  and  six  circuit 
judges  in  Baltimore,  receiving  $5,000. 

There  are  no  special  courts  of  equity  jurisdiction. 

MASSACHUSETTS. 

All  judges  appointed  by  governor  for  life,  or  during  good 
behavior.  No  constitutional  or  statutory  provision  for  repre- 
sentation of  political  minority  party. 

Salaries. — Superior  court  judges,  $5,500  per  annum;  chief 
justices,  $6,000,  and  all  justices  $500  each,  additional,  for  travel. 
Supreme  court  judges,  $7,000  per  annum,  and  chief  justices  of 
supreme  court,  $7,500,  and  all  justices  $500  each,  additional, 
for  traveling  expenses. 

There  are  fifteen  superior,  or  nisi  pri^^s,  judges. 

Tlie  superior  and  supreme  judicial  courts  have  equity  juris- 
diction, original  and  concurrent;  with  final  appeal  to  supreme 
court  in  banc. 

MICHIGAN. 

The  judiciary  is  elected  by  the  people. 

There  is  no  statutory  or  constitutional  provision  securing 
representation  to  any  political  party  in  the  judiciary;  but,  by 
precedent,  in  many  circuits  the  bar  recommends,  and  the  people 
generally  assent  to  the  selection  of,  non-partisan  judges. 

The  circuit  judges  are  elected  for  six  years,  the  supreme  court 
judges  for  ten  years. 

The  salary  of  the  supreme  court  judges  is  $7,000  per  annum. 

There  are  thirty-four  circuits  throughout  the  State,  the  judges 
of  which  have  a  salary  of  $2,500  per  year.  Five  circuit  judges 
in  Detroit  receive  $5,000. 

There  are  five  supreme  court  judges. 

The  courts  have  both  common  law  and  equity  jurisdiction.    ' 
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minnesota. 

The  judges  are  elected  by  popular  vote. 

No  statutory  or  constitutional  provision  for  representation  of 
minority  party ;  but,  as  a  rule,  lawyers  recommend,  and  the  peo- 
ple confirm  by  election,  non-partisan  judges. 

Term  of  office  of  all  judges  is  six  years. 

The  supreme  court  consists  of  five  judges,  who  are  paid  $5,000 
per  annum.  There  are  twenty- nine  district  judges,  at  a  salary 
of  $3,500.  Minneapolis  and  St.  Paul  pay  their  judges  an  addi- 
tional sum  of  $1,500  per  annum. 

There  are  no  special  courts  of  equity  jurisdiction. 

MISSISSIPPI. 

Judges  appointed  by  the  governor,  by  and  with  the  advice  of 
the  senate.     No  party  etiquette. 

Supreme  court  judges  appointed  for  nine  years ;  circuit  court 
judges  and  chancellors  for  four  years. 

Salary  of  supreme  court  judges,  $8,500;  circuit  aud  chan- 
cellors, $2,750. 

The  chancery  courts  exercise  the  same  jurisdiction  as  did  the 
equity  and  ecclesiastical  courts  of  England;  circuit  courts,  com- 
mon law  jurisdiction. 

MISSOURI. 

The  judiciary  is  elected.  No  provision  for  minority  repre- 
sentation. 

Supreme  court  judges  are  elected  for  ten  years;  judges  of 
court  of  appeals,  twelve  years;  circuit  court  judges,  six  years. 

Salaries. — Supreme  court  judges,  $5,000.  Court  of  appeals: 
St.  Louis,  $5,500;  Kansas  City,  $3,500.  Circuit  judges:  St. 
Louis,  $5,500;  Jackson  county,  $3,000;  all  other  circuit  judges, 
$2,000. 

There  are  five  supreme  court  judges,  five  judges  of  court  of 
appeals,  and  thirty-five  circuit  judges,  of  whom  four  are  in  St. 
Louis  and  two  in  Kansas  City. 

There  are  no  special  courts  of  equity  jurisdiction. 

MONTANA. 

Judiciary  elected.     No  provision  for  minority  representation. 
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Supreme  judges  elected  for  six  years;  district  jutlges  for  four 
years. 

The  salary  of  the  supreme  court  judges,  $4,000;  of  *the  dis- 
trict judges,  $3,500. 

There  are  three  supreme  court  judges,  and  eleven  district 
judges.     There  are  no  special  equity  courts. 

NEBRASKA. 

Judges  are  elected.  Judges  of  supreme  court  for  six  years, 
and  judges  of  district  courts  for  four  years,  all  receiving  a  salary 
of  $2,500.     County  judges  receive  no  salaries,  but  fees. 

Supreme  court  has  three  judges,  of  whom  senior  judge  is 
chief  justice.  Twenty-eight  district  judges.  Every  county  of 
the  state  has  a  county  judge.  No  special  courts  of  equity  ju- 
risdiction. 

NEVADA. 

The  judiciary  is  elected  by  the  people.  There  is  no  provision 
for  minority  representation.  The  term  of  judges  of  supreme 
court  is  six  years,  that  of  district  judges  is  four  years.  There 
are  five  supreme  court  judges,  and  five  district  judges. 

The  salary  of  the  supreme  court  judges  is  $6,000,  that  of  the 
district  court  judges  is  $4,000. 

NEW  HAMPSHIRE. 

The  judges  are  appointed  by  the  governor  for  life. 

There  is  only  one  court,  consisting  of  seven  judges,  and,  by 
usage,  the  minority  party  is  now,  and  has  long  been,  repre- 
sented by  three  members  of  the  court. 

There  is  only  one  court.  The  trial  justice  in  a  particular 
case  does  not  sit  on  appeal,  and  there  is  no  special  equity  court, 
all  the  judges  exercising  common  law  and  equity  jurisdiction. 

The  chief  justice  receives  $3,500,  the  associate  justices  $3,300. 

NEW  JERSEY. 

The  judges  are  appointed  by  the  governor,  and  confirmed  by 
the  senate.  It  is  a  custom  for  the  governor  to  appoint  some  of 
the  supreme  court  judges  from  the  minority  party. 

The  court  of  chancery  consists  of  the  chancellor,  appointed 
5 

Digitized  by  VjOOQ IC 


_J 


58  Proceedings  of  the 

by  the  governor,  and  four  vice  cliancellors,  appointed  by  the 
chancellor. 

The  court  of  errors  and  appeals  consists  of  the  chancellor, 
the  chief  justice,  the  associate  justices  of  the  supreme  court, 
and  six  other  judges,  called  lay  judges,  which  said  six  judges 
are  appointed  for  a  term  of  six  years,  at  a  per  diem  compensa- 
tion and  mileage.  The  chancellor  presides  in  the  court  of 
errors  and  appeals;  in  his  absence,  the  chief  justice  presides. 

The  chancellor,  vice-chancellor,  and  justice  of  supreme  court 
are  appointed  for  seven  years. 

The  chancellor  receives  a  salary  of  $10,000;  the  vice-chancel- 
lors, each,  $9,000;  the  chief  justice,  $10,000;  the  associate  jus- 
tices of  the  supreme  court,  each,  $9,000. 

The  supreme  court  justices,  of  whom  there  are  nine,  sit  as 
trial  judges  in  their  districts,  presiding  over  the  respective  cir- 
cuit courts. 

Each  county  has  a  court  of  common  pleas,  consisting  of 
either  two  or  three  judges.  Some  of  the  counties  have,  besides, 
what  is  called  a  law  judge,  who  presides  over  the  court  of  com- 
mon pleas  and  over  the  criminal  courts.  The  salary  of  these 
judges  depends  upon  the  number  of  population  in  the  county. 
They  are  appointed  by  the  governor,  and  confirmed  by  the  sen- 
ate, for  five  years. 

In  the  cities  there  are  what  are  called  district  courts.     New 
ark  and  Jersey  City,  each,   have  two  of  these  courts.     The 
other  cities  in  the  state  have  one  each.     These  judges,  too,  are 
appointed  by  the  governor,  for  a  term  of  five  years. 

There  is  a  prerogative  court,  presided  over  by  the  chancellor. 
The  orphans'  courts  in  each  county  are  presided  over  by  judges 
of  the  court  of  common  pleas.  There  is  a  court  of  pardons, 
consisting  of  the  governor,  chancellor,  and  the  six  lay  judges 
of  the  court  of  errors  and  appeals. 

By  a  recent  act,  two  circuit  judges  have  been  appointed  for 
a  term  of  seven  years,  at  a  salary  of  $7,500,  each  of  whom  is 
empowered  to  hold  the  respective  circuit  courts,  in  the  absence 
of  the  judges  of  the  supreme  court. 

NEW  YORK. 

The  court  of  appeals  is  composed  of  a  chief  justice  and  sis 
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associate  judges,  who  are  elected  for  a  term  of  fourteen  years. 
The  chief  justice  has  a  salary  of  $10,500,  the  associate  judges 
^10,000,  and  each  has  an  allowance  of  $2,000  for  expenses.  The 
reporter  of  the  court  of  appeals  is  appointed  by  the  court,  and 
receives  a  salary  of  $5,000. 

The  official  term  of  the  justices  of  the  supreme  court  is 
fourteen  years,  and  they  cannot  hold  office  longer  than  until 
the  last  day  of  December  next  after  they  shall  become  seventy 
years  of  age.  The  salaries  of  the  justices  of  the  supreme 
court  me  $6,000  per  annum,  and  all  of  them,  except  those  in 
the  first  district,  have  $1,200  additional  for  expenses.  The 
justices  of  the  second  district  receive  annually  an  allowance 
of  $2,500  additional.  The  supreme  court  has  general  jurisdic- 
tion in  law  and  equity,  and  over  all  actions  civil  and  criminal. 

The  state  is  divided  into  eight  judicial  districts,  of  which  the 
first  has  seven  justices,  four  districts  have  six  justices  each,  and 
three  districts  have  five  justices  each.  These  judges  are  elected 
in  the  districts,  but  their  jurisdiction  extends  to  every  part  of 
the  state. 

Courts  of  first  instance,  for  trial  of  issues  of  fact  in  civil 
cases,  are  held  by  one  justice,  and  are  called  circuit  courts. 

Courts  for  trial  of  criminal  cases  are  held  by  one  justice  and 
two  justices  of  session,  selected  by  the  electors  of  the  county. 

The  eight  judicial  districts  of  the  state  are  divided  into  five 
judicial  departments,  in  each  of  which  there  is  organized  a  gen- 
eral term  of  the  supreme  court,  each  of  which  comprises  a  pre- 
siding justice  and  two  associate  justices,  who  are  selected  every 
five  years  by  the  governor  from  the  whole  number  of  justices 
of  the  state. 

NORTH    CAROLINA. 

The  judiciary  is  elected.  The  minority  party  not  represented 
in  any  way.  The  term  of  office  is  eight  years.  The  salary  is 
$2,500,  and  $250  for  expenses.  Judges  are  prohibited  from  ac- 
cepting passes  over  railroads  and  other  transportation  compa- 
nies. There  are  twelve  district  judges  and  five  supreme  court 
judges. 

There  are  no  special  equity  courts.  Law  and  equity  cases  are 
tried  together. 
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north  dakota. 

The  judges  are  elected.  No  statute  op  rule  of  etiquette  grant- 
ing minority  party  representation. 

The  supreme  court  is  composed  of  three  judges,  who  hold  for 
a  term  of  six  years,  at  a  salary  of  $4,000  per  year. 

Six  district  judges  hold  for  six  years,  at  $3,500  per  year. 
Each  county  has  a  judge,  with  salaries  ranging  from  $400  ap, 
according  to  population. 

There  are  no  special  courts  of  equity  jurisdiction. 

OHIO. 

The  judiciary  is  elected.  It  consists  of  six  judges  of  the  su- 
preme court ;  the  circuit  court,  which  has  an  appellate  jurisdic- 
tion ;  the  common  pleas  judges,  called  superior  court  in  Cincin- 
nati; and  judges  of  the  probate  court.  There  is  no  provision 
for  representation  of  the  political  minority  party. 

The  supreme  court  judges  are  elected  for  five  years,  and  re- 
ceive a  salary  of  $4,000  each.  The  circuit  court  judges  are 
elected  for  a  period  of  six  years,  one  elected  every  two  years; 
salary,  $4,000. 

Common  pleas  judges  are  elected  for  five  years,  and  receive 
a  salary  of  $2,500,  except  in  some  of  the  larger  counties  and 
cities,  where  they  receive  $4,500. 

The  supreme  court  consists  of  six  judges;  each  circuit  court 
of  three.  There  are  eight  judicial  circuits,  each  circuit  com- 
prising severul  counties.  Each  county  has  a  common  pleas 
judge,  save  two — Hamilton  county  has  eight,  and  Cuyahoga 
county,  wherein  Cleveland  is  situated,  has  six. 

There  are  no  special- courts  of  equity  jurisdiction,  but,  in 
counties  where  there  are  more  than  one  judge,  one  of  them  is 
generally  designated  as  the  one  to  try  equity  cases. 

OREGON. 

Judges  of  supreme  and  superior  courts  are  appointed  by  the 
governor.  Representation  allowed  to  the  minority  party  by 
courtesy — one  member.  Judges  are  appointed  for  a  term  of 
seven  years. 

The  salary  of  supreme  judges  is  $3,500,  and  superior  court 
judges  $3,500. 
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The  supreme  court  consists  of  eight  judges,  and  they  sit  at  Jiisi 
prius.  Superior  court  has  two  judges,  and,  in  addition,  one  fop 
Cumberland  county  and  one  for  Kennebec  county.  Supreme 
court  exercises  full  equity  jurisdiction. 

PENNSYLVANIA. 

The  judiciary  is  elected.  There  is  a  constitutional  provision 
relating  to  the  election  of  judges  of  the  supreme  court,  by  which, 
whenever  two  judges  of  the  court  are  to  be  selected  for  the 
same  term,  each  voter  shall  vote  for  one  only ;  and  whenever 
three  are  to  be  chosen,  each  voter  shall  vote  for  no  more  than 
two.     Candidates  highest  in  vote  shall  be  declared  elected. 

There  is  no  provision  in  law  for  minority  representation  as 
to  the  judges  of  the  lower  courts,  but  by  etiquette  the  parties 
concede,  in  large  counties  like  Philadelphia,  representation  to 
the  political  minority  party. 

Judges  of  the  lower  courts  are  elected  for  ten  years;  judges 
of  the  supremo  court  for  twenty-one  years. 

The  salary  of  the  chief  justice  of  the  supreme  court  is  $8,500. 
Each  of  the  associate  justices  of  the  supreme  court  receives 
$8,000.  The  judges  of  the  court  of  common  pleas  in  Philadel- 
phia receive  $7,000,  those  of  Allegheny  county  $6,000,  and  in 
all  other  counties  the  salary  of  the  common  pleas  judge  is 
$4,000,  except  in  the  county  of  Dauphin,  where  the  judge  re- 
ceives $1,000  additional  for  trying  commonwealth  civil  cases. 
In  districts  having  a  population  of  over  90,000,  with  one  judge, 
tlie  salary  is  $5,000  per  annum.  The  judge  of  the  orphans' 
court  receives  the  same  as  the  judges  of  the  common  pleas 
courts. 

The  number  of  judges  of  the  supreme  court  is  seven.  There 
are  fifty-one  judicial  districts.  The  first  district,  Philadelphia, 
has  four  common  pleas  courts  of  three  judges  each,  and  an 
orphans'  court  of  four  judges.  The  second  district,  Lancaster, 
has  two  common  pleas  justices.  Allegheny  has  three  courts  of 
common  pleas  of  three  judges  each,  and  an  orphans'  court  of 
two  judges.  The  other  districts  are  divided  throughout  the 
state,  and  have  from  one  to  three  judges.  The  fifty-one  districts 
have  eighty-three  judges  in  all,  in(;luding  Philadelphia  and 
Pittsburgh,  and  there  are  orphans'  courts  in  each  district. 
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There  are  no  special  courts  of  equity  jurisdiction,  bat  juris- 
diction in  equity  is  conferred  upon  the  common  pleas  justice. 

The  common  pleas  judges  are  also  judjSfes  of  court  of  oyer 
and  terminer  and  quarter  sessions ;  and  in  districts  having  uoaep- 
arate  orphans'  court,  the  common  pleas  judges  are  also  judges 
of  the  orphans'  court. 

RHODE   ISLAND. 

The  judiciary  is  elected  by  the  two  houses  of  the  legislature 
in  joint  convention.  There  are  no  provisions  to  secure  repre- 
sentation to  political  minority.  The  judges  are  elected  for  life, 
and  may  be  impeached,  or  office  declared  vacant,  by  a  majority 
of  all  the  members  elected  to  the  legislature. 

The  salary  of  the  chief  justice  is  $5,000,  that  of  the  associate 
justices  $4,500  each. 

The  judge  who  has  served  twenty -five  years,  or  who  has 
served  ten  years  and  attained  the  age  of  seventy  years,  may 
rest  upon  full  salary  for  life.  There  are  six  judges  in  all,  all  of 
whom  are  members  of  the  supreme  court.  Three  of  them  are 
assigned  to  the  trial  of  nisi  prius  cases,  and  the  other  three  sit 
in  equity  and  on  appeal.  In  cases  involving  constitutional 
questions,  all  the  members  of  the  court  sit. 

The  appellate  division  of  the  supreme  court  has  exclusive 
equity  jurisdiction,  but  is  also  a  court  of  appeals  in  matters  of 
law. 

SOUTH    CAROLINA. 

The  judiciary  is  elected  by  the  general  assembly.  The  justice 
of  the  supreme  court  by  joint  vote  viva  voce,  and  the  circuit 
court  judges  by  joint  ballot.  No  provision  for  representation 
of  the  political  minority  party.  Justices  of  the  supreme  court 
are  elected  for  a  term  of  six  years. 

The  compensation  of  the  justices  of  the  supreme  court  is  as- 
follows:   Chief  justice,  $4,000;   associate  justices,  $8,500;  and 
the  circuit  judges  receive  $3,500  each. 

By  a  recent  act  of  the  legislature,  which  is  not  to  go  into 
eftect  for  two  years,  the  associate  justices  of  the  supreme  court, 
and  the  judges  of  the  circuit  court,  shall  receive  $3,000  per 
annum  only. 

The  circuit  judges  rotate  in  regular  order  throughout  the 
eight  circuits  of  the  state,  holding  one  court  in  each  county  of 
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each  circuit,  and  then  going  into  the  next  circuit,  only  one  judge 
sitting  at  a  time. 

The  supreme  court  has  appellate  jurisdiction  only  in  cases  of 
chancery,  and  constitute  the  court  for  the  correction  of  errors 
at  law.  It  has  power  to  issue  writs  of  injunction,  mandamus, 
quo  warranto,  habeas  corpus,  and  all  other  original  and  im- 
mediate writs  necessary  to  give  it  general  supervisory  control 
over  all  other  courts  of.  the  state.  There  are  three  justices  of 
the  supreme  court,  who  sit  together.  There  are  no  special 
courts  of  equity  jurisdiction. 

By  the  constitution  of  1868  the  legislature  was  authorized  to, 
and  did,  pass  an  act  establishing  a  code  of  procedure,  in  every 
respect  the  same  as  that  in  force  in  the  state  of  New  York. 

Each  county  has  a  court  of  probate.  By  and  with  the  con- 
sent of  the  senate,  the  governor  appoints  a  certain  number  of 
trial  justices  in  each  county  for  a  term  of  two  years,  who  have 
the  same  power  as  magistrates  or  justices  of  the  peace  usually 
have  in  other  states. 

south    DAKOTA. 

All  judges  are  elected.  There  is  no  constitutional  provision 
for  minority  representation. 

There  are  three  judges  of  the  supreme  court,  elected  for  six 
years.     There  are  eight  circuit  judges,  elected  for  four  years. 

The  salary  of  the  supreme  court  judge  is  $2,500,  which,  un- 
der the  constitution,  may  be  increased  by  the  legislature  to 
$3,000.  The  salary  of  the  circuit  judge  is  $2,000,  and  may  be, 
under  the  constitution,  increased  to  $3,000  by  the  legislature. 

There  are  no  courts  of  special  equity  jurisdiction. 

TENNESSEE. 

Judges  are  elected.  No  statutory  or  constitutional  provision 
for  representation  of  minority  political  party. 

There  are  five  supreme  court  judges,  elected  for  a  term  of 
eight  years,  with  a  salary  of  $3,500  per  annum.  There  are 
twelve  chancellors  and  nineteen  circuit  court  judges;  the  latter 
have  common  law  jurisdiction  in  civil  and  criminal  cases  in  all 
districts,  except  in  the  counties  of  Davidson,  Knox,  and  Shelby, 
where  there  are  special  criminal  courts,  and  in  the  county  of 
Montgomery,  where  there  is  a  county  judge  who  is  also  judge 
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of  the  criminal  court.  All  chancellors  and  district  judges 
are  elected  for  a  term  of  eight  years,  and  receive  a  salary 
of  $2,500,  except  the  county  judge  of  Montgomery,  who  re- 
ceives $1,200.  In  certain  counties  there  are  county  judges,  who 
are  entitled  to  $5  per  day  during  the  sitting  of  the  monthly  and 
quarterly  courts,  and  such  additional  compensation  as  the  quar- 
terly courts  may  appropriate. 

The  county  courts  have  exclusive  probate  jurisdiction,  and, 
concurrent  with  courts  of  equity,  have  jurisdiction,  limited  by 
statute,  over  estates  of  minors,  lunatics,  and  of  deceased  per- 
sons. 

The  chancery  courts  have  exclusive  equity  jurisdiction,  and, 
in  addition,  common  law  jurisdiction,  except  in  cases  of  unliqui- 
dated damages  for  torts. 

The  supreme  court  hears  all  appeals  and  writs  of  error  from 
county,  circuit,  and  chancery  courts.  Errors  of  fact  and  of 
law  must  be  assigned.  The  court  meets  once  a  year  in  each  one 
of  the  three  grand  divisions  of  the  state — East,  West,  and 
Middle. 

TEXAS. 

Judges  are  elected.  No  constitutional  or  statutory  provision 
for  representation  of  minority  party.  Judges  of  state  are 
elected  for  four  years,  with  salary  of  $4,000.  There  are  fifty- 
one  nisi  prius  judges  and  three  judges  of  the  supreme  court; 
five  intermediate  courts  of  appeal,  holding  sessions  in  differ- 
ent parts  of  the  state,  each  presided  over  by  a  court  of  three 
judges,  receiving  the  same  salary  as  the  judges  of  the  supreme 
court,  and  elected  by  the  people  of  the  judiciary  districts  in 
which  they  hold  their  terms,  denominated  civil  court  of  ap- 
peals; also  have  criminal  court  of  appeals,  composed  of  three 
judges,  who  have  exclusive  jurisdiction  of  all  criminal  appeals 
throughout  the  state. 

No  special  courts  of  equity  jurisdiction. 

VERMONT. 

Judges  are  elected  biennially  in  joint  session  of  house  and 
senate.  Precedent  makes  their  position  practically  for  life,  as 
they  are  generally  re-elected.  There  is  no  provision  of  law  for 
minority  representation. 
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The  salary  of  the  judges  is  $3,000  per  annum,  and  $300  for 
expenses. 

There  are  seven  supreme  court  judges,  who  sit  single,  alter- 
nately, at  nisi  prius  twice  a  year.  The  judge  hearing  the  case 
at  visi  prius  does  not  sit  in  that  case  on  appeal. 

The  judges  in  the  supreme  court  are  also  chancellors  in  the 
courts  of  chancery,  which  are  separate  from  courts  of  law. 

VIRGINIA. 

The  judiciary  is  elected  by  the  legislature,  in  joint  session  of 
the  house  of  delegates  and  of  the  senate.  There  is  no  provis- 
ion for  minority  representation.  The  judges  of  the  supreme 
court  of  appeals  are  elected  for  a  term  of  twelve  years.  For 
circuit  and  hustings  court  judges  the  term  is  six  years. 

The  salary  of  the  supreme  court  judges  is  $3,000,  except  the 
judge  who  resides  at  the  capital  of  the  state,  who  receives  an 
additional  $500. 

The  salary  of  the  circuit  judges  ranges  from  $1,200  to  $1,800 
per  year,  and  that  of  the  hustings  court  judges  from  $500  to 
$1,200  per  year. 

There  are  five  judges  of  the  appellate  court,  eighteen  of  the 
circuit  court,  and  each  city  having  a  population  of  over  five 
thousand  inhabitants  has  a  hustings  judge.  There  is  one 
county  court  judge  for  each  of  the  one  hundred  counties. 

There  are  no  special  courts  of  equity  jurisdiction,  except  in 
the  city  of  Richmond.  All  the  circuit  and  hustings  court  jus- 
tices have  equity  and  common  law  jurisdiction. 

WASHINGTON. 

The  judges  are  elected  by  the  people.  No  provision  for  mi- 
nority representation.  The  term  of  circuit  court  judges  is  six 
years;  superior  court,  four  years.  There  are  five  supreme 
court  judges  and  seventeen  district  judges. 

Supreme  court  judges  have  a  salary  of  $4,000,  and  superior 
court  judges  $3,000. 

There  is  no  special  court  of  equity  jurisdiction. 

WEST  VIRGINIA. 

The  judges  are  elected  by  the  people,  the  circuit  judge  for  a 
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term  of  eight  years;  one  judge  to  each  circuit,  who  sits  alone 
and  exercises  the  common  law  powers  of  a  nisi  pritcs  judge, 
and  the  powers  of  a  chancellor  in  equity. 

The  supreme  court  of  appeals  consists  of  four  judges,  and 
the  county  court  consists  of  three  commissioners  for  each 
county.  The  judges  of  the  supreme  court  are  elected  for  a  term 
of  twelve  years,  one  being  elected  every  four  years. 

Circuit  judges  receive  $1,800  per  annum,  and  the  supreme 
court  judges  Jf2,200  and  mileage. 

WISCONSIN. 

The  judiciary  is  elected  by  the  people.  There  is  no  statutory 
or  constitutional  provision  for  representation  of  political  mi- 
nority, but  party  etiquette  has  usually  fixed  the  supreme  court 
at  three  for  majority  and  two  for  minority. 

The  supreme  court  judges  are  elected  for  ten  years,  circuit 
judges  for  six  years,  and  county  court  judges  for  four  years. 
There  are  five  supreme  court  judges,  seventeen  circuit  court 
judges,  and  a  county  judge  in  each  county. 

Supreme  court  judges  receive  a  salary  of  $5,000,  and  circuit 
court  judges  $3,600  and  $400  for  expenses.  The  salaries  of  the 
county  judges  are  fixed  by  the  counties. 

There  are  no  special  courts  of  equity  jurisdiction. 

Wisconsin  has  a  code  similar  to  that  of  New  York. 

WYOMING. 

The  judiciary  is  elected.  There  is  no  provision  for  political 
minority  representation.  The  supreme  court  judges  are  elected 
for  eight  years,  and  district  judges  for  six  years.  There  are 
four  district  judges,  and  three  supreme  court  judges. 

Both  judges  of  the  district  and  supreme  court  receive  a 
salary  of  $3,000. 

There  is  no  special  court  of  equity  jurisdiction. 
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STRIKES. 


Lee  Thornton. 


The  recent  labor  troubles  in  the  United  States  make  the 
question  of  strikes  and  labor  combinations  a  most  vital  one. 
Of  course,  the  preservation  of  harmony  between  the  laborer 
and  the  employer  is  essential  to  progress  and  prosperity  in  all 
material  industries.  The  advancement  of  our  nation  in  com- 
merce, in  agriculture,  and  in  manufacture — and,  more  than  that, 
the  contentment  and  happiness  of  our  people— depend  upon 
the  true  proportion  being  maintained  between  labor  and  capi- 
tal. The  muscular  exertion  of  thousands  of  men  intelligently 
directed  is  one  element.  Millions  of  dollars,  with  the  brains  of 
the  men  who  own  them,  is  another  element ;  and  together  they 
make  a  force  that,  properly  placed,  like  the  lever  of  Archi- 
medes, can  move  the  world.  But  only  while  there  is  harmony 
between  the  two,  only  while  each  recognizes  the  right,  the 
power,  and  the  dignity  of  the  other,  can  the  results  be  bene- 
iicial.  Whenever  capital,  by  coercion,  combination,  monopoly, 
trusts,  or  pools,  ignores  the  rights  of  labor,  or  labor,  by  associa- 
tion, concerted  action,  strikes,  or  boycotts,  makes  war  on  cap- 
ital, both  must  suffer,  and  terror  and  turmoil  prevail. 

I  cannot  deal  with  the  social,  the  financial,  or  the  political 
aspect  of  this  great  question,  and  of  only  a  very  small  part  of  the 
existing  law  will  time  and  apace  permit  me  to  treat.  The 
maxim  of  the  law  that  should  be  the  motto  for  the  capitalist 
and  laborer  alike,  is  "So  use  your  own  as  not  to  injure  others." 
This  maxim,  if  it  could  be  applied,  would  adjust  every  differ- 
ence, maintain  perfect  harmony,  protect  the  laborer  and  the 
capitalist,  and  furnish  a  remedy  for  every  wrong.  But  its  ap- 
plication is,  in  many  instances,  crude,  and  furnishes  inadequate 
redress  for  many  wrongs.  I  have  coneliKled  to  treat  alone  of 
criminal  conspiracies,  as  applied  to  labor  strikes,  because  the 
eases  deal  with  the  very  root  of  the  trouble. 
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One  laborer  may  quit  work,  and,  unless  he  violates  some  con- 
tract, or  commits  some  tort,  his  action  is  legal.  If  one  can  do 
it,  two  can  do  it;  and,  under  the  same  right,  many  or  all  in  the 
employment  may  quit.  The  oldest  case  on  record,  perhaps,  is 
Rex  V.  The  Journeymen  Tailors,  8  Mod.,  10,  where  it  is  held 
that  while  it  is  not  an  indictable  oftense  for  laborers  to  quit 
work  for  the  purpose  of  securing  an  increase  of  wages,  yet  a 
conspiracy  to  do  so  is  indictable  at  common  law.  It  will  h^ 
noticed  that  in  this  case  the  intention  to  injure  or  wrong  the 
employer  is  not  necessary.  Nor  is  it  necessary  that  any  law 
should  be  violated  in  the  execution  of  the  original  design. 
This  case  has  been  variously  commented  on  in  subsequent  de- 
cisions, both  in  the  United  States  and  in  England,  and  seems  to 
have  been  the  starting  point  from  which  the  present  law  was 
elaborated. 

In  Regina  v.  Druitt,  10  Cox,  Criminal  Cases,  593,  an  indict- 
ment was  sustained  against  laborers  for  striking  for  an  increase 
of  wages,  on  the  ground  that  the  greatest  right  under  the 
English  law  was  perfect  liberty  of  mind  and  body,  and  that 
any  combination  to  coerce  that  liberty  was  an  indictable  offense. 

The  act  of  6  George  IV.,  chapter  129,  section  8,  a  land-mark 
in  the  English  law  on  this  subject,  is  as  follows:  "That  if  any 
person  shall,  by  threats  or  intimidation  or  by  molesting  another, 
force,  or  endeavor  to  force,  any  journeyman,  manufacturer,  or 
other  person  hired  or  employed  in  any  manufactory,  trade,  or 
business,  to  depart  from  his  business,  hiring,  employment,  or 
work;  or  prevent,  or  endeavor  to  prevent,  any  journeyman,  iiot 
being  hired  or  employed,  from  hiring  himself  to,  or  accepting 
work  from,  any  person  or  persons;  or  molest,  or  in  any  war 
obstruct  another,  force,  or  endeavor  to  force,  any  manufacturer 
or  person  carrying  on  any  business  or  trade,  to  make  any  alter- 
ation in  his  Inode  of  regulating  or  carrying  on  such  manu- 
factory, trade,  or  business;  he  shall  be  imprisoned  for  three 
months.'' 

This  case  in  8  Mod.,  and  the  one  in  10  Cox,  and  the  act 
passed  in  the  sixth  year  of  the  reign  of  George  the  Fourth, 
were  evidently  the  result  of  the  condition  and  feeling  then  ex- 
isting toward  the  laboring  classes.  In  a  direct  line  of  descent 
from  the  feudal  lords,  with  laws,  institutions,  and  sentiments 
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t:hat  time  had  not  fully  purged,  the  courts  solemnly  proclaimed 

-that  the  greatest  right  under  the  English  law  was  perfect  liberty 

of  mind  and  body.     Perfect  liberty  of  mind  and  body  would 

allow  a  number  of  laborers  to  quit  work  for  the  purpose  of 

protecting  themselves  from  a  decrease  in  wages,  as  clearly  as  it 

^would  permit  the  employers  to  decrease  the  wages.      If  the 

action  of  one  class  in  the  management  of  its  business  is  coercion, 

and  constitutes  a  crime,  because  it  infringes  on  the  liberty  of  the 

other,  the  action  of  the  other  side  is  coercion,  and  should  be  a 

crime,  when  it  so  combines  as  to  unduly  force  the  laborer,  and 

interfere  with  his  liberty  of  mind  and  body.     I  know  of  no  act 

applying  this  rule  to  any  state  of  facts  that  would  make  the 

employer  liable  for  his  methods  of   coercion,  as  it   does  the 

labofer  for  his,  and  I  have  found  only  a  few  American  cases 

that  hint  at  this  application. 

In  the  twenty-second  year  of  the  reign  of  Queen  Victoria  an 
act  was  passed,  chapter  34  of  which  provided:  "No  workman, 
or  other  person,  by  reason  merely  of  his  entering  into  an  agree- 
ment with  any  workman,  or  by  reason  merely  of  his  endeavor- 
ing peaceably,  and  in  a  reasonable  manner,  and  without  threats 
or  intimidation,  direct  or  indirect,  to  persuade  others  to  cease 
from  work,  shall  be  deemed  or  taken  to  be  guilty  of  molestation 
or  obstruction,  within  the  meaning  of  the  said  act  of  6  George 
IV." 

In  Regina  v.  Buvv,  12  Cox,  Criminal  Cases,  316,  employes 
struck  to  compel  employer  to  re-instate  a  discharged  laborer. 
Held:  that  a  conspiracy  was  an  agreement  to  do  an  unlawful 
thing,  or  an  agreement  to  do  that  which  rs  lawful  by  unlawful 
means.  Further:  that  the  word  "molestation,"  in  the  above 
acts,  meant  annoyance  or  interference  with  an  unlawful  intent, 
and  that  an  agreement  by  workmen  to  break  their  contracts, 
simultaneously  with  the  intent  of  injuring  the  employer  by 
leaving  him  without  labor,  made  them  guilty  of  doing  a  lawful 
thing  in  an  unlawful  manner.  And  so  the  law  in  England 
became  settled  that  the  unlawful  intent  to  injure  the  employer 
was  an  essential  element  in  conspiracies  of  this  character. 

There  is  much  more  liberality  to  the  laborer  in  the  doctrines 
announced  by  the  supreme  courts  of  most  of  the  states  than  is 
allowed  by  the  English  courts,  and  yet  the  same  general  prin- 
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ciples  pervade.  The  courts  of  last  resort  of  'Sew  York,  Penn- 
sylvania, Maasaebnsetts,  Vermont,  Virginia,  and  Illinois,  have 
passed  on  the  matter  of  criminal  conspiracies  of  strikers,  and 
extracts  from  some  one  or  two  of  the  cases  will  show  the  doc- 
trine of  our  courts,  and  the  limitations  that  are  settled  in  the 
United  States. 

A  recent  Vermont  case,  7%^  State  v.  Stewart,  reported  in  No. 
59  American  Reporter,  deals  justly  and  clearly  with  the  ques- 
tion. This  was  an  indictment  for  conspiracy  by  certain  granite 
cutters  to  prevent  the  works  from  employing  other  granite  cut- 
ters. The  courts  after  declaring,  the  common  law  to  be  in  force 
in  America,  and  to  be  the  law  of  Vermont,  says: 

"  The  principle  upon  which  the  cases,  English  and  American, 
proceed  is  that  every  man  has  the  right  to  employ  his  tafents, 
industry,  and  capital  as  he  pleases,  free  from  the  dictation  of 
others ;  and  if  two  or  more  persons  combine  to  coerce  his  choice 
in  this  behalf,  it  is  a  criminal  conspiracy.  The  lahor  and  skill 
of  the  workman,  be  it  of  high  or  low  degree,  the  plant  of  the 
manufacturer,  the  equipment  of  the  farmer,  the  investment  of 
commerce  are  all,  in  equal  sense,  property.  If  men,  by  overt 
acts  of  violence,  destroy  either,  they  are  guilty  of  crime.  The 
anathemas  of  a  secret  organization  of  men,  combined  for  the 
purpose  of  controlling  the  industry  of  others,  by  a  species  of 
intimidation  that  works  upon  the  mind  rather  than  upon  the 
body,  are  quite  as  dangerous,  and,  generally,  altogether  more 
effective  than  acts  of  actual  violence.  And  while  such  con- 
spiracies may  give  to  the  individual  directly  affected  by  them  a 
private  right  of  action  for  damages,  they,  at  the  same  time,  lay 
a  basis  for  an  indictment,  on  the  ground  that  the  state  itself  is 
directly  concerned  in  the  promotion  of  all  legitimate  industries, 
and  the  development  of  all-  its  resources,  and  owes  the  duty  of 
protection  to  its  citizens  engaged  in  the  exercise  of  their  re- 
spective callings.  The  good  order,  peace,  and  general  prosper- 
ity' of  the  state  are  directly  involved  in  the  question." 

The  reasoning  of  this  case  would  apply  as  a  protection  to 
the  IsCborer  against  a  combination  to  control  his  action,  and,  in 
the  proper  case,  would  make  the  employer  liable  to  indictment. 
Still  clearer  is  the  utterance  in  the  following  cases : 

Rogers  v.   JEvarts,  17   N.  Y.,   264,  where   the   court  says: 
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"The  tendency  of  modern  thought  and  judicial  decision  is 
to  the  enlargement  of  the  right  of  combination,  whether  of 
labor  or  capital.     .      .  Irrespective  of  any  statute,  I  think 

the  law  now  permits  workmen,  at  least  within  a  limited  terri- 
tory, to  combine  together,  and,  by  peaceable  means,  to  seek 
any  legitimate  advantage  in  their  trade.  The  increase  of  wages 
is  such  an  advantage.  The  right  to  combine  involves,  of  neces- 
sity, the  right  to  persuade  all  co-laborer.s  to  join  in  the  combi- 
nation. This  right  to  persuade  the  co-laborers  involves  the 
right  to  persuade  new  employes  to  join  the  combination.  This 
is  but  a  corollary  of  the  right  of  combination." 

In  Snow  v.  Wheeler,  113  Mass.,  179,  the  court  Raid:  ''In  the 
relations  existing  between  labor  and  capital  the  attempt  by  co- 
operation on  the  one  side  to  increase  wages  l>y  diminishing 
competition,  or  on  the  other  side  to  increase  tlio  [irofits  due  to 
capital,  is,  within  certain  limits,  lawful  and  proper.  It  ceases 
to  be  so  when  unlawful  coercion  is  employed  to  control  the 
freedom  of  the  individual  in  disposing  of  his  labor  and  capital." 

These  cases  are  selected  from  a  number.  They  enunciate  a 
principle  that  would,  if  it  could  be  applied,  protect  the  laborer 
and  capitalist  alike.  For  the  controlling  of  the  capitalist  by 
summary  process  of  law  is  of  as  much  practical  importance  as 
controlling  the  laborer  by  it.  Both  have  the  right  to  combine, 
both  have  the  right  to  concerted  action.  To  both  it  means  self- 
protection,  and  the  law  can  only  interfere  when  the  degree  of 
combination  is  so  great,  or  the  manner  of  its  execution  so  vio- 
lent, as  to  injure  the  rights  of  the  other,  or  threaten  the  peace 
of  society.  The  law  can,  and  should,  protect  each  alike,  should 
hold  each  alike  responsible,  and  should  be  so  adjusted  as  to 
reach  by  summary  remedy  the  calm,  cool,  calculating  combina- 
tion of  capital,  as  it  reaches  the  turbulent,  impulsive'one  of  la- 
bor. The  combination  that  amounts  to  coercion  is  as  injurious 
to  the  public  in  one  case  as  in  the  other,  the  only  difference  be- 
ing that  coercion  by  capital  is  secret  and  insidious,  while  that 
by  labor  is  open  and  flagrant.' 
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CONSTITUTION-MAKING  IN  TENNESSEE. 

AN   HISTORICAL  SKETCH. 


Joshua  W.  Caldwell. 

The  history. of  constitution-making  in  Tennessee  is  unique 
and  full  of  interest.  In  the  main  it  exhibits  a  process  of  orderly 
evolution,  a  regular  sequence  of  cause  and  effect;  successive 
social  and  industrial  changes  producing  corresponding  modifi- 
cations of  organic  law.  The  constitution  of  1870,  the  fifth  in 
the  series,  is  the  single  exception.  That  instrument,  in  so  far  as 
it  departed  in  essentials  from  its  immediate  forerunner,  the 
constitution  of  1834,  was,  of  necessity,  an  experiment.  Such  of 
its  new  features  as  are  important  were  devised,  not  to  respond 
to  the  requirements  of  tried  and  established  conditions,  but  to 
meet  the  exigencies  of  a  social  and  industrial  revolution,  of 
conditions  suddenly  and  violently  produced,  and  imperfectly 
comprehended.  But  most  of  its  new  provisions  are  not  im- 
portant. 

In  1870,  that  re-adjustment  of  aftairs  which  is  now  almost 
completed,  was  just  beginning,  and  it  is  not  at  all  discreditable 
to  the  well-meaning  and  capable  men  who  composed  the  con- 
vention of  1870,  that  they  had  not  the  prescience  to  know  the 
vast  difference  there  was  to  be  between  the  slave-holding,  agri- 
cultural, uncommercial  Tennessee  in  which  they  had  been  reared, 
and  the  manufacturing,  commercial  Tennessee  of  1894,  with  its 
increased  population  aiid  wealth,  its  large  municipalities,  and 
its  intimate  industrial  relations  with  forty-four  other  states. 

And  these  changes  at  home  are  not  the  only  ones  to  be  con- 
sidered. It  is  true  of  the  whole  country,  and,  indeed,  of  the 
whole  civilized  world,  that  the  progress  made  in  the  last  half 
of  the  nineteenth  century,  in  every  department  of  thought  and 
of  action,  is  unexampled. 

The  first  constitution-making  in  Tennessee  w^as  in  the  Wa- 
tauga settlement.     The  Anglo-Saxon  instinct  for  law  and  order 
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was  strikingly  manifest  in  the  conduct  of  that  remote  frontier 
community.  It  is  interesting  to  see,  in  the  Watauga  village, 
the  establishment,  in  modern  and  improved,  if  incomplete  form, 
of  the  same  institutions  which  existed  in  the  old  German 
villages  of  Jutland  and  Angleland,  when  history  first  discovers 
them. 

We  are  very  proud  of  this  old,  Watauga  association,  and 
are  given  to  praising  it  as  the  first  concrete  manifestation  of  the 
American  spirit  of  independence.  The  pride  and  the  praise 
are  just,  but  the  origin  of  the  association. was  older  than  any 
thing  American.  It  was  the  natural  manifestation  of  a  race 
characteristic.  It  is  not  a  strained  nor  a  fantastic  statement,  but 
literally  true,  that  the  Watauga  association  was  the  lineal  de- 
scendant, with  an  unbroken  and  an  uncrossed  pedigree,  of  the 
German  village  of  the  days  of  Tacitus,  in  whose  crude  polity 
the  student  of  institutions  will  easily  find  the  germs  of  every- 
thing that  is  in  the  English  constitution,  and  in  its  oftspring, 
the  American  constitution. 

The  Watauga  settlers,  when  thrown  upon  their  own  resources, 
instinctivelj'  formed  themselves  into  a  community,  and  estab- 
lished, in  the  imperfect  form  necessitated  by  their  circumstances, 
the  institutions  which  had  been  part  of  the  life  of  their  race 
throughout  its  history.  These  rude  and  incomplete  laws  are 
the  beginning  of  constitution-making  on  the  soil  of  Tennessee. 

Notwithstanding  their  imperfections,  they  sufficed  for  the 
needs  of  an  unlearned  and  primitive,  but  upright  and  God- 
fearing society,  until  the  unmotherly  mother-state  extended  her 
jurisdiction  west  of  the  mountains. 

Mr.  Phelan  says  of  the  Watauga  compact:  "An  association 
was  formed,  and  articles  of  association  entered  into. 
Having  assembled  in  general  convention,  like  the  inhabitants 
of  the  old  New  England  towns,  a  committee  of  thirteen  was 
elected,  as  a  kind  of  general  body  for  legislative  purposes. 
The  executive  and  judicial  power  was  lodged  in  five  commis- 
sioners, elected  by  the  thirteen,  from  their  own  body.  The  five 
commissioners  elected  one  of  their  number  chairman,  who  was 
ex  officio  chairman  of  the  committee  of  thirteen.  A  clerk  was 
elected  by  the  committee.  Among  the  most  important  legisla- 
tive functions  performed  by  this  body  was  the  establishment  of 
6 
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instruments  for  the  recording  of  deeds  and  wills. 

There  was  a  sheriff  and  an  attorney.     The  sessions  of  the  court 

were  held  at  stated  periods." 

Dr.  Ramsey  says :  "  Being  without  any  regular  government, 
the  people  of  Watauga,  in  1772,  exercised  the  'divine  right'  of 
governing  themselves.  They  formed  a  written  association,  and 
articles  for  the  management  of  general  affairs.  Five  commis- 
sioners were  appointed,  by  the  decision  of  a  majority  of  whom 
all  matters  in  controversy  were  settled ;  and  the  same  tribunal 
had  entire  control  in  all  matters  affecting  the  common  good. 
The  government  was  paternal  and  patriarchal — simple  and 
moderate,  but  summary  and  firm.  It  was  satisfactory  and 
sufficient  for  a  number  of  years.  The  articles  by  which  the 
association  was  governed  have  not  been  preserved.  They 
formed,  it  is  believed,  the  first  written  compact  for  civil  govern- 
ment anywhere  west  of  the  Alleghanies." 

No  sooner  had  the  independence  of  the  states  been  estab- 
lished, than  North  Carolina  manifested  an  earnest  purpose  to 
be  rid  of  her  ultramontane  colony.  In  1784  the  territory  west 
of  the  Alleghanies  was  given  to  the  confederation,  provided  it 
would  accept  the  gift  within  two  years.  The  confederation 
was,  as  ever,  unready  and  negligent.  It  did  not  say  yes  nor 
no ;  and  so,  the  jurisdiction  of  North  Carolina  being  withdrawn, 
the  Tennessee  settlers  found  themselves  a  second  time  without 
laws  or  institutions.  Meanwhile,  population  had  increased 
greatly,  many  of  the  new-comers  being  of  the  most  undesirable 
class.  There  was  need  for  law,  and  for  prompt  and  effective 
administration  of  it.  Hence,  the  state  of  Franklin  and  its 
constitutional  convention,  and  the  constitution  which  was  never 
adopted.  This  unadopted  constitution  is  worthy  of  our  atten- 
tion. It  is  the  expression  of  the  sentiment  of  a  large  and  in- 
fluential element  in  the  community.  It  presents  three  features 
of  special  interest,  as  illustrating  the  social  and  intellectual  con- 
ditions of  the  time: 

First. — It  shows  that,  its  makers  were  men  of  intelligence, 
and  of  exceptional  culture  for  that  time,  but  infected  with  a 
disposition  to  experiment  in  government,  which  was  a  natural 
result  of  their  own  inexperience,  as  well  as  of  the  great  politi- 
cal changes  going  on  in  Europe  and  in  America. 
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Second. — While  tVie  innovations  which  it  attempts,  such  as 
the  exclusion  of  preachers,  lawyers,  and  doctors  from  civil 
preferment,  were  unwise  and  fantastic,  its  essential  parts  are 
thoroughly  Anglo-Saxon.  The  declaration  of  rights  is  the 
essence  of  the  English  bill  of  rights,  of  magna  charta,  and  of 
all  the  American  bills  of  rights,  which  have  been  based  upon 
those  firm  foundations  of  freedom. 

Third. — It  shows  the  modifying  influence  of  the  ultra-demo- 
cratic spirit,  and  of  the  strict  religious  and  moral  requirements 
of  Scotch  Calvinism.  It  is  an  attempt,  however  unconsciously, 
to  combine  With  the  fundamental  principles  of  the  English  con- 
stitution not  a  little  of  the  theocratic  spirit  of  the  New  England 
scheme  of  government.  It  is  extreme  in  its  utterances  against 
church  establishments,  and  the  assumption  of  spiritual  suprem- 
acy by  the  secular  power.  It  is  not  less  exacting  in  matters  of 
personal  conduct,  and  of  personal  religious  opinion,  as  the  fol- 
lowing extract  from  section  three  will  prove:  "And  no  person 
shall  be  eligible  to  serve  in  this  or  any  other  oflSce  in  the  civil 
department  of  this  state  who  is  of  an  immoral  character,  or 
guilty  of  such  flagrant  enormities  as  drunkenness,  gaming,  pro- 
fane swearing.  Sabbath-breaking,  and  such  like,  or  who  will, 
either  in  word  or  writing,  deny  any  of  the  following  proposi- 
tions, to  wit:  (1)  That  there  is  one  living  and  true  God,  the 
creator  and  governor  of  the  universe;  (2)  that  there  is  a  fut- 
ure state  of  rewards  and  punishments;  (8)  that  the  scriptures 
of  the  Old  and  New  Testaments  are  given  .by  divine  inspira- 
tion;. (4)  that  there  are  three  divine  persons  in  the  Godhead, 
•co-equal  and  co-essential." 

How  far  we  have  departed  from  the  ideal  standard  here  es- 
tablished will  appear  ^vhen  it  is  stated  that  these  requirements 
applied  to  members  of  the  general  assembly.  It  would  be  a 
matter  of  the  very  greater  public  and  private  inconvenience 
at  the  present  time  to  require  candidates  for  the  legislature  to 
submit  to  this  exacting  examination  in  theology.  Especially 
would  it  be  obnoxious  to  require  them  to  assent,  without  quali- 
fication, to  the  doctrine  of  a  future  state  of  rewards  and  pun- 
ishments. 

This  proposed  constitution  provides  for  a  university,  to  be 
near  the  center  of  the  state,  and  for  a  grammar  school  in  each 
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county,  all  to  be  supported  at  the  public  expense ;  and,  to  raise 
the  necessary  revenue,  it  impose:^  a  tax  upon  every  pound  of 
indigo  carried  out  of  the  state  by  land  or  water,  three  pence 
upon  every  barrel  of  flour,  and  one  shilling  upon  every  hogs- 
head of  tobacco,  forever.  In  all  these  provisions  is  exhibited  a 
high  regard  for  virtue  and  learning,  but  they  are  plainly  the 
work  of  doctrinaires,  and  not  of  practical  men. 

Among  the  empirical  features  of  this  constitution  is  the  es- 
tablishment of  a  system  of  arbitration,  which  is  one  of  the 
most  ingenious  schemes  in  aid  of  discord  and  litigation  ever 
devised. 

The  presentation  and  earnest  advocacy  of  this  unique  instru- 
ment indicates  unmistakably  the  mind  of  many  of  the  leading 
men  of  Franklin.  Its  summary  rejection  shows  the  existence 
of  another  and  larger  class  less  learned — less  devout,  it  may  be 
— but  more  practical,  and  undoubtedly  wiser. 

The  constitution  eventually  adopted  by  the  state  of  Frank- 
lin was  the  constitution  of  North  Carolina,  modified  to  some 
extent  to  suit  the  new  conditions.  The  constitution  of  North 
Carolina  was  adopted  in  the  year  1776,  and,  with  certain  amend- 
ments, remained  in  force  until  1861.  It  is  a  thoroughly  Anglo- 
American  instrument.  If  the  Dutch  and  other  nalionalitiei: 
impressed  their  character  and  institutions  upon  certain  of  the 
northern  and  eastern  states,  such  was  not  the  case  in  North 
Carolina.  The  organic  law  of  North  Carolina  begins  with  the 
charter  to  Sir  Walter  Raleigh,  in  1584;  then  comes  a  grant  to 
Sir  Robert  Heath,  and  the  charter  of  1663.  This  was  succeeded 
by  the  charter  of  1665,  and  in  1669  appeared  the  famous  "Fun-* 
damental  Constitutions  of  Carolina,"  prepared  by  the  philoso- 
pher, John  Locke.  This  last  was  the  most  remarkable  scheme 
of  government  ever  devised  by  human  ingenuity.  It  was  also 
probably  the  worst.  Owing  to  th«  tremendous  variety  of  it^ 
one  hundred  and  twenty  sections,  and  to  the  impracticability 
and  incomprehensibility  of  not  a  few  of  them,  it  was  found  im- 
possible to  get  it  all  into  operation  at  any  one  time  during  the 
twenty-four  years  of  its  unsatisfactory  existence. 

North  Carolina  made  its  first  movement  toward  the  estab- 
lishment of   independent  institutions  in  1775,  in  the  famous 
Mecklenburgh  resolutions.    Then,  in  1776,  was  adopted  the  con- 
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stitution  which  the  state  of  Franklin  converted  to  its  own  use. 
This  constitution  of  1776  added  nothing  to  and  took  nothing 
material  from  the  colonial  polity  of  North  Carolina.  The  in- 
stitutions were  changed  in  form,  but  not  in  substance.  The 
curious  student  of  history  might  be  interested  in  tracing  the 
influence  of  the  Utopian  Locke  constitutions  in  the  rejected 
constitution  of  the  state  of  Franklin,  but  our  present  purpose 
deals  with  more  practical  questions. 

The  organization  of  the  state  of  Franklin,  being  under  the 
constitution  of  the  mother-state,  required  practically  no  essen- 
tial changes.  With  the  downfall  of  Franklin,  the  same. con- 
stitution remained  in  force,  with  the  exception  of  the  immate- 
rial modifications  made  by  the  new  state. 

When  our  convention  of  1796  assembled,  it  had  the  advantage 
of  the  experience  of  the  Franklin  convetntion,  and  had  before 
it  and  was  familiar  with  the  constitution  of  North  Carolina. 
In  so  far  as  general  principles  are  concerned,  especially  in  the 
declaration  of  rights,  the  constitution  of  1796  was  little  more 
than  a  rescript  of  the  North  Carolina  constitution. 

Mr.  Phelan,  in  his  "History  of  Tennessee,"  page  199,  says: 
*'The  constitutional  convention  met  in  1796,  and  made  such 
changes  in  the  North  Carolina  constitution  as  were  commensu- 
rate with  the  progress  of  democratic  ideas  in  America,  giving 
less  power  to  the  representatives  of  the  people  and  more  to  the 
people  themselves,  but  leaving  the  seeds  of  future  dissensions 
in  the  election  of  county  officers  and  the  taxation  of  land, 
which  were  not  healed  until  the  constitutional  convention  of 
1834." 

Among  the  changes  from  the  Carolina  constitution  are  to  be 
mentioned  the  elimination  of  the  governor's  cabinet,  or  council 
of  state,  the  rejection  of  the  name  "House  of  Commons"  for 
the  lower  house  of  the  general  assembly,  and  the  extension  of 
the  suffrage  to  all  freeholders. 

Thus  we  get  our  Tennessee  constitution  from  pure  Anglo- 
Saxon  sources.  The  English  constitution  has  been  set  up  wher- 
ever the  English-speaking  race  has  planted  itself,  and  it  comes 
to  us  unchanged  in  essential  principles,  but  modified  in  unes- 
sential parts  to  fit  the  needs  of  an  Anglo-Saxon  society  which 
recognizes  neither  monarchy  nor  aristocracy. 
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Passing  from  these  broader  aspects  of  the  subject,  I  ask  atteu- 
tion  to  a  brief  comparative  analysis  of  the  three  written  consti- 
tutions of  the  state  of  Tennessee,  requesting  you  to  bear  in 
mind  the  assertion  that,  down  to  the  constitution  of  1870,  there 
is  a  natural  and  orderly  evolution,  because  there  was  an  indus- 
trial and  social  evolution  to  which  all  laws  were,  of  necessity, 
conformed.  I  am  endeavoring  to  show  that  the  evolution  is 
still  going  on,  that  the  constitution  has  been  left  behind,  and 
that  it  should  be  re-cast  in  many  details;  or,  better  still,  that  it 
should  be  unburdened  of  details,  and  thereby  made  pliable,  so 
that  it  shall  not  need  revision  at  such  short  intervals. 

THE   CONSTITUTIONS   OF   1796   AND   1834   COMPARED. 

The  constitution  of  1796,  like  that  of  North  Carolina  and  the 
constitution  of  the  United  States,  gave  first  place  to  the  legis- 
lative department,  thereby  indicating  the  prime  importance  of 
the  subject  in  the  minds  of  the  makers.  The  declaration  of 
rights  was  aflSxed,  and  not  prefixed,  as  in  the  later  constitu- 
tions. A  triennial  census  was  ordered,  the  period  being  length- 
ened to  ten  years  in  the  later  constitutions. 

The  conditions  of  eligibility  to  the  legislature  were  three 
years'  residence  in  the  state,  one  year  in  the  county,  and  the 
possession  of  a  freehold  estate  of  two  hundred  acres  of  land. 
The  other  constitutions  retained  this  clause,  except  the  property 
qualification. 

The  convention  of  1796  set  an  example  of  economy  in  sala- 
ries which  has  been  closely  followed  ever  since.  Until  1804, 
salaries  were  not  to  exceed  the  following  sums :  Governor,  $750^ 
judges  of  the  superior  court,  $600  each ;  secretary,  $400 ;  and  the 
treasurer  was  not  to  retain  more  than  four  per  cent,  of  receipts 
and  disbursements.  The  state's  attorney  was  limited  to  $50  for 
each  superior  court  attended,  and  the  members  of  the  general 
assembly  received  $1.75  a  day.  These  salaries,  while  hardly  to 
be  called  extravagant,  were  as  nearly  adequate  as  those  which 
we  pay  now.  Nevertheless,  it  is  not  difficult  to  believe  that 
John  Sevier  remained  a  poor  man,  even  after  eleven  years'  serv- 
ice SI8  governor. 

The  denial  of  seats  in  the  general  assembly  to  collectors  ot 
public  moneys  until  they  had  fully  accounted,  was  a  salutary 
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proviBion  borrowed  from  North  Carolina,  and  retained  in  1834 
and  1870. 

The  plan  of  land  taxation  was  unique  and  wholly  arbitrary. 
It  was  declared  that  no  one  hundred  acres  of  land  should  be 
taxed  higher  than  another,  except  town  lots,  which  should  not 
be  taxed  higher  than  two  hundred  acres  of  land  each  ;  and  that 
no  freeman  should  be  taxed  higher  than  one  hundred  acres,  and 
no  slave  higher  than  two  hundred  acres,  on  each  poll.  Then 
follows  the  provision,  which  has  been  preserved  in  the  later 
constitutions,  exempting  from  taxation  all  articles  manufac- 
tured from  the  produce  of  the  state.  There  was  probably  no 
part  of  the  instrument  so  faulty  as  this  provision  for  land  taxa- 
tion. It  is  not  easy  to  understand  what  was  meant,  and  it  is 
difficult  to  conceive  a  more  arbitrary  and  inconsequential  method. 
The  constitution  of  1834  provided  that  lands  should  be  taxed 
according  to  their  value,  and,  in  the  matter  of  taxation,  the 
constitution  of  1870  follows  that  of  1834. 

Article  V.  of  the  constitution  of  1796,  regulated  the  judiciary, 
vesting  the  judicial  power  in  such  superior  and  inferior  courts 
as  the  legislature  might  establish.  It  would  be  interesting,  if  I 
had  the  time,  to  relate  the  history  of  the  troubles  caused  by  the 
indefiniteness  of  these  provisions,  and  of  the  consequent  dissat- 
isfaction with  the  constitution.  Judges  and  state's  attorneys 
were  chosen  by  the  legislature,  on  joint  ballot,  to  hold  office 
during  good  behavior.  Judges  of  the  superior  courts  were  to 
be  justices  of  oyer  and  terminer  and  general  jail  delivery. 
Judges  were  not  to  charge  juries  as  to  matters  of  fact,  but  might 
state  the  facts  and  declare  the  law.  Judges  of  the  superior 
court  could  issue  writs  of  certiorari;  indictments  were  to  con- 
clude "against  the  peace  and  dignity  of  the  state."  No  fine 
above  $50  was  to  be  assessed  except  by  a  jury,  and  each  court 
was  to  appoint  its  own  clerk,  to  hold  office  during  good  behavior. 
Justices  of  the  peace  were  appointed  in  the  counties,  not  to 
exceed  two  for  each  captain's  company,  except  the  company  for 
the  county  town,  and  th^n  not  to  exceed  three.  The  justices 
were  to  hold  office  during  good  behavior. 

The  constitution  of  1834,  created  one  superior  court  and  such 
inferior  courts  as  the  legislature  might  establish.     It  also  au-^ 
thorized  the  creation  of  corporation  courts.     It  provided  three 
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judges,  one  from  each  grand  division,  and  directed  the  court  to 
be  held  at  one  place,  and  only  one  place,  in  each  grand  division. 
Judges  of  both  courts  were  to  be  elected  by  the  legislature,  on 
joint  ballot,  the  supreme  judges  for  a  term  of  twelve  years,  the 
inferior  judges  for  eight  years.  The  legislature  also  elected 
attorneys  for  the  state,  to  serve  six  years.  The  judges  of  the 
supreme  court  appointed  their  own  clerks,  to  serve  for  six 
years.  Chancellors  appointed  clerks  and  masters,  to  serve  for 
the  same  term.  Clerks  of  other  inferior  courts  were  elected 
by  the  voters  of  the  counties,  to  serve  four  years. 

The  method  of  choosing  all  judges  by  popular  election,  for  a 
term  of  eight  years,  was  adopted  by  an  amendment  which  was 
ratified  in  1853.  An  amendment  was  adopted  at  the  same  time, 
providing  for  the  election  of  the  attorney-general  by  the  voters 
of  the  state,  and  of  the  district  attorneys  by  the  voters  of  their 
respective  districts;  the  term  in  both  cases  being  six  years. 

Thus,  in  the  matter  of  qualification  for  office,  and  in  the 
method  of  selecting  judges  and  state's  attorneys,  there  was  a 
very  distinct  movement,  between  1796  and  1884,  in  the  direction 
of  more  democratic  methods.  Whether  or  not  this  movement, 
ill  its  entirety,  should  be  commended,  is  a  question  which  ad- 
mits of  more  than  one  opinion.  Undoubtedly,  the  popular 
election  of  judges  is  open  to  various  and  strong  objections,  and 
yet  it  seems  to  me  the  only  consistent  and  logical  plan.  Life 
tenure  of  oflice  is  not  democratic,  and  is  an  anomaly  among  the 
institutions  of  a  free  country,  and  my  own  observation  leads  me 
to  believe  that  presidents,  governors,  and  legislatures  are  not 
less  fallible  than  the  people. 

Article  VI.  of  the  constitution  of  1796,  empowered  the  county 
court  to  api^oint  a  sherifli',  a  coroner,  and  a  trustee,  and  a  suffi- 
cient number  of  constables,  to  serve  for  two  years.  They  were 
also  to  a{>point  a  registrar  and  a  ranger,  to  serve  during  good 
behavior.  The  sheriflT  and  the  coroner  were  to  be  commis- 
sioned by  the  governor.  The  appointment  of  all  officers  not 
otherwise  directed  by  the  constitution,  was  vested  in  the  leg- 
islature. 

It  is  interesting  to  note  here  the  survival  of  the  traditions  of 
^the  office  of  coroner,  despite  the  diminution  of  its  functions 
and  of  its  importance. 
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So  far,  we  have  had  very  little  left  to  popular  vote  by  the 
constitution  of  1796.  The  constitution  of  1834  was  largely 
more  popular  in  its  provisions,  especially  in  ordering  the  choice 
of  the  minor  county  officers  practically  as  they  are  now  elected. 
I  presume  it  will  be  generally  admitted  that  the  present  method 
is  preferable. 

Article  VII.  of  the  constitution  of  1796,  created  an  elaborate 
militia  establishment,  that  being  a  necessity  of  the  times.  The 
constitutions  of  1834  and  of  1870  are  much  less  military.  So 
true  is  this  of  the  constitution  of  1870,  that,  for  want  of  facil- 
ity in  calling  out  the  militia,  the  legislature  has  found  it  neces- 
sary to  create  a  standing  army  in  time  of  peace.  So  far  as  I 
know,  Tennessee  is  the  only  state  that  has  an  army,  the  others 
having  only  militia. 

It  was  ordered  by  the  constitution  of  1796  that  old  counties 
should  not  be  reduced  in  area  below  625  square  miles,  nor  new 
counties  created  of  less  extent.  The  constitution  of  1834  re- 
tained this  provision  as  to  old  counties,  but  allowed  new  ones 
to  be  made  of  the  area  of  not  less  than  350  square  miles. 

Imprisonment  for  debt  was  authorized,  but,  except  for  fraud, 
the  debtor  was  not  to  be  held  in  durance  after  surrendering  his 
estate  for  the  benefit  of  his  creditors.  It  is  noteworthy  that 
the  constitution  of  1834  retained,  in  its  original  form,  the 
eighteenth  section  of  the  declaration  of  rights,  the  substance 
of  which  I  have  just  quoted.  The  constitution  of  1870  sub- 
stituted for  it  a  positive  prohibition  of  imprisonment  for  debt. 
Imprisonment  for  debt  was  limited  to  cases  of  fraud  by  an  act 
passed  in  1831,  and  was  abolished  in  1842. 

From  this  hasty  statement,  it  will  appear  that  while  in  1796 
the  people  of  Tennessee  had  become  thoroughly  American  in 
sentiment,  and  had  fairly  comprehended  the  principles  for 
which  the  war  of  independence  had  been  waged,  and  were 
earnest  in  their  purpose  to  repudiate  every  thing  of  the  nature 
of  monarchy,  aristocracy,  and  class  privileges  and  distinctions, 
they  were  not  qualified  by  experience  to  shape  their  institutions 
in  full  conformity  with  their  principles.  They  retained  the 
property  qualification  for  office  and  for  suffrage,  and  imprison- 
ment for  debt,  and,  more  important  than  these,  they  withheld 
from  the  people,  as  far  as  possible,  the  right  to  choose  their 
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own  officers.  Popular  elections  were  limited  to  the  selection  of 
the  governor  and  the  members  of  the  general  assembly.  They 
had  had  no  experience  of  universal  suffrage,  and  distrusted  it. 
Actuated  by  the  same  motives  which  induced  the  national  con- 
vention to  establish  the  electoral  college,  they  confined  the 
selection  of  public  officials,  as  far  as  possible,  to  the  representa- 
tives of  the  people.  This  is  the  distinguishing  characteristic 
and  the  paramount  defect  of  the  constitution  of  1796.  The 
unfortunate  tax  clauses  are  accounted  for  by  the  general  igno- 
rance of  economic  laws,  by  inexperience,  and  by  the  narrow 
conditions  of  frontier  life. 

When  the  constitution  of  1834  was  adopted,  the  state  consti- 
tution was  thirty-eight"  years  old,  and  the  national  constitution 
forty-five  years  old.  The  nation  had  thus  had  an  experience  of 
nearly  half  a  century  of  independent  life.  There  had  been  a 
steady  growth  in  democratic  opinions  and  institutions.  The 
people  had  gathered  confidence,  and  had  come  to  trust  them- 
selves. Therefore  it  was  that  the  framers  of  the  constitution 
of  1834  were  not  afraid  to  transfer  to  the  people  themselves 
many  of  the  rights  formerly  reserved  to  the  executive  and  to 
the  legislature,  and  that,  by  the  amendments,  the  transfer  was 
completed.  Perhaps  it  would  be  more  accurate  to  say  that  in 
both  instances  the  people  compelled  the  changes. 

The  features  of  the  constitution  of  1834  which  need  atten- 
tion, in  addition  to  the  changes  in  the  method  of  selecting  of- 
ficers and  in  the  plan  of  taxation,  are  not  many.  A  section 
encouraging  public  improvenjents,  which  was  possibly  more 
patriotic  than  wise,  was  inserted,  and  lotteries  and  duels  were 
forbidden.  Impeachments  were  not  to  be  tried  until  after  the 
adjournment  of  the  legislature.  Elections  in  the  general  as- 
sembly were  to  be  vioa  voce,  instead  of  by  ballot.  The  mini- 
mum area  for  new  counties  was  reduced  from  625  to  350  square 
miles,  and  a  number  of  other  minor  changes  made. 

We  have  thus  a  constitution  in  which,  at  last,  it  appears  that 
the  people,  while  retaining  the  fundamental  principles  and  in- 
stitutions of  Anglo-Saxon  liberty,  have  attained  to  full  conscious- 
ness of  the  change  of  conditions,  and  ot  the  enlargement  of 
their  personal  rights,  and  have  discarded  English  precedents  of 
form  and  method. 
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This  constitution  is  thoroughly  American  in  form,  as  well  as 
in  quality.  In  1796,  the  constitution-makers  wisely  adhered, 
as  closely  as  was  practicable,  to  the  visible  precedents  of  the 
British  constitution,  but  in  1884  they  were  able  to  think  for 
themselves,  and  to  give  institutions  appropriate  and  democratic 
forms.  But  if  we  have,  in  the  constitution  of  1884,  the  organic 
law  of  a  people  thoroughly  American  and  thoroughly  demo- 
cratic, it  is  still  the  law  of  an  agricultural  and  imperfectly  de- 
veloped society ;  sufficient,  no  doubt,  for  the  needs  of  the  people 
in  that  part  of  their  life  between  the  frontier  period  and  the 
new  era  of  higher  development  upon  which  we  have  recently 
entered,  but  not  adapted  to  our  present  state. 

Both  of  these  early  constitutions  were  the  natural  outgrowths 
of  the  political,  social,  and  industrial  conditions  of  the  times  in 
which  they  were  established. 

THE    CONSTITUTION    OP   1870. 

Between  the  year  1834  and  the  beginning  of  the  civil  war,  the 
state  had  advanced  steadily,  if  not  rapidly,  the  most  important 
improvements  being  the  railroads,  which  had  been  encouraged 
by  the  liberal,  but  eventually  disastrous,  policy  of  state  aid ;  but 
Tennessee  remained,  in  1861  and  in  1870,  an  agricultural  state. 
Intellectually,  socially,  and  industrially,  we  had  advanced,  but 
conditions  were  not  materially  different  from  what  they  had  been 
in  1834,  except  that  slavery  had  been  abolished  and  the  people 
impoverished.  It  was  the  overthrow  of  slavery,  the  destruction 
of  an  institution,  and  the  annihilation  of  values,  not  a  natural 
growth  into  new  conditions,  that  required  the  recasting  of  the 
constitution.  This  was  a  sufficient  and  logical  reason,  but  it 
was  not  by  any  means  the  sole  motive  of  the  promoters  of  the 
convention  of  1870.  The  fact  of  abolition  had  been  recognized 
by  an  amendment  to  the  old  constitution,  which  was  ratified  in 
1866.  And  it  will  be  found,  upon  an  examination  of  the  con- 
stitution of  1870,  that  while  it  abounds  in  comparatively  unim- 
portant changes  and  additions,  it  was,  in  fact,  little  more  than 
a  revision  of  the  constitution  of  1834,  on  account  of  the  aboli- 
tion of  slavery.  And,  above  all,  it  is  important  to  bear  in  mind 
the  fact  that  the  changes  made,  except  in  regard  to  slavery, 
were  suggested  by  the  experience  of  the  state  under  the  old  re- 
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gime,  and  not  at  all  by  an  adequate  cor\ception  of  the  future 
course  of  affairs.  Very  few  of  the  changes  from  the  constitu- 
tion of  1834  are  really  important.  Indeed,  the  constitution  of 
1870  is  rather  a  critical  commentary  upon  that  constitution  than 
a  new  and  independent  instrument.  * 

I  will  briefly  state  the  principal  changes,  with  the  pur- 
pose of  showing  that,  in  the  main,  they  are  unimportant,  and 
that  many  of  them  should  be  upon  the  statute  books  aud  not 
in  the  constitution. 

Where  the  declaration  of  rights  in  1834  prohibits  a  religious 
test  as  a  qualification  for  oflBce,  the  new  constitution  adds  thai 
there  shall  be  no  political  test;  it  unnecessarily  elongates  the 
fifth  section;  wisely  amends  the  fifteenth,  by  requiring  a<?tion 
of  the  legislature  for  suspension  of  the  writ  of  habeas  corpus; 
provides  for  the  humane  treatment  of  prisoners,  and  prohibits 
slavery. 

Article  II.  fixes  the  term  of  members  of  the  legislature; 
regulates  the  time  of  elections;  provides  that  no  bill  shall  be- 
come a  law  which  embraces  more  than  one  subject ;  that  repeal- 
ing, amending,  and  reviving  acts  shall  recite,  in  the  caption, 
the  substance  of  the  repealed,  revived,  or  amended  act ;  that 
general  laws  shall  not  take  eftect  until  forty  days  after  passage, 
unless  otherwise  expressed  therein;  slightly  changes  the  form 
of  tax  provisions,  and  elongates  them  by  clauses  taxing  the 
capital  of  merchants,  authorizing  an  income  tax,  and  fixing  the 
limit  of  the  poll-tax  ;  prescribes  how  counties  and  cities  shall 
lend  credit;  prohibits  the  state  from  lending  aid,  or  becoming 
owner  or  stockholder  of  any  association  or  corporation,  and 
declares  that  no  convention  or  general  assembly  shall  act  upon 
an  amendment  of  the  constitution  of  the  United  States,  unless 
such  convention  or  general  assembly  shall  have  been  elected  af- 
ter the  amendment  is  submitted. 

Article  III.  declares  that  the  militia  shall  not  be  called  into 
service,  except  in  cases  of  rebellion  or  invasion,  and  then  only 
when  the  general  assembly  shall  declare,  by  law,  that  the  pub- 
lic safety  requires  it.  This  apprehensive  provision  is  new,  and, 
in  conjunction  with  the  Coal  Creek  riot«,  necessitated  the  crea- 
tion of  the  army  of  Tennessee.  A  long  section  in  the  same  article 
regulates  the  signing  and  approving  of  bills  by  the  governor. 
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Article  IV.  contains  new  provisions  in  regard  to  the  payment 
of  poll-tax  as  a  condition  to  voting. 

Article  V.  provides  that  the  chief  justice  shall  preside  in  the 
senate  during  impeachment  trials,  and  makes  the  treasurer  and 
comptroller  constitutional  officers. 

Article  VL  adds  a  clause  authorizing  courts  to  be  holden  by 
justices  of  the  peace,  provides  for  the  appointment  of  a  chief 
justice,  contains  unimportant  amendments  as  to  the  election 
and  ages  of  judges,  and  changes  the  term  of  the  attorney-gen- 
eral from  six  to  eight  years. 

Article  VII.  regulates  the  terms  of  officers. 

Article  X.  fixes  the  area  of  new  counties,  adds  a  multitude 
of  local  provisions  of  no  importance,  and  declares  the  liability 
of  new  counties  for  debts  of  the  old  counties. 

Article  XI.  provides  for  constitutional  conventions,  for  a 
conventional  rate  of  interest,  for  a  general  corporation  law,  for 
the  exemption  of  the  homestead,  declares  that  white  and  negro 
children  shall  not  be  received  in  the  same  school,  authorizes 
game  and  fish  laws,  forbids  the  intermarriage  of  whites  and 
negroes,  and  declares  that  no  county  office  created  by  the  legis- 
lature shall  be  filled  otherwise  than  by  the  people  or  by  the 
county  court. 

I  have  not  attempted  to  present  a  complete  statement  of  the 
alterations  and  additions  made  in  1870,  although  I  have  omitted 
very  few.  And  now  I  repeat  that,  except  the  provisions  added 
on  account  of  tlie  abolition  of  slavery,  there  is  almost  nothing 
of  importance  in  the  constitution  of  1870  that  was  not  in  the 
constitution  of  1834.  The  changes  and  additions  are  mainly 
critical  or  explanatory  notes,  inserted  in  the  text,  or  provisions 
which  are  too  much  dignified  by  places  in  the  organic  law,  and 
should  be  relegated  to  their  proper  rank  as  statutes.  I  do 
not  dispute  the  soundness  of  all  these  changes.  Upon  the 
contrary,  most  of  them,  as  independent  propositions,  command 
my  unqualified  assent.  But  I  do  insist  that  the  constitution 
has  been  unnecessarily  and  unwisely  expanded  by  the  insertion 
of  matters  of  detail  and  of  slight  importance. 

Thus  we  have  a  constitution  which,  in  definite  form,  was 
born  in  North  Carolina  thirteen  years  before  the  constitution 
of  the  United  States  was  adopted  ;    was  modified  slightly  in 
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1796,  materially  changed  in  1834  and  1853,  and  received  in  1870 
a  very  few  important  amendments,  and  a  large  number  of  un- 
important ones.  It  is  much  more  the  constitution  of  1884  than 
the  constitution  of  1870.  It  is  open  to  the  two  general  objec- 
tions of  being  antiquated  and  of  being  cumbersome. 

When  objecting  to  it  on  the  score  of  age,  and  want  of  adap- 
tation to  the  times,  I  have  been  met  with  the  reply  that  the 
constitution  of  the  United  States  is, older  than  the  constitution 
of  1834.  That  indisputable  fact,  however,  only  gives  force  to 
the  criticism.  A  conspicuous  vice  of  our  constitution  is  that  it 
undertakes  too  much.  It  descends  from  the  high  plane  of  orsranie 
law  to  the  lower  level  of  statute  law,  and  assumes  the  regula- 
tion of  details  with  which  it  has  no  legitimate  concern.  I  think 
that  nearly  all  the  additions  made  in  1870  are  bad,  not  per  se, 
but  because  they  are  out  of  place.  It  is  the  function  of  the 
constitution  to  declare  principles,  and  not  to  elaborate  them — 
that  is  the  province  of  legislation.  Details  change  constantly, 
principles  never.  A  constitution  which  assumes  the  regulation 
of  details,  limits  its  usefulness  and  its  life. 

The  constitution  of  the  United  States  is  restricted  to  the 
enunciation  of  fundamental  laws,  and  therefore  it  is  as  thor- 
ougly  efficient  and  satisfactory  now  as  it  was  in  1794.  And 
while  many  changes  are  needed  in  our  state  constitution,  there 
is  none  that  is  more  necessary  than  the  elimination  of  a  mass  of 
unimportant  and  cumbersome  provisions.  It  is  now  about 
twice  as  long  as  the  constitution  of  the  United  States, 

The  convention  of  1870,  with  the  best  intentions,  had  too 
much  regard  for  temporary  conditions.  For  instance,  in  its 
anxiety  to  limit  the  right  of  the  executive  to  call  out  the  mili- 
tia, an  anxiety  which  was  caused  by  events  that  had  recently 
occurred,  it  deprived  the  governor  of  all  power  to  meet  an 
emergency,  and  necessitated  a  statute  which  is  of  more  than 
doubtful  constitutionality.  There  are  many  other  special  faults^ 
but  they  have  been  clearly  and  forcibly  indicated  heretofore  by 
gentlemen  whose  superior  abilities  I  cordially  admit. 

I  am  one  of  those  who  believe  that  the  next  event  in  the  his- 
tory of  constitution-making  in  Tennessee  should  be  a  constitu- 
tional convention.  Our  constitution  abounds  in  grave  defects, 
not  of  substance,  but  of  form  and  method,  w^hich   should  he 
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<5ured,  and  then  it  should  be  compacted  and  limited  to  a  declara- 
tion of  fundamental  laws. 

I  should  exceedingly  regret  to  have  these  somewhat  positive 
vitterances  erroneously  construed  as  disrespectful  of  the  excellent 
and  distinguished  men  who  composed  the  convention  of  1870. 

And,  finally,  it  is  with  no  little  diflidence,  that  I  venture  to 
dissent  from  the  opinion  of  some  of  the  best  and  wisest  lawyers 
ill  the  state,  that  the  unsettled  condition  of  affairs,  and  of  opin- 
ion, makes  it  expedient  to  attempt  a  reformation  of  the  consti- 
tution at  this  time.  It  is  true  that  there  is  an  unusual  intellect- 
ual and  moral  activity,  and,  consequently,  a  restlessness  and  an 
extraordinary  unsettling  of  opinion  on  public  questions;  but 
what  justification  have  we  for  expecting  more  favorable  condi- 
tions in  the  future?  The  public  mind  is  educated,  conscious, 
and  alert  as  it  never  has  been  before.  The  apparent  unsettle- 
ment  is,  after  all,  an  indication  of  progress,  and  of  an  increased 
interest  in  public  affairs,  which  cannot  fail,  in  the  end,  to  be 
salutary,  notwithstanding  the  existence  and  the  earnest  advocacy 
of  many  unsound,  extravagant,  and  dangerous  theories.  We 
need  not  hope  that  the  public  mind  will  ever  again  be  quieted. 
It  is  thinking,  and  will  continue  to  think.  Moreover,  I  believe 
that  the  unsound  theories  of  government  and  of  economics, 
which  in  certain  quarters  are  so  vehemently  proclaimed,  are 
without  substantial  support,  even  in  numbers.  We  have  attrib- 
uted importance  to  them  in  proportion  to  the  vehemence  of 
their  advocates  and  their  accidental  successes  through  unnatural 
and  temporary  political  alliances. 

The  great  body  of  the  people  of  Tennessee  are  sound,  and 
may,  in  my  judgment,  safely  be  intrusted  with  the  selection  of 
representatives  to  reconstruct  the  constitution. 
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SPENCER  JARNAGIN, 


MiLTdN    P.  JaRNAGIN. 

About  the  year  1780,  Thomas  Jarnagin  left  the  region  of 
Danville,  Virginia,  and  came  to  Davault's  ford,  on  Watauga 
river,  where  for  a  time  he  lived  in  a  block-house,  accompanied 
by  his  wife  and  several  children.  Other  immigrants  were  there, 
having  come  to  stay.  They  made  common  cause  in  standing 
sentry  and  in  cultivating  the  soil  around  the  fort.  When  the 
signal  of  danger  was  given,  all  the  force  abroad  ran  in,  the  doors 
were  closed,  and  the  loop-holes  manned. 

This  territory  was  claimed  then  by  North  Carolina,  under 
royal  grants  to  the  lords  proprietors  of  that  colony.  The  con- 
gress of  the  united  colonies  exercised  jurisdiction  to  a  certain 
extent,  by  establishing  on  paper  an  imaginary  line  from  Paint 
Rock,  on  French  Broad  river,  running  northward  to  the  Vir- 
ginia line.  By  this  enactment,  white  people  were  ordered  not 
to  cross  this  line — "Brown's  line" — and  land  grants  could  not 
be  located  west  of  it,  where  the  Indian  was  supposed  to  have 
some  rights.  The  pioneers  did  not,  at  heart,  fully  recognize 
this  fact,  but  they  deemed  it  prudent  to  halt  east  of  the  river, 
for  they  could  easily  see  something  of  a  line  of  defense,  as  well 
as  abundance  of  fish,  in  the  waters  of  the  "beautiful  blue  Wa- 
tauga." They  hoped  some  day  to  drive  the  Indians  back.  The 
wish  ripened  into  purpose  as  the  tide  of  immigration  grew 
stronger.  Very  soon  Thomas  Jarnagin  found  a  home  at  the 
mouth  of  Long  Creek,  on  the  banks  of  the  bold  and  dangerous 
Nolachucky — "swtft  running  water,"  in  the  Cherokee  dialect. 
There,  thirty  miles  ahead  of  civilization,  he  built  a  mill.  His 
house  was  a  fort.  It  stands  to  this  day,  a  monument  of  his  pio- 
neer skill  and  courage.  His  son,  Chesley,  was  there  a  youth- 
ful helper. 

Among  the  early  settlers  of  Jefterson  county,  the  Rev.  Isaac 
Barton  was  distinguished  for  piety  and  eloquence.     His  daugh- 
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ter,  Mary,  was  given  in  marriage  to  Chesley  Jarnagin.  They 
lived  at  the  foot  of  Clinch  mountain,  on  the  waters  of  Richland 
Creek,  a  few  miles  south-west  of  Rutledge,  Grainger  county. 
Here,  in  1792,  the  subject  of  this  sketch  was  born.  About  the 
same  time,  and  under  the  shadow  of  the  same  mountain,  Clem- 
ent C.  Clay  first  saw  the  light.  They  afterward  met  in  the 
United  States  Senate. 

Upon  the  death  of  Thomas,  his  son,  Chesley,  became  the 
owner  of  the  fortified  homestead  at  the  mouth  of  Long  Creek, 
and  there  Spencer  was  reared.  His  father  did  not  live  long ; 
so  he  was  properly  nurtured  by  his  mother,  because  she  was  a 
Christian  and  a  Barton. 

After  enjoying  the  advantages  of  w^orking  on  the  farm,  and 
of  such  tuition  as  his  mother  and  the  schoolmaster  could  afford, 
he  was  well  taught  by  either  Dr.  Samuel  Doak  or  Dr.  Hezekiah 
Balch — which  is  not  now  known.  He  was  accustomed  to  hear  the 
preaching  of  his  eloquent  grandfather  (Barton),  Hezekiah  Balch^ 
and  of  Gideon  Blackburn,  who  was  in  personal  appearance 
much  like  Henry  Clay,  but  his  superior  in  eloquence. 

He  left  college  in  his  teens,  and  served  a  campaign  against 
the  Indians,  and  completed  his  studies  afterwards. 

By  the  day  of  his  majority,  he  had  a  fine  mental  training, 
and  a  physical  constitution  of  the  most  perfect  kind.  He  was 
five  feet  and  seven  inches  high ;  his  bust  measure  was  44  inches, 
and  a  No.  8  hat  was  required  to  fit  his  head.  The  figure  was 
not  imposing  in  a  military  sense,  yet  he  was  able  to  undergo 
whatever  he  chose  in  mental  and  physical  labor.  With  the 
magnificent  size,  shape  and  pose  of  his  head,  the  strength  of 
his  lungs  and  the  scope  of  his  voice,  most  rich  and  musical, 
and  with  Garrick's  range  of  facial  expression,  he  was  well 
equipped  for  the  struggles  of  life  that  lay  before  him.  He 
studied  law  under  Hugh  L.  White,  entering  professional  life 
under  the  shadow  and  favor  of  a  great  name  {stat  nominis  in 
umbra)^  a  lawyer,  citizen,  and  statesman  of  undiminished  re- 
nown. 

Mr.  Jarnagin  was  &  cousin  of  Pryor  Lea,  who  was  born  by 
the  same  mountain  and  in  the  same  valley,  and  came  to  the  bar 
about  the  same  time.  Perhaps  East  Tennessee  has  produced 
no  better  common  lawyer.     Other  contemporaries  were  William 
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E.  Anderson,  W.  B.  Reese,  Miller  Francis,  R.  J.  Meigs,  Edward 
Scott,  two  McCampbells,  George  W.  Churchwell,  S.  R.  Rodgers^ 
the  two  McKinneys,  T.  C.  Lyon,  James  A.  Whitesides,  and 
others,  who  were  worthy  competitors  for  popular  favor.  For 
many  years  Edward  Scott  presided  in  the  courts  in  which  Mr. 
Jarnagin  practiced.  With  such  a  judge  and  such  a  bar  there 
was  an  imperative  need  for  accuracy  and  ability.  Judge  Scott's 
intellect  was  acute,  his  learning  varied  and  extensive.  The  in- 
tellectual antagonism  of  the  judge  was  stimulated  by  his  admi- 
ration for  the  lawyer,  and  it  was  carried  to  such  an  extent  that 
a  favorable  ruling  was  seldom  obtained  without  a  struggle  with 
the  judge. 

He  was  prominent  in  the  litigation  growing  out  of  the  ces- 
sion of  the  Hiwassee  District,  and  the  laws  under  which  the 
lands  were  sold. 

The  beginning  of  his  legislative  career  was  in  1833,  when  he 
represented  Anderson  and  Knox  counties  in  the  state  senate. 
As  chairman  of  the  committee  on  Indian  afiairs,  his  labors 
were  abundant  and  his  influence  great.  David  Burford,  repre- 
senting Smith  and  Sumner,  was  speaker  of  the  senate,  Luke 
Lea,  Jr. — still  living — was  clerk.  George  S.  Yerger  was  sen- 
ator from  Davidson.  John  Netherland  represented  the  district 
of  Carter,  Sullivan,  and  Hawkins.  In  the  house  were  found 
Orville  Bradley,  Warham  Easley — now  alive  in  Grainger  county 
— Samuel  Turney,  William  E.  Anderson,  E.  J.  Shields,  and  A. 
O.  P.  Nicholson.     Some  fine  intellects  graced  this  legislature. 

Early  in  the  session  Mr.  Jarnagin  introduced  a  bill  providing 
that  "each  house  should  mature  its  own  bills  and  resolutions 
previous  to  their  being  transmitted  to  the  other."  The  house 
of  representatives  did  not  concur,  and  the  measure  failed.  The 
journals  do  not  disclose  the  ground  of  opposition.  His  bill  to 
extend  the  jurisdiction*  of  justices  to  J5,000  also  failed.  He 
was  always  prominent  in  his  advocacy  of  railroads  and  other 
public  improvements.     He  offered  the  following: 

^'Resolved,  That  the  committee  on  internal  improvements  be 
instructed  to  inquire  into  the  expediency  and  practicability  of 
opening  a  communication  by  means  of  a  railroad  between  the 
waters  of  the  rivers  Coosa  and  Tennessee,  through  Willstown 
valley,  and  also  for  appropriating  $1,000  for  the  survey,  etc.'' 
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He  presented  the  memorial  of  a  corporation  known  as  "the 
Tuscumbia,  Courtland  and  Decatur  Railroad  Company,"  which 
has  become  a  link  in  a  great  trans-continental  route. 

A  curious  chapter  in  the  history  of  our  Indian  policy  was 
opened  by  a  bill  introduced  by  Mr.  Jarnagin,  proposing  to  ex- 
tend "the  laws  and  jurisdiction  of  this  state  to  the  southern 
limits,"  etc.  About  fifteen  years  before  this,  the  land  between 
ih^  Little  Tennessee  and  the  Hiwassee  rivers  had  been  pur- 
chased from  the  Indians,- surveyed  into  ranges,  townships,  and 
sections.  Teunessee  lands  had  not  been  disposed  of  in  this  way 
before.  The  white  people  pressed  down  upon  the  Hiwassee 
river,  and  established  trading-posts.  The  Indian  territory  ex- 
tended from  this  river  along  the  Georgia  and  Alabama  line  to 
the  Tennessee  river,  and  thence  up  to  the  mouth  of  the  Hiwas- 
see. It  had  become  infested  with  reftrgees  from  justice  escap- 
ing from  Georgia,  Alabama,  and  the  surrounding  portions  of 
Tennessee.  The  Indians  crossed  the  line  after  calico  and  whisky. 
Robbery  and  murder  and  violence  of  all  kinds  wer«  rife.  The 
fugitive  from  justice  was  safe  against  arrest,  and  the  Indian  had 
no  protection  from  his  lawlessness. 

This  measure  was  defeated,  Jarnagin  voting  for,  and  Geo.  S. 
Yerger  against  it.  In  the  following  year  the  legislature  asserted 
jurisdiction,  and  Foreman  was  indicted  in  McMinn  county  for 
a  murder  perpetrated  in  the  Cherokee  nation. 

In  the  circuit  court.  Judge  Chas.  F.  Keith  sustained  a  plea  to 
the  jurisdiction.  The  state  appealed.  The  case  is  reported  in 
8  Yer.,  p.  256.  Judges  Catron,  Peck,  and  Green  constituted 
the  court.  Geo.  S.  Yerger  was  attorney-general,  and  Mr.  Jar- 
nagin defended  Foreman.  It  may  be  remembered  that  these 
gentlemen,  as  legislators,  voted  one  way,  but,  as  lawyers,  they 
argued  the  other  way.  Catron  and  Green  sustained  the  juris- 
diction upon  entirely  diii'erent  grounds.  Peck  dissented  from 
both.  Upon  first  argument  the  case  was  held  under  advise- 
ment. At  the  next  term,  Mr.  Yerger  filed  a  most  elaborate 
brief,  which  had,  in  the  meantime,  been  extensively  published 
in  the  newspapers.  In  reply,  Mr.  Jarnagin  made  perhaps  the 
most  impassioned  speech  of  his  life,  in  which,  according  to  Col. 
John  H.  Crozier,  he  complained  in  terms  of  unmistakable  rep- 
rehension of  the  court  for  continuing  the  case  in  order  that  the 
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attorney-general  should  have  time  for  making  a  popular  appeal 
to  the  public  against  his  client.  In  this  most  important  and 
interesting  case  the  three  opinions  cover  one  hundred  and 
twenty-five  pages.  The  brief  of  the  attorney-general  is  an  ap- 
pendix. The  opinion  of  Chief  Justice  Catron  is  a  monument 
of  labor  and  historical  research,  covering  the  rights  acquired 
by  discovery,  the  subordinate  rights  of  heathen  or  savage 
tribes,  as  well  as  the  rights  and  duties  of  Tennessee  transmitted 
by  North  Carolina  and  by  the  United  States  in  bestowing  a 
more  perfect  statehood  by  admission  into  the  Union.  The  sup- 
posed original  rights  of  the  Indian  went  down  under  the  force 
of  this  opinion  or  decision,  and  about  1838  the  Cherokees  were 
removed  west  of  the  Mississippi,  with  the  aid  of  a  few  soldiers 
and  a  good  deal  of  money.  Gen.  Winfield  Scott  conducted  the 
military  movements  in  person. 

In  that  session  (1883),  Mr.  Jarnagin  evinced  his  foresight  and 
humanity  by  advocating  the  establishment  of  a  state  lunatic 
asylum,  and  his  appreciation  of  popular  education  by  an  at- 
tempt to  have  laid  off  six  hundred  and  forty  acres  in  every 
twenty-five  miles  square  of  public  land  for  the  use  of  schools. 
He  offered  a  resolution  to  publish  one  thousand  copies  of  Gi- 
rard  Troost's  geological  report  and  map  of  this  state. 

It  appears  in  Judge  Jacob  Peck's  private  papers  that  he  and 
Prof.  Troost  left  Nashville  on  horse-back,  and  made  an  exten- 
sive tout*  of  inspection  through  the  Cumberland  range,  and 
thence  to  the  mountains  of  North  Georgia  and  along  the  Great 
Smoky,  dividing  East  Tennessee  from  North  Carolina.  They 
knew  of  the  Cranberry  iron.  The  present  generation  know 
very  little  of  the  extent  and  accuracy  of  Peck  and  Troost's  in- 
vestigations. 

In  a  second  canvass  for  the  senate,  he  was  defeated  by  a  man 
of  very  limited  qualifications  for  the  office.  What  effect  this 
had  upon  his  peace  of  mind  is  not  known,  but  about  1837  or 
1838,  perhaps  sooner,  he  left  Knoxville,  and  made  his  home  at 
Athens,  McMinn  county.  He  must  have  seen  that  vast  litiga- 
tion would  arise  under  the  Ocoee  land  law.  Experience  in  the 
Hiwassee  District  amply  qualified  him  for  this  new  field.  In- 
deed, much  of  his  professional  labor  had  been  bestowed  upon 
Indian  rights  and  titles.     He  was  generally  on  the  side  of  the 
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Indian.  The  courts  of  Tennessee  and  of  the  United  States 
were  largely  instructed  by  him  in  the  discussion  and  adjudica- 
tion of  great  principles  underlying  rights  of  discovery,  con- 
quest, and  treaty  stipulations. 

It  may  now  be  said,  by  way  of  episode,  that  such  discussions 
gave  occasion  to  one  of  Judge  W.  B.  Turley's  witticisms.  In 
those  days  the  whole  record  in  every  case  was  read  to  the  court 
in  open  session.  The  call  of  the  lower  circuit  having  been  com- 
pleted, the  judge  said:  "  Several  weeks  having  been  devoted  to 
the  discussion  of  grave  questions  of  constitutional  law,  3^ou 
gentlemen  of  the  upper  circuit  may  now  read  your  warrants." 

In  1840  Mr.  Jarnagin  was  elector  for  the  state  at  large,  and 
his  vote  was  cast  for  Wm.  H.  Harrison.  He  canvassed  the 
three  divisions  of  the  state.  West  of  the  mountains  he  was 
almost  a  stranger,  but,  with  health  and  strength  and  voice  of 
wonderful  power,  he  carried  the  party  flag  in  triumph  from 
Carter  to  Shelby.  Polk  waei  governor  and  General  Jackson 
was  at  the  Hermitage ;  but  the  magician  of  Kindefhook  never 
again  reached  the  White  House.  In  this  canvass  he  gave  the 
memorable  travesty,  in  which  he  first  represented  Andrew 
Jackson  in  full  regimentals,  gaining  victories  and  dominating 
public  sentiment;  and  then  he  transferred  the  uniform  and  the 
long  sword  to  Mr.  Van  Buren.  The  action  was  inimitable,  and 
the  applause  universal. 

By  party  usage,  as  well  as  by  the  splendor  of  his  canvass,  he 
was  entitled  to  the  place  of  United  States  senator.  On  joint 
ballot  the  convention  of  the  two  houses  was  Whig,  but  tht 
senate  had  a  Democratic  majority  of  one.  When  the  time  for 
a  ballot  was  reached,  the  Democrats,  under  the  lead  of  Andrew 
Johnson,  vacated  their  seats,  and  thus  prevented  an  election. 
For  two  years  Tennessee  did  without  his  services;  but  in  1848 
he  was  duly  elected,  and  served  the  ensuing  four  years  as  sen- 
ator. Very  appropriately,  he  was  placed  on  the  committee  of 
Indian  affairs.  The  annexation  of  Texas  was  the  leading  ques- 
tion in  the  presidential  canvass  of  1844.  He  then  discussed  it 
thoroughly  on  the  stump.  His  speech  in  the  senate  afterwards 
was  not  surpassed  by  any  other  during  that  memorable  debate. 
The  other  great  question  was  the  tariff.  Tennessee  heard  him 
with  delight. 
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In  1846  Mr.  Claj',  still  the  Whig  leader,  favored  protection 
even  beyond  mere  revenue,  Mr.  Jarnagin  was  content  with  a 
tariff*  for  revenue,  with  incidental  protection.  The  vice-presi- 
dent, Mr.  Dallas,  was  not  fully  in  accord  with  Mr.  Polk  and  hii? 
party.  Pennsylvania  wanted  more  protection.  As  the  roll  of 
the  senate  was  being  called  on  the  final  vote,  Mr.  Jarnagin  saw 
that  his  voting  for  the  bill  would  produce  a  tie,  which  the  vice- 
president  would  have  to  decide.  So  he  voted  for  the  tariff  of 
1846j  and  cast  the  responsibility  of  it  upon  the  Democratic 
party.  Whether  this  be  called  politics  or  patriotism,  it  is  not 
important  to  decide.  Mr.  Clay  was  disappointed.  The  Whig 
party  of  Tennessee  was  angry.  To  the  senator  it  was  political 
suicide.  The  measure  proved  to  be  the  best  for  the  country. 
It  stood  the  test  of  party  strife  and  discussion  through  several 
presidential  elections.  Great  prosperity  was  enjoyed  by  the 
country  for  more  than  ten  years  under  its  beneficent  provisions. 
The  State  of  Tennessee — or,  rather,  the  Whig  party — was  un- 
just toward -a  wise  and  faithful  servant,  and  refused  to  re-elect 
him. 

After  this,  and  before  the  same  legislature,  he  was  induce<l 
by  misguided  friends  to  submit  his  name  for  a  seat  on  our  su- 
preme bench.  He  yielded  lohen/ke  should  have  been  firm.  The 
greatest  defect  in  his  character  was  here  made  painfully  appar- 
ent. He  was  properly  defeated.  Robert  J.  McKinney  was 
then  made — literally  made — judge,  for  he  did  not  seek  it. 

During  this  very  memorable  session  of  the  legislature.  Judge 
W.  B,  Turley  was  in  attendance.  For  many  years  he  and  Mr.  Jar- 
nagin had  been  devoted  friends  and  associates.  It  is  high  praise 
of  both  to  say  they  were  equals  in  wit,  legal  attainments,  and 
logical  power.  When  they  met,  especially  during  this  session, 
their  friends  crowded  to  their  feast  of  reason  and  flow  of  soul. 
In  the  genial  shock  of  their  great  and  friendly  minds,  the  hours 
were  forgotten  and  sleep  postponed.  Happy  were  they  who 
heard  them  talk ! 

When  these  elections  were  over,  Mr.  Jarnagin  went  to  Mem- 
phis, and  resumed  the  practice  of  his  profession.  Poverty  stared 
him  ill  the  face.  But  brilliant  success  awaited  his  efforts  at  the 
bar. 

It  may  not  be  out  of  place  here  to  state  that  his  social  relations 
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'witli  Mr.  Webster*  and  Mr.  Corwin  were  very  agreeable.  On 
raany  festive  occasions,  by  special  request,  he  was  seated  between 
tlieni.  Perhaps  the  senate  could  not  have  furnished  a  similar 
trio  for  fine  sayings,  good  stories,  and  post-prandial  speeches. 

In  the  fall  of  1847  an  internal  improvement  convention  was 
beld  at  Knoxville,  largely  attended  by  delegates  from  South 
Carolina.  Holmes,  Gadsden,  Carew,  and  others  made  fine 
speeches,  lending  interest  and  dignity  to  the  occasion.  The 
closing  address  was  from  Mr.  Jarnagin.  It  was  received  by 
the  convention  with  great  eclat.  As  he  and  those  South  Caro- 
lina gentlemen  were  returning,  arm  in  arm,  to  the  hotel,  they 
were  confronted  by  a  newly-elected  member  of  the  legislature, 
then  on  his  way  to  Nashville.  The  member  was  indignant  at 
the  senator's  vote  on  the  tariff'  of  1846.     The  member  spoke: 

**I  have  said  drunk  and  I  have  said  sober  that  I  would  not 
support  you  for  senator." 

Senator. — "  I  now  say,  very  soberly,  that  I  will  not  ask  you 
to  do  so."  , 

Member. — "You  are  very  bold  about  it,  I  must  say." 
Senator. — "  By  no  means.   One  vote  in  the  legislature  amounts 
to  very  little." 

Member. — "I  would  vote  for  you  as  supreme  judge.  That 
would  suit  you  better." 

Senator. — "If  my  election  should  be  secured  by  your  vote,  I 
would  certainly  decline  the  oflSlce." 

To  a  polite  opponent  in  any  sphere,  he  was  courtly  and  well 
behaved ;  his  play  of  wit  in  public  or  private  was  inimitable, 
but,  in  deserved  retort,  he  was  terrible. 

In  the  presidential  campaign  of  1848  he  made  numerous 
speeches  in  favor  of  Taylor  and  Fillmore,  and  rejoiced  in  the 
success  of  the  soldier  and  the  patriot. 

At  Athens,  a  young  democrat  undertook  to  answer  him,  and, 
whilst  denouncing  internal  improvements  by  the  general  gov- 
ernment, Mr.  Jarnagin  asked  him  :  "  Suppose  you  were  in  con- 
gress, and  a  bill  were  introduced  to  improve  the  Tennessee  river 
running  through  your  district  from  Knoxville  to  Chattanooga, 
would  you  vote  for  it? "  The  young  man  said,  upon  this  sin- 
gle measure,  he  would  vote  for  it,  but  bills  would  be  introduced 
to  improve  all  the  rivers,  thus  attempting  to  establish  a  general 
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scheme,  which  he  would  oppose,  as  being  uncoustitational. 
Then  the  retort  was :  "  If  one  be  constitutional,  how  many  will 
be  required  to  make  the  measure  unconstitutional  ?  " 

I  am  conscious,  gentlemen,  that  this  sketch  is  too  meager  to 
be  of  much  interest.  The  subject  was  my  senior  by  more  than 
thirty  years.  It  was  my  pleasure  to  read  law  under  him.  I 
heard  him  at  the  bar  and  on  the  stump.  Many  persons,  espe- 
cially lawyers,  have  spoken  of  him  admiringly,  but  these  things 
do  not  help  much  in  real  biography.    . 

Chancellor  Kent  said,  in  the  hearing  of  East  Tennesseans, 
that  he  was  one  of  the  most  intellectual  men  in  our  country. 
That  is  a  high  tribute. 

A  few  more  words  are  added,  in  the  nature  of  an  obituary. 

In  July,  J852,  having  occasion  to  prepare  an  argument,  he 
went  to  fish  in  a  lake  near  Memphis,  that,  without  disturbance, 
he  might  review  the  facts  and  the  law,  and  thus  make  a  short 
speech.  That  was  his  favorite  method  of  preparation.  Hav- 
ing fasted  during  the  day,  on  his  return  to  the  city,  he  ate  an 
inordinate  supper.  As  the  presence  of  cholera  was  suspected 
in  Memphis,  his  doctor  gave  heroic  treatment  for  that  disease, 
and  killed  him. 


Digitized  by  VjOOQ IC 


Bar  Association  of  Tbnnessbe.  97 


HON.  HENRY  T.  ELLETT: 

A  BIOGRAPHICAL  SKETCH. 


Geo.  W.  Gordon. 


Brethren  and  Gentlemen  of  the  Bar  Association  : 

I  am  not  before  yoa  to-day  to  attempt  any  display  of  elo- 
quence or  oratory,  but  to  speak  briefly  of  the  character  and 
career  of  a  deceased  brother.  And  in  assuming  to  do  so,  I  re- 
mark that  the  object  of  all  public  speaking  should  be  either 
instruction  or  entertainment,  or  both ;  and  happily  endowed  is 
that  man  who  has  the  capacity  of  being  both  didactic  and  di- 
verting in  his  public  discourses,  a  faculty  which  has  been  denied 
your  speaker.  Besides,  the  serious  nature  of  our  theme  sug- 
gests the  omission  of  those  humorous  features  which  may  ap- 
propriately characterize  the  discussion  of  general  questions. 
So  that,  if  what  we  are  about  to  say,  or  what  we  shall  present 
that  others  have  said,  shall  possess  any  material  measure  of 
value,  it  will  be  in  the  line  of  the  instructive  and  not  the  amus- 
ing, in  presenting  by  way  of  example  a  lesson  of  life — the  les- 
son of  truth,  purity,  and  justice  which  was  practiced  and  illus- 
trated in  the  career  of  him  whose  virtues  we  would  recount  and 
re- commemorate  to-day.  We  say  virtues,  and  we  use  the  word 
advisedly.  You  would  not  have  us  celebrate  a  vice  nor  speak 
with  approval  of  a  defect,  though  I  hold  that  we  may,  with  en- 
tire propriety,  refer  to  the  vices  of  the  dead  as  an  admonition 
to  the  living,  especially  so  when  such  vices  have  existed  in  forms 
so  pronounced  as  to  have  vitiated  the  lives  of  those  who  pos- 
sessed them  or  misdirected  and  injured  the  lives  of  others.  But 
in  the  case  of  our  subject  there  is  neither  need  nor  rdom  for  any 
such  reference  whatever.  For,  although  the  Hon.  Henry  T. 
Ellett  may  have  had  faults  (who  has  not?),  vices  he  had  none; 
or,  if  so,  they  were  unknown  to  those  "who  knew  him  best  and 
loved  him  most."   And,  in  this  connection,  I  digress  sufficiently 
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to  remark  that  it  has  often  been  said,  and  doubtless  will  con- 
tinue to  be  said,  that  we  imitate  and  adopt  the  vices  of  our 
fellow-men  with  much  greater  readiness  and  facility  than  we 
do  their  virtues.  In  justice  to  mankind,  I  beg  leave  to  dispute 
the  accuracy  of  any  such  declaration,  although  it  may  have  the 
authority  of  eminent  moralists  and  distinguished  divines.  If 
the  allegation  be  true,  theu  the  tendency  of  human  nature  is 
downward  instead  of  upward,  a  proposition  which  we  are  not 
only  not  prepared  to  admit,  but  which  we  emphatically  tra- 
verse. We  plead  "not  guilty"  to  any  such  dark  indictment 
against  human  nature,  against  the  intelligence  and  dignity  of 
mankind,  against  tlie  wisdom  and  benevolence  of  the  Creator. 
Such  charge,  we  are  constrained  to  believe,  is,  for  the  most  part 
at  least,  but  the  hasty  utterance  of  the  dismal  pessimist,  the 
superficial  observer,  or  the  sophistical  zealot,  and  may  be  suc- 
cessfully refuted  by  the  mere  declaration  (which  we  think  will 
be  accepted  by  all  reflecting  and  philosophic  observers  %vithout 
formal  argument  or  demonstration)  that  the  world  is  better, 
wiser,  greater,  nobler,  and  more  exalted  to-day  than  at  any 
other  hour  of  its  vast  and  thrilling  history.  If  this  is  not  true, 
and  the  world  had  been  going  downward  instead  of  upward  for 
six  thousand  years — remembering  how  low  down  we  started — 
we  would  long  since  have  been  engulfed  in  irretrievable  moral 
ruin.  No,  gentlemen,  this  is  the  best,  the  greatest,  and  most 
glorious  day  of  this  great  world's  great  history.  And  from  its 
present  mighty  intellectual,  moral,  and  material  impulse  onward 
and  upward,  I  think  we  may  safely  predict  that  it  will  continue 
to  grow  better  and  greater,  and  wiser  and  happier  until  thai 
^*  Great  Day,  greatest  of  all  other  days — God  in  grandeur  and 
the  world  on  fire!" 

Returning  from  the  digression,  1  remark  that,  in  speaking  of 
the  dead,  and  more  especially  of  one  whom  we  have  been  ac- 
customed to  honor  and  admire,  we  are  prone,  under  the  impulse 
of  that  tender  and  beautiful  sentiment  so  creditable  to  the  pa- 
gan breast  that  uttered  it  {de  mortuis  nil  nisi  ion?*m*),  rather  to 
magnify  the  merits  and  diminish  the  imperfections  of  the  man, 
thereby  subjecting  ourselves  to  the  charge  of  proclaiming  "not 
what  he  was  but  what  he-should  have  been."     There  is  little,  if 

*  Say  nothing  but  good  of  the  dead. 
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any,  room,  however,  for  the  commission  of  this  pardonable 
error  in  discussing  the  subject!  in  question.  One  who  kne\v 
them  both  has  compared  Judge  Ellett  to  General  Lee  in  respect 
to  tlie  equipoise,  8\'mmetry,  a!ul  stability  of  their  characters,  as 
al^o  in  respect  to  the  purity  and  propriety  of  their  lives. 

Judge  Ellett  was  a  man  of  great  respectability,  excellent 
endowments,  and  versatile  attainments;  was  unexceptionable 
in  his  deportment  as  a  man,  loyal  and  patriotic  in  his  duty  as 
a  citizen,  erect  and  honorable  in  his  profession  as  a  lawyer, 
able  and  conscientious  in  his  office  as  a  jurist,  faithful  and 
affectionate  in  his  relationship  as  husband  and  father,  con- 
sistent and  immutable  in  his  fidelity  as  a  Christian. 

As  a  member  of  the  legal  profession,  Judge  Ellett  was  in 
practice  more  than  fifty  years  in  the  states  of  Mississippi  and 
Tennessee,  and  it  is  scarcely  necessary  to  say  that  he  was, 
therefore,  proficient  in  a  knowledge  of  the  law.  He  had  ex- 
tended experience  as  a  legislator  in  the  former  state,  having 
been  for  many  successive  years  before  the  war  a  state  senator; 
and,  possessing  a  pronounced  literary  tendency,  he  was  well 
informed  in  general  as  well  as  in  legal  and  legislative  learning. 
He  was  chancellor  of  the  eleventh  chancery  district  of  Ten- 
nessee at  the  time  of  his  death,  and,  although  75  years  of  age, 
he  had  not  only  manifested  no  evidences  of  intellectual  senility, 
but  his  mind  never  appeared  more  vigorous  and  luminous  than 
in  the  very  hour  *'  when  he  passed  the  bound  of  life,  where  we 
lay  our  burdens  down,"  and  where  he  left  the  "cross"  only  to 
gain  the  "  crown."  And  which  event  was  under  the  following 
peculiar  and  impressive  circumstances: 

The  president  of  the  most  conspicuous  and  powerful  republic 
in  the  history  of  the  world,  embracing  forty-four  great,  sover- 
eign, and  independent  states  and  six  large  and  expanding  ter- 
ritories, on  a  national  tour  through  the  interocean  domain  over 
which  he  presided,  had  arrived  in  the  city  of  Memphis  amid 
the  plaudits  and  shouts  of  admiring  multitudes.  Judge  Ellett 
had  been  selected  by  his  fellow-citizens  to  deliver  the  "  address 
of  welcome"  to  President  Cleveland  and  to  voice  their  senti- 
ments on  that  moat  interesting,  unusual,  and  imposing  occasion. 
All  nature  seemed  to  smile  approval  on  what  was  about  to  be 
-enacted.     It  was  a  tranquil  day  in.  the  golden  montAi  of  October. 
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The  skies  were  as  placid  as  a  sleeping  sea.  The  sun  beamed 
softly  through  the  beautiful  autumnal  air;  and  when  the 
thunder  of  booming  cannon  had  ceased,  when  the  clamor  of 
resounding  drums  was  hushed,  and  when  the  shouts  of  rejoic- 
ing multitudes  had  subsided,  patriotic  thousands  gathered  at 
the  place  designated  for  the  formal  ceremonies,  and,  the  presi- 
dent and  his  coterie  being  present,  among  other  things  in  his 
admirable  salutation  to  the  president,  Judge  Ellett  said : 

"  Mr.  President  —  You  have  recently  participated  in  the 
one  hundredth  anniversary  of  the  constitution  of  the  United 
States,  and  you  have  beheld  the  multitudes  of  our  fellow- 
countrymen  flocking  together  from  neighboring  states  to  the 
spot  where  that  grandest  monument  of  human  wisdom  was 
formulated,  and  renewing  their  vows  of  fealty  at  its  shrine.  It 
may  not  be  inappropriate  for  me  to  say  that  the  southern  heart 
was  in  sympathy  with  that  interesting  occasion.  [Applause.] 
Nowhere  in  all  this  broad  land  will  you  find  more  loyalty  to 
the  constitution  of  the  United  States,  and  to  the  government 
created  by  it,  than  among  the  people  of  the  Southern  states. 
[Great  applause.]  Difference  of  opinion  about  its  construction 
and  true  theory  existed  from  its  very  creation,  and  controversy 
has  often  been  angry  and  bitter.  One  great  and  important  in- 
terest in  the  progress  of  these  things  became  sectionalized,  and 
out  of  it  arose  questions  of  constitutional  interpretation  which 
were  regarded  by  the  Southern  people  as  so  vital  to  their  rights 
and  interests  that  they  eventually  committed  their  solution  to 
the  arbitrament  of  arms.  But,  Mr.  President,  they  have  bowed 
to  the  stern  logic  of  events,  and,  without  any  abatement  of  their 
manhood  or  compromise  of  their  honor,  they  have  frankly 
accepted  the  result  of  that  struggle  as  a  final  settlement  of  all 
the  questions  in  dispute  [applause],  and  they  have  since  labored, 
with  rare  courage  and  fortitude  and  cheerfulness,  to  accommo- 
date themselves  to  the  circumstances  of  their  new  condition,  to 
reconstruct  their  broken  fortunes,  and  contribute  all  they  can 
to  the  general  welfare  and  prosperity  of  the  country.  [Ap- 
plause.] As  one  result  of  this  struggle,  the  theory  of  the  right 
of  a  state  to  withdraw  from  the  federal  compact  was  over- 
thrown, and  the  indestructibility  of  the  American  Union  has 
been  establisBed  on  the  firmer  foundation.     The  chief  element 
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of  discord  has  been  removed  forever,  and  hereafter,  when  any 
abuses  or  grievances  shall  arise  from  the  operations  of  the'ted- 
eral  government,  remedy  is  to  be  sought  within  the  gale  .of  the 
Union  and  under  the  form  of  established  law.      -.  \  \  * 

"We  have  come  to  realize  that  American  libertjy  the  highest 
form  of  human  freedom,  can  only  be  fully  §pjpy,ed  in  the  Amer- 
ican Union  and  under  the  American  constitution.  [Applause.] 
Indeed,  it  may  be  said  that  the  sejntiiaent  expressed  by  Mr. 
Webster  on  a  memorable  occasion  t^ae^-become  imbedded  in  the 
constitutional  law  of  America:  ,* Liberty  and  union,  now  and 
forever,  one  and  inseparably.^    [Applause.] 

"It  has  seemed  to  me  to  be  proper,  Mr.  President,  that  as 
the  president  of  these  United  States,  you  should  hear  these 
sentiments  expressed  here,  in  the  heart  of  the  Southern  states, 
and  in  the  presence  of  this  concourse  of  Southern  people.  [Ap- 
plause.] There  is  no  one  in  all  this  vast  multitude  who  will 
repudiate  or  gainsaj'  them.  Indeed,  we  have  come  to  feel  that 
this  Union  is  our  Union  [applause];  that  its  bright  and  starry 
banner,  under  which  these  veterans  of  the  Mexican  war  [ap- 
plause] once  marched  to  glory,  is  our  banner;  that  its  chief 
magistrate  is  our  president,  and  that  its  destiny  for  weal  or  for 
woe  is  the  common  destiny  of  us  all."     [Great  applause.] 

When  Judge  Ellett-had  concluded  his  eloquent  salutation, 
eft'ervescent,  as  it  was,  with  patriotic  faith  and  fire,  the  presi- 
dent began  his  admirable  response  with  these  generous  words : 
'**The  patriotic  sentiments  expressed  by  your  honored  fellow- 
citizen  (Judge  EUett)  in  your  behalf,  I  am  sure  I  may  say  are 
generously  responded  to  by  your  fellow-countrymen  of  the 
North.  [Applause.]  They,  I  believe,  want  rest  from  sectional 
agitation.  They  know  that  the  destiny  of  our  nation  can  only 
be  achieved  by  a  union  in  sentiment  as  well  as  in  name."  [Ap- 
plause.] 

At  this  juncture  of  the  proceedings.  Judge  EUett,  who  was 
standing  a  few  feet  in  front  of  the  president,  suddenly  sank 
down  and  fell  heavily  upon  the  stand.  The  president  ceased 
to  speak.  The  greeting  orator  of  the  previous  moment  had 
ceased  to  live ;  he  had  fallen  dead  at  the  very  feet  of  the  presi- 
dent (the  honored  representative  of  sixty  millions  of  people), 
and  in  the  midst  of  ten  thousand  of  his  immediate  fellow- 
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,feitiB^ns,  who,  but  si  moment  before,  had  approved  and  ap- 
plauded his  last  great  speech,  so  characteristic  of  the  man, 
being.tljiJtfnguislied,  as  it  wks,  for  the  catholicity  of  his  views 
and  the-itfltK>nality  of  his  sentiments — views  and  sentiments  so 
befitting  th^'l^st  utterances  of  a  departing  patriot. 

Death  is  rdreJyvJf  ever,  welcome,  but  Judge  Ellett  had  ua 
better  time  to  die-thafr  amid  the  scenes  and  under  the  circnni- 
stances  w-e  have  related.  > He  was  ripe  and  ready  for  that  inev- 
itable metamorphosis  frbrm  .flesh  to  dust,  and  no  concurrence  of 
circumstances  could  scarcely li^e  combined  to  make  bis  last 
performance  in  life  more  glofioqa'or  his  departure  from  it  less 
poignant.  His  life  and  its  procedure  had  been  a  demonstration 
of  truth.  "  He  had  kept  the  faith,  he  had  finished  his  course.'' 
What  more?  Ifothing.  That  is  all  of  it,  but  it  is  much. 
After  right  living,  it  cannot  be  so  hard  to  die.  Besides,  it  is 
as  natural  to  die  as  to  be  born.  It  was  said  in  the  olden  time, 
equally  true  to-day  and  fatally  true  in  all  ages,  debimur  morti 
nos  iiostraqiie — "  We  owe  ourselves  and  all  we  are  to  death" — 
a  decree  from  which  there  never  has  been,  never  will  be,  and 
never  can  be  any  successful  appeal. 

In  attestation  of  the  esteem  and  admiration  in  which  Judge 
Ellett  w^as  held  by  the  people  among  whom  he  had  lived  so 
long  and  so  honorably,  it  may  be  said-  that  his  funeral  cere- 
monies, participated  in  not  only  by  the  bar  but  by  the  various 
commercial,  civic,  and  military  organizations  of  the  city  of 
Memphis  and  the  people  generally,  were,  perhaps,  the  most 
extensive  and  imposing  ever  accorded  the  memory  of  any  citi- 
zen of  that  community. 

From  a  report  of  a  committee  of  the  bar  of  Memphis,  ap- 
pointed to  prepare  a  memorial  and  resolutions  at  the  time  of 
his  death,  I  beg  leave  to  read  the  following  extract,  which 
briefly  tells  the  story  of  his  life  in  language  more  elegant  and 
accurate  than  I  can  command,  and  which  was  written  by  those 
who  knew  the  deceased  much  longer  and  more  intimately 
than  I : 

"  The  Hon.  Henry  T.  Ellett  was  born  in  Salem,  New  Jersey* 
on  the  eighth  of  March,  1812,  and  died  in  Memphis,  Tennessee, 
on  the  fifteenth  day  of  October,  1887,  in  the  presence  of  as- 
sembled thousands,  who  had  just  listened  to  his  eminently  ap- 
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propriate,  eloquent/  and  patriotic  address  of  welcome  to  the 
president  of  the  United  States.  As  the  great  Lord  Chatham 
fell  dying  on  the  floor  of  the  House  of  Lords,  lifting  up  '  his 
voice  against  the  dismemberment  of  this  ancient  and  noble 
monarchy/  so  this  great  man  fell  dying  while  assuring  the 
chief  magistrate  of  this  country  of  the  indestructibility  of  this 
^reat  American  nation. 

"His  death  was  a  fitting  close  to  a  life  memorable  for  its 
complete  symmetry  and  eminent  usefulness.  He  graduated  at 
Princeton  witli  the  highest  honors,  and  was  admitted  to  the 
bar  at  the  age  of  twenty-one.  When  twenty-five  years  old,  he 
left  his  native  state  and  found  a  home  in  Mississippi,  when 
Sharkey  and  Prentiss  and  Holt  and  Quitman  and  Guion  were 
famous.  In  such  a  constellation,  the  star  of  Henry  T.  Ellett 
shone  with  equal  brilliance  and  longer  sustained  lustre  His 
ripe  scholarship  was  as  unostentatious  as  it  was  elegant,  and 
his  charming  manners  lent  grace  and  beauty  to  an  integrity  of 
character  and  thorough  honesty  of  purpose  that  made  him  the 
true  Christian  gentleman,  with  all  that  this  implies.  His  Chris- 
tian walk  was  consistent,  but  void  of  austerity  or  bigotry.  He 
was  not  only  fully  conversant  with  the  ancient  classics,  but 
with  the  whole  range  of  modern  literature  as  well.  His  genial 
and  cultured  intellect  enjoyed  as  thoroughly  the  beauties  of 
Horace  and  Virgil  and  Homer  as  of  Dickens  and  Thackeray 
and  Shakespeare.  There  was  scarcely  a  passage  of  ancient  or 
modern  learning  that  he  did  not  have  at  his  tongue's  end,  yet 
his  unassuming  modesty  and  good  taste  never  allowed  him  to 
intrude  inelegantly  in  conversation.  Hia  wit  was  genuine,  but 
without  a  sting.  What  he  said  was  always  appropriate,  chaste, 
and  ornate.  His  well-stored  mind  was  thoroughly  equipped; 
his  moral  perceptions  distinct  and  unclouded  by  prejudice  or 
passion;  his  mental  visioii  of  right  a!id  wrong  keen  and  uner- 
ring, and  his  innate  sense  of  truth  and  justice  so  exact  that  he 
easily  applied  their  touchstone  to  all  questions  that  arose  for 
his  decision,  whether  as  a  man  or  a  jurist.  Had  Judge  Ellett 
defined  genius,  he  would  have  said :  'Genius  means  hard  work, 
constant  work,  thorough  work.'  His  life  was  an  exemplification 
of  this  definition.  His  knowledge  of  the  law  was  profound, 
and  the  analysis  of  his  cases  clear,  concise,  and  masterftil.     His 
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arguments  before  courts  and  juries  were  admirable  for  elegance 
of  diction,  perspicuity  of  statement,  and  forceful  advocacy. 
What  he  said  was  well  said,  what  he  did  was  toell  done.  Whether 
in  a  post-prandial  speech  or  an  intricate  case  in  the  highest 
tribunal  in  the  land,  Judge  Ellett  was  always  ready.  He  al- 
ways did  his  best,  and  his  best  few  could  equal.  Without 
egotism,  without  vanity,  full  of  charity  to  others  and  sympathy 
for  all,  he  stood  the  peer  of  any  lawyer  and  of  any  man.  Xo 
wonder,  then,  that  in  1846  he  was  elected  to  fill  the  unexpired 
term  of  JeflFerson  Davis  in  the  United  States  Congress,  or  that 
he  won  golden  opinions  from  all.  No  wonder  that  his  fellow- 
citizens  offered  him  the  place  again  when  he  returned  to  them, 
or  that  they  honored  him  repeatedly  with  a  seat  in  the  senate 
of  Mississippi.  And  no  wonder  that  he  declined  a  re-election 
to  congress,  for  the  law  was  his  profession ;  in  that  he  had  em- 
inently fitted  himself  to  shinCj  and  did  shine  as  few  ever  did. 
He  was  equal  to  any  occasion.  The  inimitable  suavity  and 
grace  with  which  he  presided  at  a  bar  dinner  were  only  excelled 
by  the  dignified  courtesy  and  ability  with  which  he  presided 
as  a  judge.  His  life  left  its  impress,  not  only  on  the  statute  law 
of  Mississippi,  but  upon  its  judicial  history.  In  1863,  he  was 
elected  to  the  supreme  bench  of  that  state,  and  his  opinions 
were  marked  with  the  same  lucidity  and  force  that  character- 
ized his  professional  and  legislative  career.  During  the  war, 
President  Davis  offered  him  a  place  iu  the  Confederate  States 
cabinet,  which  he  declined.  In  1867  he  resigned  his  place  on 
the  supreme  bench  of  Mississippi  and  removed  to  Memphis. 
Here  he  resumed  the  practice  of  law,  first  in  partnership  with 
Judge  W.  L.  Harris  and  Hon.  James  Phelan ;  next  with  Estes 
and  Jackson,  and,  lastly,  with  Mr.  John  P.  Houston.  He  easily 
held  the  front  rank  in  his  profession,  until  called  by  his  brethren 
and  people  to  preside  over  our  chancery  court.  Words  fail  to 
describe  the  efficient  manner  in  which  he  there  so  ably  dis- 
patched the  public  business.  The  ease  with  which  he  grasped 
the  points  of  a  case,  the  charming  dignity  with  which  he  pre- 
sided, the  patience  with  which  he  listened,  and  the  impartiality 
and  wisdom  with  which  he  decided  the  multiform  and  often 
intricate  cases  which  came  before  him — these  cannot  be  de- 
scribed.    Scarcely  a  day  passed  but  that  some  lawyer,  whether 
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he  lost  or  won,  would  describe  the  judge  as '  admirable.'  There 
were  no  jarring  elements  in  this  great  man's  life.  All  were 
blended  in  a  harmonious  whole.  Every  one  esteemed,  honored, 
and  loved  him.  He  came  nearer  doing  and  saying  the  right 
"thing  at  the  right  time  than  any  man  we  ever  knew. 

**The  stately  proportions  of  his  life^as  a  citizen,  a  scholar,  a 
lawyer,  legislator,  and  judge,  were  fully  equaled  by  the  genial 
sunshine  of  his  life  at  home.  There  the  husband  and  father 
was  always  welcomed  with  wifely  devotion  and  filial  affection, 
and  he  was  worthy  of  it  all.  As  in  the  outer  world,  so  here, 
his  inborn  gentleness  and  manhood  asserted  their  benignant 
sway,  giving  and  receiving  that  courtesy  and  respect,  and  evok- 
ing that  love  and  tender  regard,  which  made  his  home  a  model 
home,  as  he  himself  was  the  model  man." 

Thus  the  committee  on  resolutions  gracefully  epitomized  the 
history  of  the  character  and  career  of  our  deceased  brother. 
And  we  could,  from  the  addresses  delivered  soon  after  his  death 
by  members  of  both  the  Tennessee  and  Mississippi  bar,  cite 
many  beautiful  and  eloquent  tributes,  showing  how  each  had 
been  impressed  with  some  particular  and  salient  characteristic 
of  this  variously  gifted  and  well-rounded  man.  But  I  resist 
the  inclination  to  do  this,  and  will  conclude  with  a  few  remarks 
of  my  own. 

In  all  that  has  been  so  well  and  happily  said  in  the  memorial 
of  the  committee  from  which  I  have  just  read,  in  all  that  has 
been  said  in  the  beautiful  eulogies  contained  in  the  speeches  of 
hin  legal  brethren  in  Tennessee  and  Mississippi,  the  best  thing 
that  has  been  said  of  Judge  Ellett,  and  the  noblest  thing  I  can 
say  of  him,  is  that  he  was  a  just  man.  A  just  man!  In  my 
judgment  the  noblest  yet  rarest  specimen  of  humanity,  strictly 
speaking,  to  be  found  beneath  heaven's  blue  concave.  Who  is 
just  at  all  times?  Who  is  just  where  self  is  interested?  It  is 
not  so  hard  to  be  good,  or,  perhaps,  to  be  great  and  wise,  but 
oh  !  so  hard  to  be  just !  "There's  the  rub!"  Justice!  AVhat 
a  magnificent  word!  Yes,  the  sublimest  and  noblest  in  our 
vast  and  vigorous  vocabulary.  And  yet  there  is  not  another 
term  in  our  language  whose  vital  principle  is  so  frequently 
and  cruelly  crucified,  mutilated,  and  mangled  as  that  of  this  glo- 
rious word.  As  I  comprehend  the  term,  and  if  I  know  myself, 
8 
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the  highest  encomium  that  I  conld  wish  when  life's  little  scent' 
with  me  is  ended,  is,  that  ray  chronicler  could  truthfully  say, 
not  that  Gordon  was  a  good,  a  wise,  or  a  great  man,  but  that 
he  was  a  just  man.     Why?     Because,  in  its  true  and  amplest 
signification,  justice  includes  goodness,  greatness,  wisdom,  the 
golden  rule,  and  the  vefy  essence  of  religion  itself.     And  yet, 
everywhere,  in  private  and  public  life,  in  social  and  domestic 
life,  in  business  and   commercial  life,  in  political  and  profes- 
sional life,  in  the  halls  of  legislation,  in  the  forum,  and  even  on 
the  bench,  is  not  justice  too  often  forgotten,  ignored,  or  tram- 
pled under  foot?     And  the  chief  lesson  that  we  would  deduce, 
and  accentuate,  from  what  has  been  said  to-day  concerning  the 
lite  and  character  of  the  illustrious  dead,  is  the  lesson  of  **ju?t- 
ice."     When  we  have  learned  th^  hard  catechism  of  true  equity 
in  all  of  our  relations  to  men  and  things,  all  other  lessons  of 
life  will  become  easy.     In  this  connection  I  recall  a  sentiment 
that  I  read  more  than  twenty-five  years  ago,  soon  after  I  began 
the  practice  of  the  law,  and  it  impressed  me  so  favorably  and 
forcibly  that  I  have  never  forgotten  it.     I  think  the  author  of 
the  book  in  which  I  read  it  stated  that  it  was  from  the  Pandects 
of  Justinian.     It  was  in  these  words:  Legis  preceptae  sunt  hare: 
honeste  vioere,  alteram  non  loedere,  suum  caique  tribuere.     In  En- 
glish :  ''  The  principles  of  the  law  are  these :  live  honoi'ably,  hurt 
no  one,  and  give  to  each  one  his  own."     This  sentence  defines 
not  only  the  duty  of  the  citizen  in  his  relations  to  the  laws  of 
his  country,  but  goes  farther,  and  comprehends  a  declaration 
of  his   duty   in   all    the    relations  of  life.     "Live   honorably." 
What  a  comprehensive  expression !     What  a  volume  in  two  lit- 
tle words!     And  the  author  might  have  omitted  the  other  two 
clauses  of  the  sentence  with  but  little  detriment  to  its  meaning 
and  power.     This  sentiment  (atid  I  say  it  reverently),  worthy 
of  the  Redeemer  of  men,  emanated  from  the  brain  and  breast 
of  a  pagan  king,  or  of  his  legal  compiler,  also  a  heathen,  as  he 
sat  upon  his  throne  fifteen  centuries  ago  in  the  city  of  Con- 
stantinople, upon  the  shores  of  the  Black  Sea,  and  wielded  the 
imperial  scepter  that  then  swayed  the  mighty  destinies  of  the 
Roman  empire.     Modern  refinement  has  made  no  improvement 
in  the  essence  of  this  sentiment,  and  modern  learning  has  made 
none  in  its  expression.     It  stands  as  a  moral  and  legal  cenotaph 
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ill  all  enlightened  lands  to  the  memory  of  the  able  compiler  of 
the  Justinian  digest,  "that  magnificent  tribute  to  the  legal 
genius  of  the  Eoman  people,  and  whose  prodigious  influence 
has  been  and  is  still  felt  throughout  all  civilized  countries." 

"Live  honorably,  hurt  no  man,  and  give  to  each  one  his 
own" — a  pagan  precept  that  would  illumine  many  a  Christian 
conscience  if  it  would  only  open  its  closed  door.  It  is  the  spirit 
of  natural  justice  which  animates  this  sentiment  that  makes  it 
so  admirable.  It  was  the  possession  and  the  practice  of  this 
principle  that  made  the  life  of  our  dead  brother  so  luminous 
and  lovely.  He  was  just,  wise,  and  moderate.  Wisdom,  justice, 
and  moderation !  Sublime  trinity  of  words  !  and  which,  may  I 
digress  to  say,  constitute  the  splendid  motto  of  our  elder  sister 
state  of  Georgia,  the  towering  summits  of  whose  green  mount- 
ains we  now  behold  from  this  inspiring  eminence. 

In  the  line  of  thought  we  have  been  pursuing,  I  recall  a 
superb  utterance  of  Victor  Hugo,  in  that  most  brilliant  and 
powerful  of  all  modern  orations,  delivered  by  him  in  Paris, 
France,  in  1878,  on  the  one  hundredth  anniversary  of  the  death 
of  Voltaire.  He  paid:  "There  is  only  one  true  power,  con- 
science in  the  service  of  justice;  and  there  is  only  one  true 
glory,  genius  in  the  service  of  truth."  Magnificent  thouglit! 
Nobly  said  and  grandly  true,  but  would  be  nobler  far,  and 
grander  still,  if  the  world  could  only  see  and  feel  its  truth. 

In  the  vast  corridor  and  nomenclature  of  time,  we  behold 
the  fading  names  and  visages  of  Alexander  and  Hannibal,  and 
Ciesar  and  Napoleon,  and  beneath  them  we  read,  in  dim  and 
darkening  letters,  the  word  "  Greatness."  But  away  off  yonder, 
at  the  other  end  of  that  mighty  temple  of  time,  we  behold  the 
radiant  name  and  majestic  form  of  Aristides,  and  beneath  them 
we  read,  as  we  run,  the  word  "Justice,"  written  in  great,  blaz- 
ing letters  of  unquenchable  and  expanding  fire.  He  was  a  just 
man,  likewise  our  lamented  friend  and  dead  brother.  Justice 
was  the  brightest  jewel  in  his  brilliant  character.  Peace  to  his 
shade,  honor  to  his  ashes ! 

And  now  we  bid  him  a  reverential  farewell,  and  salute  his 
spirit  beyond  the  stars. 
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JUDGE  LYNCH  AND  THE  JURY  LAWS, 

James  H.  Malone. 


Much  has  been  written  of  late  in  reference  to  the  lynchhigt? 
which  have  taken  place  throughout  the  United  States.  A 
great  deal  has  been  said  by  writers  of  the  North  condemnatory 
of  the  Southern  people,  and  writers  from  the  South  have  not 
been  wanting  in  justifying  the  course  of  Southern  people;  but 
as  many  lynchings  have  also  taken  place  in  the  Northern  states, 
the  question  has  been  somewhat  shorn  of  its  sectional  features. 
As  is  generally  the  case,  the  parties  to  the  controversy  have 
dealt  almost  altogether  with  mere  abstractions.  My  purpose 
is  to  discuss  the  evil,  not  in  the  abstract,  but  in  its  concrete  as- 
pect. I  have  no  patience  with  mere  glittering  generalities, 
such  as  are  usually  to  be  found  in  party  platforms,  which  may 
mean  much  or  little,  or  even  nothing,  according  to  the  taste  of 
the  citizen  whose  vote  is  desired. 

For  my  part,  I  have  no  sympathy  with  mob  law.  To  justify 
lynch  law  is  to  admit  that  our  system  of  jurisprudence  is  a  fail- 
ure, and  our  civilization  a  farce.  What,  then,  is  the  source  of 
the  evil,  and  how  can  it  be  cured  ?  I  think  these  lynchings  are 
mainly  due  to  two  causes.  First,  because  the  laws  against 
crime  are  not  speedily  and  impartially  enforced ;  and,  second, 
a  sort  of  craze  has  swept  over  the  country,  causing  men,  for  the 
time  being,  to  lose  their  sober  judgment,  and  to  join  the  mob, 
as  of  old,  in  the  cry,  "crucify  him!" 

That  men,  almost  without  exception,  yield  to  temporary  crazes 
is  demonstrated  by  a  thousand  historical  instances,  such  as  the 
South  Sea  bubble  craze,  the  craze  over  tulips,  and,  coming 
nearer  home,  the  craze,  first  inaugurated  in  the  North,  to  pun- 
ish persons  offending  against  the  marriage  relation  by  the  or- 
ganization known  as  "  Whitecaps,''  who  committed  many  out- 
rages. We  had  recently,  in  the  feminine  world,  a  small-sized 
fad  for  chameleons,  a  species  of  reptile  akin  to  and  much  like  a 
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common  lizard.  A  lady's  toilet  was  scarcely  complete  without 
having  one  of  these  reptiles  upon  the  bosom  of  her  dress,  con- 
fined by  a  chain  around  its  neck. 

Man  is  extremely  emotional.  He  is  governed  too  much  by 
impulse.  The  Southern  people  are  especially  impulsive.  I 
would  not,  if  I  could,  take  from  them  this  characteristic.  To 
it  is  due  much  which  has  ennobled  them  as  a  people  in  the  eyes 
of  the  world.  The  laws  of  such  a  people  should  be  plain  and 
simple,  and  especially  be  as  little  liable  to  abuse,  in  application, 
as  possible.  Judged  by  this  standard,  the  modes  of  criminal 
procedure  in  Tennessee  are  extremely  faulty.  The  criminal- 
law^s  will  do  very  well,  but  the  methods  of  enforcing  these  laws 
are  about  as  faulty  as  can  well  be  imagined. 

The  enforcement  of  the  criminal  laws  is  put,  not  in  the  hands 
of  your  wisest  and  most  intelligent  citizens,  but  in  the  hands 
of  the  most  ignorant,  and  not  infrequently  in  the  hands  of  the 
most  vicious.  Thus,  no  man  who  reads  a  newspaper  about  any 
given  case,  and  has  formed  or  expressed  an  opinion  in  reference 
thereto,  can  act  as  a  juror,  even  though  he  declare,  on  his 
oath,  that  he  is  unprejudiced,  and,  if  chosen  as  a  juror,  he  would 
enter  the  jury-box  and  give  the  defendant  a  fair  and  impartial 
trial.  This  law  puts  a  premium  on  ignorance.  Intelligence  and 
probity  are  put  under  the  ban.  In  every  case  of  importance 
which  gains  newspaper  notoriety,  scores  and  liundreds  of  citi- 
zens are  summoned  as  jurors,  composing  the  best  men  in  the 
community,  but  all  are  rejected,  because  they  commit  the  of- 
fense of  reading  newspapers,  and  actually  have  sense  enough 
to  form  and  express  an  opinion. 

It  liappens  that  this  precious  (?)  piece  of  law  is  found  in  the 
constitution,  hence  it  is  necessary  to  change  that  venerable  in- 
strument in  order  to  rid  the  state  of  its  baneful  effects.  A  large 
number  of  states  have  already  abolished  this  relic  of  the  dark 
ages.  The  folly  of  the  law  does  not  stop  here.  The  code  pro- 
vides that  the  following  persons  shall  be  exempt  from  jury 
service:  All  persons  holding  office  under  the  laws  of  the 
United  States,  or  of  this  state;  all  practicing  attorneys,  physi- 
cians, and  clergymen ;  all  acting  professors  br  teachers  of  any 
college,  school,  or  institution  of  learning;  all  road  commission- 
ers and  overseers;  all  members  of  fire  companies;  all  persons 
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over  sixty-five  years  of  age  disabled  by  bodily  infirmity  or 
specially  exempt  by  any  other  law;  and  all  officers,  musicians, 
privates,  and  contributing  lionorary  members  of  tlie  national 
guard  of  the  state. 

I  remember,  a  few  years  since,  that  the  distinguished  states- 
man, Samuel  J.  Randal,  while  a  United  States  congressman, 
was  summoned  as  a  juror  on  the  regular  panel,  in  Pennsyl- 
vania, and  he  served  through  the  whole  term,  and  his  example 
was  highly  commended  by  the  press  generally.  Federal  senators 
from  Tennessee,  as  well  as  congressmen  and  state  legislators, 
can  plead  exemption  from  jury  service.  Again,  why  should  a 
man  be  exempt  from  jury  service  for  the  reason  that  he  is  over 
sixty-five  years  of  age?  The  reason  must  be  that  men  are  as- 
sumed to  be  imbeciles  after  sixty-five,  and,  if  so,  by  this  rale, 
your  two  United  States  senators,  your  governor,  and  a  host  of 
the  foremost  men  in  Tennessee  should  be  retired  because  of 
imbecility.  These  men  could  plead  exemption,  and  the  crim- 
inal could  thert  accept,  as  a  highly  competent  juror,  as  I  have 
seen  done  in  Shelby,  a  specimen  of  humanity  resembling  a 
monkey,  dwelling  upon  the  classic  banks  of  Wolf  river,  with  a 
flat-boat  for  a  house,  and  catching  catfish  to  sell  to  negroes  for 
a  living,  and  not  able  to  write  his  name.     What  a  farce  I 

Under  the  foregoing  provisions,  if  a  defendant  cannot  get  rid 
of  every  objectionable  man,  then  he  has  another  grand  chance 
in  working  the  peremptory  challenge  statute.  In  all  misdemeanor 
cases  the  state  and  defendant  can  each  challenge  five  men,  and 
have  them  excluded  without  assigning  any  cause.  In  all  fel- 
ony cases  the  state  is  accorded  six  challenges,  while  the  defend- 
ant has  twenty-four,  or  four  times  as  many  as  the  state.  Just 
why  there  should  be  sucli  an  enormous  disparity  does  not  appear, 
especially  as  tlie  burden  of  proof  is  on  the  state  to  show  that  the 
defendant  is  guilty  beyond  a  reasonable  doubt.  Moreover,  if 
more  than  one  person  is  on  trial  for  the  same  offense,  the  state 
has,  for  each  additional  defendant,  six  peremptory  challenges, 
and  the  defense  twenty-four.  If  four  persons  were  on  trial,  this 
would  give  the  defense  ninety-six  peremptory  challenges,  which 
is  not  respectable  nonsense. 

It  should  be  borne  in  mind  that  if  there  is  an  undue  preju- 
dice against  the  defendant,  so  that  it  appears  he  cannot  obtain 
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justice  in  the  county,  he  can  obtain  a  change  of  venue;  but  no 
such  privilege  is  accorded  the  state.  Ten  challenges  for  the 
defense  in  all  felony  cases  would  be  liberal. 

Suppose  the  defendant  is  so  unfortunate  as  not  to  be  able  to 
crawl  through  one  of  the  many  loopholes.  Then  he  can  say, 
"I  appeal;"  and  then  the  case  is  hung  up  for  a  year  or  there- 
about, even  though  there  is  confessedly  no  error  in  the  case. 
We  should  adopt  the  practice  obtaining  in  other  states — that 
is,  as  the  defendant  has  had  his  day  in  court,  and  been  heard 
before  sentenced,  be  should  not  be  allowed  to  appeal,  unless, 
upon  examination  of  the  record  by  one  of  the  supreme  judges, 
it  should  appear  that  probably  error  has  been  committed  against 
tlie  accused. 

Then,  again,  our  supreme  court  should  sit  at  Nashville,  and 
at  no  other  place  in  the  state,  and  the  criminal  docket  from 
each  county  should  be  called  through  and  disposed  of  each 
term,  or  three  times  a  year  instead  of  once  a  year.  These 
changes  would,  in  the  single,  item  of  jail  fees,  save  thousands 
of  dollars  to  the  people,  and  enough  in  two  years,  no  doubt, 
to  pay  all  the  expenses  of  a  constitutional  convention.  More- 
over, time  is  what  every  criminal  wants.  The  innocent  man 
wants  a  speedy  trial;  the  guilty  man  wants  delay.  If,  after 
conviction,  the  accused  can  get  a  new  trial  before  the  same 
court,  or  hang  his  case  up  for  a  year  in  the  supreme  coXirt,  then 
have  a  new  trial,  get  a  continuance  or  two,  then  fail  to  get  a 
jury  under  our  laws,  because  all  the  ititelligence  of  the  county 
is  rejected,  or  get  a  change  of  venu-e,  and  does  not. go  Scot  free, 
it  would  be  a  marvel,  and  contrary  to  years  of  experience. 

Again,  think  of  the  annoyance  to  the  citizen  to  be  continu- 
ally hauled  up  as  a  juror,  the  countryman  being  compelled  to 
ride  sometimes  twenty  miles,  lose  his  time,  and  put  to  expense, 
in  order  to  go  through  the  farce  of  being  rejected  because  he 
is  an  intelligent  man.  Think  of  the  thousands  of  dollars  this 
costs  the  tax-payers,  for  they  must  pay  the  bills. 

A  wealthy  or  influential  criminal  avails  himself  thus,  not 
only  to  exclude  intelligence  from  the  jury-box,  but  how  easy  is 
it  to  have  hanging  about  the  courthouse  some  dummy  men,  for 
he  knows  that  the  sherift*,  after  summoning  hundreds  of  men, 
soon  becomes  desperate,  and  will  grab  every  man  in  sight,  and 
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80  the  dummies  are  presented  as  jurors,  and,  of  course,  thej 
qualify,  and,  if  one  gets  a  place  in  the  box,  that  is  enough  for 
the  defendant. 

Another  change  which  I  favor — namely,  giving  more  power 
to  our  judges  in  criminal  cases — will  be  stubbornly  combatted, 
especially  by  criminal  lawyers.  Our  English  ancestors  were 
long  oppressed  in  England,  because  of  unjust  laws,  so  that  when 
they  reached  these  shores  the  liberty  of  the  citizen  was  the 
great  watchword  ;  but,  in  their  frantic  efforts  to  secure  libefly, 
in  some  respects  the}'  have  gone  too  far,  and  liberty  has  been 
construed  by  some  to  mean  license.  A  son  of  the  Emerald 
Isle  enthusiastically  expressed  his  idea  of  American  liberty 
thus  :  "  One  man  is  as  good  as  another,  and  a  d — d  sight  better ! " 

As  late  as  1881,  a  Tennessee  judge  charged  a  jury  as  follows: 
"The  jury  are  judges  of  the  law.  Should  you  conclude  that 
the  court  has  not  given  you  the  law  correctly,  and  should  you 
conclude  you  know  the  law  is  otherwise  than  as  given  you  by 
the  court,  then  you  may  pass  upon  the  law  as  you  may  know  it." 
Strange  to  say,  the  defendant  was  convicted,  and  appealed, 
assigning  the  foregoing  charge  as  error.  All  the  supreme 
judges  agreed  that  the  charge  was  erroneous,  but,  a  majority 
being  of  opinion  that  the  error  was  in  favor  of  the  defendant, 
the  case  was  affirmed.  The  case  forever  settled  the  question  in 
Tennessee  that  the  judge  must  determine  the  law  of  the  case, 
and  not  the  jury. 

In  my  opinion,  we  should  take  another  step  here,  and  give  onr 
judges  the  same  power  exercised  by  all  United  States  judges, 
English  judges,  and  judges  in  many  of  the  states,  and  allow 
our  judges  to  give  an  opinion  on  the  evidence  to  the  jur\',  be- 
ing careful  to  distinguish  between  matters  of  law  and  matters 
of  opinion,  in  regard  to  the  facts.  When  the  judge  states  the 
law  it  should  be  conclusive,  but,  in  giving  his  opinion  on  the 
facts,  he  should  carefully  state  that  his  opinion  should  only 
have  such  influence  with  them  as  the  jury  may  think  it  entitled 
to,  they  being  the  final  judges  of  the  facts.  For  an  erroneous 
exercise  of  this  discretion  the  United  States  supreme  court,  of 
course,  reverses  a  case. 

Who  ever  heard  of  a  lynching  in  England?     No  one.     And 
why?     Because  the  law  is  enforced.     Who  ever  heard  of  any 
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complaint  that  the  United  States  courts  fail  to  execute  die  law? 
And  yet  the  same  body  of  citizens  is  drawn  upon  for  jurors  by 
federal  and  state  authorities;  but  the  difterence  is  in  the  mode 
of  selecting  jurors,  in  the  power  of  the  respective  judges,  in 
the  abuse  of  the  right  of  appeal,  etc.,  as  above  set  forth. 

The  law,  as  now  administered,  affords  so  many  loopholes  of 
escape  for  the  criminal  that  the  plain  people  have  lost  confi- 
dence in  its  judgments.  They  say  justice  cannot  be  obtained 
through  the  courts,  hence  they  excitedly  say,  **Away  with  the 
courts  !  we  will  take  the  law  into  our  own  hands  ! "  Then  lynch 
law  is  enthroned,  and  the  bloody  mob,  excited  to  frenzy,  part  at 
least  crazed  by  liquor,  and  often  aided  by  criminals,  assumes 
the  functions  not  only  of  judge  and  jury,  but  also  that  of  the 
executioner.  Such  brutality  must  bring  the  blush  of  shame  to 
the  cheek  of  our  boasted  nineteenth  century  civilization. 

The  remedy  is  at  hand.  Banish  this  mawkish  sentiment  in 
reference  to  an  accused  which  places  a  halo  around  his  head 
and  places  him  upon  the  pedestal  of  a  martyr,  and  put  him 
upon  a  speedy  trial,  to  be  conducted  impartially,  the  defendant 
being  presumed  not  guilty,  and  having  the  benefit  of  the  rea- 
sonable doubt,  the  jury-box  being  filled  by  intelligent,  but  im- 
partial citizens,  and  the  court  presided  over,  not  by  a  figure- 
head, but  by  a  real  judge,  with  power  and  discretion  to  see 
that  the  law  is  enforced  according  to  the  very  right  of  the  case. 
After-conviction  by  the  jury,  with  approval  of  the  judge,  then 
let  the  penitentiary  receive  the  defendant  unless  he  can  show  at 
once  that  manifest  error  has  been  committed.  The  criminal 
lawyer  will  not  cut  quite  as  important  a  part  in  this  kind  of  a 
trial,  but,  what  is  of  more  importance,  the  law  will  be  en- 
forced, lynchings  will  cease,  and  the  burdens  of  the  tax-payer 
be  greatly  decreased  ;  all  of  which  will  redound  to  the  interest 
of  the  good  citizen,  while  the  criminal  classes  alone  will  suflfer. 
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COLONIAL  LINE  BETWEEN  VIRGINIA  AND 
TENNESSBE. 

A.    S.    COLYAR. 


The  controversy  between  the  colonies  of  Virginia  and  North 
Carolina,  and  afterwards  between  the  states  of  Virginia  and 
North  Carolina,  and  then  between  the  states  of  Virginia  and 
Tennessee,  lasted  from  1711  to  the  final  decision  by  the  Su- 
preme (yoiirt  of  the  United  States  two  years  ago — one  liundred 
and  eighty-one  years.  The  controversy  came  about  in  this 
Avay :  James  I.  of  England,  on  May  23,  1609,  by  letters-patent, 
reciting  former  letters-patent  dated  April  10,  1606,  gave  and 
granted  to  Robert  Earl  of  Saulsbury,  Thomas  Earl  of  Suffolk, 
and  a  great  number  of  others,  as  proprietors  of  Carolina,  "all 
those  countries  lying  and  being  in  that  part  of  America  called 
Virginia,  from  the  point  of  land  called  Cape  or  Point  Comfort 
all  along  the  sea-coast  to  the  northward  two  hundred  miles,  and 
from  the  said  point  of  Cape  Comfort  all  along  the  sea-coast  to 
the  southward  two  hundred  miles,  and  all  that  space  and  circuit 
of  land  lying  from  the  coast  of  the  precinct  aforesaid,  up  into  the 
land  throughout,  from  sea  to  sea,  west  and  north-west."  In  1662 
and  1665  Charles  II.,  b}^  two  grants,  gave  to  the  proprietors  of 
Carolina  all  the  country  "extending  from  Luke  Island,  wliicli 
lieth  on  the  Virginia  seas,  and  within  thirty-six  degrees  of  north 
latitude,  and  to  the  west  as  far  as  to  the  South  Seas."  In  one 
of  these  grants  the  beginning  of  the  northern  line  of  Carolina 
is  fixed  at  Currituck  inlet.  Currituck  inlet  came  to  be  a  mat- 
ter of  dispute,  and  in  1711  a  second  set  of  commissioners  was 
appointed  by  the  governors  of  the  two  colonies  iwhen  the  first 
set  was  appointed  could  not  be  ascertained)  to  run  the  line,  be- 
ginning at  the  north  end  of  Currituck  inlet,  but  there  was  no 
such  inlet,  but  only  a  bay.  The  commissioners  failed  to  agrei\ 
and,  hence,  in   1728,   another  effort  was   made,  which   failed. 
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Tlien  the  governors  referred. it  to  the  king  in  council,  and  an 
arbitrary  line  was  estahlislied  and  the  beginning  fixed.     After- 
wards two  sets  of  commissioners  were   appointed  to  run  the 
line,  and  it  was  extended  328  miles  from  the  coast.     Peter  Jef- 
ferson, father  of  t4ie  great   president,  was  one  of  the  coramis- 
Hi  oners.     In  the  course  of  tirae  the  settlement  extended  beyond 
the  terminus  of  this  line,  and  it  became  necessary  to  extend  the 
line,  and  in  1778  commissioners  were  again  appointed.     These 
commissioners  differed  as  to  where  the  terminus  of  the  line  was, 
uiul  reported  that — 

The  place  where  Mes«rs.  Fry  and  Jefferson  ended  their  line  on  JSfeep  Rttck  Creek- 
<»<)iild  not  he  fonnd,  owing,  as  aU  supposed,  to  so  much  of  the  timher  heing  since 
4iend. 

This  report,  signed  only  V)y  the  Virginia  commissioners,  shows 
the  beginning  of  the  controversy  in  these  words: 

We  should  not  have  troubled  you  with  these  [particulars,  but  for  some  subse- 
quent events  which  make  us  think  it  is  our  duty. 

After  running  the  line  as  far  as  Carter's  Valley,  40  miles  west  of  Sleep  Rock 
Creek,  the  Carolina  gentlemen  conceived  the  line  was  farther  south  than  it  ought 
to  be,  and,  on  trial,  it  was  proved  that  tlie  variation  of  the  needle  had  altered  a 
little,  which  must  have  happened  very  lately  and  was  owing,  we  believed,  to  our 
being  just  then  near  some  iron  ore;  because,  on  observing  the  same  meridian  alti- 
tude, the  line  was  not  too  far  south.  As  the  Carolina  gentlemen,  by  their  observa- 
tions, made  out  other  ways,  they  proposed  that  the  surveyors  on  each  side  should 
observe  and  fix  the  latitude.  This  was  agreed  to  by  one  of  us,  influenced  by  a  knowl- 
oclgeof  a  small  change  of  the  variation,  and  was  not  dissented  to  by  the  others,  as 
most  of  the  observations  on  the  part  of  Virginia  had  been  made  by  him.  But,  quite 
contrary  to  our  expectations,  they  agreed  we  were  more  than  two  miles  too  far  south 
ol  the  proper  latitude,  which  distance  was  measured  off  directly  north,  and  the 
line  ran  eastward  from  that  place,  superintended  by  two  of  the  Carolina  gentlemen, 
and  one  of  us;  while  from  the  same  place  it  was  continued  westwardly,  superin- 
tended by  the  others,  for  the  sake  of  expediting  the  business.  The  instruments 
proper  for  ascertaining  the  latitude  were  mostly  taken  back  on  the  eastern  part  of 
the  line,  in  order  that  those  who  superintended  it  might  be  further  satisfied ;  but 
after  going  back  more  than  twenty  miles,  and  observing  every  day  on  this  line, 
his  judgment  was  unalterably  fixed  that  this  line  was  wrong,  although  the  Carolina 
gentlemen  could  not  seem  to  be  of  this  opinion,  and  he  returned  and  overtook  his 
(*oileague  on  the  we.*<tcrn  part  of  the  line  on  Black  Water  Creek  or  thereabouts,  to 
whom  he  imparted  his  sentimenU),  proposing  that  he  also  should  observe  for  some 
days,  which  he  did.  The  result  was  that  we  concluded  our  first  line  right,  and  we 
brought  it  up  accord in;jrly  from  Carter's  Valley,  where  it  had  been  left,  and  contin- 
ued on  with  it  to  the  westward. 

It  was  once  after  this  proixined  by  tw,  and  agreed  to  by  the  (,'arolina  gentlemen, 
that  as  we  difTered  so  miu'h  in  observation  we  would  each  run  hh  oim  line,  and 
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camp  as  near  together  as  we  could,  and  let  future  observers,  hereafter  to  be  ap- 
pointed, delerminc  which  vxis  right;  which  might  be  done  at  a  small  expense,  but 
this  they  afterwards  declined,  although  they  carried  their  line  as  far  as  Cumber- 
land Mountains,  protesting  against  our  line.  This  protest  was  received  in  a  letter 
after  we  had  crossed  the  Cumberland  Mountains. 

This  was  in  1779.    And  here  the  long  controversy  commenced. 

The  Virginia  line  was  known  as  the  Walker  line,  and  the 
North  Carolina  line  or  Tennessee  line  was  knowij  as  the  Hen- 
derson line.  I  have  given  this  much  of  these  ancient  records 
that  the  real  issue  may  be  seen. 

On  the  first  day  of  June,  1796,  the  state  of  Tennessee,  em- 
bracing this  territory,  was  admitted  into  the  Union  as  the  state 
of  Tennessee.     Then  comes  the  following  joint  resolution  of 

the  Virginia  legislature: 

Friday,  January-  10,  ISiNi. 

WkereoH,  It  is  represented  to  the  present  general  assembly,  that  the  people  li^  - 
ing  between  what  are  called  Walker's  and  Henderson's  lines,  so  far  as  the  same 
run  between  the  state  of  Tennessee  and  this  state,  do  not  consider  themselve!»  under 
either  the  jurisdiction  of  that  or  this  state,  and  therefore  refuse  the  payment  oi 
any  taxes  to  either  of  said  states,  or  to  the  collectors  of  either,  for  the  general 
government,  l)ecause  the  state  of  North  Carolina,  on  the  twenty-fifth  of  February. 
1790,  ceded  the  said  state  of  Tennessee,  then  called  the  i'N>uth western  Territory,  i«» 
the  government  of  the  United  States;  and  therefore  the  act  entitknl,  "An  ati 
concerning  the  southern  boundary  of  this  state,"  passed  on  the  seventh  of  iK't-em- 
ber,  1791,  in  this  legislature,  to  establish  the  line  commonly  calletl  WalkerV  line, 
as  the  boundary  between  North  Carolina  and  this  state,  could  only  bind  the  state 
of  North  Carolina  as  far  as  her  territorial  limits  extended  on  the  line  of  this  state, 
and  could  not  bind  the  said  Southwestern  Territory,  which  had  previously  Ijeen 
conveyed  as  aforesaid  ;  and, 

WheredJi,  Since  the  said  cession,  the  general  government  hath  erected  the  »aid 
Southwestern  Territory  into  an  independent  state,  by  their  act,  June  1st.  \7\H\. 
whereby  it  has  become  the  duty  of  the  said  state  of  Tennensee  and  of  this  state  tc» 
settle  all  differences  between  them  with  resjwct  to  the  said  boundary  line; 

Resolved,  therefore.  That  the  executive  be  authorized  and  requested  to  appoint 
three  commissioners,  whose  duty  it  shall  be  to  meet  commissioners  to  be  appointee  1 
by  the  state  of  Tennessee,  to  settle  and  adjust  all  differences  concerning  the  sai«l 
boundary  line,  and  to  establish  the  one  or  the  other  of  the  said  lines,  as  the  ca^e 
may  be,  or  to  run  any  other  line  which  may  be  agreed  on,  for  settling  the  same ;  and 
that  the  executive  be  also  requested  to  transmit  a  copy  of  this  resolution  to  the 
executive  authority  of  the  state  of  Tennessee. 

January  thirteenth,  1800,  agreed  to  hy  the  senate. 

And  the  first  section  of  the  act  of  the  Tennessee  legislature 
on  the  same  subject,  passed  on  the  thirteenth  day  of  November* 
1801,  is  in  these  words  : 
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_Be  ii  enacted  by  the  General  Amembly  of  the  StcUe  of  Tennessee j  That  the  governor, 
for  the  time  being,  is  herebj  authorized  and  required,  as  soon  as  may  be  conven- 
ient after  the  passing  of  this  act,  to  appoint  three  commissioners  on  the  part  of 
this  state,  one  of  whom  shall  be  a  mathematician  capable  of  taking  latitude,  who, 
when  so  appointed,  are  hereby  authorized  and  empowered,  or  a  majority  of  them, 
to  act  in  conjunction  with  such  commissioners  as  are  or  may  be  appointed  by  the 
state  of  Virginia,  to  settle  and  designate  a  true  line  between  the  aforesaid  states. 

The  second  section  is  as  follows : 

Andj  whereas,  It  may  be  difficult  for  this  legislature  to  ascertain  with  precision 
what  powers  ought  of  right  to  be  delegated  to  the  said  commissioners;  therefore, 

Be  it  enacted^  That  the  governor  is  hereby  authorized  and  required,  from  time 
to  time,  to  issue  such  instructions  to  the  commissioners  as  he  may  deem  proper, 
for  the  purpose  of  carrying  into  efTect  the  object  intended  by  this  act,  consistent 
with  the  true  interest  of  the  state. 

And  on  the  twenty-second  day  of  January,  1803,  a  report 
having  been  made  by  the  commissioners,  which  is  copied  into 
the  act,  the  legislature  of  Virginia  ratified  what  had  been  done, 
in  the  following  act: 

Whereai^y  The  commissioners  appointed  to  ascertain  and  adjust  the  boundary 
line  between  this  state  and  the  state  of  Tennessee,  in  conformity  to  the  resolution 
passed  by  the  legislature  of  this  state  for  that  purpose,  have  proceeded  to  the  exe- 
cution of  that  business,  and  made  a  report  thereof  in  the  words  foHowing.  to-wit : 

"The  commissioners  for  ascertaining  and  adjusting  the  boundary  line  between 
the  states  of  Virginia  and  Tennessee,  api)ointed  pursuant  to  public  authority  on  the 
part  of  each,  namely :  General  Joseph  Martin,  Creed  Taylor,  and  Peter  Johnson 
for  the  former,  and  Moses  Fisk,  General  John  Sevier,  and  General  George  Rut- 
ledge  for  the  latter,  having  met  at  the  place  previously  appointed  for  that  pur- 
pose, and  not  uniting,  from  the  general  result  of  their  astronomical  observations, 
to  establish  either  of  the  former  lines  called  Walker's  and  Henderson's,  unnni- 
mounly  agreed,  in  order  to  end  cUl  controversy  respecting  the  subject,  to  run  a  due  west 
line  equally  distant  from  both,  beginning  on  the  summit  of  the  mountain  generally 
known  by  the  name  of  White  Top  Mountain,  where  the  northeastern  corner  of 
Tennessee  terminates,  to  the  top  of  the  Cumberland  Mountain,  where  the  south- 
western corner  of  Virginia  terminates,  which  is  hereby  declared  to  ])e  the  true 
boundary  line  between  the  said  states,  and  has  been  accordingly  run  by  Brice 
Martin  and  Nathan  K.  Markland,  the  surveyors  duly  appointed  for  that  purpose, 
and  marked  under  the  directions  of  the  said  commissioners,  as  will  more  at  large 
appear  by  the  report  of  the  said  surveyors  hereto  annexed,  and  bearing  equal  date 
herewith. 

"  2.  The  commissioners  do  further  unanimously  agree  to  recommend  to  their  re- 
spective states,  that  individuals  having  claims  or  titles  to  lands  on  either  side  of  the 
said  line,  as  now  fixed  and  agreed  on,  and  between  the  lines  aforesaid,  shall  not, 
in  consequence  thereof,  in  anywise  be  prejudiced  or  affected  thereby ;  and  that  the 
legislatures  of  their  respective  states  should  pass  mutual  laws  to  render  all  such 
claims  or  titles  secure  to  the  owners  thereof. 
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'*.S.  And  the  said  commiKsioneni  do  further  a^rec  unanimously  to  recommend 
to  their  states  respectively,  that  reciprocal  laws  8houId  be  passed  confirming  the 
acts  of  all  public  officers,  whether  magistrates,  sheriffs,  coroners,  surveyors,  or  eon- 
stables,  between  the  said  line,  which  would  have  been  legal  in  either  of  the  ^aid 
states  had  no  difference  of  opinion  existed  about  the  true  boundary  line. 

*^4.  This  agreement  sball  be  of  no  effect  until  ratified  by  the  legislatures  of  tht- 
states  aforesaid.  ^ 

"Given  under  our  hands  and  seals,  at  William  Robertson's,  near  CnmberJand 
(lap,  DtH'ember  the  eighth,  eighteen  hundred  and  two  (Dec.  8,  1802). 

"Jos.  Martin,  [l.  sij 

"Creed  Taylor,  [i,.  s.] 

"  Peter  Johnson,  [i-  sl] 

"John  Sevier,  [i- ».] 

"  Moses  Fisk,  [u  s.] 

"  (lEOROE   RUTLEDGE.  [l.  S.] 

And  it  is  deemed  proper  and  expedient  that  the  said  boundary  line,  so  fixed  and 
ascertained  as  aforesaid,  should  be  established  and  confirmed  on  the  part  of  this 
common  wealth — 

().  Be  it  therefore  eimcted,  by  the  (ieneral  Atiaenibly  of  tiie  (JominonweaUh  of  Virgin m. 
That  the  said  boundary  line  between  this  state  and  the  state  of  Tennessee,  as  laid 
down,  fixed,  and  ascertained  !)y  the  said  commissioners  above  named,  in  their  said 
report  above  recited,  shall  be,  and  is  hereby, /«^/y  and  abmlulelyj  to  all  intents  and 
purposes  whatsoever,  ratified,  established,  and  confirmed  on  the  part  of  this  com- 
monwealth as  the  trnej  certain,  and  real  boundary  line  between  the  said  states. 

7.  All  claims  or  titles  derived  from  the  government  of  North  Carolina  or  Ten- 
nessee, which  said  lands,  by  the  adjustment  and  establishment  of  the  line  afores^aid. 
have  fallen  into  this  state,  shall  remain  as  secure  to  the  owners  thereof  as  if  de- 
rived from  the  government  of  Virginia,  and  shall  not  be  in  anywise  predjudiceti 
or  aflecied  in  consequence  of  the  establishment  of  the  said  line. 

8.  The  acts  of  all  public  officers,  whether  magistrates,  sheriffs,  coroners,  surveyors, 
or  constables,  heretofore  done  or  performed  in  that  portion  of  the  territory  between 
the  lines  called  Walker's  and  Henderson's  lines,  which  has  fallen  into  this  state 
by  the  adjustment  of  the  present  line,  and  which  would  have  bt*en  legal  if  done 
or  performed  in  the  states  of  North  Carolina  or  Tennessee,  are  hereby  rec<»gni2ed 
and  confirmed. 

9.  This  act  shall  commence  and  be  in  force  from  and  after  the  passing  of  a  like 
law  on  the  part  of  the  state  of  Tennessee. 

And  on  the  third  of  November,  1803,  Tennessee  passed  the 
following  ratifying  act: 

Whereas,  The  commissioners  appointed  to  settle  and  designate  the  true  bound- 
ary between  this  state  and  the  state  of  Virginia,  in  conformity  to  the  act  passed 
by  the  legislature  of  this  state  for  the  purpose,  on  the  thirteenth  day  of  November, 
one  thousand  eight  hundred  and  one,  have  proceeded  to  the  execution  of  said  bus- 
iness, and  made  a  report  thereof.     .     .     . 

And  it  is  deemed  proper  and  expedient  that  the  said  boundary  line,  so  fixed 
and  ascertained  as  aforesaid,  should  be  established  and  confirmed  on  the  part  of 
this  state — 
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1.  Be  it  enacted  by  the  Generai  A^^eiMy  of  the  State  of  Tennesseej  That  the  said 
boandarv  line  between  this  state  and  the  state  of  Virginia,  as  laid  down,  fixed,  and 
ascertained  by  the  said  commissioners  above  named  in  their  said  report  above  re- 
cited, shall  be,  and  is  hereby,  fully  and  absolutely,  to  all  intents  and  purposes 
whatsoever,  ratified^  established,  and  confirmed  on  the  part  of  this  state  as  the  trve^ 
mrtain,  and  real  boundary  line  between  the  said  states. 

2.  Be  it  enneffdj  That  all  claims  or  titles  to  lands  derived  from  the  government 
of  Virginia,  which  said  lands,  by  the  adjustment  and  establishment  of  the  line 
aforesaid,  have  fallen  into  this  state,  shall  remain  as  secure  to  the  owners  thereof 
as  if  derived  from  the  government  of  North  Carolina  or  Tennessee,  and  shall  not 
be  in  anywise  prejudiced  or  afTetrtefl  in  consequence  of  the  establishment  of  the 
said  line. 

3.  Be  it  enact^y  That  the  acts  of  all  officei's,  whether  magistrates,  sheriffs,  cor- 
oners, surv^eyors,  or  constables  heretofore  done  or  performed  in  that  portion  of  ter- 
ritory between  the  lines  called  Walker's  and  Henderson's  lines,  which  has  fallen 
into  this  state  by  the  adjustment  of  the  present  line,  and  which  would  have  been 
legal  if  done  or  performed  in  the  state  of  Virginia,  are  hereby  recognized  and 
confirmed. 

Virginia,  in  tiling  the  bill  in  the  supreme  court  of  the  United 
States  against  Tennessee,  relied  upon  several  grounds: 

First. — That  the  original  charters  fixed  the  boundary  on  the 
par&llel  of  thirty-six  degrees  and  thirty  minutes,  and  that 
science  fixed  this  line  several  miles  south  of  the  compromise 
line  of  1803,  thus  putting  in  dispute  a  territory  six  miles  wide 
and  one  hundred  and  thirteen  miles  long,  including  Bristol  and 
several  other  towns,  and  more  than  fifty  thousand  people. 

Second. — Virginia  said  that  the  compromise  of  1803,  ratified 
and  confirmed  by  the  legislatures  of  both  states,  was  not  bind- 
ing on  Virginia,  because  it  was  a  compact  between  two  states, 
and  the  consent  of  congress  was  not  obtained  ;  and  the  section 
of  the  constitution  was  quoted  which  says:  *'No  state  shall, 
without  the  consent  of  congress,  lay  any  duty  of  tonnage,  keep 
troops  or  ships  of  war  in  time  of  peace,  enter  into  any  agree- 
ment or  compact  with  another  state,  or  with  a  foreign  power, 
or  engage  in  war,  unless  actually  invaded,  or  in  such  imminent 
danger  as  will  not  admit  of  delay." 

When  the  case  canie  to  be  tried  in  the  supreme  court  of  the 
United  States,  the  several  grounds  of  the  bill  were  met,  on  the 
part  of  Tennessee,  as  follows: 

First. — Tlvat  a  state,  like  an  individual,  could  be  estopped, 
and  that  the  compromise  of  1803  was  an  estoppel;  that  the 
authorities  holding  that  a  state  was  not  estopped  were  all  cases 
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where  public  officers  of  the  state  had  acted,  and  that,  when  the 
act  done  was  by  the  legislature — a  body  acting  for  the  people — 
the  doctrine  did  apply.  The  authorities  on  this  point  were  so 
full  that,  on  the  argument,  Virginia  virtually  abandoned  the 
position  taken.  But,  relying  on  the  second  proposition,  the 
lawyers  said  that  it  could  not  apply  when  the  compromise  was 
in  violation  of  the  constitution  of  the  United  States,  being  a 
"  compact."  If  I  may  be  pardoned,  I  will  here  read  from  the 
argument  I  made  in  the  supreme  court  on  this  new^  question: 

*'  Whether  this  court  will  regard  its  decisions,  heretofore 
made,  as  an  adjudication  that  an  agreement  between  two  states 
about  a  disputed  boundary  is  a  compact  within  the  meaning  of 
the  constitution,  is  a  question  which  can  be  answered  by  the 
court  alone.  There  is  a  manifest  difterence  between  a  contract 
about  territory  and  one  about  a  boundary.  In  one  sense,  it  is 
true,  a  boundary  question  involves  the  question  of  territorj" : 
and,  in  a  sense,  a  question  between  two  states  about  territory 
involves  a  question  of  boundary,  but  they  are  totally  different 
questions.  A  boundary  question  is  one  to  ascertain  the  true 
line,  but,  in  addition,  there  may  be  a  territorial  question  in 
which  the  federal  government  would  be  interested.  The  three 
cases— JPYoriV/a  v.  Georgia^  Rhode  Island  v.  Massachusetts,  and 
West  Virginia  v.  Virginia — in  which  this  court  has  seemed  t^ 
recognize  agreements  between  states  about  boundary  as  com- 
pacts, were  all  cases  involving  territory,  considerable  territory, 
territory  to  such  an  extent  that  the  United  States  might  well 
take  an  interest,  or  be  supposed  to  take  an  interest. 

"I  can  find  no  case  where  the  court  has,  upon  examination, 
treated  the  settlement  of  a  real  controversy  about  a  line  as  a 
eompact,  a  political  question,  a  question  for  the  legislative  de- 
partment of  the  government  to  act  upon. 

''  What  does  the  context  indicate?  Manifestly  an  inhibition 
on  the  combined  power  of  the  states.  Suppose,  when  this  clause 
of  the  constitution  was  under  consideration,  and  after  it  had 
been  agreed  that  the  states  should  not  keep  troops  or  ships  of 
war  in  time  of  peace,  should  not  lay  any  duty  of  tonnage,  or 
enter  into  a  compact  with  a  foreign  power,  or  engage  in  war 
unless  actually  invaded,  without  the  assent  of  congress,  a  mem- 
ber had  offered  this  additional  clause:    'And  it  shall  not  be 
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lawful  for  two  states  to  settle  a  disputed  question  of  boundary 
without  the  consent  of  congress.'  Would  it  not  have  been 
promptly  laid  on  the  table  ?  Did  the  framers  contemplate,  by 
these  words,  an  inhibition  on  the  states  in  a  matter  so  peculiarly 
and  exclusively  their  own?  Did  the  convention  understand 
that,  in  using  this  word  *  com;?ac^,'  inhibiting  the  states  from 
making  compacts  with  each  other,  without  the  assent  of  con- 
gress, that  they  deprived  the  states  of  all  power  to  settle  or 
agree  upon  a  line  when  there  was  a  real  controversy  about  the 
line?  Why  should  the  congress  of  the  United  States  be  con- 
sulted about  such  a  question?  Is  it  a  question  fit  and  proper 
for  a  legislative  body  ?  Is  it  in  its  nature  a  proper  question  for 
the  congress  of  the  United  States?  Is  it  in  any  sense  a  politi- 
cal question  ?  Is  it  not,  purely  and  strictly,  when  a  controversy 
arises,  a  judicial  question,  and  did  not  the  framers  of  the  con- 
stitution mean,  upon  mature  deliberation,  to  make  it  a  judicial 
question? 

'•Where  did  the  jurisdiction  which  this  court  is  now  exercis- 
ing, in  entertaining  an  original  bill  in  a  controversy  between 
two  states,  come  from  ?  The  answer  to  this  question  will  throw 
much  light  on  this  controversy.  Seeing  this  is  a  court  peculiarly 
and  essentially  appellate,  the  mind  asks,  Why  the  exception, 
the  t^vo  exceptions?  The  conferring  original  jurisdiction  must 
have  a  reason  and  a  history.  The  history  in  this  case  is  that, 
when  the  articles  of  confederation  were  framed,  there  were 
many  controversies  between  the  colonies  about  boundary  lines. 
The  questions  were  so  numerous  and  perplexing  that  it  was 
deemed  necessary  to  provide  especially  for  their  settlement; 
and,  by  the  ninth  article,  provision  was  made  for  settling  these 
disputes  about  boundaries,  not  by  referring  them  to  the  politi- 
cal departments  of  the  government,  but  a  court  was  created  to 
settle  them. 

''Many  of  these  questions  were  settled  by  this  court,  but 
when  the  convention  met  to  make  a  constitution  and  form  a 
government,  there  were  twelve  unsettled  controversies  remain- 
ing; these  had  to  be  settled,  and  in  creating  a  judiciary  it  was 
not  deemed  advisable  to  continue  the  special  court  created  by 
the  articles  of  confederation,  but,  still,  some  provisions  had  to 
be  made  for  their  settlement;  and  for  that  purpose,  and  with 
9 
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110  other  pressing  need,  the  extraordinary  provision  giving  this 
court  original  jurisdiction  in  controversies  between  states  wa^ 
inserted;  and  thus  came  the  original  jurisdiction  in  a  court 
otherwise  intended  to  be  strictly  appellate. 

''  But,  coming  back  to  the  clause  of  the  constitution,  it  is  clear 
that  the  framers  were  guarding  and  protecting  the  federal  gov- 
ernment against  the  transfer  or  concentration  of  political  power 
in  the  states.  The  inhibition  of  the  states  as  to  other  matters 
in  the  same  paragraph  must  free  the  mind  from  all  doubt  as  to 
what  was  meant.  They,  the  states,  are  inhibited  from  engaging 
in  war,  from  keeping  troops  or  ships  of  war  in  time  of  peace, 
and  from  entering  into  compacts  with  foreign  powers  without 
the  assent  of  congress.  This  clause,  the  inhibition  on  the  states 
from  entering  into  compacts  with  each  other,  was  a  part  of  the 
judgment  entered  up  after  the  long  struggle  between  the  friends 
of  a  new  and  stronger  government,  and  the  friends  of  the  then 
existing  confederacy, and,  when  the  former  prevailed,  they  made 
the  constitution  and  laws  made  in  pursuance  thereof  the  su- 
preme law  of  the  land ;  and  they  inhibited  the  states  from  coin- 
ing money,  from  declaring  war,  from  keeping  troops,  from  reg- 
ulating commerce  between  each  other,  and,  in  addition,  they 
guarded  the  federal  government  against  the  formation  of  com- 
pacts between  the  states.  It  was  first  a  question  as  to  where 
the  supreme  power  should  be  placed — whether  in  the  federal 
government  or  in  the  states — and,  having  decided  that  the  su- 
preme power  should  be  in  the  federal  government,  they  meant 
to  guard  the  inverttiture  by  inhibiting  the  states  from  making 
combinations  to  overthrow  it.  They  did  not  intend  to  deprive 
the  states  of  all  power — of  the  right  to  settle  between  themselves 
a  dispute  about  a  boundary.  This  would  be  the  extremest  cen- 
tralization. Much  controversy  and  much  jealousy  have  marked 
every  stage  of  our  history  on  this  question.  But  to  the  man 
who  has  dispassionately  and  patiently  studied,  not  only  our 
constitution,  but  its  history,  there  has  been  but  little  trouble. 
^Vhile  the  federal  idea  in  the  convention  finally  prevailed  over 
state  supremacy,  and  it  was  emphasized  and  epitomized  in  a 
single  paragraph,  it  was  only  a  part  of  a  complex  system,  and 
was  by  no  means  intended  to  subordinate  the  states,  in  state 
aftairs,  to  the  federal  government.     The  victory  of  the  federal 


Digitized  by  VjOOQ IC 


Bar  AssocrATioN  of  TENUEesBE.  128 

idea  over  state  supremacy  is  embodied  in  the  sentence  that '  this 
constitution,  and  the  laws  of  the  United  States  which  shall  be 
made  in  pursuance  thereof,  and  all  treaties  made,  or  which  shall 
be  made,  under  the  authority  of  the  United  States,  shajl  be  the 
supreme  law  of  the  land,  and  the  judges  in  every  state  shall  be 
bound  thereby,  any  thing  in  the  constitution  or  law  of  any  state 
to  the  contrary  notwithstanding.' 

'*  But  the  provisions  of  the  constitution  show  that  while  this 
was  done,  and  the  states,  under  the  constitution,  were  not  sov- 
ereign, yet  they  had  sovereign  rights.  And  here  lies  the  broad 
distinction — a  sovereign  state  could  coin  money,  could  declare 
war,  or  keep  troops  in  times  of  peace,  but  when  these  powers 
are  surrendered  the  state  is  not  a  sovereign  state,  but  still  it 
may  have  sovereign  rights,  and  a  study  of  the  history  of  our 
constitution  will  show  that  the  framers,  who  combatted  state 
supremacy  and  believed  in  a  government  of  more  power  than 
was  put  in  the  articles  of  confederation,  were  themselves  the 
ardent  supporters  of  states'  rights,  not  in  the  sense  of  state 
sovereignty,  but  in  the  sense  of  divided  powers,  and  an  inhibi- 
tion on  the  federal  and  state  governments  alike  from  interfering 
with  the  powers  of  the  other." 

We  also,  in  the  supreme  court,  insisted  that  the  federal  gov- 
ernment had  assented  to  the  compromise  of  1803,  by  making 
it  the  line  between  the  states  in  all  federal  elections,  in  the  cre- 
ation of  courts,  and  giving  them  severally  jurisdiction  to  this 
line,  and  in  the  collection  of  its  revenue.  It  was  also  insisted 
that,  without  regard  to  the  compromise  of  1803,  if  the  two 
states  recognized  the  line  (without  regard  to  the  origin  of  it, 
if  it  was  an  Indian  trail,  a  buffalo  trail,  or  made — as  the  streets 
of  Boston  were — by  cattle  going  out  to  pasture),  such  acqui- 
escence alone  was  conclusive  on  the  states,  and  that  the  federal 
government  would  neither  disturb  it  nor  approve  its  disturb- 
ance by  the  states. 

The  contest  between  the  colonies  of  Massachusetts  and  Rhode 
Island  in  1754,  and  the  settlement  of  it,  was  relied  on  by  Ten- 
nessee to  show  that  Virginia  could  not  rely  on  the  failure  of 
congress  to  consent  to  the  compromise  of  1803.  In  that  con- 
test a  compromise  was  entered  into  by  the  colonies  in  1713,  and 
submitted  to  the  king,  in  council,  in  1754,  when  William  Mur- 
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ray,  the  attorney-general,  afterwards  Lord  Mansfield,  was  con- 
sulted as  to  whether  the  agreement  of  1713  would  be  set  aside 
by  a  commission  from  the  crown,  and  to  which  he  (Murray) 
replied  that  the  crown  would  not  disturb  the  settlement  made 
so  long  ago  as  1713 — forty-one  years.  He  said  the  crown  will 
confirm  the  agreement,  which  is  not  binding  on  the  crow^n,  but 
neither  party  should  be  encouraged  to  litigate  such  an  amica- 
ble compromise  of  doubtful  boundaries.  In  our  case  it  was 
eighty-seven  years. 

We  also  insisted  upon  a  reason  which  had  never  been  given 
in  any  of  the  decisions,  why  a  line  long  acquiesced  in  between 
two  governments  should  not  be  disturbed,  and  that  w^as  love 
of  home,  love  of  country,  the  attachment  which  people,  formed 
for  their  country.  To  transfer  fifty  thousand  people  from 
Tennessee  to  Virginia,  while  it  would  not  endanger  their 
health,  would  disturb  their  affections,  dissolve  dear  ties,  and 
bring  upon  them  unaccustomed  obligations.  That,  as  Tenues- 
seans,  the  people  of  East  Tennessee  were  proud  of  their  his- 
tory as  a  state;  that  here  the  hero  of  New  Orleans  commenced 
his  career;  that  here,  and  on  the  spot  now  in  controversy,  the 
two  young  heroes  of  King's  Mountain — John  Sevier  and  Isaac 
Shelby — sat  down  on  a  log  and  planned  the  battle  that  turned 
the  tide  in  the  revolution.  It  was  here  that  Sam  Houston,  the 
hero  of  San  Jacinto,  got  his  six  months'  education  in  a  log 
school-house.  It  was  here  Davy  Crockett,  the  wizard  of  the 
woods,  was  born  and  commenced  his  career,  and  all  this  is  Ten- 
nessee history,  and  this  history,  as  well  as  state  pride  and  love 
of  country,  make  attachments  which  ought  not  to  be  severed 
when  governments  have  long  acquiesced  in  a  compromise  line. 

The  court  sustained  Tennessee  on  all  the  points  made,  and 
especially  on  the  new  point,  that  the  attachment  of  a  people  to 
their  government  should  not  be  disturbed  by  breaking  up  their 
relations  after  long  acquiescence. 

It  is  proper  to  say  that  the  compromise  of  1803,  being  sus- 
tained, it  provides  for  and  makes  good  the  titles  to  land  ac- 
quired by  individuals  in  the  disputed  territory  without  regard 
to  the  contest,  so  that  all  grants  issued  by  the  states  severally 
up  to  the  lines  severally  claimed,  are  as  good  as  if  they  had  been 
rightfully  issued  by  the  state  having  the  rightful  claim  to  the 
territory. 
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RETURN  J.  MEIGS. 


R.  P.  Jackson. 


In  the  year  1637,  a  Mr.  Vincent  Meigs  came  to  this  country 
from  England,  with  his  son  John,  and  landed  at  Hammonnas- 
sett  Beach,  within  the  present  state  of  Connecticut.  Among 
the  descendants  of  this  family  was  Col.  Return  Johnathan 
Meigs,  the  grandfather  of  the  subject  of  my  sketch,  and  the 
first  one  of  the  name,  who  was  born  in  Middleton,  Conn.,  De- 
cember 17,  1735,  and  died  in  the  Cherokee  Agency,  in  Tennes- 
see, January  28, 1823.  Colonel  Meigs  was  a  distinguished  officer 
in  the  revolutionary  war,  being  assigned  to  duty  under  Bene- 
dict Arnold,  with  the  rank  of  major,  and  afterward  promoted 
to  colonel,  and  was  voted  thanks  and  a  sword  by  congress  for 
his  gallant  attack  on  the  British  troops  at  Sag  Harbor,  L.  I. 
He  also  accompanied  the  expedition  through  Maine  to  Canada, 
was  captured  in  the  attack  on  Quebec,  commanded  a  regiment 
under  Gen.  Anthony  Wayne  at  the  storming  of  Stony  Point, 
receiving  honorable  mention  by  Washingtoii,  and,  in  1801,  was 
appointed  Indian  agent  for  the  Cherokees  in  Tennessee,  among 
whom  he  passed  the  remainder  of  his  life.  Colonel  Meigs 
lived  in  the  state  of  Connecticut  until  the  close  of  the  revolu- 
tionary war,  when  he  was  seized  with  the  spirit  of  ehiigration, 
and  went  to  Ohio  with  his  two  sons.  Return  J.  and  John,  the 
latter  being  the  father  of  Return  J.  in  question.  On  their  ar- 
rival in  Ohio,  they,  together  with  other  colonists,  founded  the 
town  of  Marietta — the  first  settlement  within  that  state — and 
Return  J.  Meigs,  Jr.,  became  the  governor  of  that  state,  post- 
master-general of  the  United  States  in  Madison's  cabinet,  sen- 
ator of  the  United  States  from  Ohio,  chief  justice  of  the  terri- 
torial court  of  that  state,  and  filled  numerous  other  public 
offices. 

The  Meigs  family  is  an  ancient  English  one,  the  word 
"  Meig,"  in  Anglo-Saxon,  signifying  "  relation."   The  old  Meigs 

Digitized  by  VjOOQ IC 


126  '       Prockedinos  of  the 

manor-house  is    now  standing  in  the  county  of  Suffolk,  En- 
gland. 

It  may  not  bo  uninteresting  to  note  just  here  the  alleged 
origin  of  Colonel  Meigs'  Christian  name.  The  story  is  as  fol- 
lows: Colonel  Meigs'  father,  when  a  young  man,  became  very 
much  enamored  of  a  beautiful  Quakeress  who  resided  in  the 
vicinity  of  Middleton.  The  maiden  was  "  uncertain,  coy,  and 
hard  to  please,"  and  kept  her  suitor  in  a  state  of  great  doubt 
for  some  time.  Finally  he  resolved  to  make  one  supreme  effort 
to  gain  his  much  coveted  prize,  and  accordingh',  on  what  he 
intended  as  his  last  visit,  he  plied  his  suit  with  great  fervor 
and  earnestness,  but  only  to  be  rejected  with  "Xay,  Johnathan, 
I  respect  thee  much,  but  I  cannot  marry  thee."  With  thi^^ 
answer,  he  walked  away,  "feeling  sorrowful  enough  that  tlie 
woman,  who  was  as  his  soul  to  him,  was  parted  from  him  for- 
ever." As  he  mounted  his  horse  and  started  home,  the  relent- 
ing lady  beckoned  to  him  to  stop,  saying :  "  Return,  Johnathan  I 
return,  Johnathan!  "  These,  the  happiest  words  he  had  ever 
heard,  he  gave  as  a  name  to  his  first-born  son — Colonel  Meig^. 
This  story  may  be  legendary,  and,  indeed,  quite  mythical,  hut 
no  sketch  of  Mr.  Meigs  would  be  complete  without  noticing  it. 

John  Meigs,  the  father  of  our  Return  J.,  married  a  Miss  Par- 
thenia  Clendennin,  of  West  Virginia,  daughter  of  George  Clen- 
dennin.  Of  this  marriage  Return  Johnathan  Meigs  was  born 
April  14, 1801,  in  Clark  county,  Ky.  He  was  about  five  years  of 
age  when  his  father  died.  Some  twelve  months  after  the  death 
of  his  father,  he  went  to  live  with  his  uncle,  James  Lamme,  the 
husband  of  his  aunt,  Cynthia  Clendennin,  who  resided  in  the 
same  county.  He  received  a  common  school  education  until 
he  reached  the  age  of  sixteen  years.  He  then  studied  the  clas- 
sics and  mathematics  under  the  direction  of  a  Mr.  George  Wil- 
son, a  former  resident  of  South  Carolina,  who  was  brought  to 
Kentucky  by  the  Gist  family  as  a  tutor.  Wilson  was  consid- 
ered one  of  the  best  teachers  of  his  time,  and  Mr.  Lamme, 
knowing  his  ability,  and  also  being  a  brother  Mason  of  his,  sent 
young  Return  to  him  in  preference  to  the  Transylvania  lui- 
versity  of  the  state  of  Kentucky,  fearing,  if  he  went  to  the 
latter  place,  he  would  be  led  from  his  studies  by  the  young  men 
of  that  period.     The  first  session  he  boarded  about  a  mile  and 
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a  half  from  the  scliool,  and  at  the  end  of  that  term  Mr.  Wilson, 
becoming  attached  to  his  pupil,  and  he  having  displayed  such 
progress  in  his  studies,  prevailed  upon  hi?T)  to  come  and  live  at 
his  house.  He  remained  with  Mr.  Wilson  about  three  years, 
at  the  eni.  of  which  period  his  teacher  told  his  Uncle  Lamnie 
that  young  Meigs  possessed  all  the  information  that  he  could 
impart.  After  completing  his  course  with  Mr.  Wilson,  he 
commenced  the  study  of  law  under  the  direction  of  Judge 
Jesse  Bledsoe,  of  Lexington,  Ky.,  a  prominent  lawyer  of  that 
town,  and  was  admitted  to  practice  in  that  state  on  attaining 
hirt  majority.  Of  his  ability  as  a  young  lawyer.  Judge  Bledsoe, 
in  a  letter  of  date  October  12,  1822,  directed  to  the  Hon.  John 
Williams,  of  Knoxville,  Tenn.,  says : 

"He  has  studied  law  with  me,  and  I  can,  with  truth,  state  I 
believe  him  one  of  the  most  amiable  and  worthy  young  men  I 
ever  knew,  and  the  best  lawyer  of  his  age  in  the  world,  I 
might  say,  for  his  uncommon  assiduity  has  enabled  him  to  read 
and  treasure  up  more  in  eighteen  months  than  most  others  in 
so  many  years.  He  will  probably  settle  in  your  town.  If  you 
can  make  it  consistent  with  your  interests  to  associate  him 
with  you,  I  hazard  nothing  in  saying  you  will  be  delighted 
with  him." 

Actuated  by  a  desire  to  provide  for  himself,  and  enter  into 
the  practice  of  his  chosen  j)rofession,  and  also  having  for  some 
tiriie  been  in  correspondence  with  his  grandfather.  Col.  Return 
Johnathan  Meigs,  then  the  agent  to  the  Cherokee  Indians — the 
agency  being  located  at  the  Hiwassee  Garrison,  on  the  Hi- 
wassee  river — he  left,  in  October,  1822,  the  home  of  his  uncle, 
James  Lamme,  who  provided  him  WMth  a  horse  and  sixty  dol- 
lars in  money,  and  started  for  Tennessee.  Passing  through  the 
Cumberland  Gap,  he  arrived  first  at  Knoxville,  but,  being  dis- 
appointed at  the  apparent  sterility  of  the  country,  he  continued 
his  progress  to  the  Hiwassee  Garrison.  He  presented  himself 
to  his  grandfather,  who,  after  critically  surveying  him  for  a 
moment,  remarked,  "  You  '11  do;  you  're  a  Meigs.'' 

After  remaining  with  his  grandfather  for  several  weeks,  he 
formally  commenced  the  practice  of  law,  with  head-quarters  at 
Athens,  Tenn.     On  January  28, 1823,  his  grandfather  died,  and 
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he  remained  at  the  garrison  for  some  time,  settling  up  his  affairs 
with  the  United  States  government.  While  on  his  circuit, 
which  was  an  extensive  one,  he  became  acquainted  with  a  Miss 
Sallie  Keys  Love,  daughter  of  John  Love,  a  resident  of  Wash- 
ington, in  Rhea  county,  where  he  married,  Novemb^ll'  1,  1825. 
Of  this  marriage  there  were  five  sons  born,  four  of  whom  are 
yet  living — the  next  to  the  oldest  bearing  the  same  name  as  his 
father,  and  succeeding  him  as  clerk  of  the  supreme  court  of  the 
District  of  Columbia. 

After  Mr.  Meigs  located  at  Athens,  lie  first  came  into  promi- 
nence in  the  suits  growing  out  of  the  treaties  of  1817  and  1819, 
between  the  Cherokee  nation  of  Indians  and  the  United  States. 
By  these  treaties,  the  Indians  ceded  to  the  general  government 
the  lands  comprised  in  the  counties  of  Roane,  McMinn,  Mon- 
roe, and  part  of  Hamilton.  Important  suits  resulted  from 
questions  arising  under  the  reservation  clauses  contained  in 
these  treaties.  It  was  in  that  kind  of  litigation,  which  ex- 
tended from  about  1820  to  1830,  that  Mr.  Meigs  first  came 
prominently  to  the  front  as  one  of  the  rising  young  lawyers 
of  the  state,  being,  at  that  time,  about  thirty  years  of  age. 
The  reputation  that  he  thus  early  gained  for  himself  in  this 
difficult  and  complicated  branch  of  the  law  spread  throughout 
East  Tennessee,  and  brought  him  considerable  business  in  the 
wide  circuit  over  which  he  traveled.  Such  being  the  character 
he  had  established  for  himself  while  a. resident  of  East  Ten- 
nessee, when  he  removed  to  Nashville,  in  1834,  being  then  only 
thirty-three  years  of  age,  he  was  not  a  stranger  to  the  local 
bar,  his  reputation  as  a  lawyer  of  ability  and  great  promise 
having  preceded  him.  His  career  in  Nashville  was,  from  the 
'first,  watched  with  great  interest  by  the  older  members  of  the 
bar.  Among  those  whom  he  had  to  meet  in  legal  combat  in 
his  new  field  of  labor  were  such  men  as  Francis  B.  Fogg,  Felix 
Grundy,  George  S.  Yerger,  William  E.  Anderson,  Ephraim  H. 
Foster,  John  Bell,  William  A.  Cook,  Thomas  Washington,  and 
James  Campbell.  As  time  advanced  there  came  into  the  Nash- 
ville bar  other  lawyers  who  became  men  of  distinction,  viz. : 
Edwin  H.  Ewing,  Nathaniel  Baxter,  William  F.  Cooper,  An- 
drew Ewing,  Russell  Houston,  Neil  S.  Brown,  John  M.  Lea, 
and  Thomas  H.  Fletcher.     Among  this  formidable  nrray,  Mr. 
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Meigs. stood  in  the  front  rank.  What  higher  compliment  could 
be  paid  his  character  as  a  man  and  his  ability  as  a  lawyer  than 
this? 

Soon  after  locating  in  Nashville,  he  formed  a  partnership  with 
James  Rucks,  who  was,  shortly  thereafter,  elevated  to  the  cir- 
cuit court  bench.  He  then  practiced  alone  till  about  1848,  when 
he  associated  himself  with  Judge  John  M.  Lea.  This  partner- 
ship lasted  for  several  years,  and  resulted  in  establishing  the 
closest  intimacy  and  friendship  between  the  two,  which  con- 
tinued without  abatement  up  to  Mr.  Meigs'  death,  and  which 
Judge  Lea,  on  all  suitable  occasions,  refers  to  in  a  spirit  of 
great  veneration  and  love. 

The  first  public  office  that  Mr.  Meigs  filled  after  coming  to 
Nashville  was  that  of  state  reporter.  Geo.  S.  Yerger  resigned 
this  position  in  October,  1838,  and  removed  to  the  state  of  Mis- 
sissippi, and  Gov.  Cannon  appointed  Mr.  Meigs  to  fill  out  Yer- 
ger's  unexpired  term.  At  that  time  the  office  of  attorney-gen- 
eral for  the  state  was  filled  by  election  by  the  legislature.  At 
the  expiration  of  Yerger's  term,  Mr.  Meigs  became  a  candidate 
for  reporter,  but  was  defeated  by  West  H.  Humphrey,  owing 
to  the  fact  that  the  legislature  was  Democratic,  Mr.  Meigs  being 
an  ardent  Whig.  During  the  short  period  that  he  was  attor- 
ney-general, he  published  only  one  volume  of  reports,  which 
is  conceded  by  the  profession  in  Tennessee  to  be  unsurpassed  in 
the  clearness,  accuracy,  and  succinctness  with  which  the  pith 
and  marrow  of  the  decisions  are  stated. 

The  same  abilities  and  peculiar  fitness  for  such  undertakings 
which  gave  his  work  as  reporter  so  much  character,  were, 
in  1848,  brought  into  requisition  in  the  preparation  of  a  two- 
volume  digest  of  the  decisions  of  the  supreme  court,  which  is 
regarded  by  the  profession  as  one  of  the  best-arranged  and 
most  skillfully-compiled  books  of  the  kind  that  has  ever  been 
published.  At  that  early  date  he  had  but  few  examples  of  that 
kind  of  work  to  guide  him,  yet  he  succeeded  in  preparing  a 
digest  that  has  no  superior  in  the  United  States.  No  Tennessee 
lawyer's  library  is  complete  without  it.  The  work  is  indicative 
and  illustrative  of  the  character  of  its  author  as  a  lawyer.  It 
gives  evidence  of  the  highest  ability  and  the  greatest  discrim- 
inative and  analytical  powers.     It  also  bears  on  its  face  evidence 
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of  the  wonderful  amount  of  labor,  investigation,  and  thorough- 
ness that  were  bestowed  upon  it.  In  writing  that  book,  Mr. 
Meigs  erected  his  own  monument  and  wrote  his  own  epitaph, 
not  only  enduring  and  lasting,  but  true  to  his  character.  It 
perpetuates  the  evidence  of  his  great  ability  and  high  qaalifi- 
<jation8;  and  one  who  wishes  to  correctly  understand  his  char- 
acter as  a  lawyer,  need  only  to  examine  his  digest.  The  work 
of  preparing  this  book  was  undertaken  by  Mr.  Meigs  for  the 
love  of  it,  and  not  for  the  money  he  expected  to  realize  from 
its  sale,  for  he  could  not  have  anticipated,  from  the  number  of 
lawyers  in  Tennessee  at  that  time,  that  liis  digest  would  be 
very  profitable  from  a  pecuniary  standpoint. 

In  1852  Mr.  Meigs  and  W.  F.  Cooper  were  appointed  by  the 
legislature  of  Tennessee  to  revise  and  digest  the  general  statutes 
of  the  state,  and  report  the  same  to  the  next  general  assembly. 
They  made  their  report  to  the  legislature  of  1857-58,  and  the 
code,  as  compiled  by  them,  was  adopted  as  the  body  of  the 
public  statutes  of  the  state.  The  same  thoroughness  and  pains- 
taking care,  the  same  systematic  and  methodical  arrangement, 
olassitication,  and  grouping  of  subjects  that  are  observed  in  the 
preparation  of  the  digest  are  also  noticeable  in  the  codification 
of  the  statutes. 

In  1847,  Mr.  Meigs  was  elected  from  Davidson  county  to  tlie 
state  senate  without  solicitation  on  his  part.  During  that  ses- 
sion, amongst  the  more  important  acts  passed  were  tlie  follow- 
ing:  "To  incorporate  the  M.  &  O.  R.  R. ;"  "To  incorporate 
Tenn.  Central  R.  R. ;  "  "  To  establish  State  Hospital  for  the  In- 
sane"  (now^  the  Central  Hospital,  at  Nashville);  "To  provide 
for  thirteen  electors — two  from  the  state  at  large — on  a  general 
ticket  for  president  and  vice-president;"  " To  incorporate  the 
Xew^  Orleans  &  Ohio  Telegraph  Co. "  (the  first  telegraph  com- 
pany incorpoi'ated  in  the  state) ^  "To  require  the  governor  of 
the  state  to  indorse  bonds  of  East  Tenn.  k  Ga.  Railroad  Co. 
and  the  Nashville  &  Chattanooga  Co.,"  which  was  the  beginning 
of  that  system  of  state  aid  to  railroads.  In  the. deliberations 
on  all  these  measures,  Mr.  Meigs  took  an  active  part,  and  dis- 
charged the  duties  of  his  office  with  great  credit  to  himself  and 
satisfaction  to  his  constituency.  At  that  time  the  question  of 
internal  improvement  in  this  state  was  one  of  absorbing  inter- 
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-est,  and  the  friends  of  the  movement  found  in  Mr.  Meigs  an 
able  and  ready  defender  of  their  policy.  As  legislator,  he  iden- 
tified himself  with  every  measure  he  thought  would  tend  to  the 
material,  intellectual,  or  moral  upbuilding  of  the  state.  He 
was  trustee  for  the  public  schools,  the  State  Blind  School,  and 
the  University  of  Nashville. 

There  is  an  incident  that  occurred  while  he  was  in  the  senate 
that  it  may  be  well  to  mention  in  this  connection,  as  it  serves 
to  illustrate  his  great  influence  with  the  legislature,  and  ac- 
quaints the  profession  with  a  fact  not  generally  known — viz., 
that  the  state  is  indebted  to  Mr.  Meigs  for  the  elevation  of 
Judge  Robt.  J.  McKinney  to  the  supreme  bench  of  Tennessee. 
Judge  W.  B.  Reese  retired  from  the  supreme  bench  while 
Mr.  Meigs  was  senator,  and,  at  that  time,  the  members  of  the 
supreme  court  were  elected  by  the  legislature.  Among  the  as- 
pirants for  the  vacancy  caused  by  the  resignation  of  Judge 
Reese,  was  Judge  McKinney's  partner,  Mr.  Sneed,  who  was 
then  engaged  with  him  in  the  practice  of  law  in  Knoxville. 
Judge  McKinney  wrote  a  strong  letter,  addressed  to  the  leg- 
ishiture,  earnestly  recommending  and  indorsing  Sneed;  but 
Mr.  Meigs  was  anxious  that  Judge  McKinney  should  be  Judge 
Reese's  successor,  and  accordingly  presented  his  name  to  the 
legislature.  Judge  McKinney  then  wrote  Mr.  Meigs,  still  urg- 
ing the  election  of  Sneed,  and  asking  that  his  own  name  be 
withdrawn  from  the  race,  saying  thiat  he  could  not  accept  the 
office  if  tendered  him.  Mr.  Meigs  refused  to  grant  this  request, 
and  Judge  McKinney  was  elected,  whereupon  a  committee  of 
the  legislature  was  appointed  to  write  to  Judge  McKinney  and 
insist  upon  his  accepting  the  nomination,  which  he  finally  con- 
sented to  do.  But  for  the  influence  and  the  persistent  eftorts 
of  Mr.  Meigs,  Sneed  would  certainly  have  been  elected,  and 
the  state,  in  all  probability,  would  never  have  had  the  benefit 
of  the  able  services  of  Judge  McKinney,  who  was  for  several 
years  a  distinguished  justice  of  the  highest  court  of  the  state. 
The  stand  which  Mr.  Meigs  took  in  this  matter  showed  his 
splendid  judgment  and  appreciation  of  the  desirable  and  nec- 
essary qualifications  for  a  position  on  the  supreme  bench,  and 
his  honesty  of  purpose  and  great  influence.  Not  being  a  poli- 
tician, and  having  no  favors  to  grant  or  receive,  he  carried  the 
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election  of  Judge  McKinney  by  force  of  his  intellect  and  char- 
acter. 

Before  pointing  out  some  of  Mr.  Meigs'  characteristics  as  a 
lawyer,  it  may  be  well  just  here  to  give  some  insight  into  his 
most  striking  characteristics  of  body.  He  was  above  middle 
height,  somewhat  spare,  and  his  carriage  dignified  and  courtly. 
"  He  had,"  says  one  who  knew  him  well,  "  the  appearance  very 
much  of  a  Puritan  ironside,  though,  in  reality,  of  a  gentle  and 
amiable  disposition.  His  large  and  bony  nose,  firm  lower  jaw, 
and  high  cheek  bones,  with  his  broad  forehead,  marked  him  as 
a  man  of  earnestness  and  thought."  There  was  expressed  in 
his  countenance  an  original  force  of  character  which  refused  to 
be  molded  by  circumstances,^ and  which  was  to  make  it«  own 
way  and  become  a  power  in  the  world.  He  was  very  nice,  and, 
indeed,  somewhat  dainty  in  his  habits,  especially  about  his 
clothes.  He  made  no  use  of  tobacco,  and  abstained  from  all 
liquors.  As  illustrative  of  his  neatness,  it  is  said  that  on  one 
occasion  John  Marshall,  of  Franklin,  who  was  addicted  to  the 
use  of  tobacco,  and  careless  with  his  clothes,  called  to  see  Mr, 
Meigs  at  his  office,  in  Nashville,  to  consult  with  him  in  regard 
to  a  case  in  which  they  were  jointly  interested.  The  ofiice  wa> 
scrupulously  neat — its  normal  condition — with  white  matting 
on  the  floor,  and  every  thing  in  the  room  excessively  clean. 
There  were  no  cuspidors  in  the  room,  and  the  stove  had  been 
closed,  so  that  it  could  not  be  used  for  that  purpose.  Marshall 
was  chewing  tobacco,  and,  on  looking  around  and  seeing  no 
place  where  he  could  spit,  he  said  :  "  Meigs,  where  shall  I  spit?" 
Meigs,  a  little  disgusted,  replied  tartly:  "Spit  on  your  shirt 
front,  where  you  usually  do." 

Mr.  Meigs'  leading  characteristics  as  a  lawyer  were  marked 
and  pronounced.  In  the  first  place,  he  practiced  his  professiorr 
as  a  science,  being  thoroughly  imbued  with  the  basic  principles 
of  jurisprudence.  He  came  to  the  bar  at  a  period  of  the  coun- 
try's history  anterior  to  the  publication  of  many  reports,  and 
was  not,  therefore,  in  any  sense  a  case  lawyer,  but  understood! 
clearly  the  cardinal  doctrines  of  law,  and  relied  upon  his  abil- 
ity to  reason  from  analogy  rather  than  upon  the  hope  of  find- 
ing some  reported  case  applicable  to  the  particular  question  in 
hand.     The  result  was,  he  always  had  a  very  clear  conception 
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of  every  case  in  which  he  was  engaged,  understood  perfectly 
the  governing,  controlling  principle  in  it,  and  could  bring  this 
knowledge  *'  to  bear  with  thunderous  force,  sweeping  away  as 
cobwebs  sophistical  perplexities  and  pettifogging  technicali- 
ties." There  were  no  deep  recesses  of  the  legal  science  which 
he  did  not  explore.  He  thoroughly  and  patiently  investigated 
ever}'  case  in  which  he  was  counsel,  and  at  the  hearing  was 
always  fortified  with  a  brief,  prepared  with  great  care  and  re- 
search. The  amount  involved  in  a  suit  was  no  criterion  to  the 
labor  that  he  would  bestow  upon  it.  He  brought  to  bear  upon 
all  his  cases,  both  great  and  small,  the  same  ability  and  earnest- 
ness, which  did  not  stop  short  of  a  clear  understanding  of  all 
the  facts  and  a  complete  mastery  of  the  whole  law  pertaining  to 
the  case.  The  result  was,  he  was  never  caught  unprepared  when 
a  case  in  which  he  was  interested  was  to  be  taken  up.  No  law- 
yer ever  lived  in  Tennessee  who  had  a  higher  sense  of  justice 
than  he.  He  was  a  man  who  could  never  be  satisfied  with  a 
victory  in  a  lawsuit  unless  he  sincerely  believed  he  was> right. 
Consequently,  he  never  appealed  to  the  sympathies  of  courts  or 
juries  in  order  to  win  success.  His  whole  object  was  to  con- 
vince Iws  hearers  that  he  was  right,  and  he  had  the  frankness 
to  abandon  any  point  in  a  case  the  correctness  and  justice  of 
which  he  did  not  honestly  believe  he  could  establish.  He  pos- 
sessed, to  a  wonderful  degree,  the  powers  of  analysis  and  state- 
ment. As  Edmund  Burke  said  of  Lord  Mansfield,  •'  his  state- 
ment of  a  case  was  worth  any  other  man's  argument.''  His 
clear,  vigorous,  and  incisive  intellect  could  bring  within  the 
comprehension  of  any  court  and  jury  the  most  abstruse  ques- 
tions of  law  and  fact.  The  remark  of  Chancellor  Kent  con- 
cerning Alexander  Hamilton  is  applicable  to  Mr.  Meigs,  when 
he  said,  "As  he  unfolded  and  developed  his  subject,  the  mind 
of  the  listener  was  struck  with  wonder  and  admiration  at  the 
strength  and  stretch  of  the  human  understanding." 

Mr.  Meigs  was  frequently  consulted  by  his  legal  brethren  on 
diflicult  points  of  law,  and  his  opinions  were  regarded  as  of  the 
highest  authority.  The  supreme  court  of  the  state,  before 
whom  he  frequently  appeared,  entertained  for  him  the  greatest 
respect  as  a  lawyer,  and  it  would  hesitate  a  long  time  before 
deciding  a  case  against  him,  such  was  the  confidence  of  that 
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tribunal  in  liis  sincerity  and  lionesty  of  purpose,  and  in  the 
soundness  and  correctness  of  his  judgment  on  all  legal  questions. 
He  was  not  tlie  advocate  that  John  Marshall  or  Andrew  Ewing 
was,  yet  his  style  was  pleasing,  and,  indeed,  captivating,  not  by 
reason  of  any  oratoricnl  effect  or  display,  for  he  made  no  pre- 
tensions to  these,  but  because  of  the  great  clearness  and  force 
with  which  he  spoke. 

He  was  not  simply  a  great  lawyer,  but  a  learned  and  schol- 
arly man,  who  developed,  to  the  highest  degree,  a  natural  lit- 
erary taste,  which  made  him  ornate  as  well  as  powerful.  He 
was  an  accomplished  Latin  and  Greek  scholar,  and  was  also 
well  versed  in  modern  languages  of  easier  attainment.  He  ap- 
preciated the  value  of  the  ancient  languages,  so  rich  in  fable 
and  figure,  so  important  as  a  varied  exercise  for  the  mental 
faculties,  and  so  essential  for  perfecting  a  critical  knowledge  of 
our  own  vernacular. 

Of  his  literary  arul  scientific* attainments,  Henry  S.  Foote, 
who  will  be  readily  recognized  as  no  mean  authority,  says:  *'In 
the  Latin  and  Greek  classics,  he  has  bee?i  asserted  to  be  thor- 
oughly versed  by  far  more  competent  judges  than  the  present 
writer.  He  has  given  as  much  attention  to  what  is  known  as 
comparative  philology  as  any  man  I  have  yet  met.  I  verily  be- 
lieve there  is  no  branch  of  human  knowledge  that  has  found 
preservation  in  printed  books  which  is  altogether  terra  incognita 
to  his  curious  and  scrutinizing  intellect.  •  He  has  ever  mani- 
fested a  deep  and  most  generous  interest  in  the  general  spread 
of  education,  as  well  as  in  the  various  projects  and  experiments 
looking  to  reform  in  the  method  of  teaching." 

Such  is  the  estimate  placed  upon  Mr.  Meigs'  general  scholar- 
ship by  one  who  knew  him  intimately  and  who  was  fully  com- 
petent to  pass  judgment  upon  his  attainments.  With  all  his 
great  ability  as  a  lawyer  and  his  wide  attainments  as  a  scholar, 
he  was  not  in  the  least  vain,  conceited,  or  dogmatic.  He  never 
plumed  himself  on  his  powers.  Such  was  the  simplicity,  mod- 
esty, and  purity  of  his  character  that  he  appeared  to  be  wholly 
unconscious  of  his  superior  learning  and  qualifications.  He 
seemed  to  be  without  ambition.  Whether  this  was  due  Xjo  a 
failure  on  his  part  to  put  the  proper  estimate  upon  his  abilities, 
or  from  his  natural  modesty  and  reserve,  1  am  not  prepared  to 
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say.  AH  the  public  offices  that  he  filled  came  to  him  without 
his  seeking.*  With  the  pure  character  as  a  man,  and  the  high 
distinction  as  a  lawyer  which  he  enjoyed,  he  could,  with  proper 
ambition,  have  made  of  himself  a  national  figure.  The  oppor- 
tunity was  not  lacking  to  reach  this  result,  for,  on  Mr.  Johnson 
becoming  president,  he  tendered  him  a  justiceship  upon  the 
supreme  bench  of  the  United  States,  which  he  declined  on  the 
plea  of  old  age,  being,  at  that  time,  but  sixty-four. 

Mr.  Meigs  had  a  philosophical  and  inventive  turn  of  mind, 
and  took  great  interest  in  natural  philosophy  in  all  its  depart- 
ments, and,  if  circumstances  had  favored,  might  have  been  a 
great  discoverer  or  inventor.  I  give  the  following,  told  to  me 
by  Judge  Edwin  II.  Ewing,  as  illustrative  of  this  phase  of  his 
mind:  "He  was,"  says  Judge  Ewing,  "exceedingly  fond  of 
discussing  philosophical  questions  which  might  come  in  inci- 
dentally in  the  trial  of  a  cause,  and  was  sometimes  so  far  car- 
ried away  by  them  as  to  neglect  the  practical  points  bearing 
upon  the  issues.  I  recollect,  on  one  occasion,  when  he  and  I 
were  on  opposite  sides  of  an  important  case  involving  a  good 
sum  of  money,  my  brother,  Andrew,  who  was  my  [)artner,  said 
to  me  :  *  There  is  an  opportunity  for  you  to  throw  out  this  falla- 
cious but  perplexing  sophism,  stating  it.  Meigs  will  seize  it 
like  a  tub  thrown  to  a  whale,  and  run  away  with  it  and  spend 
all  his  force  upon  it,  to  the  neglect  of  the  vital  issues  of  the 
case.'  I  followed  the  suggestion,  and  Meigs  took  the  bait.  In 
my  closing  speech  I  admitted  he  had  demolished  my  sophism, 
but  insisted  on  the  real  merits  of  my  case." 

Mr.  Meigs  was  very  negligent  in  regard  to  money  affairs. 
He  charged  small  fees,  and  let  his  clients  pay  him  when  it 
suited  them.  As  an  evidence  of  the  estimate  he  placed  upon 
the  acquisition  of  property,  I  am  informtd  by  one  who  knows, 
that,  when  he  left  Nashville  and  removed  to  New  York,  in  1861, 
bis  estate  consisted  of  about  three  thousand  dollars.  This  is  a 
remarkable  statement,  when  it  i«  remembered  that  there  was 
scarcely  a  case  of  any  importance  tried  in  Nashville  after  Mr. 
Meigs  located  there,  that  he  was  not  on  one  side  or  the  other; 
and,  furthermore,  he  had  a  large  practice  in  the  supreme  court 
from  difterent  counties  in  Middle  and  East  Tennessee. 

He  had  strong  sympathies  for  the  poor  and  weak.     His  motto 
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was  the  old  Roman  one,  ^^Parari  subjectis  sed  dibilliari  superbosr 
In  an  ordinary  case,  where  money  and  common  facie  only  were 
concerned,  he  did  not  always  become  aroused  or  exert  himself 
to  the  fullest  extent;  but,  when  a  widow  or  an  unprotected  one 
was  trampled  on  by  a  big  oppressor,  he  would  quit  everything 
else,  and  put  forth  his  greatest  eflForts  in  behalf  of  such  a  one. 
In  a  case  of  that  kind,  he  never  stopped  to  consider  whether 
he  would  be  rewarded  for  his  services,  but  took  the  case  often- 
times knowing  that  he  would  never  be  compensated  for  his 
labors.  The  result  was,  he  became  distinguished  as  the  lawyer 
of  the  poor  and  oppressed. 

Mr.  Meigs  was  a  man  who  took  no  delight  in  social  enter- 
tainments and  gatherings,  but  preferred  to  spend  all  his  spare 
time  in  his  library.  With  him  there  were  no  hours  of  idleness. 
He,  could  not  be  drawn  oflF  from  his  fixed  purpose  of  life  by  all 
the  fascinations  and  allurements  of  fashionable  society.  He 
preferred  to  hold  sweet  communion  with  the  companions  of  his 
library,  and  rise  from  the  interview  elevated  in  sentiment,  im- 
proved in  stock  of  ideas,  conscious  of  intellectual  growth  and 
respectability  of  association,  and  with  the  agreeable  reflection 
that  he  was  laying  up  treasures  which  moth  and  rust  cannot 
corrupt,  and  which,  while  reason  and  memory  maintain  their 
integrity,  cannot  take  wings  and  fly.  It  must  not  be  concluded 
from  this  great  devotion  of  Mr.  Meigs  to  his  books  und  his 
cases  that  he  was  a  recluse,  denying  himself  the  society  of  his 
friends  entirely,  for  such  was  not  the  case. 

Mr.  Foote,  speaking  of  him  socially,  says :  "  I  often  met  Mr. 
Meigs  in  social  intercourse,  and  now  look  to  the  moments  thus 
spent  in  communion  with  this  gifted  person  as  among  the  most 
pleasant  and  instructive  of  my  whole  life.  Our  occasional  en- 
counters in  the  room  of  our  state  library  (shall  I  confess  it?)  on 
the  long  and  otherwise  almost  unoccupied  Sabbath  days,  I  am 
quite  confident  I  shall  not  cease  to  remember  with  both  grati- 
fication and  thankfulness  so  long  as  I  shall  myself  be  per- 
mitted to  live." 

During  his  residence  in  Tennessee,  he  was  a  firm  and  inflex- 
ible Union  man,  and,  in  politics,  a  staunch  Whig.     His  views 
on  the  question  of  African  slavery  were  well  known  to  the  peo- 
ple of  the  state.     He  never  sought  to  abolish  slavery  by  inter- 
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vention  of  the  state,  nor  was  he  willing  to  see  congress  inter- 
fere with  the  rights  of  the  states  on  that  subject.  He  was  in 
favor  of  gradual  emancipation,  and  was  opposed  to  Tennessee 
going  out  of  the  Union.  Being  a  sincere  man,  he  had  conwc- 
tions ;  and  being  an  honest  and  courageous  man,  "  he  occasion- 
ally ventured  to  use  words  of  expostulation  and  warning,  which 
thousands  now  deeply  regret  not  to  have  patiently  and  respect- 
fully listened  to."  Thus  differing  so  radically  with  his  people, 
and  being  of  that  sensitive  and  modest  nature  that  would  not 
allow  him  to  live  in  a  community  where  the  majority  sentiment 
was  so  widely  at  variance  with  his  own  opinion,  he  preferred  to 
quit  the  state,  which  he  did,  on  the  seventh  of  June,  1861,  after 
a  residence  in  it  of  thirty-nine  years,  and  take  up  his  abode 
in  New  York.  Nothing  unworthy  on  his  part  occasioned  his  leav- 
ing, for  he  left  with  the  universal  regret  and  respect  of  the  people 
of  the  entire  state.  His  departure  was  a  great  loss  to  Tennessee. 
He  was  then  but  sixty  years  of  age,  with  all  his  great  powers  in 
their  prime,  and  with  many  years  of  usefulness  before  him. 
But  for  the  unfortunate  civil  war,  he  would  have  spent  the  bal- 
ance of  his  days  in  Tennessee,  Avhere  he  was  so  much  liked  and 
revered.  "It  is,  indeed,  distressing,"  says  Mr.  Foote,  "tore- 
fleet  that  such  an  individual  as  I  am  describing  should  have 
been  compelled  ...  to  leave  the  home  which  had  been  so 
dear  to  him,  and  to  break  asunder  so  abruptly  all  the  social  ties 
of  a  life-time.  He  never  returned  to  Nashville  or  Tennessee 
but  once  after  he  left  the  state  in  1861,  and  that  was  with  his 
granddaughter,  in  September,  1873.  The  Memphis  Appeal  of 
that  year  and  month,  speaking  of  that  visit,  says : 

"  His  return  to  the  capital  of  a  state  which  he  had  in  other 
years  served  well  and  faithfully,  was  made  the  most  memorable 
occasion  of  his  life.  The  governor,  supported  by  the  best  men 
of  the  city,  not  only  received  him  at  their  residences,  but  ten- 
dered him  a  public  reception.  This  he  declined.  He  had  re- 
turned as  quietly  as  he  had  left,  and  would,  with  their  permis- 
sion, decline  an  honor  which  he  modestly  insisted  he  could  not 
cope  with.  The  strength  of  the  man  was  never  better  displayed. 
In  this  simple  way,  and  as  he  could,  he  would  mingle  with  his 
old  friends  and  interchange  cordial  greetings,  but  he  could  not 
submit  to  a  public  display  of  a  feeling  too  fuJI  for  utterance. 
10 
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And  so  he  is  the  honored  guest  of  every  one  of  them,  by  turn, 
receiving  heartfelt  and  cordial  welcome — each  one  as  ardent 
and  honest  as  the  other — and  all  combining  to  mark  an  era  in 
a  life  that  is  as  plain  as  print  and  honest  as  truth  itself.  We 
add  our  welcome  to  the  general  greeting,  and  would  say,  in  the 
language  of  his  sainted  grandmother,  "  Return,  Johnathan 
Meigs,  and  be  one  of  us  again  I  '* 

After  leaving  Nushville,  in  1861,  and  settling  in  New  York, 
he  continued  to  practice  law  there  until  March,  1863,  when  he 
was  summoned  to  Washington, D.C.,  by  President  Lincoln,  who 
having  heard  of  his  great  ability  as  a  lawyer  and  compiler,  re- 
quested him  to  prepare  a  digest  of  the  laws  of  the  District  of 
Columbia,  which  work  he  declined  to  undertake,  as  he  thought 
the  same  should  be  done  by  a  local  lawyer  who  was  familiar 
with  the  laws  of  the  state  of  M*aryland,  from  which  state  the 
jurisprudence  of  the  District  of  Columbia  is  derived.  On  the 
evening  of  the  same  day  that  he  was  asked  to  prepare  a  digest, 
he  was,  at  the  special  request  of  Mr.  Lincoln,  appointed  clerk 
of  the  supreme  court  of  the  District  of  Columbia,  then  about  to 
be  organized.  He  held  this  office  to  the  time  of  his  death,  Oc- 
tober 19,  1891.  He  discharged  the  duties  of  clerk  most  faith- 
fully, and  satisfactorily  for  twenty-six  years.  It  should  never 
cease  to  be  a  source  of  regret  to  the  profession  that  Mr.  Meigs 
should  have  felt  himself  impelled,  doubtless  by  the  necessities  of 
his  case  at  that  time,  to  accept  a  clerkship  which  did  not  require 
or  call  into  play  any  of  his  high  qualifications  or  attainments 
as  a  lawyer.  Had  he  remained  in  New  York,  and  practiced  his 
profession  there  with  the  same  earnestness  and  ability  tliat  be 
displayed  while  a  resident  of  this  state,  he  would,  in  a  very  few 
years,  have  established  for  himself  a  national  reputation  as  a 
lawyer.  But  »uch  was  the  simplicity  and  modesty  of  the  man, 
and  his  lack  of  ambition,  that  he  chose  rather  to  abandon  the 
practice  of  law,  and  devote  himself  to  the  routine  duties  of 
clerk.  Even  while  holding  this  office,  however,  such  were  his 
legal  abilities,  and  the  esteem  in  which  he  was  held,  that  he 
was  frequently  called  upon  by  the  judges  of  his  court  for  ex- 
pression of  his  opinion  on  important  and  intricate  questions  of 
law  to  be  determined  in  that  tribunal. 

His  ninetieth  birthday  was  celebrated  in  April,  1891,  and  was 
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£b  grand  occasion.  /'There  was  a  family  reunion,  and  showers 
of  pretty  speeches  of  congratulation  from  old  and  young.  On 
that  day  he  was,  as  usual,  at  the  court- room  part  of  the  day,  and 
the  judges  of  his  court  surprised  the  venerable  clerk  by  present- 
ing him  with  a  costly,  gold-headed  cane,  very  elaborately  fin- 
ished, and  adorned  by  an  unusual  quantity  of  real  gold.  It  was 
handed  to  him  after  a  neat  speech.  In  replying,  Mr.  Meigs  said 
he  fully  appreciated  the  valuable  gift,  but  he  did  not  know  what 
to  do  with  it,  as  he  did  not  use  a  cane.  'Oh  !  well,  Mr.  Meigs,' 
replied  the  judge,  'you  may  get  old  some  time,  and  \fe  wish 
you  to  have  a  cane  ready  for  your  declining  years.'" 

In  1851,  Mr.  Meigs  was,  on  the  motion  of  Daniel  Webster, 
admitted  to  the  bar  of  the  supreme  court  of  the  United  States, 
and  was  twice  appointed  United  States  attorney  for  the  middle 
district  of  Tennessee,  by  presidents  Harrison  and  Tyler,  respect- 
ively. He  was  also  appointed  a  member  of  the  building  com- 
mittee for  the  capitol  of  tliis  state.  After  his  arrival  in  Wash- 
ington, about  1865,  he  was  tendered  the  election  of  United 
States  senator  from  this  state  by  the  legislature,  but  declined 
the  same,  on  the  ground  that  he  did  not  consider  himself  a  citi- 
zen of  the  state  at  that  time.  It  may  also  be  mentioned  that, 
during  the  reconstruction  period  of  the  southern  states,  Mr. 
Meigs  was  requested  by  Mr.  Johnson,  then  military  governor  of 
Tennessee,  to  prepare  a  form  of  government  for  this  state,  which 
he  did,  but  which  I  have  not  been  able  to  see,  i\nd  hence  can- 
not speak  of  its  provisions. 

I  feel  tliat  I  have,  in  the  foregoing,  but  imperfectly  and  in- 
adequately presented  some  of  the  many  interesting  points  in 
the  life  and  character  of  Mr.  Meigs,  who  has  not  ceased  to  grow 
in  my  thoughts  as  I  have  reflected,  in  the  leisure  moments  of 
professional  engagements,  upon  his  remarkable  career.  I  con- 
gratulate myself  upon  b.  ing  called  upon  to  prepare  a  sketch  of 
one  who  filled  so  perfectly  and  completely  the  definition  of  a 
great  lawyer,  scholar,  and  American  gentleman.  The  task  as- 
signed me  was  at  first  a  diflicult  one,  made  so  by  the  neglect  of 
the  bar  of  Tennessee  in  not  long  since  gathering  up  and  pre- 
serving in  permanent  and  accessible  form  the  record  of  his  life. 

There  are  only  a  few  of  Mr.  Meigs'  contemporaries  living. 
Here  and  there  one  may  be  seen  who  has  outlived  his  colleague — 
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the  lingering  remnants  of  a  glorious  age.  Others  have  passed 
away,  and  live  but  in  the  memory  of  a  grateful  posterity.  Let 
us  cherish  their  names  with  veneration  and  love!  Of  the  few 
left  who  knew  Mr.  Meigs  well,  and  with  whom  I  have  talked, 
not  one  of  them,  whatever  may  be  his  profession  or  station  in 
life,  has  failed  to  speak  of  him  in  terms  of  the  highest  respect 
and  admiration.  They  all,  with  one  accord,  agree  as  to  his 
leading  characteristics  as  a  lawyer  and  a  man,  and  cheerfully 
bear  testimony  to  the  high  esteem  in  which  he  was  universally 
held  by  the  people  of  this  state. 

The  moral  eflfect  upon  the  profession  of  such  a  life  as  this 
should  be  marked  and  lasting.  Let  us  study  his  character  and 
career,  and  seek  to  emulate  his  devotion  to  duty,  his  unbending 
integrity,  his  unflinching  courage,  his  winning  candor,  and  his 
great  love  of  truth  and  justice — the  qualities  which  he  possessed 
in  so  eminent  a  degree.  In  this  day  of  professional  degeneracy 
it  is  indeed  refreshing  and  inspiring  to  contemplate  the  noble 
character  of  such  a  man.  How  much  more  honorable,  profit- 
able, and  pleasureable  it  would  be  to  the  profession  if  it  were 
keyed  up  to  the  lofty  standard  erected  by  Mr.  Meigs  and  his 
colleagues.  I  am  sorry  to  confess  that  this  exalted  standard 
has,  in  these  latter  days,  been  lowered.  The  door  has  been 
opened  wide  to  every  applicant  for  license,  without  regard  to 
moral  qualities  or  legal  fitness.  The  result  is,  the  bar,  instead 
of  wielding  tl\at  power  and  influence  in  the  community  that  it 
formerly  exerted,  has  lost  to  a  great  extent  its  dignity  and  pres- 
tige. We  should,  therefore,  not  only  as  an  association,  but  as 
individuals,  do  ail  in  our  power  to  bring  the  profession  back 
to  the  high  mark  of  former  days.  We  see  in  Mr.  Meigs'  life 
and  character  a  most  worthy  exponent  of  the  principles  that 
should  guide  and  control  us  in  the  practice  of  our  profession: 
and  to  hold  up  to  ourselves,  and  to  posterity,  an  example  so 
worthy  of  imitation  and  remembrance  as  this  one,  must  always 
be  esteemed  a  pious  tribute  of  veneration  and  regard  which  we 
owe  to  our  illustrious  predecessors. 
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BIOGRAPHICAL  SKETCH  OF  JUDGE 
JOSEPHUS  C,  GUILD, 


T3y  Baxter  Smith. 

Joseplius  Coim  Guild  was  born  in  Pittsylvania  county,  Vir- 
ginia, on  the  fourteenth  of  December,  1802,  and  died,  after  a 
brief  illness,  of  heart  disease,  in  the  city  of  Ifashville,  on  the 
eighth  of  January,  1883.  His  father,  Walter  Guild,  emigrated 
to  America  from  Edinburgh,  Scotland,  and  intermarried  with 
a  Miss  Conn,  in  Virginia,  where  he  engaged  in  merchandising. 
When  the  subject  of  this  sketch  was  about,  two  years  old,  his 
parents  removed  from  Virginia  to  what  is  now  Houston  county, 
Tennessee,  where  they  settled  on  a  farm,  and  remained  until 
about  1810,  when  they  removed  to  the  headwaters  of  Bledsoe's 
creek,  some  twenty  miles  from  the  town  of  Cairo,  then  the 
county  site  of  Sumner  county,  where  the  elder  Guild  engaged 
in  farming,  which  he  carried  on  until  about  the  year  1813,  when 
he  and  hin  wife  were  both  stricken  down,  and  died  within  two 
days  of  each  other,  with  w^hat  was  known  in  the  early  settle- 
ment of  the  state  as  '*  milk  sickness,''  caused,  as  many  believe, 
by  drinking  cow's  milk  containing  a  poison  from  a  milk-weed 
that  the  cows  ate.  This  poisonous  weed  grew  in  the  country 
when  it  was  new,  and  before  it  was  eradicated,  upon  the  settle- 
ment of  the  state.  It  has  been  found  in  the  most  recently  set- 
tled portions  of  western  Tennessee.  Mr.  Jos.  L.  Woods  and 
wife,  having  removed  thence  from  Nashville  some  twenty  years 
ago,  paid  the  penalty  of  their  lives  from  drinking  milk  of  cows 
that  had  eaten  of  the  weed. 

The  conduct  of  the  subject  of  this  sketch  on  the  night  of  the 
death  of  his  father,  w^hen  he  lay  dead  in  the  house,  only  two 
days  after  the  death  of  his  mother,  with  no  one  else  in  the 
house  except  the  young  boy,  savored  somewhat  of  the  heroic. 
Being  but  eleven  years  of  age,  he  deliberated  with  himself  wh«*^ 
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to  do,  and  finally  resolved  to  close  np  the  house  containing  the 
dead  body,  and,  bridling  a  horse,  lie  set  out  alone,  at  night,  to 
convey  the  news  of  the  death  of  his  father  to  his  uncle,  Maj. 
Josephus  Conn,  who  lived  at  Cairo,  a  distance  of  about  twenty 
miles,  which  had  to  be  reached  over  sucli  roads  and  paths  as 
then  existed  The  night  was  dark  and  stormy,  and  the  road 
was  revealed,  when  at  all,  to  the  child  by  the  flashes  of  light- 
ning as  he  proceeded.  His  route  lay  along  tlie  creek,  whii-h 
became  swollen  to  such  an  extent,  after  he  was  on  his  way,  that 
he  had  to  leave  it,  and  take  to  the  hills,  where  he  became  lost, 
and  only  found  his  way  and  was  guided  by  the  noise  of  the 
creek,  which  empties  into  the  Cumberland  river  near  Cairo, 
lie  did  not  reach  his  destination  till  next  day,  and  imparted  the 
sad  intelligence  to  his  uncle  and  little  brother,  who  was  witii 
him,  and  they  then  returned  with  him  to  the  desolate  honje. 
The  memory  of  liis  father's  sudden  death,  occurring  so  soon 
after  his  mother's,  when  no  one  was,  with  him  but  himself,  and 
of  his  lonely  and  desolate  night  ride  in  the  midst  of  a  terrific 
storm  of  rain,  accompanied  by  peal  after  peal  of  thunder,  and 
flash  after  flash  of  lightning,  as  it  leaped  from  crag  to  crag  in 
the  route  lying  before  him,  clung  to  him,  and,  in  after  life,  he 
said  that  the  storm  he  encountered  that  night  reminded  him 
much  of  Byron's  description  of  a  storm  in  the  Alps. 

Major  Conn  had  the  custody  of  the  children,  and  had  much 
to  do  in  shaping  the  course  and  in  the  formation  of  the  charac- 
ter of  his  w^ards  (there  being  two  young  boys),  particularly  his 
namesake. 

Sumner  county,  named  for  General  Sumner,  of  revolutionary 
memory,  is  one  of  the  oldest  counties  in  tjie  state,  and,  doubt- 
less on  account  of  the  fertility  of  its  soil,  at  an  early  day  at- 
tracted settlers,  chiefly  from  Virginia  and  North  Carolina,  to 
extend  the  circle  of  civilization.  Some  of  them  came  with  the 
prestige  of  distinction,  won  in  the  revolutionary  struggle  for 
independence.  These  persons  who  came  to  assist  in  laying  the 
foundation  of  a  great  state,  had  many  an  unequal  struggle  with 
the  savage  in  the  early  settlement  of  Sumner  county.  Many 
relics  still  remain  of  the  old  forts  erected  and  used  during  those 
perilous  times.  General  Jackson,  residing  at  the  Hermitage, 
across  the  river  from  Sumner  county,  admired  the  sterling  quali- 
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ties  of  its  {»eopIe,  and  visited  the  county  often,  and  drew  largely 
from  its  population  in  bis  Indian  wars,  as  well  as  the  war  of  1812. 
It  was  in  these  visits  General  Jackson  made  to  Sumner  county, 
often  to  attend  horse-races  (to  which  he  gave  much  encour- 
agement), that  young  Guild  saw  and  learned  to  admire,  almost 
to  idolatry,  the  hero  of  the  Hermitage,  who,  to  his  dying  day 
(which,  fitly  enough,  occurred  on  the  anniversary  of  Jackson's 
greatest  battle)  he  believed  to  be  the  embodiment  of  greatness, 
unequaled  in  the  world's  heroes.  Often  has  the  writer  heard 
Judge  Guild,  in  his  old  age,  say  that,  comparing  General  Jack- 
son with  all  other  men  he  had  come  in  contact  with,  considering 
his  courtly  bearing,  his  lofty  courage,  and  his  command  of  men, 
of  which  he  seemed  to  be  endowed  by  nature,  that  all  other 
men  seemed  to  be  astonishingly  dwarfed. 

The  early  education  of  young  Guild  was  directed  by  his  uncle, 
and  was  as  good  as  that  part  of  the  country  afforded.  He  made 
the  best  use  of  his  opportunities,  and,  when  through  with  his 
literary  course,  he  determined  to  study  law.  In  his  academic 
course,  while  it  was  not  by  any  means  thorough,  still  he  laid 
the  foundations  of  a  good  education,  including  the  classics, 
which  he  steadfastly  built  upon  as  long  as  he  lived,  for  he  con- 
stantly read  and  reread  the  best  authors.  Upon  reaching  the 
conclusion  of  his  literary  course, he  went  to  Nashville,  and  com- 
menced reading  law  in  the  office  of  Messrs.  Foster  &  Fogg,  law- 
yers of  eminence  then  and  for  many  years  afterwards.  Colonel 
Foster,  of  that  firm,  was  afterwards  distinguished  in  the  politics 
of  the  state  and  nation,  serving  with  distinction  as  speaker  of 
the  house  of  representatives  of  the  state,  also  in  the  United 
States  senate,  when  the  great  triumvirate — Clay,  Webster,  and 
(yalhoun — were  there.  Mr.  Francis  B.  Fogg,  never  diverging 
but  once  into  politics,  to  serve  one  term  in  the  state  senate,  con- 
tinned  in  the  practice  of  the  law  with  marked  success  and  abil- 
ity until  the  late  w^ar.  Mr.  Fogg  was  one  of  the  most  accom- 
plished men,  both  in  literature  and  law,  that  it  has  ever  been 
the  good  fortune  of  the  writer  to  come  in  contact  with.  With 
the  ripeness  of  age,  the  resplendence  of  his  attainments  seemed 
to  shine  most  briglitly.  As  the  sun  sinks  down  the  western 
horizon  before  it  leaves  the  world  in  darkness,  it  sometimes 
seems  to  shine  most  brilliantly,  so  did  the  attainments  of  this 
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grand  old  man,  in  the  ripeness  of  his  age.  Besides  being  a 
thorough  scholar  in  the  ancient  languages,  he  was  a  fine  French 
scholar.  As  to  law,  he  was  perhaps  the  best  read  man  in  the 
state,  of  his  day  and  generation.  Of  his  faculties,  his  memorj 
predominated.  Tie  read  a  book  more  rapidly  than  any  one  else, 
and  when  he  had  gone  through  it,  its  contents  were  bis,  which 
he  ever  afterwards  knew  how  to  aptly  apply.  The  w^riter  has 
often  sat,  when  a  young  boy,  for  hours  entertained  by  Mr.  Fogg, 
as  he  would  discuss  literature  and  law,  drawing  from  the  foun- 
tain of  which  he  had  drunk  deeply,  and  seemed  to  have  imbibed 
an  inexhaustible  draught* 

The  writer  has  heard  Judge  Guild,  in  later  life,  relate  the  cir- 
cumstances connected  with  his  going  to  Nashville  to  read  law, 
and  what  determined  him  to  read  law  with  Foster  &  Fogg. 
Besides  these  gentlemen,  there  were,  at  the  time,  many  other 
lawyers  of  great  eminence  at  the  Nashville  bar,  foremost  among 
whom  were  Judge  Grundy,  equally  distinguislied  as  an  advocate, 
in  the  councils  of  tlie  nation,  and  in  the  cabinet;  Win.  L.  Brown 
and  Jeiiken  Whitesides,  in  the  front  rank  of  the  profession  as 
land  lawyers,  then  the  most  prolific  source  of  litigation  in  Ten- 
nessee, besides  other  lawyers  scarcely  less  distinguished. 

When  the  young  would-be  law  student  went  to  Nashville,  he 
determined  to  "look  around"  before  deciding  to  whom  he 
would  apply  for  the  privilege  of  the  use  of  his  books  and  read- 
ing law  with.  It  so  happened  that  court  was  in  session,  and 
Colonel  Foster  was  engaged  on  one  side  in  the  trial  of  an  im- 
portant case.  Young  Guild  took  a  great  interest  in  the  trial, 
and  was  deeply  impressed  with  tlie  skill  displayed  by  Colonel 
Foster  in  the  conduct  of  the  cause,  and  his  superiority  over  his 
adversary  in  their  sharp  conflicts,  and  particularly  with  his  gal- 
lant bearing  in  a  tierce  encounter  he  had  with  the  judge  of  the 
court  while  the  trial  was  progressing.  When  the  trial  was  over 
he  followed  him  to  his  oflice,  and  stated  frankly  that  he  Wiinted 
to  read  law  in  his  office,  and  his  reasons  therefor.  He  stated 
also  to  Colonel  Foster  that  his  means  were  limited,  that  he 
would  liweep  up  the  office,  bring  water,  and  go  upon  such 
errands  as  the  firm  desired,  for  the  privilege  of  reading  their 
books.  Colonel  Foster  seemed  to  be  struck  with  the  young 
man,  and  at  once  took  him  into  his  office,  where  the  youthful 
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student  applied  himself  diligently  to  his  studies  until  he  ob- 
tained a  license  to  practice,  when  he  returned  to  Sumner  county 
and  located  at  Gallatin,  then  the  county  site  of  the  county, 
where  he  entered  at  once  upon  the  practice.  The  writer  re- 
members to  have  heard  from  an  intelligent  old  citizen  of  the 
county  that  was  present,  perhaps  as  a  juror,  at  the  first  term 
of  the  court  that  young  Guild  attended  at  Gallatin,  that  he  then 
gave  unmistakable  evidence  of  the  liigh  stand  afterwards  taken 
by  him  at  the  bar.  He  had  a  native  wit  and  humor  that  were 
ever  present  in  his  youth,  and  forsook  him  not  in  age.  He  had 
also  the  power  to  give  facial  expression  to  the  humor,  of  which 
it  was  a  sure  precursor.  This  native  humor  gave  zest  to  his 
conversation,  and  aroused  and  kept  alive  the  interest  of  courts 
and  juries,  and  the  people  who  heard  him  on  the  hustings  in 
his  addresses  before  them. 

About  the  time  young  Guild  came  to  the  bar  at  Gallatin,  the 
Hon.  Balie  Peyton,  often  in  after  life  denominated  the  ''  Chev- 
alier Bayard"  of  Tennessee,  also  came  to  it.  They  were  fast 
friends  in  their  youth,  and  so  remained  until  the  death  of  Colonel 
Peyton,  which  occurred  a  few  years  before  Judge  Guild.  Colo- 
nel Peyton  was  himself  a  man  upon  whom  nature  had  bestowed 
large  gifts,  and  he,  like  Judge  Guild,  had  an  extensive  stock  of 
wit  and  humor,  and  an  inexhaustible  fund  of  anecdote.  The 
two  young  men  were  passionately  fond  of  the  turf,  and  age  did 
not  dispel  the  passion  in  either.  The  writer  has  often  heard 
them  tell  about  their  racing  and  their  occasional  winnings, 
which  came  in  to  supplement  the  paucity  of  fees,  which  is  the 
almost  inevitable  heritage  of  the  young  practitioner.  On  one 
occasion  a  race  came  off*  at  Cairo,  when  their  rider  failed  to  put 
in  an  appearance,  and,  rather  than  miss  the  race,  young  Peyton 
himself  rode,  when  the  rider  of  the  other  horse  bore  hard 
against  him,  so  as  to  threaten  to  press  him  against  an  obstruc- 
tion, and  thus  cause  him  to  lose  the  race.  Instantly,  upon  dis- 
covering the  jockey's  tactics,  Peyton  struck  him  over  the  face 
with  his  whip,  and  caused  him  to  change  his  tactics,  and  thus 
enable  the  lawyer's  horse  to  win.  Neither  of  these  gentlemen, 
as  before  stated,  ever  lost  his  taste  for  the  turf,  and  each  of  them 
engaged  in  rearing  the  finest  breeds  of  race-horses  on  their 
blue-grass  farms  in  Sumner  county  in  the  years  that  followed. 
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Judge  Guild,  although  not  often  ''in  politics,"  so  to  speak, 
always  took  an  intense  interest  therein,  and,  perhaps,  liad  as 
much  or  more  than  any  other  man  to  do  with  the  shaping  of 
politics  in  Sumner  county,  where  he  commenced  life  and  spent 
the  greater  part  of  it.  In  the  division  of  the  great  parties — 
Whig  and  Democratic — the  shape  of  political  sentiment  that 
each  county  in  Tennessee  took  was  traceable  to  some  one  man 
more  than  to  any  other  influence.  Sumner  county  was  Demo- 
cratic to  the  core,  while  all  the  surrounding  counties  were 
Whig.  Judge  Guild  was  by  nature  a  Democrat,  and  by  nature 
a  Jackson  man,  and  he  never  swerved  from  the  faith,  except  in 
1844,  when  he  openly  repudiated  Van  Buren,  and  was  first  in 
Tennessee  to  announce  that  he  would  not  support  him  for  the 
presidency,  immediately  after  he  wrote  his  celebrated  letter  op- 
posing the  annexation  of  Texas.  Van  Buren  had  been  General 
Jackson's  candidate  for  president  in  1844,  as  he  was  in  ISoC, 
when  he  was  elected,  and  in  1840;  but  after  the  Texas  letter 
was  written,  even  he  had  to  reluctantly  give  up  the  "  Sage  of  Kin- 
derhook,"  but  he  w^aited  until  the  authenticity  of  the  letter  was 
established  first.  In  the  memorable  political  campaigns  of  183*» 
and  1840,  Judge  Guild  had  taken  an  active  part  in  behalf  of 
Van  Buren.  In  the  even  more  memorable  campaign  of  1844,  hv 
was  the  Democratic  candidate  for  elector  against  Dr.  Thos.  R. 
Jennings,  of  Nashville,  both  gentlemen  making  a  thorough 
canvass  of  the  district,  besides  speaking  much  elsewhere.  In 
the  presidential  campaign  of  1852,  between  Scott  and  Pierce,  lie 
was  Democratic  elector  for  the  state  at  large,  and  canvassed  the 
state  in  opposition  to  the  gifted  Haskell.  In  each  successive 
presidential  campaign  up  to,  and  even  after,  the  great  war,  he 
could  always  be  relied  on  to  go  where  the  fight  was  thickest, 
bearing  the  Democratic  banner,  which  he  never  forsook,  and 
often  locking  shields  with  the  giants  of  the  opposition.  The 
writer  once  heard  a  distinguished  Democratic  cotemporary  say  of 
Judge  Guild  that  he  was  the  truest  party  man  within  his  knowl- 
edge; to  use  his  own  language,  that  he  was  the  *'  noblest  Roman 
of  them  all/'  Notwithstanding  his  strict  adherence  to  party, 
still  he  had  so  strong  a  hold  upon  the  people,  that  he  always, 
when  a  candidate  for  office,  outran  his  party's  strength.  This 
was  also  to  bo  attributed  to  the  fact  of  Judge  Guild's  kind  and 
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sympathetic  nature.  While  natme  had  cast  him  in  a  large 
mould  intellectually,  his  heart  was  large  and  overflowing  with 
sympathy  for  the  weak  and  the  oppressed.  No  man,  and  espe- 
cially did  no  wo)naHy  when  in  distress,  and  he  believed  them  to 
have  been  wronged,  ever  appeal  to  him  in  vain  to  secure  liis 
professional  services;  often,  yea  very  often,  without  hope  of  fee 
or  reward.  While  a  strong  pro-slavery  man,  and  the  owner  of 
slaves  in  the  da^'  of  that  institution,  yet  lie  never  hesitated  to 
espouse  the  cause,  professionally,  if  applied  to,  of  a  nogro  en- 
titled  under  the  law,  in  his  opinion,  to  freedom.  And,  notwith- 
standing the  unpopularity  with  many  of  such  a  course,  he  often 
threw  himself  in  the  breach  as  a  lawyer,  and,  after  heated  and 
l)rotracted  contests,  in  many  cases  succeeded  in  having  the  free- 
dom of  his  colored  clients  established. 

The  goodness  of  his  heart  is  fitly  portrayed  by  Shakespeare, 
when  he  says  that  "  a  good  heart  is  the  sun  and  moon ;  or, 
rather,  the  sun,  and  not  the  moon,  for  it  shines  bright  and  never 
changes,  but  keeps  his  course  truly.'' 

With  the  exception  of  serving  four  terms  in  the  Tennessee 
legislature — three  times  in  the  house  and  once  in  the  senate — 
Judge  Guild  never  held  political- office.  In  1857  he  ran  against 
the  Hon.  Charles  Ready  for  congress,  and  succeeded  in  reduc- 
ing Mr.  Ready's  majority  from  about  800,  at  the  former  election, 
to  about  250.  One  of  the  most  noted  acts  of  the  legislature 
with  which  he  was  prominently  connected  and  identified,  when 
a  member  of  the  house  of  representatives,  was  the  general  in- 
ternal improvement  act  of  1851-2,  of  which  he  wms  a  zealous 
and  unflinching  advocate.  It  was  said  that  he  w^as  the  au- 
thor of  the  bill  in  the  house,  while  Mr.  Fogg  heartily  co-oper- 
ated with  him  in  the  senate  in  securing  its  passage.  In  the 
house,  at  that  session,  and  likewise  advocates  of  this  great 
measure,  were  the  Hon.  Russell  Houston,  lion.  6.  A.  Hem-y 
(the  eagle  orator),  Col.  Jordan  Stokes,  the  speaker,  and  many 
other  distinguished  men.  At  the  same  session  the  enabling 
act  was  passed  authorizing  the  Louisville  and  Nashville  Rail- 
road Company  to  construct  its  road  from  its  terminus  at  the 
Kentucky  line  to  Nashville,  which  act  also  provided  that  a  sub- 
Hcription  of  $300,000  be  made  of  the  bonds  of  the  county  of 
Sumner,  to  aid  in  the  construction  of  said  road,  provided  the 

Digitized  by  VjOOQ IC 


148  Procebd[nq8  of  the 

same  was  ratified  by  a  majority  of  the  voters  of  said  county, 
and  provided  also  that  Gallatin  was  made  a  point  on  said  road. 
After  a  heated  and  exciting  canvass,  there  being  great  opposi- 
tion to  the  proposition  in  Sumner  county,  it  was  carried.  Judge 
Guild  having  made  a  thorough  canvass  of  the  county,  speaking 
in  every  civil  district  thereof,  in  favor  of  the  proposition.  The 
opposition  to  the  nieasure  was  so  great  that  some  of  the  tax- 
payers of  the  county  instituted  legal  proceedings,  enjoining  the 
issuance  of  the  bonds  upon  various  grounds,  employing  some 
of  the  ablest  lawyers  in  the  state  in  its  prosecution.  Similar 
suits  were  brought  in  White  and  Davidson  counties,  which  had 
voted  to  take  stock  and  issue  bonds  in  aid  of  railroads  in  tiieir 
counties.  Judge  Guild  appeared  in  the  cause  in  behalf  of  the 
subscription  of  Sumner  county.  The.cases  were  decided  favor- 
ably to  the  subscription  by  the  circuit  courts  of  White,  Davitl- 
son,  and  Sumner  counties,  but  were  appealed  to  the  supreme 
court,  where  they  were  consolidated  and  heard  together,  and 
the  subscriptions  of  the  counties  were  sustained.  The  questions 
in  the  case  were  of  first  impression,  and  were  ably  argued,  and 
excited  much  interest  throughout  the  state.  The  case  is  reported 
in  the  first  volume  of  Sneed's  Rep.,  p.  636.  After  the  issuanci- 
of  the  $300,000  of  bonds  of  Sumner  county,  authorized  by  its 
vote.  Judge  Guild  was  intrusted  with  the  sale  of  them,  without 
bond,  which  duty  he  performed  satisfactorily,  and  without  com- 
pensation, lie  was  the  first  vice-president  of  the  Louisville 
and  Nashville  Railroad  in  Tennessee,  as  well  as  iis  attorney 
for  a  number  of  3'ears. 

Outside  of  the  practice  of  the  law,  which  he  made  the  prir.cipal 
business  of  his  life,  he  made  one  other  divergence,  besides  the 
political  bouts  that  he  now  and  then  indulged  in,  and  that  was 
to  enlist  as  a  volunteer  in  the  Seminole  war,  in  1836.  A  regi- 
ment of  volunteers  was  raised  in  Middle  Tennessee  that  year  to 
fight  the  Indians  in  the  swamps  and  everglades  of  Florida. 
This  regiment  was  commanded  by  Col.  Wm.  Trousdale  (after- 
wards governor),  the  noble  old  Roman,  who  also  afterwards 
commanded  a  brigade  in  Mexico.  The  lieutenant  colonel  was 
Josephus  C.  Guild.  One  of  the  captains  was  Wm.  B.  Camp- 
bell, afterwards  governor  of  Tennessee.  Colonel  Guild's  serv- 
ices as  a  soldier  were  highly  commended  and  appreciated  by  the 

Digitized  by  VjOOQIC 


Bar  Association  of  Tennessee.  149 

country,  and  by  his  brother  officers  and  soldiers.  He  cona- 
nianded  the  regiment  which  drove  the  Indians  from  their  posi- 
tion at  the  crossing  of  the  Withlacoochee  river.  He  was  also 
prominent  in  the  battle  of  Panasof  ke,  and  the  Wahoo  swamp, 
in  all  of  which  engagements  he  acquitted  himself  with  gallantry. 
He  had  once  previously  given  exhibition  of  his  tastes  for  the 
military,  as  he  has  related  to  the  writer.  It  was  in  the  year 
1825,  on  the  occasion  of  Qeneral  Lafayette's  visit  to  the  United 
States,  in  response  to  an  invitation  of  the  government.  As 
Washington  was  the  great  hero  of  the  first  revolution  for 
the  independence  of  the  colonies,  when  Lafayette  was  first  in 
America,  so,  when  Lafayette  came  the  second  time,  Washing- 
ton had  passed  away,  and  another  war  had  ensued  between  the 
United  States  and  Great  Britain,  sometimes  called  our  second 
war  of  independence,  in  which  this  country  had  again  been 
successful,  and  Jackson  was  its  hero.  Hence  the  appropriate- 
ness of  Lafayette's  visit  to  Jackson  when  he  came  to  America. 
On  that  occasion,  although  the  country  was  new  and  sparsely 
settled,  the  people  from  far  and  near  went  to  Nashville  to  do 
him  honor.  Regiments  of  men,  properly  officered,  were  formed 
in  the  counties  all  around  and  marched  to  Nashville,  going  into 
camp  as  regular  soldiers,  encamping  all  around  the  city,  mak- 
ing it  present  the  appearance  of  a  grand  military  encampment. 
On  this  occasion  young  Guild  was  the  first  to  raise  a  company 
in  Sumner,  which  was  part  of  a  regiment  from  that  county  to 
march  to  Nashville  to  do  honor  to  Lafayette.  The  writer  has 
heard  Judge  Guild,  in  after  life,  relate  the  circumstances  of  this 
expedition  in  which  he  was  engaged;  but  there  was  one  thing 
apparent  in  it,  and  that  was,  that,  notwithstanding  the  country 
was  wild  with  excitement  over  the  visit  of  Lafayette,  and  that 
there  were  perhaps  40,000  visitors  to  Nashville  to  see  and  to 
do  honor  to  him,  the  subject  of  this  sketch  did  not,  even  then, 
give  Lafayette  precedence  over  his  ideal  hero,  Jackson.  For, 
said  he,  when  they  alighted  from  General  Jackson's  carriage  on 
the  public  square,  and  proceeded  to  walk  together,  after  glanc- 
ing a  few  times  at  the  little  Frenchman  with  elephantine  ears, 
all  eyes  were  involuntarily  turned  upon  the  stately  form  and 
knightly  bearing  of  the  hero  of  New  Orleans,  and  it  was  to 
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him  tliat  the  vast  multitude,  assembled  to  do  lionor  to  Latav- 
ette,  accorded  the  greater  honor. 

In  later  life  Judge  Guild  essayed  the  role  of  a  lecturer,  al- 
ways for  charitable  purposes,  his  principal  subject  being  the 
mannei*s  and  customs  of  the  people  of  Tennessee  in  its  early 
history,  contrasted  with  those  of  the  present  day.  His  criti- 
cisms of  the  fashions  of  the  present  day,  particularly  those  of 
the  ladies,  which  he  designated  the  "Dolly  Varden  "  fashions, 
were  immensely  popular,  especially  with  the  ladies,  who  some- 
times felt  constrained  to  hide  their  faces  behind  their  fans  when 
the  judge  would  come  near  the  verge  of  propriety  in  his  remarks. 
On  one  occasion  he  delivered  a  lecture  in  McClure's  hall,  in  ea^t 
Nashville.  Xever  failing,  even  in  old  age,  to  provoke  fan  on 
all  suitable  occasions,  he  had  two  of  his  old  friends.  Uncle  Dick 
W.  and  Elmore  R  ,  each  of  whom  would  tip  the  beam  at  two 
hundred  and  fifty  pounds,  to  sit  on  the  platform  with  him  while 
he  delivered  his  lecture.  As  he  proceeded  and  warmed  up 
with  his  subject,  in  speaking  of  the  manners  and  customs  of  the 
old  times,  he  appealed  to  his  old  friends  on  the  platform  to  at- 
test the  truth  of  his  assertions,  and  would  address  them,  "Isn't 
that  so,  my  old  sockdolagers?  '*  They  would,  of  course,  respond 
in  the  affirmative,  amid  general  applause  in  the  audience. 

In  1859  he  was  elected  chancellor  of  the  division  composed 
of  Sumner,  Robertson,  Montgomery,  and  other  counties.  The 
great  civil  war  coming  on  soon  after  he  was  elected,  courts  being 
nearly  all  suspended  till  after  the  war,  he  tilled  but  a  short 
period  of  his  term.  His  decisions  as  a  chancellor  are  said  to 
have  been  marked  by  great  perspicuity  and  force,  and  his  strong 
common  sense,  for  which  he  was  through  life  so  much  distin- 
guished, enabled  him  to  reach  the  natural  equity  of  the  case. 
His  strong,  sympathetic  nature  made  him  lean  toward  the  weak, 
and  if  there  was  a  poor  woman  and  children  in  the  case,  the 
other  side  fared  badly,  unless  he  made  out  a  very  strong  case. 
If  there  was  a  young  and  inexperienced  lawyer  on  one  side  of 
a  case  tried  before  him,  and  an  old,  experienced  lawyer  on  the 
other  side,  the  young  lawyer  rarely  failed  to  find  a  sympathetic 
friend  in  the  court,  the  judge  suggesting  points  to  the  young 
lawyer,  thus  placing  him  as  much  on  an  equality  as  possible 
with  the  old  lawyer. 
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About  the  close  of  the  great  civil  war,  Judge  Guild  commenced 
the  practice  of  the  law  in  Jfashville,  afterwards  removing  his 
family  there,  where  he  continued  to  reside  till  his  death.  Ilis 
character  as  a  lawyer  had  preceded  him  to  the  capital,  and  he 
at  once  entered  upon  a  large  practice,  which  continued  to  in- 
crease until  1870,  when  a  new  court  of  common  law  jurisdiction 
was  created  at  Nashville,  called  the  law  court  of  Nashville,  and 
he  was  elected  judge  thereof,  and  he  was  afterwards  assigned  to 
hold  the  circuit  court  of  his  old  county  of  Sumner.  This  he 
enjoyed  very  much,  as  it  brought  him  again  into  intercourse 
with  the  people  he  loved  so  much,  one  of  the  practitioners  be- 
fore him  being  his  life-long  friend.  Col.  Balie  Peyton,  who  was 
then,  after  an  eventful  life  as  a  soldier,  statesman,  and  lawyer, 
spending  the  evening  of  his  days  at  his  old  home  near  Gallatin, 
and  practicing  his  chosen  profession  in  the  town  where  the  two 
had  first  drawn  their  swords  as  attorneys  at  law. 

Judge  Guild's  career  as  a  judge  of  the  law  court  of  Nashville 
was  unique.  While  he  brought  into  requisition  on  all  great 
questions  tliat  were  argued  before  him  that  strong  common 
sense  for  which  he  was  so  much  distinguished,  he  rarely  failed 
to  illustrate  the  points  made  in  his  charges  to  the  jury,  or  in 
deciding  questiotis  of  evidence,  by  some  homely  and  droll  but 
pointed  expressions,  which  were  calculated  to  excite  laughter 
and  impress  his  rulings  upon  those  who  heard  them.  He  was 
always  fond  of  reading,  and  kept  well  up,  especially  with  the 
decisions  of  the  supreme  court  of  the  state,  lie  also  read  and 
reread  the  best  text-books,  making  it  a  point  to  read  some  text- 
book every  year.  He  had  read  Blackstone's  commentaries  a 
great  many  times,  and  thought  it  ought  never  to  be  discarded 
as  a  text-book.  He  carried  his  disposition  to  drollery,  to  some 
extent,  on  the  bench,  and  his  cotiduct  and  manner  there  were 
well  calculated  to  win  for  his  court  the  appellation  of  a  truly 
democratic  court. 

In  the  year  1877,  the  clog  of  business  in  the  courts  at  Nash- 
ville having  been  removed,  and  it  being  apparent  that  one  cir- 
cuit court  could  dispose  of  all  the  business,  and  the  necessity  of 
another  court  of  the  same  jurisdiction  no  longer  existing,  the 
legislature  abolished  the  law  court  of  Nashville,  and  Judge 
Guild  returned  to  the  practice  of  the  law  with  vigor  and  en- 
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•ergy,  although  then  in  age  far  past  the  allotted  time  given  by 
the  psalmist,  and  continued  to  practice,  with  remarkable  vigor, 
earnestness,  and  ability,  up  to  and  including  the  Friday  before 
his  death,  which  occurred  on  Monday.  On  the  Friday  men- 
tioned he  was  engaged  in  the  trial  of  a  case  in  the  criminal 
court  at  N'ashville,  and  it  was  remarked  by  those  who  w^itnessed 
the  trial  that  Judge  Guild  appeared  to  great  advantage,  and 
showed  no  signs  of  the  end  which  was  so  near  at  hand.  As 
stated  before,  Judge  Guild  died  suddenly,  from  heart  disease, 
on  the  eighth  of  January,  1883 — the  anniversary  of  the  crown- 
ing victory  of  his  great  hero.  He  died,  and  hin  remains  lie 
buried  beneath  the  sod  of  his  beloved  old  Sumner  county,  at 
Gallatin,  where  he  first  launched  his  boat  on  the  tempestuous 
voyage  of  life.  His  death  occurred  when  the  weather  was  ex- 
tremely inclement,  and  when  the  earth  was  covered  with  sleet, 
preventing  many  from  attending  his  funeral,  still  it  was  largely 
attended.  Because  of  the  warmth  of  his  heart  and  his  sympa- 
thetic nature,  he  had  a  large  place  in  the  affections  of  the  people. 
As  one  among  many  instances  that  might  be  given  of  this,  the 
writer,  many  years  ago,  heard  an  intelligent  old  lady  in  Sumner 
county  say  that,  when  Judge  Guild  died,  she  thought  that  too 
much  honor  and  respect  for  his  memory  could  not  be  shown, 
and  that,  if  every  man,  woman,  and  child  in  the  county  were 
to  attend  his  funeral,  she  felt  that  it  was  his  due,  as  no  man 
within  her  knowledge,  had  so  frequently  and  efficiently  espoused 
the  cause  of  the  poor,  the  weak,  and  the  oppressed,  especially 
that  of  the  widow  and  the  orphan. 

His  kindness  of  heart  was  exhibited  in  many  ways.  If  one 
of  his  children  did  any  thing  that  caused  a  correction  by  the 
mjother,  the  child  always  appealed  to  the  father  as  a  friend,  sure 
and  steadfast,  and  if  it  was  possible  for  relief  to  be  granted,  it 
was  sure  to  come.  His  children  were  attached  to  him  by  the 
warmest  ties  of  affection.  Before  the  war  he  was  the  owner  of 
a  number  of  slaves,  and  lived  upon  a  rich  tract  of  400  or  500 
acres  of  land  near  Gallatin;  but  it  was  proverbial  amongst  his 
farmer  neighbors  that  Judge  Guild  would  have  to  buy  corn  of 
them  every  year,  because  of  his  indulgence  to  his  negroes.  It 
was  related  of  him  that  one  day  he  came  home  from  his  cir- 
cuit, riding  horseback,  and  called  for  a  servant  to  attend  to  hi? 
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horse.  No  one  responding,  he  took  his  horse  to  the  barn  him- 
self, where  he  found  a  number  of  negro  men  and  boys  lying 
around  in  the  shade  asleep.  In  those  days  the  judge  sometimes 
cursed  a  little,  "  and  swore  some  besides,"  when  excited.  In 
his  ire  at  witnessing  the  indolence  of  his  negroes,  he  waked 
them  up,  gave  them  all  a  sound  cursing,  and  told  them  that  if 
they  did  not  do  better  than  they  had  been  doing,  he  would 
quit  practicing  law,  and  let  them  all  starve  to  death !  This 
threat,  it  is  said,  stirred  the  negroes  up  more  than  ever  before, 
and  it  was  some  time  after  that  before  they  were  again  "  caught 
napping." 

As  before  stated.  Judge  Guild  made  the  practice  of  the  law 
the  principal  business  of  his  life,  while  politics,  farming,  and 
raising  race-horses  were  diversions,  which  he  never  allowed  to 
interfere  with  the  practice  of  his  profession.  Before  the  great 
€ivil  war  he  had  a  large  circuit,  which  he  usually  made  on  horse- 
back, and  the  courts  that  he  practiced  at  he  attended  with  great 
punctuality.  He  never,  however,  made  one  of  these  circuits 
that  he  did  not  get  a  large  amount  of  fun  out  of  it,  either  by 
his  own  sallies  of  wit  and  humor,  with  which  he  was  always 
surcharged,  or  he  got  it  out  of  somebody  else.  He  had  a  keen 
sense  of  the  ridiculous.  For  this  reason  he  made  it  a  point,  in 
his  circuit  *'  up  the  country,"  as  he  was  wont  to  call  it,  to  stay 
all  night  occasionally  with  his  old  friend,  Captain  R.,  who  al- 
ways appreciated  and  felt  honored  by  these  visits.  On  one 
occasion  Chancellor  Ridley  and  Judge  Guild  both  stopped  for 
the  night  with  their  old  friend.  Captain  R.,  who  felt  especially 
honored,  and  did  his  best  towards  their  entertainment.  Cap- 
tain R.  was  a  man  of  some  note  in  his  neighborhood.  He  had 
a  fine  farm  and  many  negroes  on  it,  but  his  accommodations 
for  entertainment  were  not  of  the  best.  He  was  a  man  of  very 
limited  education,  but,  on  account  of  his  wealth,  and  impor- 
tance in  his  neighborhood,  he  undertook  to  learn  all  the  big 
words  that  he  could,  and,  when  occasion  occurred,  he  would 
shoot  them  oiF  at  random — hit  or  miss,  with  the  chances  in 
favor  of  a  miss.  On  the  occasion  of  the  visit  of  Captain  R.'s 
two  distinguished  friends,  he  exerted  himself  in  entertaining 
them,  and  was  profuse  in  his  apologies  for  his  lack  of  accom- 
modations to  do  so  in  such  style  as  he  felt  the  importance  of 
11 
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his  visitors  demanded.  Among  other  things  that  he  said  to 
his  guests,  as  Judge  Guild  took  great  delight  in  telling,  was 
about  as  follows:  "  Gentlemen,  I  am  sorry  ray  house  is  so  small 
and  bad  obstructed  that  I  can't  accommodate  you  as  I  would 
like;  but  I  intend  to  do  better.  It  is  my  intention  to  build  a 
condition  to  this  house,  and  run  a  revenue  by  it,  in  order  that 
I  may  be  able  to  treat  my  friends  who  call  on  me  in  a  more  hos- 
tile manner."  It  is  needless  to  state  that  Captain  R.'8  guests 
were  entirely  satisfied  with  his  apology  for  the  want  of  better 
accommodations  to  entertain  them,  and  commended  his  judg- 
ment in  the  suggested  improvements  for  the  purposes  intended. 

His  love  of  fun,  and  the  wit  and  humor  that  would  provoke 
it,  tempted  him  to  give  vent  to  it  almost  involuntarily  in  the 
trial  of  his  cases,'  either  in  the  examination  of  witnesses  or  in 
his  arguments  before  courts  and  juries  and  upon  the  stump. 
But  there  was  always  point  in  these  diversions  favorable  to  his 
side.  Some  lawyers  are  so  fond  of  provoking  a  laugh  that  they 
do  8o  at  the  expense  of  their  clients,  but  not  so  with  him. 
When  he  struck  a  blow  in  a  lawsuit,  it  was  meant  to  cripple 
his  adversary  and  benefit  his  client. 

As  a  lawyer,  he  seemed  most  at  home  in  the  defense  of  a  case 
of  homicide.  His  acquaintance  was  general,  and  he  knew  who 
everybody  was  related  to,  what  his  political  and  religious  views 
were,  and,  added  to  this,  his  judgment  of  men  was  so  accurate, 
derived  often  from  looking  at  a  man  and  putting  a  few  ques- 
tions to  him,  that  he  rarely  failed  to  take  in  the  "true  inward- 
ness "  of  the  man.  By  his  superior  skill  in  the  selection  of  juries, 
he  often  gained  a  big  point  in  the  defense  of  his  client.  In  his 
arguments  in  defense  of  persons  charged  with  crime,  he  knew 
well  what  motives  would  likely  influence  each  man  he  was  ad- 
dressing if  he  had  been  situated  as  the  defendant  was  at  the  time 
he  committed  the  alleged  crime,  and  to  such  he  would  address 
himself  with  great  force.  He  could  play  well  upon  the  human 
passions.  He  was  a  constant  and  intelligent  reader  of  the  Bi- 
ble and  Shakespeare,  and  was  thoroughly  versed  in  both,  and 
from  both,  especially  from  Shakespeare,  he  drew  largely  in  his 
addresses  in  criminal  cases.  Among  the  innumerable  anec- 
dotes which  are  handed  down  of  Judge  Guild  one  is,  that  he 
was  once  addressing  a  court  and  jury,  and  undertook  to  make 
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a  quotation  from  Shakespeare  applicable  to  his  case,  and  com- 
menced by  quoting :  "He  that  hath  not  music  in  his  soul" — 
then,  feigning  to  forget  the  balance  of  the  quotation,  he  asked 
Judge  Caruthers,  who  sat  by  him,  what  was  the  balance  of  the 
quotation,  but  Judge  Caruthers  refused  to  tell  him,  knowing 
that  his  forgetfulness  was  feigned.  Then  Judge  Guild  again 
repeated:  *'He  that  hath  not  music  in  his  soul,''  and,  then, 
after  a  moment's  hesitation,  he  concluded,  "w  not  worth  a  damn^ 
and  ought  to  be  shot^^^  which,  of  course,  brought  the  house  down. 

In  civil  suits,  particularly  where  great  questions  were  in- 
volved, he  always  brought  to  bear  the  force  of  a  strong  intel- 
lect, and  was  fortified  by  authorities  sustaining  the  salient 
points  of  his  case.  He  was  a  man  of  quick  perception,  always 
seeing,  apparently  by  intuition,  the  strong  points  of  his  case, 
and  upon  those  points  he  drove  hard. 

An  examination  of  the  reports  of  the  supreme  court  of  Ten- 
nessee, commencing  with  the  Yergers  and  coming  down  to  the 
Leas,  will  show  the  fact  of  his  extensive  practice  in  that  court, 
awd  the  importance  of  the  questions  involved  in  the  cases  in 
which  he  appeared  as  counsel.  Pardon  is  asked  for  reference, 
among  the  many  cases  in  which  he  appeared  in  that  court,  to 
the  reported  case  of  William  Franklin  et  aL  v.  Joh)t  Armfield  ef 
al.y  2  Sneed,  305,  and  1  Cold.,  636,  because  of  the  leading  part 
taken  by  Judge  Guild  in  that  celebrated  case.  Isaac  Franklin, 
a  resident  of  Sumner  county,  died  in  Louisiana,  in  1846,  testate. 
He  left  an  estate  valued  at  over  a  million  dollars,  situated  in 
the  states  of  Tennessee,  Louisiana,  Mississippi  and  Texas.  In 
the  will  of  Mr.  Franklin  he  had  provided  for  the  establishment 
of  an  institution  of  learning,  to  be  located  on  his  Fairview 
plantation,  in  Sumner  county,  Tennessee,  employing  teachers 
and  professors;  and  that,  in  said  institution,  his  own  children 
and  their  descendants,  and  the  children  of  his  brothers  and  sis- 
ters and  their  descendants,  should  be  educated  in  the  best  and 
most  suitable  style  for  Atnerican  youths,  having  particular  re- 
gard to  a  good  Englisli  education,  etc. ;  and,  if  the  revenues, 
etc.,  should  V)e  sufficient  therefor,  he  willed  that  the  poor  chil- 
dren in  said  county  of  Sumner,  of  unexceptional  character,  and 
such  as  his  trustees  might  select,  should  likewise  l)e  educated, 
and  supported  during  the  time,  at  said  seminary,  providing  also 
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for  a  succession  of  the  heirs  of  his  brothers  as  trustees,  the 
whole  to  be  under  the  superintendence  of  the  magistrates  of 
Sumner  county.  Judge  Guild,  associated  with  the  Hon.  Edwin 
H.  Ewing,  filed  a  bill  in  the  chancery  court  of  Sumner  count j, 
in  behalf  of  the  trustees  appointed  under  that  clause  of  the 
will  providing  for  the  establishment  of  said  institution  of  learn- 
ing, making  the  executors  of  the  will,  and  the  widow  and  heirs 
of  the  decedent,  parties  defendants,  praying  for  a  construction 
of  Mr.  Franklin's  will,  and  a  proper  adjustment  of  accounts 
between  the  eicecutors,  trustees,  legatees,  and  devisees,  as  to 
their  rights  and  obligations  under  the  same,  as  fixed  and  de- 
clared as  well  by  the  laws  of  the  state  of  Tennessee  as  of 
Louisiana,  the  will  having  been  executed  in  the  latter  state. 
The  case  involved  the  question  of  charitable  uses,  and  whether 
or  not  the  statute  of  43  Elizabeth,  chapter  4,  was  in  force  in  Ten- 
nessee ;  and,  if  not,  it  was  contended  by  the  defendants,  that  no 
power  existed  in  the  chancery  courts  of  Tennessee  to  enforce 
the  trust  created  by  that  clause  of  the  will  providing  for  the 
establishment  and  maintenance  of  an  institution  of  learning. 
And  it  was  likewise  contended  in  that  case,  that  the  clause  of 
the  will  providing  for  the  establishment  and  maintenance  of  an 
institution  of  learning,  was  void,  because  in  conflict  with  ar- 
ticle I.,  section  22,  of  the  constitution  of  1834,  forbidding  the 
creation  of  perpetuities.  The  case  was  argued  in  the  supreme 
court  of  Tennessee,  in  behalf  of  the  trustees,  by  the  Hon.  E.  H. 
Ewing  (happily  spared  yet  to  us,  after  standing  in  the  foremost 
rank  of  lawyers  in  Tennessee  for  more  than  half  a  century) 
and  Judge  Guild,  the  latter's  brief  having  been  published  in 
the  Sneed  case.  Hon.  W.  F.  Cooper,  one  of  the  very  best 
chancery  lawyers  that  the  state  has  produced,  argued  the  case 
in  behalf  of  Emma  Franklin,  the  only  surviving  child  of 
Mr.  Franklin.  His  masterly  and  exhaustive  brief  is  also  pub- 
lished in  the  Sneed  case.  Mr.  Return  J.  Meigs,  so  long  one  of 
the  leading  lawyers  at  the  Nashville  bar,  and  Hon.  J.  J.  White. 
likewise  a  leading  lawyer  at  the  Gallatin  bar,  appeared  for  the 
executors,  and  Mr.  F.  B.  Fogg  appeared  for  Acklen  and  wife. 
The  Hon.  John  Marshall,  of  Franklin,  Tennessee,  one  of  the 
great  lights  of  the  Tennessee  bar,  and  belonging  to  that  peer- 
less family  of  great  lawyers  of  whom  our  firat  United  States 

Digitized  by  VjOOQ IC 


Bar  Association  op  TENNEissEB.  157 

chief  justice  of  the  same  name  was  one,  was  commissioned  by 
the  governor  to  sit  as  special  judge,  and  he  delivered  an  opinion 
of  marked  clearness  and  ability,  commensurate  with  the  great 
questions  involved  in  the  case.  While  the  court  held  that  the 
statute  of  43  Elizabeth,  chapter  4,  was  not  in  force  in  Ten- 
nessee, it  also  held  that  a  court  of  chancery  possessed  the  inher- 
ent power  to  execute  the  trust  in  question,  which  it  sustained 
as  a  charitable  use,  and  declared  that  the  bequest  did  not  create 
a  perpetuity,  and  sustained  as  valid  that  item  of  the  will  pro- 
viding for  the  establishment  and  maintenance  of  an  institution 
of  learning.  In  conversation  with  one  of  the  leading  lawyers 
of  Nashville,  who  was  present  and  heard  that  great  case  argued 
in  the  supreme  court,  he  stated  to  the  writer,  that  while  the 
arguments  were  all  of  great  ability,  he  was  particularly  struck 
with  the  able  manner  in  which  Judge  Guild  handled  the  que.s- 
tions  involved,  and  that  his  argument  in  that  case  stamped  him 
as  possessing  a  juridical  mind  of  the  very  highest  order.  Spe- 
cial Judge  Marshall  in  that  case,  in  delivering  the  opinion  of 
the  court,  took  occasion  to  say  that  "the  arguments  presented 
on  both  sides  have  been  marked  by  ability  and  learning." 

It  should  not  be  omitted  in  this  paper  to  say  a  word  of  Judge 
Guild  as  an  author.  Born,  as  he  was,  close  to  the  revolutionary 
period  in  the  country's  history;  having  lived,  as  he  did,  to  see 
a  great  state  established,  and  taking  rank  with  the  highest  in 
those  elements  which  constitute  a  state,  and  having  been  an 
active  participator  in  much  that  constitutes  the  history  of  the 
state,  he  felt  that  a  contribution  from  him,  touching  men  and 
things  coming  within  his  observation,  especially  respecting  the 
early  history  of  the  state,  would  not  be  uninteresting;  hence 
he  has  written  a  book  of  five  hundred  pages,  entitled  "  Old 
Times  in  Tennessee."  The  book  was  published  in  1878,  and 
the  best  test  of  its  merits  is  that  the  first  edition  has  been  about 
exhausted,  and  the  few  copies  left  can  only  be  had  at  a  high 
price.  The  book  is  a  graphic  sketch,  written  in  that  vigorous 
style  characteristic  of  its  author,  of  incidents  of  greatest  note 
occurring  in  the  state,  from  its  early  history  down  to  a  recent 
period.  No  Tennessean,  or  person  who  has  ever  lived  in  the 
state,  could  fail  to  read  its  sketches  without  interest. 

The  writer  was  once  told  by  a  prominent  merchant  of  " 
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ville,  who  had  a  tine  estate  in  Ireland,  whither  he  went  every 
year  or  two  to  look  after  his  interests  there,  and  to  visit  a  brother 
residing  over  there,  that  on  the  occasion  of  one  of  his  visits  to 
his  brother,  he  found  him  reading  this  book  with  great  delight. 
Much  more  of  interest  might  be  written  of  this  man,  upon 
whom  nature  had  lavishly  bestowed  her  gifts,  and  who  had 
prominently  figured  in  the  history  of  the  state  in  many  capac- 
ities, most  prominently  as  a  lawyer,  but  this  paper  has,  perhaps^ 
already  been  extended  too  long.  In  his  life  was  forcibly  illus- 
trated the  truth  of  what  Shakespeare  wrote: 

AU  the  world'8  a  Htage, 
And  all  the  men  and  women  merely  players. 
They  have  their  exita  and  their  entrances, 
And  one  man  in  his  time  plays  many  parts. 
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Whitesides,  IIu.,  ......  Chattanooga. 

Whitthorne,  W.  C,  Jr., Columbia. 

Whitworth,  J.  L., Nashville. 

Wilcox,  J.  M.,  Jr., Nashville. 

Wilkin,  D.F.,  Nashville. 

Williams,  J.  C.  J., Knoxville. 

Williams,  S.  C, Johnson  City 

Wilkerson,  W.  1)., Memphis. 

Wiltse,  H.  M., Chattanooga. 

Wilson,  S.  F., Gallatin. 

Wilson,  W.  P., Memphis. 

Wrenne,  T.  W., Nashville. 

Wright,  Luke  E., Memphis. 

Yoe,  John  W., Knoxville. 
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A'^oiiiig,  I).  K.,      .  ' Clinton. 

Young,  T.  D., Chattanooga. 

Zarecor,  J.  H., Xashville. 
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